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BEOWNB V. UNITED STATES. 
(Circuit Court of Appeals, Seeontl Circuit. December 7, 1905.) 

No. 42. 

1. Grand Juey — Indictment — Sufhciexcy — L'xited States Attokney — Reg- 

ULARIIY OF ApPOINTMEKT. 

It is no ol)jection to an intlictment tliat tlie assistant United States 
attorney, wTio appeared before tlie g^and jury flnrting tlie iudictnient, 
tooli liis oath of office the day before sucli appearance, and, iudictnieut 
beiiig found, resigned after holding ofiice only six days ; and it is im- 
material wlietber tlie salary of sucli assistant was illégal, and wbetlier 
he was also counsel for persons baving claims against the govornment. 

2. CusTOMS Duties — Customs Examinée — Indictiient. 

An indictment charging a customs examiner with knowingly passing in- 
voices containing false statements as to the weight of iniported mor- 
chandise will not be held insufflcient on the theory that tbe law pro- 
vides that \Yeighing is to be doue by offlcers knovvn as weighers, and 
that therefo.e the examiner could not legally pass the invoices. 

3. CoNSPiBACY — Indictment — Charging Part — Videlicet. 

The flrst part of a count in an indictment set forth that certain persons 
"unlawfully did conspire" to defraud the United States, the conspiracy 
"to be effected in the manner following ; that is to say" — and the f ollow- 
ing part stated the détails of the alleged conspiracy. Held, that the lat- 
ter part is not to be construed as a videlicet separate from the charge 
of the indictment, but that the whole sentence may be considered as the 
charging part. 

4. Customs Dutie-s — -Indictment — Allégation of Fraudulent Intent — • 

Equivalent Expression. 

The allégation, in an indictment for conspiracy to defraud the cus- 
toms revenue, that certain acts wcre done "to the end tliat" less than 
the légal amount of duties should be collocted by tlie collector of cus- 
toms, lield sufficient as an allégation of corrui)t and fraudulent intent. 

5. Conspiracy — Indictment — Référence in One Count io JIatteb in An- 

otiier. 

The first count of an indictment alleged conspiracy, and each of the 
other counts presented a différent overt act, but did not repoat the pre- 
sentment as to the consjiiracy in l'urtherauco of wliicli the act was com- 
mittod, but did state that sucU act was "in further l'iirsuance of the 
sald unlaiAfiil conspiracy In the fir.st count in this indictuieut menti oned 

14.5 F.- - 
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and described," etc. Belcl, tbat répétition may properly be avoidf^c! Iiy 
so referring from one eount to auother, and tliat this was a sufticient 
référence to the flrst count to incorporate tlie matter therein witli that 
In the count containing tlie référence, witliout expressly stating that 
such matter is made a part of the latter count. 

6. JCBY — EXAMINATION OF TaLESMEN. 

Held witliout nierit, the objection that on a criminal prosecution tlie 
défendant shouid hâve had opportunity, before being compelled to niake 
bis peremptory challenges, to examine on voir dire not only the jurors 
wliose nanies bave been drawn from the wlioel and who hâve gone into 
the box, but also the entire panel from vrhicli vacaneies caused by chal- 
lenges may be fllled. 

7. CoHSPiRACY — Evidence — Pboof of Ex Post Facto Acts. 

An indictment charged the défendants with having conspired together 
"before and on" a certain date. Held that, while évidence of acts done 
after that date was inadmissible as direct proof of an act then done in 
turtherance of the conspiracy, it was compétent as proof of acts done 
before or on said date. 

[Ed. Xote. — For cases in point, see vol. 10, Cent. Dig. Conspiracy, § 
100.] 

8. Ceiminal TjAW — Trial — Chaeqe to Jury — Requests to Charge. 

In charging the jury, the judge is under no obligation to adopt the 
verbiage of any particular court. If he lias already set forth a rule 
of law correctly, lie may properly refuse to repcat it in a différent form 
of words which may bave been used in the opinion of some court. 

[Ed. Note. — For cases in point, see vol. 14, Cent. Dig. Criminal Law, §§ 
2011-2014.] 

9. Same — Reasonable Doubt — Réputation of Défendant. 

Regarding the rule that a jury mnst be conviuced beyond a reason- 
able donbt of the guilt of the défendant, hcUl not réversible error to re- 
fuse to charge, in a case depending upon circumstantial évidence, that 
évidence of good character is of itself sufflcient to create a reasonable 
doubt to which the défendant is entitled. 

10. Same — New Teial — Co-Conspieators. 

Held that, where two persons on trial for conspiracy had been found 
guilty, it was no error to refuse a new trial to one of the défendants 
and grant it to the other. 

In Error to the District Court of the United States for the Southern 
District of New York. 

For proceedings below, see 126 Fed. 766 and 128 Fed. 615. 

This cause comes hère upon writ of error to review a conviction of the 
plaintifC in error under section 5440, Rev. St. U. S. [U. S. Oomp. St. 1901, p. 
8676], which reads as follows : "If two or more persons conspire eillier to com- 
mit any offense against the United States, or to defraud the United States in 
any manner or for any purpose, and one or more oC such parties do any 
act to effect the object of the conspiracy, ail the parties to such conspiracy 
shall be liable to a penalty of not less than ?],000 and not more than $10,000, 
and to iniprisonment not more than two years." 

Three persons were included in the indictment, A. S. Rosenthal and Martin L. 
Cohn, composing the firm of A. S. Rosenthal & Co., importers of silk goods, and 
plaintifC in error, an examiner in the appraisers' division of the New York cus- 
toni bouse. The contention of the government was that the members of the firm 
were to enter goods knowingly and frandulently upon false invoices made abroad 
— false as to weight and otherwise — and that Browne, the examiner, when thèse 
invoices shouid get to liim in the due course of business, shouid disregard bis 
duty as an examiner, shouid neglect and omit to examine the goods covered 
by them as the law deniiinded, and shouid pass tliem along reporting the 
invoices to be correct so that, on the basis of his report, the entries might 
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be liquidated and the government deprived of its lawful duties. Five sep- 
ara te overt acts (tbree by the firm, two by Browne) were cbarged, and 
each was made the subject of a separate count. 

Eosenthal forfeited his bail and did not appear, Cohn and Browne were 
tried together. The jury found eaeh guilty as charged m the indictment 
with a recommendation to mercy as to Cohn. Subsequently, upon motion, 
the trial judge set aside the conviction of Cohn and granted him a new 
trial. In making tliis disposition of Cohn's conviction the judge flled an ex- 
haustive discussion of the testimouy (128 Fed. 615), which niakes it unneces- 
sary to rehearse the same hère. It will be sufficient to refer to such of the 
190 assignments of error as are of moment or hâve been pressed in argument 
upon the attention of the court. 

The indictment sets forth that Roseuthal, Cohn, and Browne "before and 
on the thirtieth day of July, in the year of our Lord nineteen hundred and one, 
at the city of New York aforesaid, in the district aforesaid, unlawfuUy did 
conspire and agrée together, and with divers other persons to the said grand 
jurors unknown, to defraud the said United States of large sums of money 
then légal ly due and to become due to the said United iStates, and which 
should hâve been paid by the said Abraham S. Rosenthal and Martin h. 
Cohn to the said United States, as dut,y upon divers importations of dutiable 
goods, wares, and merchandise into the said United States, from foreign 
countries, then made and thereafter to be made b.y the said Abr. ham S. 
Rosenthal and Martin L. Cohn at the port of New York, in the said district, 
which said unlawful conspiracy then and there was one which was to be 
effected in the manner following ; that is to say : The said Abraliani S. Ros- 
enthal and Martin L. Cohn were to cause such goods, wares, and merchandise 
to be shipped from foreign countries consigned to them under the firm name 
of A. S. Rosenthal & Co., at the said port of New York, at which port they, 
the said Abraham S. Rosenthal and Martin L. Cohn, upon consular invoiees 
containing, and known to them to contain, false statements as to the weight 
of the said goods, wares, and merchandise and false descriptions of the 
same goods, wares, and merchandise, were to make their written estimated 
entries of the said goods, wares, and merchandise at the custom bouse of the 
United States at the said city and port of New York, with the collector of 
customs at that port, upon their arrivai, and when certain of the said goods, 
wares, and merchandise shoUid according to lavv be designated and sent to 
the public stores at the said port for examination and appraisement, «nd 
when the same goods, wares, and merchandise, and the invoiees accom- 
panying the same, should be given to the said Charles C. Browne (who was 
then an examiner of imported merchandise at the said port) for examination 
and appraisement, he, the said Charles C. Browne, was thereupon to neglect 
and refuse to ascertain the true weight and nature of the said goods, vt'ares, 
and merchandise, as it then and there was his duty under the law and under 
the practice at the said port to do as such examiner, and was, coutrary to 
his duty as such examiner, to knowingly make false returns and reports upon 
the said invoiees as to the weight and nature of the said goods, wares, and 
merchandise, to the end that in either case the said entries thereof and the 
duty upon the same should be, according to the practice at the said port, 
liquidated by the said collector upon the said returns and reports, and less 
than the amounts of duty legally due thereon collected by tlie said collector." 
The indictment then proceeds to set out the overt acts in separate counts. 

Judson G. Wells and Louis Marshall, for plaintiff in error. 
W. Wickham Smith, Spécial Asst. U. S. Atty. Gen. 

Before LACOMBE, TOWNSEND, and COXE, Circint Judges. 

LACOMBE, Circuit Judge (after stating the facts). It was 
sought by plea in abatement to quash the indictment, upon the ground 
that W. Wickham Smith appeared before the grand jury on April 
2, 1903, when the case was presented to that body and indictment 
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found. This point was first raised by a motion to quash. Attached 
to the motion papers was the following- document : 

"Department of Justice, AVasliington, D. C, Mardi 20, 1903. 
"W. A¥ickham Smith, Esq., New York — Sir : You are bereby a])iK)iiitccl an 
assistant to tlie United States attorney for tlie Soutliem district of New 
Yorlv witli compensation at tlie rate of ,So,GOO i)er anniini. Your ollicial 
résidence Is flxed at New Yorlv City. Before entering upon duty please 
exécute tlie inclosed oath of office, returuing it to tliis dcpartment. 

"Kespcctfully, P. C. Knox, Attorney General. 

"Tlirowgù Henry L. Burnett, Esq., United States Attorney, Mew York." 

It is stated in tlie brief submitted for plaintilif in error that vSraith 
tock his oath of office as sucli assistant United States attorney on 
April 1, 1903, the day before the grand jury took up the cause, and 
tliat he resigned his position as assistant United States Attorney, 
liaving servea six days as such, on April 6, 1903. The motion was 
denied, and the same objection subsequently renewed by plea in abate- 
ment, which plea was demurred to and demurrer sustained. The 
plea contains the averment that Smith, as an assistant to the United 
States attorney for the Southern district of New York continued 
his investigations and prosecution of défendant, and that "the writ- 
ten appointment of W. Wickham Smith as assistant to the district at- 
torney is dated the 3Gth day of March, 1903, and that immediately 
after the finding of said indictment on April 2, 1903, the said W. 
Wickham Smith resigned from said office." Upon the face of the 
plea, therefore, it stands conceded that he was on the day in question 
an Assistant United States attorney for the district, and we know 
of no reason, and are referred to no authorities, which would sustain 
the proposition that there is any impropriety in such an assistant ap- 
pearing before the grand jury to présent a criminal cause to their con- 
sidération. No impropriety in his conduct or methods before that 
body is charged. Whether the government should hâve selected him 
as such assistant, in view of the fact that he had already familiarized 
himself witli the case upon retainer by the Merchants' Association, 
which was making an investigation of customs frauds, whether the 
amount of the salary named, $3,600, was in excess of the statutory 
désignation or of the appropriation, whether at the time of his ap- 
pointment lie was or was not counsel for individuals who had claims 
against the government, are questions wholly immaterial hère. It 
stands conceded that he was an assistant United States district at- 
torney. It is not contendcd that he misconducted himself in any 
way before the grand jury, and that is sufficient to dispose of the 
plea. It is wholly without mcrit. 

The points principally relied upon in argument are dirccted to a 
criticism of the indictment — ^sonie 80 pages of the "brief" are de- 
voted to that and to the plea. Quite naturally so, because a careful 
reading of the testimony in connection witli the original exhibits satis- 
fies us that the trial judge was entirely right in the conclusion (ex- 
pressed in his décision on motion for ncw trial) that the évidence 
presented upon the trial by government "amounted to a démonstra- 
tion that could hâve left no properly equippcd niind unconvinced that 
there was a fraudulcnt scheme formée! * * * for tlie purposes 



BEOWNE V. UNITED STATES. 5 

of clefrauding the government" of a portion of the duties accruîng 
tipon importations of A. S. Rosentlial & Ce. 

In criticism of tlie indictment it is contended that the United States 
"could not hâve been defrauded through the conspiracy set forth in 
the indictment, and therefore no crime is chargée!." The theory is 
this : The invoices and entrics were to contain false statements as to 
weights, and were to be passed as correct by Browne, who is averred 
in tlie indictment to be "an examiner of imported merchandise at 
said port." Varions statutes and treasury régulations are referred to 
as showing tliat the weighing of imported goods is to be donc by 
ofificers known as "weighers" ; wherefore, it is argued, Browne could 
not hâve "passed" the documents. This point was considered by 
the trial judge upon hearing of the demurrer to the indictment. We 
fully concur with him in the reasoning and conclusions expressed in 
his opinion (136 Fed. 7C6) and deem it unnecessary further to dis- 
cuss the point. 

it is further contended that the indictment is bad because it charges 
offense only in the language of the statute ("did conspire to defraud 
the United States") without setting forth the means proposed to be 
used to accomplish the purpose, and because it does not allège that 
the conspiracy was willful or corrupt, or that it was entered into 
with any criminal, willful, fraudulent, or corrupt intent. Examina- 
tion of the argument in support of this proposition, as set forth in 
the brief in connection with the excerpt from the indictment quoted 
supra, shows that the criticism deals with words rather than sub- 
stance. The theory is that the charging part of the indictment 
ends with the words "to be made by the said Abraham S. Rosenthal 
und Martin L,. Cohn at the Port of New York, in the said district"; 
that the words "which said unlawful conspiracy then and there was to 
be effected in the manner following, that is to say," are a videlicet; and 
that the rest of the sentence down to and including "thereon col- 
lected by the said collector," which sets forth with sufficient fullness 
just what false invoices, false statements, false returns, and false 
reports were to be made, cannot be regarded as any part of the 
charge. If the charge were only that défendants did unlawfully con- 
spire to defraud the United States of large sums of money to become 
due as duties upon divers importations by the firm, it might be fairly 
open to criticism as too vague and bald ; but, under the broader and 
less hypercritical rules of construction which more modem authorities 
apply in criminal causes, and which hâve been followed in this circuit 
(U.'S. V. Terry [D. C] 39 Fed. 355, note by the court; Bromberger 
V. U. S., 128 Fed. 34G, 03 C. C. A. 70), we cannot assent tothe de- 
fendant's analysis of the sentence. We do not fînd in the quotation, 
supra, a videlicet, which cuts off the spécifie statement of the détails 
of the conspiracy from the gênerai language which states the statutory 
offense. Logically, practically, and grammatically the sentence con- 
veys the same meaning as if it were expressed as it is now down to 
and including the words "at the port of New York in the said dis- 
trict," and then proceeded "by said Abraham S. Rosenthal and Mar- 
tin L,. Cohn causing such goods, wares, and merchandise to be shipped, 



b 145 FEDERAL RBrORTER. 

consigned to them,'' etc., etc. The whole sentence quoted, supra, in 
the statement of facts is the charging part, and in the indictment is 
followed by a further presentment of overt acts done in fnrtherance 
of the conspiracy therein set forth. 

_Many authorities are cited to support the propositions that no in- 
dictment is sufficient if it does not allège ail the ingrédients of the 
oiïense; that to make an agreement between two or more parties 
criminal it is not enough that the act is prohibited by statute, but 
rhe agreemem must be entered into with a willful, fraudulent, or cor- 
rupt intent; that the words "unlawfully conspired" are not sufficient 
to charge such intent. The applicabiïity of ail such authorities to 
the cause at bar, however, is based upon the same analysis of the sen- 
tence which seeks to limit the charging part, as above indicated. Con- 
strued as a whole the sentence is not obnoxious to any criticisms in 
the cases cited. It is not necessary to repeat with every verb the 
words "willfuUy, fraudulently, and corruptly." One assertion of in- 
tent may be so made as to cover a joint spécification of unlawful acts. 
Nor is there any exclusive force in any particular word indicative of 
intent, such as "corrupt," "fraudulent," etc. As is said in one of the 
cases cited by plaintiff in error, "the agreement must hâve been 
entered into with an evil purpose." People v. Powell, 63 N. Y. 88. 
The indictment sets forth the éléments of the conspiracy. That 
the fîrm was to import goods upon consular invoices containing, and 
known to them to contain, false statements and false descriptions ; 
that upon such invoices the firm were to make their entries at the 
custom house; that the examiner with goods and invoices before him 
was to make false reports, to the end that duty should be liquidated 
upon such false reports and "less than the amounts of duty legally 
due thereon collected by the collector [of the port]." Whoever 
framed this indictment would hâve saved court and counsel a great 
deal of unnecessary trouble, if he had been careful to insert an al- 
légation that the agreement between the alleged conspirators as to 
what one or other of them should do to defraud the government 
of its lawful revenues was entered into with a corrupt and fraudu- 
lent intent. It is indeed unfortunate that, in preparing an in- 
dictment in a cause of this importance, more care was not exercised 
to présent the essential éléments of the charge in the plain and ex- 
plicit phraseology which has been approved iti so many décisions 
that ail criticisms of the sort now under discussion would hâve been 
avoided. However, in the concluding clause last above quoted, there 
is, we think, sufficient to save the indictment. When it is said that 
some one does a certain act "to the end that" such and such a thing 
may happen, it is but another form of expressing the idea that he 
does it "with the intent" that such and such a thing shall happen. 
iVnd when the intent is stated to be that the government should be 
hoodwinked into coUecting less amounts of duty than are legally due 
to it from one or other of the alleged conspirators, it is not a violent 
construction which would hold such an intent to be fraudulent. 

It is contended that the counts, other than the first, are bad because 
they do not allège that défendants unlawfully conspired and agreed 
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together for an unlawfvil purpose. The first count consists of the 
sentence quoted in the statement of facts, and of a further present- 
ment by the grand jurors that in pursuance of the said unlawful con- 
spiracy a certain overt act was committed. Each of the other counts 
présents a différent overt act, but does not repeat in his verbis the 
presentment as to the conspiracy in pursuance and furtherance of 
which the overt act was committed. But each count does con- 
tain the statement: "The grand jurors do further présent that in 
further pursuance of the said unlawful conspiracy in the first count 
of this indictment mentioned and described and to eiïect the object 
thereof," etc., etc. This is a sufficient référence to the first count "to 
incorporate the matter going before with that in the count in which 
[the référence] is made." See Blitz v. U. S., 153 U. S. 308, 14 Sup. 
Ct. 924, 38 L. Ed. 725, which holds that répétition may be avoided 
by referring from one count to another, a rule well-recognized by 
courts and text-writers. The référence expressly imports the de- 
scription of the conspiracy set forth in the first count, and is quite 
as effective as if it added the words, which plaintiff in error contends 
it should contain, "which is hereby made a part of this count." 

Other objections: That the overt acts charged in the first three 
counts are not averred to be fraudaient; that Browne is charged not 
only with making false returns, but also with neglect and refusai to 
ascertain the true weight and nature of the goods; that the particular 
merchandise to be imported is not stated, nor the identity of the 
country or countries from which it was to corne — are too unimportant 
to warrant discussion hère. They were not touched upon in the ar- 
gument, and are without merit. 

It is unnecessary to discuss the point raised as to the order in which 
peremptory challenges were exercised, and the jury was impaneled. 
The provisions of the state statute (section 385, Cr. Code N. Y.) are 
not controlling (Pointer v. U. S., 151 U. S. 39G, 14 Sup. Ct. 410, 38 
L. Ed. 208; Radford v. U. S., 129 Eed. 49, 63 C. C. A. 491), and we 
fail to see that the method pursued deprived the défendant of any 
substantial right- — he was confronted with the jury while the chal- 
lenging was going on; he was not deprived of any of his challenges 
by reason of duplication with the government's, as happened in the 
extraordinary case relied on (Lewis v. U. S., 146 U. S. 370, 13 Sup. 
Ct. 136, 36 "L. Ed. 1011) ; there were 12 men in the box when he 
was called on to challenge. The practice suggested that^ before 
peremptory challenging begins, the défendant shall hâve the oppor- 
tunity to examnie on voir dire not only those whose names hâve been 
drawn from the wheel and vi'ho hâve gone into the box, but also the 
entire panel from whom vacancies caused by challenges may be filled, 
is certainly novel in this circuit, and we know of no authority which 
constrains its adoption. The defendant's right of choice as to whom 
he shall challenge is sufficiently secured by his being provided in 
advance of the drawing with a list of the names and résidences of the 
jurymen constituting the panel (and the subséquent panel of tales- 
men) from whom the 12 were to be drawn. The record shows that 
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défendants' coiinscl had been furnished with stich a lîst. The objec- 
tion that the jury was improperly selected is without merit. 

Ont of the enormous mass of objections to testimony gathered 
together in the printed brief of nearly 300 pages, it will be sufficient 
to deal with but three classes. A careful perusal of the record shows 
that there was hiardly a document whicli did not corne in under one 
or more exceptions reserved by the respective counsel for the two 
défendants, and it would be a waste of time to undertake to cover 
thcra ail, or even those recited in the bill of exceptions. The indict- 
ment charged that the défendants conspired together "before and 
on July 30, 1901." This could not be sustained by évidence showing, 
as an act constituting with others the conspiracy, something donc 
subséquent to that date. Upon that gTound défendant objected to 
the introduction of certain false invoices of which one may be taken 
as a sample. It was dated Yokohama, August 9, 1901, and could not 
be receivcd against Browne as direct proof of an act then donc in 
furtherance of the conspiracy. But it liad a further evidential vainc 
which made it compétent, wliile the defendant's rights could be fully 
protected by instructions in the charge to the jury. If défendant did 
not think such instructions sufficiently fuU he might bave asked for 
some more spécifie statement.'- The charge in the indictment was 
that the fîrm were to procure shipments to be made from foreign 
countries upon false invoices. The jury were to ascertain whether 
the firm hère had in fact done something which caused false invoices to 
be prepared in the foreign country, and there was évidence tending to 
show that they had. Yokohama is so far from New York that it is 
quite apparent that whatever was done hère to procure the making 
of the false invoice there must hâve been done more than 10 days 
before the resuit was produced. The false invoice, therefore, of August 
9th, wdiile not admissible as itself an act done in furtherance of the 
conspiracy, was admissible as a fact from which the jury was en- 
titlcd to infer, in connection with the other proof, that prior to July 
30th the fîrm had given instructions that that particular invoice should 
be falsifîed in the way it was. And that act, the directing or setting 
in motion of the train of causes which produced the false invoice, was 
within the period covered by the indictment. 

As to some other invoices also subséquent in date, the facts are as 
follows : On July 30th Browne was transferred from bis position 

^Défendant roquosted the court to plinrse: "No act or declnvation by the 
défendants Rosenthal or Cohn after Jiily .'ÎO, 3901, oan be considered in de- 
terminins whetUer the défendant Browne was on or before that day a party 
to the alleged conspiracy." To whicli tlie court replied : "I cannot ciiarge 
that in that wa,y. Yex. 'No acts or déclarations actually made l)y llosentlial 
or Cohn after July SC-th can be considered against Browne; but the invoices 
that I bave admitted in évidence — the original invoices that I hâve admitted 
In évidence — nuiy be considered by you, altbough tliey are dated after July 
30th, as enabling you ro take a survey of the business of llosentlial & Co.; 
and provided thèse invoices Avere of such a nature that they migbt fall under 
the CDnspii'ac.y if there was such, but what either of thèse mon did after 
July ;îOtli canaot be used against Browne.' " To this qualification of the re- 
quest no objection was takeii. 
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as examiner of silk goods to some other department, where A. S. 
Rosenthal & Co.'s entries and invoices would not corne before him, 
and apparently on the same day the firm learned of the transfer. At 
tliat time there were goods ailoat coming hère with false itivoices. 
As an instance: There were goods coming from Yokohama with an 
invoice dated July 8, 1901, vvhich falsely stated their weight. Subsé- 
quent to July oOth the firm presented another invoice dated Yokc/hama 
August 15, 1901, covering the same goods and correctly stating their 
weight, which later invoice they asked to substitute for the earîier 
one. The later one added about 40 per cent, to weight. There were 
five similar instances of so-called substituted invoices. Now the 
making of the later invoice, and its présentation at the custoni house, 
were in no sensé acts done in furtherance of the conspiracy; quite 
the contrary, for their only tendency was to give the government a 
truthful statement as to the weight of the goods and to secure a 
liquidation at the true amount of duty. But thèse acts cast a vivid 
light upon the situation as it existed on July 8th, when the goods were 
first invoiced and started on the way from Yokohama. The circum- 
stance that the firm, upon learning that their alleged co-conspirator 
was no longer at his post to cover up their frauds by false reports, 
was able to procure from the port of shipnient an invoice which truth- 
fully stated the weights, would tend strongly to induce the convic- 
tion that they knew before July 30th that their goods then afloat were 
coming hère under false invoices. Their knowledge prior to July 
30th was a material élément in the case, and the subséquent making 
of a true invoice was compétent évidence thereto. 

Exceptions were taken to varions items of évidence which related 
to certain experiments and calculations. Some time after Browne's 
removal, his successor found in a closet in his office a large number 
of samples of goods. To thèse there were pinned tickets in Browne's 
handwriting. The tickets were addressed to the Bureau of Analysis 
and were.such as Browne would make in the regular discharge of his 
duties. About 100 of thèse tickets contained marks (A. diamond R. 
S. Co.) which indicated that they were Rosenthars goods; they also 
contained the package number, entry number, and invoice number — 
ail thèse marks and numbers being in Browne's handwriting. The 
samples were small, generally about the width of the goods, and some 
six inches in running length. Two expert examiners and analysts 
of this kind of goods, one from the appraiser's department in the 
Chicago custom house, the other from the like department in New 
York, eut ofï portions of thèse samples and made most careful meas- 
urements of the pièces eut off so as to détermine their proportion 
to the full length of the pièce of goods from which the sample came, 
on the basis of 50 yards for the length of the boit or full pièce, which 
the testimony showed was the standard length of the boit of such 
goods. They next weighed the sample portions they had thus se- 
cured upon scales of extrême delicacy — the scale recorded to a one- 
quarter milligramme, about 1/150,000 part of an ounce. Having 
found the actual weight of the sample, they calculated what would 
be the weight of the whole pièce. Having thus obtained a calculated 
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weight _of tlie pièce of goods, the number of which in Browne's 
handwriting was pinned to the saniple, tliey turned to the invoice, 
which covered that pièce. The invoice gave only the total weights of 
the several cases which it covered, and each case contained several 
pièces. They toolt the total invoice weight of the case which had 
contained the pièce in question, and divided it by the number of 
pièces in the case, thus obtaining an average invoice weight per pièce, 
which they took for purposes of comparison with the calculated 
weight of the pièce as deduced from the sample. The comparisons, 
with apparently a single exception, show an excess of the calculated 
weights over the average weights, and in almost every instance an 
extremely large increase, no mère 5 or 10 per cent., but an "enormous 
discrepancy," to quote the language of appellant's brief — in many in- 
stances the full 40 per cent., which was proved to be the discrepancy 
in the instance where the goods, arriving after Browne's transfer, 
were weighcd by other examiners. The weak points of this testimony 
are pointed ont in the brief and are quite manifest. The samples 
were not found till some time after Browne's removal. In the intérim 
it was possiJDle for some enemy of himself or of Rosenthal to bave 
shifted the tickets from one sample to another, or even to hâve affixed 
them to samples of goods which were not Rosenthal's at ail, although 
no one from Rosenthal's store testified that a single sample repre- 
seiîted goods which the firm were not importing at that time. The 
goods were handmade, not in factories, but in peasants' homes, not 
every pièce being woven by the same hand, hence it might not be of 
identical weight throughout its entire length. Différences of pattern 
and différences of color produce différences in weight. Each pièce 
is not exactly 50 yards in length ; some will overrun, and sonie under- 
run, 2 or 3 yards. The cases contain goods of différent colors and 
patterns, and sometimes of differing proportions of silk and cotton 
in their composition, although the goods in each case were of the 
same gênerai character. Ail thèse criticisms, however, go to the 
credibility and weight of the évidence. Flad the discrepancy shown 
been somewhat under 10 per cent., that circumstance might hâve left 
it so valueless as proof, even corroborative proof, that the court might 
quite properly hâve excluded it; but, on the record as it stands, the 
évidence was compétent, it was not error to admit it for what it was 
worth, and the testimony sufificiently advised the jury of ail the pos- 
sible and probable sources of error in the calculation to enable them 
to estimate its weight, which was a question properly for them to 
détermine upon ail the testimony in the case. Counsel for the govern- 
ment states in his brief that the average deficiency of weight in the 
goods passed as correct by Browne, according to the calculations of 
thèse experts, was 38 3-5 per cent. We bave not verified thèse figures, 
which presumably were used in argument to the jury; but when it is 
shown by uncontroverted proof that on the goods weighed in bulk, 
after Browne's transfer, by other examiners, the average excess of 
real weight over invoice weight was 39 3-5 per cent., and that when, 
after such transfer, the importers began making additions to vveight 
on entry, the average of their additions was 39 1-6 per cent., it would 
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seem that the varîous inévitable errors one way and the other, which 
were to be expected in such a calculation, substantially balanced each 
other, as such errors generally do, when a sufficient number of items 
are taken under investigation to secure a fair average. 

The other exceptions to admission of testirnony need not be dis- 
cussed, they présent no ground for reversai. 

Exception was reserved to refusai to advise the jury to acquit the 
plaintiff. Many of the grounds upon which this was based hâve al- 
ready been disposed of, in connection with the demurrer and the ad- 
mission of entries which arrived after July 30tli. As to the conten- 
tion, reiterated so often in the brief, that the évidence failed to con- 
nect Browne with the conspiracy, it is sufficient to say that, as was 
stated supra, the proofs were a démonstration to any intelligent mind 
that within the period in question there was a conspiracy by sonie 
persons to defraud the government of part of its customs duties, to 
the pecuniary benefit of Rosenthal & Co., by means of invoices con- 
taining false statements as to the weight and character of the goods. 
The falsity of an invoice could readily be detected by any one who had 
it, and the goods which came with it, before him. From January Ist 
to July 30th the person to whom the false invoices and the goods 
were to come was Browne. lie might be absent occasionally for a 
day or so by reason of sickness or other cause, but Rosenthal invoices 
did not come every day, and upon the discovery of a single false in- 
voice the worst to be anticipated would be the infliction of the penalty 
duty for undervaluation. The conspirators, however, if they had 
sensé enough to conspire, must also hâve had sensé enough to 
know that, if successive false invoices were presented to an offi- 
ciai who made the examinations which his duties required, and 
transmitted truthful reports to his superiors, it was inévitable 
that the existence of a scheme to defraud the government would soon 
be discovered ; and it was known that the ofificial assigned by the cus- 
toms authorities to make examinations and reports was Browne. 
Nevertheless, there were presented many invoices covering Rosen- 
thal's goods, some of which were shown by uncontroverted proof to 
contain false statements, and as to others of which there was sufficient 
évidence to warrant the jury in fînding that they also were false. 
When, in addition, it was sliown affirmatively that in several instances 
Browne made false reports as to the percentage of silk in goods which 
he had submitted to the analyst, contrary to the analyst's report, with 
the effect of subjecting the goods to a lower classification and rate 
of duty, and in another instance certified as correct the invoice of a 
case actuall)' in his hands, which contained four times as many pièces 
and a great deal larger weight and value than that set eut in the in- 
voice, it would hâve been a grave error in the trial court to hâve taken 
the case from the jury on any theory that Browne's connection with the 
conspiracy was not established by compétent proof. 

Touching refusais to charge as requested : The sixth request was 
modified as indicated, supra, in footnote. It is argued hère that the 
modification was error, but no objection was made to such modifi- 
cation, and no exception reserved. 
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The court charged as requested: 

"A conviction ean only be had upon cironmstantJal évidence wlion the clr- 
oumstances so distinctly point to tlu> suilt of tlip aecused as to ieave no 
reasoiiable explanation consistent with tlie tlieory of innocence." 

And also: 

"To warrant a conviction on circumstantinl évidence, tlm existence of in- 
eulpatory facts nnist be incompatible witli tlie innocence of the accnscd, and 
incapable of explanation upon any othor reasonable liypotbesis than tbat of 
liis guilt." 

Thereupon counscl requested the court to charge: 

"The governnient liaving sought to sustain tlie charge against the défend- 
ants wholly by circnnistantial évidence, before you are .institicd in convicting 
them, you nmst find tluU- the facts and circunistauces established by tlie 
évidence are not only consistent with, and point to their, guilt, but they 
are ineonsistent with their innocence." 

It was suggested, as an excuse for this recjuested réitération, that 
it was taken from the language of some opinion of the New York 
Court of Appeals. But the trial judge was under no obUgation to 
adopt the verbiage of any particular court. lie had already fuUy 
and accurately set forth the ruie of law apphcable to the point, and 
quite properly refused to repeat it in a diiïerent form of words. 

The sixteenth request was charged in part, in part refused, and the 
jury further instructed as to the point raised; but neither the refusai, 
nor the further instructions, were objected to, nor any exception re- 
served. 

Exception was reserved to the court's refusai to charge: 

"That, in cases depcnding upon circnnistantial évidence, évidence of good 
cliaracter of itself créâtes a reasonable doubt, to which tlie détendant is 
eutitled." 

Inasmuch as it is necessary in criminal cases to convince the jury of 
defendant's guilt "beyond a reasonable doubt," the request was rcally 
for an instruction that no person of good char-'cter can be convicted 
of crime by circumstantial évidence, however strong. It is necd- 
less to say that this point on the brief is supported by the citation 
of no authority. 

The other requests deal merely with comments asked for on détails 
of the évidence suggesting to the jury what certain of the witnesses 
did or did not testify to and need not be considered. 

Under the heading of errors in giving instructions to the jury, the 
brief quotes some sentences from the charge dealing generally with 
the failure of Brovvne on some occasions to foUow the returns of the 
analyst, and criticizes them in several particulars. The objections 
advanced need not be considered. They are not legitimately before 
this court. After the charge was endecl, counseh said : "I except to 
yotir honor's charge in the respect where you spoke of the duty of the 
examiner, and the obligation was upon him to follow the analyst." 
To this the court replied: "I did not say that. I took particular 
pains not to say it. I said it was his duty to return the goods accord- 
ing to the sample, so far as the sample applied to the goods that were 
passing under his examination." Thereupon counsel said : "I except." 
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So far as the last above-quoted remarks of the court are con- 
cerned, they correctly instructed the jury, and any exception to therr? 
would be wholly without merit. So far as the colloquium of the 
charge may hâve gone further as to any obligation of the examiner to 
follow the analyst, it was (if erroneous, which we do not now déter- 
mine) fully corrected by the statement made when attention was called 
to it. So far as anything further in the charge is now complained of, 
neither objection nor exception called attention to it, and it cannot be 
hère considered. 

As to various other objections to portions of the charge, which 
are argued on the brief under point 23, subd. B, C, D, and E, it is 
sufficient to say that no exception was taken to them, or to any part 
of them. There was no error in refusing a new trial to Browne, and 
at the same time granting one to Cohn. The évidence certainly 
showed that more than one person participated in the corrupt under- 
standing; that some one, who had power and authority to manipulate 
tlie invoices of A. S. Rosenthal & Co. and fill them with false state- 
ments, had conspired with the individual who was to pass upon those 
mvoices. It might hâve been Cohn, or Rosenthal, or both, or one 
of them with the guilty assistance of others, and we fail to see how 
the finding of the court that the évidence was not sufficient to identify 
Cohn as the guilty party changes the situation. The évidence cer- 
tainly warranted a verdict that Browne conspired with one or more 
pcrsons, unnamed or unknown, who were to prépare false invoices, 
to ''cfraud the United States. 

The judguient of conviction is affirmed. 



THE BEN.TAMIN FRANKLIN. THE EDWIN H. ME AD. 'iilE EMMA 

J. ROSE. 

(Circuit Court of Appeals, Second Cii January V 1006.) 

Nos. 74, 75. 

1. Collision— Navigation of Naeeovv Citannels — Rules Applicable to Cud- 

eoN River. 

The HudBon river, In the vicinity of Yonkers, where it has a single 
deep and straight channel for a number of miles, is a "narrow eiiannel," 
within the meaning of article 25 of the inland navigation rules (Act 
June 7, 1897, c. i, 30 Stat 101 [U. S. Comp. St. 1901, p. 288ni)s requir- 
ing steam vessels in narrow channels, when safe and practioable. to 
keep to that side of the fairway which lies on their starboard slde, 
and such rule governs Its navigation. 

2. Same — Steameb and Meeting Tow — Vioi-ATIon op Rules. 

A tiig "With a tow of 15 boats, coming down the Hudson rirer, held 
jn fault for a collision, which occurred opposite Yonkers and near the 
docks on the east side of the river in the evening between one of ber 
tows and a tug passing up, for being on the wrong side of the chanuel. 
In violation of article 25 of the inland navigation rules (Act June 7, 
1897, c. 4, 30 Stat. 101 [U. S. Comp. St. 1901, p. 2883]) ; It being shown 
by her own évidence that the evening was only slightly hazy, which 
made it safe and practicable for her to keep to the west side of mid 
channel, and also that she was proceeding on a course angliug across 
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the river, so that lier tow occnpied a considérable part of tlae cbaunel 
and unduly interfered witli navigation ot asceuding vessels. 

Appeals from the District Court of the United States for the Southern 
District of New York. 

For opinion below, see 127 Fed. 457. 

Tliis cause cornes liere upon appeals from decrees of tlie District Court, 
Souttiern District of New l'orl-:, wliicli held tlie stoamtugs Ben.i;iiniii Frank- 
lin and Edwin H. Mead botli linble for damages from a eoliision of tiie former 
with the barge Emma J. Rose, in tow of the Mead. The Mead was bound 
down the Hudson river from Rondout, with 15 boats and barges in tow; the 
Rose being starboard boat on the hawser tier. The Franlilin, which had 
Janded an excursion at Ilobol^en, was bound up to Yonkers unincumbered. 
The collision happened between 10 and 11 p. m. Julj' 14, 1001. The district 
judge found that: "In this case the Franklin was clearly in fault. If 
there was such a fog that she could not see the lights on the Mead, she was 
in fault for runuing at a very liigh rate of speed in a fog. If, as I think 
was the truth, the weather was simply hazy, and tlie lights of the Mead and 
on her tow could be seen, she was in fault for not seeing them. Her navi- 
gation was reckless. * « * i cannot see that the Rose was in fault. 
* * * She had a light, and it was in a snfficiently correct position." 
Since the appellant does not dispute the flnding as to the Rose, and the 
Franlsilin, by not appealing, concèdes her owu fault, it will uot be ueeessary 
to enter into the détails of the navigation. Such facts as bear on the navi- 
gation of the Mead will be stated in the opinion. The opinion below is re- 
ported in 127 Fed. 457. 

R. D. Benedict, for the Mead. 
A. G. Thacher, for the Rose. 
James E. Carpenter, for the Franklin. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts). The District 
Court held the Mead in fault for "being on the east side of the river 
with her tow, in violation of rule 25," which reads as follows : 

"In narrow chamiels every steam vessel shall, wlieu it is safe and prac- 
ticable, keep to that side of the fairway or midchamiel which lies on the star- 
board side of such vessel." 

This rule, long in force in the régulations governing navigation in 
the open océan, was applied to inland waters by Act of June 7, 1897, 
c. 4, 30 Stat. 96 [U. S. Comp. St 1901, p. 2875 j. The question pre- 
sented on this appeal is whether that part of the Hudson river where 
this collision and the immediately antécédent navigation took place is 
a narrow channel, within the meaning of the rule, and its décision is 
not of such momentous importance as the arguments assume. If the 
resuit of an affirmance would be to hold that the Hudson river, from 
the head of navigation "at the raiiroad bridge at Troy" (Atlantic Coast 
Pilot) to the upper bay of New York, is to be considered a single 
narrow channel, under rule 25, the question would be a very far- 
reaching one. The testimony — much of it given by men who for years, 
by day and night, hâve navigated the big passenger steamboats carry- 
ing hundreds of passengers on a single trip, under ail conditions of 
weather — shows that such a finding would revolutionize the navigation 
of the river. But the situation presented hère is a far simpler one. 
From some miles above Yonkers to some miles below it, the river 
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runs without a bend and, roughly speaking, about S. S. W. In the 
vicinity of Yonkers the portion of the river near the west bank is 
comparatively shallow. It is deep enough to float even the large pass- 
enger beats (the Albany draws only seven feet, the Adirondack ten), 
but of course a moving boat needs plenty of water under her, and for 
a fast-moving boat there must be a sufficient distance kept from shoal 
water to guard against the effects of suction and displacement-waves 
upon vessels moored or berthed at landings near the shore. Moreover, 
it is not unusual to find a vessel drawing 20 feet of water included in 
some tow. The District Judge has correctly found that a "safe channel 
for ordinarily large boats at that point extends from the eastern shore 
two-thirds of the way across the river." This channel varies from 
about 2,500 to 3,000 feet, it deepens from 3 to 3}^ to 4 fathoms on the 
west side to 6 to 6J^ to 7j4 on the east, shoaling again to 5 fathoms 
near the docks at Yonkers. It will be seen that hère we hâve a single, 
wide, straight deep-water channel ; not the situation presented else- 
where in the river, where two (or more) deep-water channels each 
navigable by the larger vessels, running generally in the direction of 
the river's course, are separated by shoaler reaches of water, safely 
navigable only by vessels of lighter draft. Nor hâve we the complica- 
tion presented in The Bee and The Booth (C. C. A.) 138 Fed. 303, where 
the fédéral government has designated a part of the natural channel as 
an anchorage ground. The collision took place above the limits of the 
port of New York. The pleadings and some of the witnesses state 
that it took place "below Yonkers"; but the pleader and the witnesses 
were referring to the riverman's "Yonkers," Yonkers' landing, where 
the docks of Yonkers are. They were not concerned with the political 
divisions of the state, nor the geographical boundaries of the city of 
Yonkers. The overwhelming weight of the évidence shows that it 
took place within a few hundred feet of the landing at Ludlow, which 
is within the limits of the city of Yonkers, whose southerly boundary 
is the northerly line ofMt. St. Vincent (chapter 866, p. 2046, Laws 
N. Y. 1873). The Topographical Sheet (Tarrytown quadrangle) is- 
sued by United States Geological Survey shows the landing place at 
Ludlow to be over half a mile from the northerly line of Mt. St. 
Vincent, which is described thereon as the boundary between the 
counties of Westchester and New York. Therefore the complication 
presented by the désignation of anchorage grounds within the port of 
New York is not found in the cause at bar. 

Is this a "narrow channel," within the meaning of the statute? The 
Mead has called experienced pilots to testify that navigators on the 
Hudson river hâve never considered this part of it a narrow channel. 
What they considered it before the passage of the act of 1897 is, of 
course, immaterial. Nor is their présent opinion on the question im- 
portant. It must be assumed that Congress used the phrase "narrow 
channel" with the meaning which it had acquired by prior décisions of 
the courts. If that définition fits the Hudson at this part of its course, 
the new rule must govern, although it may change existing practice 
and be a shock to the persons who navigate there. The power to 
regulate rests wholly with Congress. Under the décisions there can 
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be no doubt that the phrase "narrow channel" correctiy descrlbes tbe 
channel hereinabove set forth. The leading cases will be found cited 
in Judge Holt's opinion in The Bee and TÎie Booth (D. C.) 127 Fed. 
453. Some effort was made to show that navigation under tlie rule 
was wholly impossible; but that failed, because ail the witnesses con- 
ceded that it was safe and practicable to follow it when the weather 
was so clear that objects could be plainly distinguished at a considér- 
able distance. We concur therefore with the District Judge in holding 
that rule 25 governs navigation in that part of the Hudson. 

It will be observed, however, that the rule is not of universal appli- 
cation. It is to be followed only when it is safe and practicable to do 
so. Upon this branch of the case much évidence has been introduced 
which we find highly persuasive. It appears that vessels which anchor 
hère almost universally sélect the west side (sometimes quite well over 
towards midriver), not because that side has been designated by au- 
thority, but because it has been the custom for many years, and there 
is better holding ground. At certain seasons of the year shad pôles 
are to be encountered, and they too are generally on the west side, 
sometimes running over as far as midriver. There is no testimony 
as to whether they are lighted or not, and we bave found no state stat- 
ute regulating them, except one which applies solely within the limits of 
New York. See consolidation act of New York of 1888, Laws 1888, 
p. 806, c. 410, § 736, a re-enactment of a statute which was originally 
passed in 1857. It forbids the placing of nets in New York Harbor 
where the water is more than six feet deep, and seems to be generally 
disregarded, although it was saved from repeal by the Charter of 
Greater New York and by the game law of 1898. (Laws 1892, p. 
983, c. 488, as amended by Laws 1895, p. 893, c. 974). The west bank 
is the narrow strand at the foot of the Palisades with very few land- 
ings and a few scattered lights, while the east bank is a succession of 
settlements, many of them populous, so that, as one of the witnesses 
expresses it, there "is one continuous lighthouse from Yonkers to 
New York." On the east bank too is the Hudson River Railroad with 
its constantly moving trains, the sound of which as they enter and 
leave stations will often be a valuable due to the listener's where- 
abouts when thick weather obscures ail lights. By listening carefully 
he can thus détermine how far down he is, and, if he is bound for some 
landing on the east shore, can thus ascertain when he should turn in. 
No doubt, as the district judge found, a vessel can be run on the Hud- 
son by compass courses without seeing the banks, but the margin of 
safety, in the case of déviation when running a long course, or when 
some bend or trend of the river makes it necessary to change course 
at some point which can only be guessed at upon a calculation of speed 
and time, is vastly less than it is on the open océan. We should be in- 
clined to hold on the évidence in this case that a vessel navigating at 
night in a heavy fog, which passed Kingsland Point Light and the 
bell there (Tarrytown) near midchannel, and undertook to lay her 
course down river on the westerly side of midchannel, would find it 
not practicable to make her turn in at the proper place for a landing 
at Ludlow or Mt. St. Vincent — without considering the measure of 
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safety incident to such a course. But ail this testimony does not help 
the Mead. The forest and game law of the state forbids the taking of 
shad after June loth from the Hudson below Troy. The évidence 
shows that by the end of June the shad pôles are removed. This col- 
lision happened July 14th. The ilead was not bound in for any land- 
ings on the east bank, but down into the port of New York. Throtigh- 
out her navigation, according to her own witnesses, it was "only a 
little hazy," and "you could see lights on both sides of the river and 
for some distance." We cannot find that it was either not safe or not 
practicable for her to navigate in compliance with rule 35, and she was 
in fault for not obeying it. 

The appellant contends further that, even if The Mead was in a 
part of the channel which was forbidden to her, her position was not the 
proximate cause of the collision, citing The Fanita, 8 Ben. 17, Fed. 
Cas. No. 4,635; The Maryland (D. C.) 19 Fed. 551; The E. A. 
Packer (D. C.) 20 Fed. 327; The Clara, 55 Fed. 1023, 5 C. C. A. 390. 
Mère présence at the place of collision is not always enough to charge 
a vessel with fault. Her présence must in some way contribute to the 
happening of the collision, as, for example, when a vessel in forbidden 
water has been concealed by fog or by some other vessel and sud- 
denly appears where she was not to be expected, or where the for- 
bidden water is so restricted, or already so incumbered with other craft, 
that her présence embarrasses the navigation of the other vessel. We 
think the Mead's disobedience of the rule was such a contributing 
cause. She was not only east of midchannel, but very far to the east 
of it; the collision happening close to the dock at Ludlow. Moreover, 
instead of proceeding straight down the river with her tow in line 
behind her, she was angling over towards the west, with her tow of 15 
boats trailing over towards the east, thus occupying a considérable part 
of the channel in which the Franklin was navigating, and embarras- 
sing her navigation. 

For thèse reasons, we are of the opinion that the decree of the Dis- 
trict Court should be affirmed. with interest and costs. 



HOMR IvAND & CaTTIvE CO. v. JIcXAMARA et al. 

(Circuit Court of Appeals, Seventli Circuit. Jauuury 10, 1900.) 

No. 1,201. 

Damages — Beeach of Co>rTnACT — Law GovERNI^^G. 

A contract made in Illinois for tlie purcliaise and sale of cattle tlicn in 
Montana, and to be there delivored, in tlie absence of any provision or 
extrinsic circunistances indieatiug a différent intention, is i^overned by 
tlie law of Mo]itana, where it was to be executed with respect to the 
measure of damages for its breacli. 

Samk — Stipulation fob Liquidated Damages — Moi^tana Statitte. 

A contract for the purchase and sale of a large number of beef cattle 
to be exec'uted in Montana, provided that in case of failure to deliver 
a certain number the seller should pay to the buyer a stipulated suni per 
head for the number short. Mont. Civ. Code 1895, §§ 224.3, 2244, provide 
that stipulations in a contract for liquidated damages for its breach 

Uo F.— 2 
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rliall be void, except where "from the nature of the case It would be im- 
praeticable or extremely difflcult to fix the actual damage." Held, that 
tlie eontradt could not be said, as matter of law, to be witliin the exception 
so as to justify the court in iïistructing the jury that the measure of 
damages for a failure to deliver the required number of cattle was that 
stipulated for in the contract. 

[Ed. Note. — For cases in point, see vol. 15, Cent. Dig. Damages, §§ 1G4- 
168.] 

3. Trial — Ocjectioît to Evidence — EsTorpEL. 

The fact that a party objects to the admission of évidence ofCered to es- 
tablish a certain measure of damages does not estop him from objecting 
that an alternative measure adopted by the court is erroneous. 

In Error to the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 
The facts are stated in the opinion. 

Wm. Brace, for plaintif! in error. 
Merritt Starr, for défendant in error. 

Before GROSSCUP, BAKER and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge. This case — an action at law in the 
Circuit Court to recover the purchase priée of cattle delivered by plain- 
tiiï in error to défendants in error — was hère once before (McNamara 
& Marlow v. Home Land & Cattle Co., 121 Fed. 797, 58 C. C. A. 245) 
the judgment of the court below being reversed, chiefly because 
McNamara and Marlow had been excluded from showing damages 
suffered by them in the failure of the Home Land and Cattle Company 
to perform the ninth paragraph of the agreement between them. 

On the second trial this error was corrected ; but in its correction, in- 
stead of permitting McNamara and Marlow to prove the actual dam- 
ages sufïered by them, by plaintiff in error's failure to perform, they 
were allowed the sums stipulated in the paragraph as liquidated dam- 
ages — the jury being practically instructed to accept the stipulated sum 
as the measure of damages. And upon this action of the court below, 
exceptions having been duly preserved, this proceeding in error is 
chiefly based. 

The ninth clause of the contract is as follows : 

"Ninth. Said first party hcreby guarantees to deliver to said second 
parties during the season of 1897 not less than nine thousand head 
(9,000) of stecrs of the âges of three years old and up, and spayed 
heifers of the âges of four years and up. Shoidd they fail so to do, 
they hereby agrée to pay to said second parties the sum of twenty dol- 
lars ('$20.00) in cash for each and every head less than nine thousand 
(9,000) head of such cattle so delivered." 

The statute of Montana (Civ. Code, 1895) in force at the time the 
agreement was made and the case tried, contains the following provi- 
sion : 

"Section 2343 : Every contract by which the amount of damage to 
be paid, or other compensation to be made, for a breach of an obliga- 
tion, is determined in anticipation thereof, is to that extent, void, except 
as expressly provided in the next section. 
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"Section 2244 : The parties to a contract may agrée iherein upon an 
amount which shall be presumed to be the amount of damage sustained 
by a breach thereof, when, from the nature of the case, it would be im- 
practicable or extremely difficult to fix the actual damage." 

In IlHnois there is no statute upon the subject. 

Two questions, therefore, are raised. First ; Is the ninth clause of 
the agreeraent to be governed by the law of Montana, or by the law of 
Illinois? And if it be governed by the law of Montana, Secondly: 
Was the subject matter of the contract one in which damages would be 
impracticable or difficult to ascertain ? 

The contract was made in Illinois, but the subject matter of the con- 
tract was the purchase and sale of cattle then in Montana, to be deliver- 
ed by the seller to the buyer in Montana. The contract, therefore, espe- 
cially in its main provision, was one to be executed in Montana. 

When confronted with the inquiry under what law a spécifie contract 
is to be interpreted and enforced, the principle that governs is this : In 
view of what law was the contract made. Wayman v. Southard, 10 
Wheat. 1, 48, 6 L. Ed. 253. And apart from any circumstance other 
than the contract itself, we think it obvions that the law in view was the 
Montana law, where the contract was to be executed. Such, apparent- 
ly, was the understanding of défendants in error, for they asked and 
obtained interest upon the default, according to the rates allowed by the 
laws of Montana. And such must hâve been the view of the court be- 
low, for the interest was allowed according to the Montana law. In- 
deed, other considérations being equal, the presumption is that the law 
where the performance is to take place is the law under which the per- 
formance shall be governed. 

But it is argued, on the authority of Pritchard v. Norton, 106 U. S. 
124, 1 Sup. et. 102, 27 L. Ed. 104, that assuming that the law of Mon- 
tana forbade that portion of the contract relating to liquidated dam- 
ages, such circumstance, alone, shows that the law of Montana was not 
in the view of the parties, but that, within their view, the contract was 
to be governed by the law of Illinois, where the contract was made, and 
where no such prohibition exists. Pritchard v. Norton did not involve, 
however, the validity or invahdity of a mère subsidiary part of a larger 
contract. The question presented in that case was the validity or in- 
validity of the whole contract. Did the sale and purchase of thèse cat- 
tle, as an entirety, dépend for validity upon whether the contract was to 
be governed by the Montana law or the Illinois law, Pritchard v. Nor- 
ton would perhaps be in point. But such is not the case. The sale and 
purchase hère involved is valid under the law of either state. Dam- 
ages for failure to perform foUow under the law of either state. It is 
to the measure of damages alone — an incident only to the gênerai and 
greater purpose of the contract as an entirety — that the circumstance 
relates; a circumstance that cannot be accepted as showing that the 
parties meant that the whole contract should be determined by the law 
of a state other than that where the whole contract was to be per- 
formed. 

This brings us to the second question, Was the subject matter of the 
contract one in which damages would be impracticable or difficult to as- 
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certain ? On this question we are without much doubt. Beef cattle, in the 
tnatter of market value, are unlike horses or other animais purchased for 
use as live animais. In the purchase of animais for use as live animais, 
speed, tempérament, docility, lasting qualities, and the like, are ail 
éléments that enter into the calculation. Two animais from the same 
sire and dam, may, on account of différence in quality, in thèse respects, 
stand whoUy separate in the matter of market value. But beef cattle 
are not purchased for use as live animais. Their value consists wholly 
in the value of the carcass after the animal is dead. They are nothing 
more than beef on the hoof; and constitute, therefore, a staple almost 
as uniform as other staples. We can safely assume, we think, that tak- 
en ail in ail, one herd of beef cattle will avcrage per hcad, in the market, 
about as much as another herd. And the very least that can be said 
about this part of the case is, that the question of impracticability and 
difFiculty was one to ije submitted, along with other questions of fact, 
to the jury, that it might thereby be determined whether the liquidated 
damage mentioned in clause nine, or the actual damages, should be tak- 
en as the measure of défendant in error's damage. 

It is urged, hovvever, by défendants in error, that effort vi^as made by 
them to introduce évidence showing the impracticability and difficulty 
of ascertaining the damages under the contract ; and also that effort was 
made by them to introduce évidence showing the value of the cattle in 
the market — both efforts meeting the objection of the plaintiff in error, 
and, on such objection, ruled out by the court. As a matter of fact, the 
court allowed the défendants in error to show, by at least one witness, 
that in the Chicago market beef cattle of the kind described, and at the 
time designated for dclivery, were worth something like sixty dollars 
per head. But had tliis évidence been ruled out, even though erro- 
neously ruled out, that would not bave corrected the counter error of 
fixing a measure of damages not justified by the law. We know of no 
rule of law that prevented the plaintifï in error from objecting to both 
methods of ascertaining the damage, or that estopped it by reason 
of such objection, from urging that neither measure, as finally adopted 
by the court, is erroneous. 

We fail, however, to find any évidence clearly showing an ofïer upon 
the part of the défendants in error to show the impracticability or diffi- 
culty of ascertaining the actual damage. True, much effort was made 
to introduce évidence of conversations leading up to the price named in 
clause nine, and the liquidated damages named. But this bears very 
remotely, if at ail, upon the question involved. It was an attempt, not 
so much to show that the actual damages could not bave been ascertain- 
ed, as to show in détail the negotiation that led to the ultimate contract. 
Such negotiations might, or might not throw light upon the question 
involved. 

The view already expressed, that the contract as an entirety is to be 
governed, under the circumstances shown, by the laws of Montana, dis- 
poses of the question of the rate of interest involved, the only other 
question that in view of a new trial needs to be decided. On the ques- 
tion of interest the court below was not in error. 

The judgment of the court below is reversed, with instructions to 
grant a new trial. 
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VILLAGE OF BRAnFOItl) v. CAJIERON. 

(Circuit Court of Appeals, Sixtli Circuit. Aprii 10, lOOG.) 

No. 1,501. 

1. MuNICîrAT. CORPOEATIONS — BONDS — ESTOPPET, BY lÎECITAI.S. 

Nesotiable bonds issued by an Oliio villase contaiued récitals tliat 
tliey were issued under autliority given l)y Rev. St. Oliio 1802. § 2701, 
for tiie purpose of ))roviding means for tlie jiayment of an iudebtednesn 
made upou tlie corporation building and (ilectric ligbt plaut, aiid pursuant 
to an ordinance referred to and tliat ail acts and tliings required to be 
done and performed précèdent to and in tlie issuauce of sucli bonds had 
been done and performed in due forni as rospiired by law. ïbe ordinance 
referred to autliorized the issuance of tlie bonds to talie up a certain note 
and time orders given for sneh indel)todness and a resolution was passed by 
tbe council determining tbe validity of the indebtedness as required by said 
section 2701, which autliorized tbe issuance of bonds to extend an indebted- 
ness the validity of whicli had been so determined. The village also had 
authority under the statutes to jiurcliase reaj estate and to build and main- 
tain a corporation building and an electric liglit plant. Held, that the 
village was estopped by the récitals in tbe bonds to contest their validity 
as against a bona fide jun-ebaser, on tlio ground of any irregularity in 
creating the original indebtedness. 

[Ed. Note. — For cases in point, see vol. 30, Cent. Dig. Municipal Cor- 
porations, §§ 1972-1977. 

Bona fide purcbasers of municipal bonds, see note to 41 C. C. A. Cl 

2. Same — Validity of Bonds. 

Where a municipal corporation under statutory authority issued bonds 
to extend or refund an indebtedness wliicli it had powor to contract, It 
is immaterial to the validity of the bonds wliether or iiot it had authority 
to issue the particular form of obligations by whicli sucli indebtedness 
was evidenced. 

In Error to the Circuit Court of the United States for the Southern 
District of Oliio. 

Sherman T. McPherson, for plaintiff in error. 
Morrison R. Waite, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This was a suit upon certain bonds 
and coupons thereon, issued by the village of Bradford, Ohio, under 
and by virtue of the provisions of section 2Î01, Rev. St. 1892, of 
Ohio, in pursuance of an ordinance passed May 18, 1901, for the pur- 
pose of extending the time of payment of certain indebtedness, made 
upon a corporation building and electric light plant. The pétition, in 
addition to stating the facts respecting the issue of the bonds, which 
after légal publication were sold to the highest bidder, and are now 
held by bona fide purcbasers in the open market, set forth copies of 
the same and the coupons, and of the resolution and ordinance under 
which they were issued. The court below overruled a demurrer to 
the pétition and rendered judgment in favor of the plaintifï, holding 
that the village was estopped by the récitals of the bonds from setting 
up as a défense any irregularities in the proceedings of the village 
council in contracting or refunding the original indebtedness. Clapp 
V. Village of Marice City, Ohio, 111 Fed. 103, 49 C. C. A. 251. Sec- 
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tion 2T01, of the Revised Statutes of Ohio, for 1892, under wliich thèse 
bonds were issued, provided that "the trustées or council of any munic- 
ipal corporation, for the purpose of extending the time of payment 
of any indebtedness, * * * sl-|J^ll hâve power to issue bonds 

* * * or borrow money so as to change but not increase the indebt- 
edness * * *; provided, however, that no indebtedness * * * 
shall be funded, refunded, or extended, unless such indebtedness shall 
tirst be determined to be an existing valid and binding obligation 

* * * by a formai resolution of the trustées or council, * * * 
which * * * siiaii ^Iso state the amount of the existing indebted- 
ness," and the amount, number and dénomination of the refunding 
bonds. It was provided further, that ail such bonds shall express upon 
their face the purpose for which they were issued, and under what ordi- 
nance. Section 2703. 

Each of the bonds issued contains the following récitals : 

"Tbis bond ig one of a séries of eleven bonds of like date, amounting in 
tbe aggregate to tive thousand, seven Imndred and forty-flve ($5,74.'5.00) 
dollars, issued for the purpose of providing the ine.ins to pay the Indebtedness 
made upon corporation building and electric ligbt piant. Tbis bond as well 
as other bonds herein referred to, is issued under and by virtue of section 2701, 
Rev. St. of Ohio, and in pursuanee of an ordinance passed by the council 
of said village on the 18th day of May, A. D., 1901, entitled, 'An ordinanee to 
issue bonds, etc., and it is hereby certified and recited that ail acts, condi- 
tions and things reqnired to be done précèdent to and in the issue of said 
l>onds bave been properly done, bappened and pertormed in regular and 
due form as required by iawi" 

The resolution of April 23, 1901, required by section 3701, provided 
that: 

"Whereas, certain time orders of the village of Bradford, in Darke and 
Miami counties, Ohio, for tlie iniprovement of electric light and real estate 
amounting in the aggregate to $5,745.00, with interest at the rate of 6 per 
cent, per annuni, bave beeonie due and payable as follows: [Giving list 
of obligations, being one note and 20 time orders, 12 of the latter being non- 
interest-bearing.l Therefore, be it resolved by the village council of the 
village of Bradford, that said indebtedness above described be and the same 
is hereby declared and determined to be an existing valid and binding obliga- 
tion of said village, that $5,745.00 of said indebtedness be refunded aud that 
the bonds of said village — be issued for the purpose of refunding said indebt- 
edness and the interest thereof [giving numbers and dénominations of the 
bonds]." 

The ordinance of May 18, 1901, recited in the bonds, is similar to 
the resolution and provided : 

"Wliereas, a certain note and récent time orders of the village of Bradford, 
in Darke and Miami counties, Ohio, issued for the purpose of improving 
electric light and real estate, amounting in the aggregate to .$5,745.00, and 
bearing interest at the rate of 6 per cent., having matured and were payable, 
or are about to mature and become payable, as follows : [Gi^'ing list of obliga- 
tions as in resolution.] Whereas, said village was at the time said indebted- 
ness became due and payable and still is unable to pay said indebtedness 
and will be unable to pay those time orders which are not yet due when they 
shall become due, but is désirons of extending the time for payment of the 
same without increasing said indebtedness : Therefore, be it ordained, etc., 
that for the purpose of refunding the said indebtedness above described and 
for no other purpose, there be issued the bonds of said village in the sum of 
$5,745.00, dated June 1, 1901," etc. [describing them and giving their numbers 
and dénominations]. 
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The validity of the bonds is assailed on the ground that the village 
acted without authority in issuing the note and time orders for the 
indebtedness incurred for the purpose of improving the corporation 
building and electric light plant; that this indebtedness was therefore 
not valid but void, and could furnish no foundation for the issue of 
the refunding bonds under section 2701; and, finalh-, that any would- 
be purchaser of the bonds, by reading the ordinance recited therein, 
would hâve been advised of this fact, and therefore took the bonds with 
notice of their invalidity. The bonds state that the indebtedness which 
they were intended to extend, was incurred upon "corporation build- 
ing and electric light plant," the ordinance that the note and time or- 
ders to be paid by the proceeds of the bonds, were issued for the pur- 
pose "of improving electric light and real estate," and the resolution 
recites a similar purpose. The question, therefore, is, whether the 
council of the village had authority to improve the real estate or build- 
ing of the municipality and its electric light plant. If, under the law 
of Ohio, such power existed, although upon condition, it is to be pre- 
sufned that the condition attached to the exercise of the power had been 
complied with, for the bonds so recite. City of Défiance v. Schmidt, 
123 Fed. 1, fï9 C. C. A. 159, 164. Now, by section 1692, Rev. St. 
Ohio 1892, then in force, among other powers conferred upon 
cities and villages, was the power "to acquire by purchase, or other- 
wise, and to hold real estate, or any interest therein, and other property 
for the use of the corporation, and to sell or lease the same" (clause 
34) ; and "to erect and maintain public halls" (clause 36). 

By section 2480, the council of any city or village was given power 
to erect electric light works at the expense of the corporation, or to 
purchase the same if already erected therein. By section 2682, the 
council of a city or village was given power to levy taxes for "the gên- 
erai purposes of the corporation," not exceeding certain rates, and by 
section 2683, in addition to thèse taxes, the council of each city or 
village was given "power to levy taxes for any improvement author- 
ized by this title," which included the above sections, and for the fol- 
lowing purposes : 

"14. For ereetins, enlnrging and improving halls and public offices. 
"18. For erectiiig, enlarging and improving gas works and for lighting the 
corporation." 

By section 2487, the management of the electric works, authorized 
by section 2486, was handed over to a board of trustées, to be first 
created by the council and afterwards (section 2488), elected by the 
people. To this board was given the power not only of constructing, 
but of extending the works, and of collecting and disbursing the money 
due the city from its opération. Section 2489. By section 2683-1, 
the municipality was empowered to levy a tax not to exceed five mills 
on the dollar, to pay a reasonable amount found to be due on the run- 
ning expenses and the extensions made to the electric light plant owned 
and operated by the municipality, after applying the proceeds of its 
opération. We find in thèse statutory provisions, authority for the 
village of Bradford to improve its corporation building and its electric 
light plant. Along with the right to make such improvements, went 
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the aiithority to create an indebtedness for that purpose. If there was 
power to create the indcbterlness, it matters not whether there was au- 
thority to issue the note and time ordcrs evidencing the indebtedness 
or not. It was the indebtedness whicli was refunded or extended, not 
the évidences of it. 

Before issuing the bonds, the council was required to détermine by 
a formai resolution, that the indebtedness to be extended, was an exist- 
ing valid and binding obligation of the municipality (section 2701), 
and in the bonds themselves to state the purpose for which they were 
issued, and under what ordinance (section 2703). Thèse requisites 
were complied with, and there was nothing either in the bonds or the 
ordinance or the resolution, taken in connection with the gênerai récit- 
als, to put the purchaser upon notice of any irregularity, but everything 
to give him assurance that the bonds were valid and binding obligations 
of the municipality. If there was any irregularity in creating the origi- 
nal indebtedness (which does not appear in anything before us), the 
village is estopped to show it, under the circumstances. Village of 
Kent V. Dana, 105 Fed. 56, 40 C. C. A. 281; City of Défiance v. 
Schmidt, 123 Fed. 1, 59 C. C. A. 159, 165, and cases cited ; Kinney v. 
Eastern Trust & Banking Co., 123 Fed. 297, 59 C. C. A. 586. 

Judgment affirmed. 



HIGGIN8 et al. v. IIAMUDRG-AJrErJCAX PACKET CO. 
(Circuit Court of Appeals, Second Circuit. April 2, 1006.) 

ShIPPING LOSS OF CaKGO — LlABII.ITY FOE NEGLIGENCE. 

Cargo was sh)i)])ed at Baltimore on respoiident's steamsliip Bulgaria 
to be carried to Ilamburg. Wlien the ship reaclied a point in tlie river 
Elbe some 14 miles below Hamburg, owing to the low water iu tlie river 
she anchored and proceeded to discharge lier cargo into lighter.s ovvned 
by respondent, as was customary and provided for in the bill of lading. 
The Patricia, another ship owned by respondent, was also anchored above 
the Bulgaria a sufficient distance away, so that the two vessels swung 
ciear of each otiïor with the changes of tlie tides. Early on the morning 
of the second day at the commencement of the flood tide when the Bul- 
gai-ia swung up stream it was seen that she was likely to collide with the 
Patricia, and her enginos were started ahead, and a lighter into which 
a part of the cargo had been discharged was cast off and drifting against 
the Patricia was injured and sunk. Held, under tlie évidence that the 
drifting together of the two ships was cuused by the fact that at sonie 
time during the nigUt the Patricia dragged her anchor and moved with 
the tide into dangerous proximity to the Bulgaria, and that the négligence 
of the officers of the ships iu failing to discover such fact. and in not 
taking measures to avert the danger, reudered resijoudent liable for the 
cargo lost in the lighter. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a decree of the United 
States District Court for the Southern District of New York, hold- 
ing the respondent liable for cargo damage. This suit was brought 
by a libel in personam filed by the underwriters of the owners of 
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said cargo, alleging that the loss was due to the négligence of respond- 
ent. 

The foUowing is the opinion of Hoit, District Judge, in the court 
below : 

In my opinion the lïartoi' aot lins no application to this case. That act ap- 
plies to a ves.sel transjjorting uiercliandise or proporty to or from aiiy port in 
the United States. Tlis Patricia was simply lying at anchor and was not 
niaking any voyage. The Alster was transporting property whicli liad corne 
from t!)e United States, but she was not trausporting the property from any 
port of the United States. Sho was simply transporting it from tlie Bulgaria 
up the river to liainljurg. The Bulgaria had ended her voyage, and had de- 
livered the merchandise, the injury to which has given rise to the controversy 
In this suit. By the tonus of the biU of lading the steamer's responsibility 
ceased immediately the goods were discharged from the steamer's deck. I 
think, therefore, that the traiisportation of thèse goods from a port of the 
United States to a foreign port, in the sensé of the hmguage used in the 
Harter act, had been completed, and that whatever took place after the de- 
livery of the goods to the lighter is not to be governed by the provisions of the 
Harter act, but is to be governed by the law and rule.s applicable to vessels 
swinging at anchoc in a harbor. 

There are only two possible explauations of this collision ; either the Bul- 
garia anchored originally toc near the Patricia or one or the other of thèse 
vessels dragged her anchor. If the Bulgaria originally anchored too near the 
Patricia. I think that the ofïicers of both steam.ships were négligent in not 
discovering that fact during the two days which elap.sed after the Bulgaria 
came to anchor and before the collision. But the witnesses from both 
steamers are positive that the Bulgaria was originally anchored at a safe dis- 
tance from the Patricia, and their only explanation of the accident is that the 
anchor of one of the steamers must hâve dragged. If, as the respondent 
claims, the anchor of the Bulgaria dragged, so as to bring her nearer to the 
Patricia, it could only hâve occurred the day before, for the tide was ebb sub- 
stantially ail the night before the collision. The tide turned about 9 o'clock 
in the evening, and was ebb imtil about 4 o'clock in the morniug, wheu it 
turned and caused the collision. But the évidence established that at that time 
of the year, at that place, it continued daylight until about 9 o'clock at night, 
and if the Bulgaria dragged her anchor in tlie daytiuie, so as to bring her 
within reach of the Patricia, I hâve no doubt that tlie officers of both steamers 
were négligent in not noticing it and anchoring further upart. But I think that 
the évidence preponderates that it was the l'atricia that dragged her anchor in 
the night. The officers ail testify tliat there had been no change in the situa- 
tion of the two steamers on the day before the accident. If the Bulgaria had 
dragged her anchor that night, it would hâve taken her further away from 
the Patricia than she was before. If either vessel dragged that night, it must 
hâve been the Patricia, and I think that the évidence preponderates that that 
was what took place, and that that was the cause of tlie collision. 

The important question in the case, therefore, in my opinion, is whether the 
dragging of the Patricia's anchor in the night was an excepted sea péril, for the 
resuit of which her owiiers are not respoiisible. The sudden dragging of an 
anchor and any conséquent injury to a vessel, whieh is not preveutable by or- 
dinary care and skill. is an excepted sea péril, but in this case, assuming that 
the Patricia dragged her anchor that night, there was no danger of a collision 
until the tide turned, and it seenis to me that the lookouts on both steamers 
were négligent in not discovering that the two vessels had coine nearer to- 
gether before the tide turned. The danger of the two steamers drawing too 
near each other was an obvions danger, which the offleers of each vessel were 
bound to look out for eonstantly and vigilantly. Although it was at night and 
the change of position not as obvions as if it had occurred in the day time, the 
steamers' anchor lights must havo been in place, and I think tliat the ofBcers 
on watch were négligent in not discovering that the steamei-s had drawn too 
near together. When the collision occurred it was about dawn ; the weather 
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was dear, and although there would be less likeliliood of a small change of 
situation being noticeable in the dark, I think that when two such steamers 
had drifted near eiiough to eacli otber to be in risk of collision, tbeir otîicers 
were négligent in uot discovering the fact either in the night or the day. If 
they had diseovered it at any tinie before the tide actually turned the danger 
could hâve been averted. There were several tugs présent which could bave 
uiovcd the Patricia bacl^ or moved the Alster away, or the Bulgaria could 
hâve gone further down the river under her own steam. Her ofticers daim 
that in svvînging she stuck on the mud forward, but I do not understand that 
there is any claim that shé was aground before she began to swing with the 
tide. In short, in my opinion, wliatever view may be adopted as to the man- 
ner in which the Patricia and the Bulgaria got toc near together, the re- 
spondent's agents on some of thèse vessels v^'ere négligent in not discovering 
that they had done so before the tide turned and in not taking efficient steps 
to prevent the collision before it occurred. 

The clause in the bill of lading providing that the carrier shall not be liable 
for damage capable of being covered by Insurance in my opinion constitutes 
no défense in this case. Such a clause is no protection against a claim by 
the owner of the cargo for damage caused by the respondent's négligence (The 
Titania ID, 0.1 19 Fed. 101. 104 ; The Egypt \T). C] 25 Fed. 320, it'i)) : and the 
libelants in this case are subrogated to the rights of the owner of the part of 
the cargo referred to in this libel. The lighterage clauses in the bill of lading, 
providing in substance that the Bulgaria should not be respousible for forward- 
ing the cargo in lighters up the Elbe to Hamburg, also, in my opinion, bave no 
application to this case. If the owner of the Bulgaria had not been also the 
owner of the Alster, and the Alster had left the Bulgaria with the property 
which was injured on board, and was proceeding to Hamburg, the Bulgaria, 
under thèse clauses, would probably not be liable for any injury to tlie cargo 
from the négligence of the Alster ; but as in this case ail three of the vessels 
were owned by the respondent, and this suit is a suit in personam, and the 
ground of liability is the négligence of some of the respondent's agents, I do 
not see that the lighterage clauses in the bill of lading hâve any application 
to the case. 

My conclusion is that there should be a decree for the libelants, the form of 
which should be settled upon notice. 

Everett P. Wheeler, for appellant. 
Charles C. Burlingham, for appellees. 

Before WALLACE, EACOMBE, and TOWNSEND, Circuit 
Judges. 

PER CURIAM. In the view we hâve taken of the case the dé- 
fenses based on the claims of exemption from liability by reason of 
the Harter act and of certain provisions in the bill of lading need not 
be discussed. The cargo was shipped at Baltimore on respondent's 
steamship Bulgaria to be forwarded to Hamburg. When the steam- 
ship reached a point in the River Elbe opposite Brunshausen, and 
some 14 miles below Hamburg, the water in the river was low, and 
under a provision of the bill of lading, and in accordance with the 
usual procédure in such conditions, the Bulgaria, on the afternoon of 
May 27, 1902, anchored at the customary place, and some 300 or 400 
yards from a point where the steamship Patricia, also belonging to 
the respondent, was anchored, and proceeded to discharge a portion 
of her cargo into lighters belonging to the respondent. One of the 
lighters was made fast on the port side of the Bulgaria near her 
stem, and the portion of the cargo for which damage is claimed 
herein had been discharged into this lighter. During the 27th and 
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28th, with lighters alongside, the steamers had swung clear of each 
other with the turning of the various tides. At about 4 o'clock on 
the morning of May 29th, just as the tide was commencing to fîood, 
the Bulgaria began to swing and drift broadside up the river toward 
the Patricia, and, while so swinging, it is claimed that she stuck in 
the mud forward. In any event, her stern continued to swing, and 
her officers saw that she was hkely to colHde with the Patricia, and 
started her engines ahead, and ordered the lighter cast off, in order to 
prevent it from being crushed between the two steamships. The 
lighter went adrift, caught on a safety hook of the rudder of the 
Patricia, sprung a leak, broke the hook, and sank before it could 
be towed ashore. 

The évidence indicates that one of the steamships had dragged her 
anchor during the preceding night. The court below held that the 
prépondérance of évidence showcd it was the Patricia which dragged 
her anchor, and that this was the cause of the coUision. 

The testimony of the officers of the Patricia that she did not drag 
her anchor is indefinite and inconcUisive. Pler chief officer was 
asleep at the time of the accident and, therefore, could not testify as 
to the position of his vessel at that time. His second officer testi- 
fied that he took the bearings of the Patricia the night before the ac- 
cident, and they were the same as when they fîrst anchored, and that 
when he came on deck just before the collision the ships were the same 
distance from each other as on the previous night, "as far as I can 
say," or "as far as I could see," but he admitted, "I didn't notice; I 
didn't take bearings." 

The log of the Bulgaria and the testimony of the Bulgaria's of- 
ficers are to the effect that it is "very likely" that one of the ships 
dragged her anchor the night before ; that it was much more likely 
it was the Patricia than the Bulgaria ; that if the Bulgaria had drag- 
ged during the night, she would hâve drifted down and away from 
the Patricia, and her officers would hâve noticed it ; that they did 
not notice any such dragging, and did not believe the Bulgaria drag- 
ged. 

In the face of this testimony, counsel for respondent argues that 
either the Bulgaria dragged her anchor on the flood tide on the 
morning of the accident, or that the Bulgaria swung with the flood 
tide, while the Patricia remained stationary. The unsoundness of 
the first contention appears from the fact that while the Bulgaria 
was swinging around with the flood tide there would be no strain on 
her anchor ; the second contention is a mère conjecture, and is not sup- 
ported by any testimony, except "a guess" on the part of one witness, 
who ascribes the cause of the accident to the dragging of one of the 
anchors, and the statement of the second officer of the Patricia, who 
said that when the Bulgaria was swinging "she took away the cur- 
rent from the Patricia." The fact that ail the witnesses on the part 
of the respondent concur in ascribing the collision to other causes, and 
that no such blanketing or swinging had occurred on any of the 
previous tides, is a sufficient answer to this second contention. 

The foregoing considérations establish the correctness of the find- 
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ings and conclusion of the court below, for the reasons stated in its 
opinion, that tlie dragging of the Patricia's anclior was the cause of 
the collision, and that the respondent was liable for négligence, in 
failing to discover the fact that the two vessels had drawn so near 
togcther that there was risk of collision, and in not taking measures 
to avert the danger. 

The decree is affirmed, with interest and costs. 



BOARD OF TRADE OF CITY OF CHICAGO v. CELLA COMMISSION 

CD. et al. 

(Circuit Court of Appeals, Eighth Circuit. April IG, 1906.) 

No. 1,092. ^ 

1. EXOIIANGES — PeOPEKTY IN QuOTATIOXS — RlGHT TO PROTECTION BY INJUNC- 

TION. 

ïlie Cliieago Board of ïrado lias a propcrty ri.sht in the market quota- 
tions made and posted in its exclianijc, and is entitled to protection in 
equity by injuiiction agaiust the use of snch qiiotations by another witli- 
out its consent for such length of time after thoy are made as to enable 
It to secure to itself the benefit of such right ; uor is it requircd to furnish 
its quotations to one condncting a bucliet shop. 

[Ed. Note. — For cases In point, see vol. ;il, Cent. Dig. Exehangss, § IC. 

Quotations of priées and transactions ou exchanges, see note to Sulli- 
van V. Postal Tel. Cable Co., 61 0. C. A. 2.J 

2. Courts — Jurisdicïion or Fédéral Coi:ets — Amoiint in Cokteoverst. 

In a suit to eujoin a threatened or continued commission of certain 
acts, the amouat or value involved, for the purpose of deterinining the 
jurisdlction of a fédéral court, is the value of the right which eomplainaut 
seeks to protect from invasion, and not tlie suni he might recover in an 
action at law for tlie damage already sustaiued; nor is he required to 
wait until it reaches the jurisdictioual aniount. 

[Ed. Note. — Jurisdlction of circuit courts as determined by the aniount 
in controversy, sec notes to Auer v. Lombard, 10 C. C. A. 75 ; Teiuient- 
Stribling Shoè Co. v. Roper, 30 C. C. A. 459.] 

3. Same. 

A suit for an in.iunction to protect a elaimed property right. from 
which it is alleged and shown that eomplainaut realized $30,000 por year, 
and vvhieh right is denied by défendant, involves a suflicient amount to 
be witliiu the jurisdlction of a fédéral court. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Missouri. 

For opinion below, see 121 Fed. 1012. 

Henry S. Robbins, for appellant. 

Chester H. Krum, for appellee Cella Commission Co. 

Bcforc SANBORN and HOOK, Circuit Judges. 

HOOK, Circuit Judge. The Chicago Board of Trade exliibited 
its bill to enjoin the Cella Commission Company and others from sur- 
reptitiously acquiring and using its continuons market quotations. 
Upon final hearing the bill was dismissed, upon tlie ground that the 
quotations were the resuit of gambling transactions upon the floor of 
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îts exchange, and did not constitute a species of property which ap- 
pealed to the conscience of a court of equity for protection. So far 
as thèse questions are concerned, the record before us is substan- 
tially the same as that in the case of Board of Trade v. Stock Co., 198 
U. S. 236; 25 Sup. Ct. 637, 49 L. Ed. 1031, and therefore the de- 
cree of the Circuit Court cannot be sustained upon the grounds as- 
signed. In the Stock Co. Case no application for the right to use 
the quotations was made, and there was no proof that the Christie 
Company was conducting a bucket shop. In the case before us such 
an apphcation was made, but was rejected by the Board of Trade. On 
the other hand, the proof hère is conclusive that the Cella Company 
was conducting a bucket shop, within the accepted meaning of that 
term. So this différence between the cases is immaterial, for, if for no 
other reason, it is well settled that the Board of Trade is not re- 
quired to furnish its market quotations to those engaged in such oc- 
cupation. Board of Trade v. Stock Co., supra ; Central Stock & Grain 
Exchange v. Board of Trade, 196 111. 396, 63 N. E. 740; Smith v. 
Western Union, 84 Ky. 664, 2 S. W. 483. 

It is contended by the défendants that the record does not show 
that there is involved in this case the jurisdictional amount or value. 
In the bill of complaint it is averred "that the amount involved and 
matters in dispute in this suit, exclusive of interests and costs, is much 
more than the sum of $2,000." Assuming that this averment is tra- 
versed in the answer (which is donbtful), we are of the opinion that 
the évidence sustains it. 

In a suit to enjoin a threatened or continued commission of cer- 
tain acts the amount or value involved is the value of the right 
which the complainant seeks to protect from invasion, or of the ob- 
ject to be gained by the bill. It is not the sum he might recover in 
an action at law for the damage aiready sustained, nor is he re- 
quired to wait until it reaches the jurisdictional amount. In City 
of Hutchinson v. Beckham, 55 C. C. A. 223, 118 Fed. 399, a decree 
was sought to enjoin the enforcement of an illégal license tax imposed 
upon complainant's business by a city ordinance, which was being 
enîorced by the arrest of its employés. We held that for jurisdic- 
tional purposes the amount involved was the value of complainant's 
right to conduct its business wlthout being subjected to such a burden, 
an-.j not merely the amount of the tax demanded. See, also, Rail- 
road V. Ward, 67 U. S. 485, 17 L. Ed. 311 ; Louisville & N. R. Co. 
V. Smith, 63 C. C. A. 1, 128 Fed. 1 ; Texas & P. R. Co. v. Kuteman, 
4 C. C. A. 503, 54 Fed. 547; Amelia Milling Co. v. Tennessee, etc., 
Co. (C. C.) 123 Fed. 811; Humes v. Fort Smith (C. C.) 93 Fed. 
857; Railwav Co. v. McConnell (C. C.) 82 Fed. 65; Smith v. Bivens 
(C. C.) 56 Fed. 352; Whitman v. Hubbell (C. C.) 30 Fed. 81; Scott 
v. Donald, 165 U. S. 107, 17 Sup. Ct. 262, 41 h. Ed. 648. 

In the case before us the Board of Trade claims a right of property 
in the market quotations gathered upon the floor of its exchange, and 
also the right to control their distribution and use. Upon the faith 
of the validity of thèse claims, it entered into a contract with two 
telegraph companies for the distribution of the quotations to those 
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approved by it, which yields it an annual revenue of $30,000. The con- 
tract obligates the Board of Trade to use ail reasonable endeavors 
to protect its property right in the quotations against purloiners there- 
of. The contentions of the défendants and their acts are vvhoUy at 
variance with the existence of any such right of property or con- 
trol. They assert, somewhat inconsistently, that the quotations are 
the resuit of gambling transactions, and therefore not the subject of 
property, and also that they are afïected with a public interest, and 
the right to the gênerai use by ail desiring them cannot be prohibited 
or restrained by the Board of Trade. It is obvions that, if the po- 
sition of the défendants be sustained, the rights of the Board of 
Trade would either cease to exist or become of merely nominal value. 
The real value of the property claimed arises from the right of sé- 
lection and exclusion of tliose desiring the use thereof, and to pre- 
scribe terms and conditions ; and it is this property and the accom- 
panying right, which, denied by the défendants but yielding the reve- 
nue above indicated, are sought to be protected by the bill of com- 
plaint. This is a sufiicient showing of a jurisdictional amount or 
value in controversy. 

The proof is clear that the défendants were using the quotations 
of the Chicago Board of Trade, not only those of the opening and 
closing of the daily markets, but also those intermediate and continu- 
ons ; that is to say, those whereby the price of a commodity is quoted 
at intervais of less than 10 minutes. It also clearly appears that they 
obtained them in an unauthorized and irregular manner. But it is 
said that there is no évidence that they were used while they were 
live quotations, and while a property right in them subsisted in the 
Board bf Trade. In efïect, counsel contends that, when the quota- 
tions were taken off of the wires and posted on the blackboard of the 
défendants and used in their business, they had been superseded by 
later ones and had therefore become in a sensé surrendered and dedi- 
cated to the public, so that anyone might use them without let or 
hindrance. This position is suggested by the following observation 
of the Suprême Court in the Christie Case: 

"Time Is of the essence in matters lilœ tliis, and it fairly may be said that, 
if the contracts with the plaintiff are Icept, the information will not become 
public property until the plaintiff has gained its reward. A priority of a few 
minutes, probably, is euough." 

But there was a witness who testified that he went into the office of 
the Cella Company, and saw that they were posting quotations of the 
Chicago Board of Trade which were being posted at the same time in 
the Merchants' Exchange of St. Louis, of which he was a member, and 
which was authorized to receive them. This was ail of the direct évi- 
dence upon this particular phase of the case. No witness for the de- 
fendants testihed that they were not receiving and using them simul- 
taneously with those who were rightfully doing so. Aside from the 
testimony of the witness, ail of the fair inferences are against the 
défendants in this matter. We cannot believe that they would en- 
tertain wagering contracts upon the basis of a quotation of the 
market price of a commodity which was known to hâve been super- 
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seded by a later one. To do so would be betting upon the happen- 
ing of an event that either had already transpired, or was, to some 
extent, at least, foreshadowed by the later évidence of the trend of 
the market. The right of property in the quotations endures for a 
sufficient length of time to enable the Board of Trade to avail itself 
of the benefits thereof, and if those who are in the position of the 
défendants are permitted to operate so closely in point of time that 
they bave practically the same use as one who is authorized to re- 
ceive them, the right would be of doubtful value. 

The decree of the Circuit Court is reversed, and the cause is re- 
manded, with direction to enter a decree in favor of the complainant. 



BOARD OF TRADE OF CITY OP CHICAGO v. DONOVAN COMMISSION 

CO. et al. 

(Circuit Court of Appeals, Eightli Circuit. April 16, 1900.) 

No. 1,90.3. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Missouri. 

For opinion below, see 121 Fed. 1012. 

Henry S. Robbins, for appellant. 

Chester H. Krum, for appellee Donovan Commission Co. 

Before SANBORN and HOOK, Circuit Judges. 

HOOK, Circuit Judge. This case is like that of the Cella Com- 
mission Company (just decided) 145 Fed. 28. There appears in the 
record a stipulation that vvhatever decree is made in that case shall be 
made in this. Therefore, the decree of the Circuit Court is reversed, 
and the cause is remanded, with direction to enter a decree in favor 
of the complainant. 



THE NUGENT. THE S. W. GEE. THE TRENTON. 
(Circuit Court of xippeals. Second Circuit. December 5, 1905.) 

No. 5. 

Collision — Tuo Meeting Tow — Mutual Pault of Tugs. 

Tbe tugs Trenton and Gee both held in t'ault for a collision between tlie 
Gee and a canal boat in tow of toe Trenton when meeting in the niglit in 
the Buiïalo ship canal : The Gee because she did not keep a proper look- 
out and in conséquence falled to obi?erve the towing lights on the Trenton 
and to govern lier niovements accordingly, and the Trenton for keeping to 
the left side of the canal in violation of the rules and without giving any 
signal to warn the Gee of lier intention. The canal boat heUl not In fault, 
although she did not carry the régulation lights ; notice of her présence 
beiiig given by the towing lights of the Trenton. 

Appeal from the District Court of the United States for the Western 
District of New York. 
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This cailse cornes hère upon appeal from a decree of tlic District 
Court, Western District of New Yorlî, holding the steain tug S. W. Uoe 
solely in faidt for a collision with the canal boat William Kugent in tow 
of the tugboat Trenton. 

Harvey L. Brown, for appcllant. 
John W. Ingraham, for tlic Trenton. 
Wm. B. Wright, Jr., for the Niigent. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. The collision occurred in the City Ship 
Canal (known also as the "Blackwell Canal") in Buffalo, a little below 
the drawbridge which crosses the canal at Michigan street. The canal 
is 197 feet wide. The canal Ijoat William Nugent left her berth above 
the bridge in tow of the tug Trenton, bound for Peck slip, which enters 
the canal at right angles about 1, 100 feet beyond the bridge, and through 
said slip, into the Buffalo river. For convenience of description, the ship 
canal may be coiisidered as running about north an«d south. Its rcal 
course is about northeasterly and southwestcrly. The drawbridge turns 
on a central pier, which leaves an easterly and westerly passage. At 
the time of the accident a coal scow 30 feet wide and 130 feet long was 
ticd up to the westerly bank of the canal immediately beyond the bridge 
abutment. The Trenton with her tow procecded along the westerly 
(left-hand) side of the canal and when about 300 feet above the bridge 
pcrceived the lights of a tug (the Babcock) some 500 feet below the 
jjridge coming up, and apparently making for the westerly passage. 
For some reason the Trenton wished to keep to the left-hand side of the 
canal and to that end blew a two-blast signal to the Babcock. The lat- 
ter promptly answered with a like signal and changed her course SO' as 
to go through the easterly passage, passing starboard to starboard. As 
the Trenton was just entering the draw, she observed the red and white 
lights of the Gee coming around the corner of Peck slip, and her green 
light as she got straightened up in the canal. The Gee was bound up 
above the bridge to take up a tow in conjunction with the Babcock; 
just before she turned in out of Peck slip she blew a bend signal whis- 
tle and as she got into the canal three whistles for the drawbridge. 
When she turned into the canal, the Gee saw the lights of the Trenton 
coming through the bridge. She (the Gee) bore over to the starboard, 
to the west side of the canal, thus keeping to the right and when about 
halfway between Peck slip and the bridge blew one whistle to indicate 
that she wanted the starboard side of the canal and expected tO' pass 
the Trenton, port to port. None of the whistles of the Gee were heard 
on the Trenton; and (after her exchange with the Babcock) the latter 
sounded none, although she continued on the westerly side of the canal, 
clearing the coal scow by atout 10 feet, the Nugent on a short tow-line 
foUowing .5 or G feet behind her. The Gcc, after straightening up in 
the canal, kcpt over to the westward as her signal indicated she intend- 
ed to, crossed the bow of the Trenton, and got into th.e water between 
the latter and the west bank. There was room for her there, because 
by this time the Trenton had got some little way beyond the coal scow. 
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tlie tow of the Niigent (which boat was 96 feet long) hc'mg about balf 
the Nugent's length past the bow of the scow. The Gee did not per- 
ceive the canal boat until she was in the pocket formed by the Trenton 
and Nugent to the east, the bank to the west, and the coal scow to the 
south. It was while she was there maneuvering that the coUision hap- 
pened. 

Varions charges of fault are made which need not ail be discnssed. 
It is charged that the Nugent did not exhibit the régulation li^hts and 
it is conceded that the charge is true. This is a fault and the canal boat 
would be required to bear her own proportion of the loss, were it not 
for the circumstance that we are satisfied that her failure to display 
proper lights did not contribute to the catastrophe. Her lights had she 
carried them would hâve given notice to the Gee of the fact that the 
Trenton had a tow, and it was the Gee's failure to recognize tb.at fact 
which helped to precipitate the catastrophe. But, as will be seen, we 
hâve reached the conclusion that the Trenton, nearer to the Gee than the 
Nugent was, had already given the same notice. If those on the Gee 
failed to observe the Trenton's towing light we cannot assume that they 
would bave been any more attentive to lights on the Nugent. 

The rule (rule 9 of Pilot Rules for the Great Lakes) required the 
Trenton at the time to carry "on top of the pilot bouse a white light 
* * * and an additional white light hung not less than three feet 
vertically above the * * * headlight." There is a sharp conflict 
of testimony on this branch of the case. Tlie captain of the Gee tes- 
tifies that he saw but one white light, and the captain of the Babcock 
corroborâtes him, but four witnesses testify that both lights were burn- 
ing. Manifestly the district judge, who heard the witnesses, was satis- 
fied that the two white lights were shown or he would not hâve held the 
Trenton free from fault. With such a prépondérance of testimony in 
its support we cannot disturb such fînding. The Gee therefore is 
chargeable with knowledge of the fact that the Trenton had a tow, be- 
cause the Trenton's lights gave her notice of that fact, and her naviga- 
tion is to be tested in accordance therewith ; if failure to keep a suf- 
ficient lookout left her without such necessary information such failure 
is itself a fault. The captain of the Gee says that if he had known the 
Trenton had a tow he might bave gone to the easterly draw ; whether 
or not he did that, he could easily bave avoided collision if he had known 
the tow was there. Ail he had to do was to move into the water to the 
port side of the Trenton at such speed as to admit of his holding him- 
self in the pocket until the Nugent had been hauled forward far enough 
to enable the Gee to slip between her and the coal scow. We find no 
fault with the Gee for keeping to the starboard side of the canal, even 
if she knew the Trenton had a tow ; it was her rightful place, and in 
the absence of any signal from the Trenton she had the right to assume 
that after emerging from the draw the Trenton also would haul over to 
her proper place. We find the Gee in fault, not for crossing the Tren- 
ton's bows — there was sufficient clearance left — nor in going into the 
water west of the Trenton ; but in so executing such maneuver as to con- 
tinue on and into the canal boat of whose présence she was ignorant be- 
cause she did not keep a proper lookout. 
145 F.— 3 
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We also find the Trenton in fault for keeping to the westerly or left- 
hand side of the canal after passing the draw without signifying by ap- 
propriate signal her wish or intention to navigate contrary to the rule 
which reqnired her to keep to the right. Some testimony was introdu- 
ced to show that it was the custom for boats coming down the Ship Canal 
bound into Peck slip to take the westerly side of the draw and keep to 
the westerly side of the canal on account of making the turn into the 
slip. But the évidence failed to show more than that a large majority 
did so navigate, while the witness himself admitted that the custom 
was in conflict with the rule to keep to the right and that vessels bound 
up the canal could not tell in advance that vessels coming down were 
going to keep to the left, instead of to the right unless such vessels in- 
dicated their intention by proper signal. The failure of the Trenton to 
give such a signal was a fault and we cannot say that had she sounded 
two whistles as she came out of the westerly passage, the Gee would 
not hâve laid her course for the easterly passage and so avoided the col- 
lision. 

The decree is reversed, with costs of this court to the Nugent against 
the Gee, and to the Gee against the Trenton, and cause remanded to the 
District Court, with instructions to decree in favor of the Nugent and 
against both the Gee and the Trenton for damages, interest, and costs— 
one-half against each. 



NATIONAL SURETY CO. v. CINCINNATI, N. O. & T. P. RT. CO. 

(Circuit Court of ApiJcals, Sixth Circuit. April 28, 1906.) 

No. 1,50G. 

Weit op Ebbob — Eeview — Action Tbied to Coubt. 

Where an action at Inw is tried without a Jury under Rev. St. §§ 649, 
700 [U. S. Oomp. St. 1901, pp. 525, 570], and only a gênerai flnding is 
made, and tlie ultimate facts are not agreed upon by the parties, there 
can be no review of the question whether the .iudginent is supported by the 
facts found, and, unless exceptions are taken to the rulings made diiring 
the triai, there is no question which can be reviewed by the appellate 
court. 

In Error to the Circuit Court of the United States for the Southern 
District of Ohio. 

Guy W. Mallon, for plaintifï in error. 

Harmon, Colston, Goldsmith & Hoadly, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit 
Judges. 

RICHARDS, Circuit Judge. This was a suit upon a bond given by 
the sitrety company, plaintifï in error, to secure the performance of a 
contract made by "F. M. Pease, Incorporated," with the raihvay Com- 
pany, défendant in error, by which the latter agreed to sell, and Pease to 
buy, 20 old locomotives; 16 at $3,500, and 4 at $3,000 each. Pease 
took and paid for ail of thèse locomotives except six, which the rail- 
way Company, after notice to him and the surety company, sold at 
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public auction, charging them with the différence. The contract 
price being $20,500 and the proceeds of thé sale $11,150, there was a 
deficiency of $9,350, for which, adding $35, the expense of the 
sale, making $9,375, with interest, the suit was brought and judg- 
ment rendered. By a stipulation in writing filed with the clerk, a 
jury was waived and the case submitted to the court under sections 
G49 and 700, Rev. St. [U. S. Comp. St. 1901, pp. 525, 570]. The 
défense was that, the railway company, without the knowledge or con- 
sent of the surety company, altered the contract in certain material 
respects. Ail the testimony appears in the bill of exceptions con- 
tained in the record, but no exceptions to the rulings of the court 
in the progress of the trial are presented, and no spécial findings were 
requested or made. The court, at the conclusion of the évidence and 
arguments, delivered an opinion in which it gave its gênerai finding in 
favor of the plaintiff, with the reasons for such conclusion. To this 
the counsel for défendant excepted, and, upon the strength of such 
exception, we are asked to review the findings of fact and law which 
are claimed to be involved in the gênerai conclusion reached. 

In our opinion, the record raises no questions which are open to 
revision by us. The opinion of the court, in the absence of aid out- 
side the record, cannot be treated as a sufficient finding of the facts 
within the statute to warrant us in reviewing the judgment based up- 
on it. Insurance Co. v. Tweed, 7 Wall. 44-, 51, 19 L. Ed. C5. Sec- 
tion 649, under which this case was tried without the intervention of 
a jury, provides that "the finding of the court upon the facts, which 
may be either gênerai or spécial, shall hâve the same effect as the ver- 
dict of a jury." Hère the finding was gênerai, and, like the verdict 
of a jury, must be taken as settling ail questions of fact ; there being 
no power in this court to review the weight of the évidence. More- 
over, section 700 provides that when an issue of fact is tried by the 
court without the intervention of a jury, under section 649, the rul- 
ings of the court in the progress of the trial, if excepted to at the time, 
may be reviewed, "and when the finding is spécial the review may ex- 
tend to the détermination of the sufficiency of the facts found to sup- 
port the judgment." In other words, if there be no spécial finding, 
as in the case before us, and the ultimate facts are not agreed upon by 
the parties (Wilson v. Merchants' Loan & Trust Co., 98 Fed. G88, 
39 C. C. A. 231, 233), there can be no review of the question whether 
the judgment is supported bv the facts found. Martinton v. Fair- 
banks, 112 U. S. 670, 5 Sup.'Ct. 321, 28 L. Ed. 862; British Oueen 
Mining Co. v. Baker Mining Co., 139 U. S. 222, 11 Sup. Ct. 523, 35 
E. Ed. 147; Lehnen v. Dickson, 148 U. S. 71, 13 Sup. Ct. 481, 37 
E. Ed. 373; St. Eouis v. Western Union Tel. Co., 166 U. S. 388, 
390, 17 Sup. Ct. 608, 41 L. Ed. 1044, and cases cited therein ; Kv. 
Life Insurance Co. v. Hamilton, 63 Fed. 93, 11 C. C. A. 42; Huni- 
phreys v. Third Nat. Bk., 75 Fed. 852, 21 C. C. A. 538; Fales v. N. 
y. Life Ins. Co., 98 Fed. 234, 39 C. C. A. 38. 

Judgment afïirmed. 
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UNITED STATES v. HELWRATH. 
(Circuit Court of Apiieals, Second Circuit. February 1, 1906.) 

No. 84. 

1. CuSTOirS Bl-TIES— PkOTEST— St'ITICIENCY— O_\riSSr0N OF PAKAfiRAPII NUMBER. 

A protost iu ^YI!i(■ll nu iiiiportor cUuiucd a "rel'uiid of duty on * * * 
skiiis" lield n sufîicieut rel'ei-i'ucc to tli(> provision in tlic free list of tlie 
tarifï act for "sldiis of ail l^iuds," and to >ntisfactorily meet tlie recinire- 
meut in section 14. Custonis Aduiinistrati\-e Act June 10, 1890, e. 407, 20 
Stat. 137 [U. S. Couip. St. 11)01, p. l!);'.:i|, tbat protests jmust set fortli 
"distinctiy aud specilleally" tl)(; ii;roundK of ol)jection. 

\VA. Note. — For cases in poiut, see vol. 10, Cent. Dig. Customs Duties, 
§ 2:i7.] 

2. Samk— EvtnENCE— St:fficienct. 

As to an importation of niixed hides and skins, scparation of the 
pièces vveigliing less thau ]2 jiouiids, wliîcli were free of dut.y, was made 
by weigliers expoileaced in liandiing skins, wlio actiially weighed only the 
pièces as to \\-liicIi tliey were in doul)t. Held, tliat proof of the resnlts by 
this metliod was stillieieut to sliow the auiount entitled to free entry. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

For décision below, see l->ô Ped. 912, which reversed three décisions of the 
Board of United States General Appniisors. which had affirnied the assess- 
ment of duty by the collector of cnstonis at the port of New York on importa- 
tions by W. Helmratl). One of the (piestions involved was whether the im- 
porter's protests answered the reipiiremonts of section 14, Customs ^Vdininistra- 
ive Act .lune 10, 1S90, e. 407, 20 Stat, 137 [U. S. Comp. St. 1901, p. 1933], 
wheroin it is providcd that tlie groTinds of protest shall be set forth "distinctiy 
and speciflcaliy." The form of thèse jirotests is slsown by the following ex- 
tract from one: "I lierwith protest against tlie liquidation of uiy entry of 
hides and skins, * * * eiu'h of which weighs under 12 pounds ; and 
looking to you for the refund of duty ou thèse 99 skins, I remaiu." Another 
question involved was tlie sufficieucy of the évidence Introduced in the Im- 
porter's behalf. The IJoard, -ivliile ex]irossing it doubt as to the sufliciency of 
the protests, overruled tliem on the ground that the évidence did not satis- 
factorily support the contention iiiade. The circuit court held the jirotests and 
the évidence to be sndicieiit, and sustained the Importer's contention, where- 
upon the United States prosecuted this aiipeal. 

D. Frank Lloyd, Asst. U. S. Atty. 

Hatch, K^eener & Ckite (J. Stuart Tompkins, of counsel), for the 
importer. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURTAM. The questions in controversy are fully discussed, 
and are, we think, correctly décidée! by the Circuit Court. The protest 
was sufficient, within the décision of U. S. v. Salambier, 170 U. S. 621, 
]8 Sup. Ct. 771, 42 L. Ed. 1167, and Shaw v. U. S., 122 Fed. 443, 58 
C. C. A. 485. There can be no question that the collector was suf- 
ficiently informed by the protest that the importer claimed free entry 
for his merchandise as "skins." On turnintj to the free Hst, thç col- 
lector there found "skins of ail kinds" speciflcaliy mentioned. He 
could not hâve bccn misled or confused as to the importer's position. 
"Hides" are separatcd from "skins" by weipfht. If more than 12 
pounds in weight, they are known as "hides" ; if less, they are known as 
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"skiiis." The importations in question were handled by weighers who 
from long expérience were able to tell as to the status of most of the 
skins by handling and examination. In case of doubt as to their being 
under 12 pounds in weight, the skins were actually weighed, and we are 
convinced by the proof that no substantial error was made. 

Regarding the protest Exhibit L, Judge Lacombe is of the opinion, 
assuming that it is correctly stated in the record, that it is too indefinite 
0nd uncertain to answer the rcc|uirements of the law. In other re- 
spects he concurs in the foregoing views. 

Décision affirmed. 



ILLINOIS CENT. R. CO. v. COTTGIILIN. 

(Circuit Ccnu't of Appeals, Sixtli Circuit. June 20, lOOG.) 

No. 1,528. 

1. Trial—Insteuctions— Refusal of Requests. 

Tlie refusal of a requested instruction, although it correctly states tlie 
law applicable to tbe facts, is not error wliere it is, in substance and effect, 
covered by tlie cliarge given. 

2. Same. 

Upon an issue as to tlie négligence of a défendant railroad company in 
failiug to properly inspect a car, a defect in wbich caused plaintifï's in- 
jury, it was not error for tlie court to niodify a requested instruction, so 
so as to confine the considération of the jury to the inspection of the 
particular car in question. 

3. Writ or Bkror — Review — Rulino on Motion for New Trial. 

The déniai of a motion for a new trial is within the discrétion of the 
trial court, and in gênerai will not be reviewed on appeal in the fédéral 
courts. 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee. 

C. G. Bond, for plaintif? in error. 
J. E. Pope, for défendant in error. 

Before LURTON and RICHARDS, Circuit Judges, and EVANS, 
District Judge. 

Evans, District Judge. The court had this case before it on a 
former occasion, and the opinion then rendered, and which is reported 
in 132 Fed. 801, 65 C. C. À. 101, not only explained the nature of the 
case, but was quite spécifie in indicating the lines upon which the new 
trial then awarded should proceed. In disposing of the case now, we 
are to ascertain whether those directions were followed. Upon the 
second trial the testimony seems, in ail essential respects, to hâve been 
the same as upon the first, and its considération again led the jury to 
a verdict for the plaintiff. 

Numerous errors bave been assigned, only a few of which need be 
noticed. 

It is earnestly insisted that there was not sufficient évidence to war- 
rant a verdict for the plaintiff for any amount, and, consequently, that 
the court should bave instructed the jury to find for the défendant. In 
its former opinion this court did not take that view, and, as there was 
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testimony upon botli sides of the material issues of fact, we think the 
court properly left to the jury the détermination of those issues. 

2. The plaintift in error moved the court to charge the jury as fol- 
lows : 

"(a) The fact that the handhold came loose or that the nut was found ofC 
after the accident Is not proot and does not raise any presumption on the 
part of the railroad eompany that it was négligent either as to the construc- 
tion of the car or its inspection. 

"(b) If you flnd that the car went south after the accident, and one end 
of the handhold was found to be oEf at Ohester, this would not be évidence 
and would not raise the presumption that the railroad eompany was négligent, 
or that there was any defeet at the tlme of the accident, and you cannot from 
this fact infer that the railroad eompany was négligent in inspecting the car 
at McCombs." 

The court refused to so charge, and this is assigned as error. 

It may be conceded that each of thèse propositions was a proper and 
accurate statement of the law applicable to the phases of the case to 
which they referred, but it does not foUow that the plaintiff in error 
was prejudiced by the refusai to give either proposition or both of them 
to the jury, inasmuch as an examination of the very careful and elabo- 
rate charge of the court discloses the fact that in every essential respect 
each of thèse propositions was covered by what the court charged, and 
their répétition was unnecessary. If given in stibstance and effect, as 
we think they were, the plaintiff in error was not entitled to hâve the 
court below use the exact language proposed. 

3. The plaintiff in error also moved the court to charge the jury upon 
the subject of the car inspection by the employer in this case, but the 
proposition as submitted referred to the company's practice as to car 
inspection generally. The court declined to charge as thus requested 
by the plaintiff in error, but modified the request in such way as to con- 
fine considération of the question to the inspection of the car upon 
which was the handhold the defeet in which caused the injury to the 
défendant in error. We think the modification was proper, and that 
the instruction requested by the plaintiff in error was too broad. The 
modification brought it within the issues made by the pleadings, which 
related to one car alone, and not to the cars generally used by the 
plaintiff in error. Indeed, the charge of the court at the trial seems 
fully and carefully to hâve conformed to the views of this court ex- 
pressed in its former opinion, and, without separately noticing other 
assignments relating to the charge and to refusais to charge, we are 
content to say that in our opinion the law of the case upon the issues 
made by the pleadings and upon the évidence heard thereon was ac- 
curately and adequately expressed by the court in the charge. This 
being so, the jury could intelligently apply the évidence, and perform 
their functions as triers of the facts. Certainly there was no error 
sufficient to warrant a reversai of the judgment. 

4. It remains, howéver, to consider that assignment of error which 
insists that the judgment should hâve been set aside and a new trial 
granted upon the alleged ground that one of the jury at some time 
visited a freight yard and saw other cars, and subsequently made state- 
ments to his fellow jurors as to the railroad company's manner of at- 
taching the handholds to its cars. It is insisted that this made it pos- 
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sible for the Jury to détermine the case upon évidence not 3elivered in 
covirt under oath and with opportunity to cross-examine. The issues 
as to this alleged occurrence and its effect upon the jury were tried 
upon évidence which is preserved in the record. Such conduct by a 
jurer as is alleged hère might of course work injustice and hardship 
in a given case. Judge Hammond, wlio had presided at the trial, died 
while the motion for a new trial was under submission, but Judge Mc- 
Call had ail the évidence on the subject before him, and after full 
considération of it overruled the motion. The granting or refusing 
a new trial is within the sound discrétion of the trial court, and, speak- 
ing generally, the exercise of that discrétion is not regarded as a 
proper subject of review by this court. Certainly, we can by no means 
say that the trial judge abused his discrétion in this instance, and there 
appears to be no reason for departing from the rule of the appellate 
fédéral tribunals in such cases. 
The judgment of the Circuit Court must be affirmed. 



YOUNG V. MERCANTILE TRUST CO. 

(Circuit Court of Appeals, Second Circuit. Moy 2, 190G.) 

No. 24G. 

TBUSTS— JURTSDICTION OF EQTJITT TO EnFORCE— SUFFICXENCT OF ALLEGATIONS. 

A bill for an aceounting, wliifli allèges that compiainant delirered securi- 
ties to défendant as trustée and depositary, to Iiold and tliereafter deliver 
and distribnte the same as directed by compiainant, but whicl) does not set 
eut such terms and conditions of the deposit as to render it inconsistent 
with a mère bailnaent, does not show such an express or implied trust re- 
lation betweeu the parties as to confer jurisdiction upon a fédéral court 
of equity. 

TEd. Note. — For cases In point, see vol. 47, Cent. Dig. Trusts, §5 425, 
589.] 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

For opinion below on demurrer to bill, see 140 Fed. 61. 

The foUowing is the opinion below of Holt, District Judge, on de- 
murrer to the amended bill : 

In my opinion, the ground of action alleged în the amended bill does not 
differ in any essential respect from that alleged in the original bill. The 
amended bill allèges that the défendant bas dolivercd to the vendors of the 
property sold the portion of the securities to \^-bich they were entitled. The 
remaining securities, tberefore, are the property of the compiainant, and in 
jny opinion are held by the défendant as a niere depositary or bailee, and the 
compiainant bas a complète remedy by an action at law to enforce hls rights 
to his property. I coucur in the opinion of Judge Hazel that, under the 
authorities, and particularly under the statute providing that in the fédéral 
courts equity has no jurisdiction when tliere is au adéquate remedy at law, 
this bill cannot be maintained. The demurrer is sustained, and,_ as the com- 
piainant has already once amended the complaint in order to meèt the précise 
objection, I think that final judgment sbould be ordered in the defendant's 
f avor ou the demurrer. 

Dittenhoefer, Gerber & James (A. J. Dittenhoefer and David Gerber, 
of counsel), for compiainant. 
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Alexander & Colby (William F. Goldbeck, of counsel), for défend- 
ant. 

Before LACOMBE and COXE, Circuit Judges, and THOMAS, 
District Judge. 

PER CURIAM. Decree of Circuit Court amrnicd, upon the two 
opinions in Circuit Court. 



ÎIOFFAÏT V. BLAKE. 

((Circuit Court of Appeals, EiglUli Circuit. April 6, lOOG.) 

No. 2,180. 

1. ArpKAi. — FiNDiNGS Of Master Concl'Rred in by Cotiut. 

ïlie findings of a master, coueurred in by the court, are to be t.Tken as 
presumptively correct, and will be permitted to stand unless some obvious 
error bas intervened In tbe application of the law, or some serions or 
Important mistake bas been made in the considération of the évidence. 

[iild. Note. — For cases in point, see vol. 3, Cent. Dig. Appeal and Error, 
§§ 4015-4018.] 

2. BiLLS AND Notes — Extension of Ovebdue Note — Inteeest. 

Vï'here an overdne note Is by agreement of the parties indorsed "Ex- 
tended on or before Oct. Ist, 1902, at 6% interest from Mch. 27, '02," the 
date of the indorsement, tlie légal effect thereof is to make 6 per cent, the 
rate of interest from tbat time until the time of payment, and not merely 
nntil October 1, 1002. 
(Syllabus by the Court.) 

Appeal from the District Court of the United States for the Western 
District of Missouri. 

Paul D. Kitt, for appellant. 
Tom H. Reynolds, for appellee. 

Before VAN DEVANTER and HOOK, Circuit Judges, and 
LOCHREN, District Judge. 

VAN DEVANTER, Circuit Judge. This is a controversy over the 
amount due under a mortgage upon property belonging to the estate 
of a bankrupt. Its proper détermination dépends upon two questions : 
d) Was the note of a third per.son which was turned over to the 
mortgage creditor by the mortgagor accepted by the former as a 
payment and extinguishment pro tanto of the mortgage debt? (2) 
Was the réduction which was made in the rate of interest on the mort- 
gage debt restricted to the period ending October 1, 1902? The re- 
port of the master and the decree of the District Court resolved both 
questions adversely to the mortgage creditor. 

The master recognized the rule of law that the acceptance by a 
creditor of fhe note of his debtor or of a third person does not con- 
stitute payment unless it is so specially agreed at the time, but found 
from the évidence that it was so specially agreed in this instance, and 
his report was approved by the District Court. In this respect the 
case falls within the settled rule that the findings of a master, con- 
curred in by the court, are to be taken as presumptively correct, and 
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will be permitted to stand unless some obvious error bas inlervened 
in the application of the law, or some serions or important mistake 
has been made in the considération of the évidence. Furrer v. Ferris, 
145 U. S. 132, 12 Sup. Ct. 831, 36 L. Ed. 649 ; Fisher v. Shropshire, 
147 U. S. 133, 146, 13 Sup. Ct. 201, 37 L. Ed. 109 ; Warren v. Burt, 7 
C.'C. A. 105, 110, 58 Fed. 101; Cheney v. Bilby, 20 C. C. A. 291, 299, 
74 Fed. 52. The record has been carefully examined, and we deem it 
sufficient to say that there does not appear to bave been any error in 
die appHcation of the law or any serions or important mistake in the 
considération of the évidence. 

The facts relating to the question of interest are thèse; The note 
called for interest at 8 per cent, per annum after maturity. On March 
37, 1902, which was after maturity, the interest to that time was paid, 
and also $6,000 on the principal, and the parties entered into the ar- 
rangement evidenced by the following indorsement on the note : "Ex- 
tended on or before October Ist, 1903 at 6% interest from Mch. 
27, '03." The appellant's position is that the reduced rate of interest 
Avas operative only between March 37, 1903, and October 1, 1903, and 
that after the latter date the interest was to be computed at the original 
rate. We think otherwise, and concur in the District Judge's state- 
ment of the légal efïect of the indorsement, viz. : 

"In effect, It took the place of a renewal note, due October 1, 1902, at 
6 per cent interest The extension was not at 6 per cent, interest until Oc- 
tober 1, 1902, but it was 6 per cent, interest from March 27, 1902, and Im- 
pliedly until paid, the presumption being, as In ail sueh promissory contracts, 
that the debt would be paid at maturity, and if not paid the interest specifled 
as a part of the extension agreement would continue until payment waa 
made." 

The case of North v. Walker's Adm'r, 66 Mo. 453, relied upon by 
appellant, is distinguishable from this in that by the terms of the 
extension agreement there under considération the reduced rate of 
interest was to be operative only during the period of the extension. 

The decree is afHrmed. 



WESTERN ELECTRIC CO. v. ROCHESTER TELEPHONE CO. et al. 

(Circuit Court of Appeals, Second Circuit January 17, 1900.) 

No. 39. 

Patents — Invention — Téléphone Switohboards. 

The Scribner & McBerty patent. No. 559,411, for a signaling appa- 
ratus for téléphone switchtioards, is void for lack of patentable inven- 
tion in view of the prior art. 

Appeal from the Circuit Court of the United States for the Western 
District of New York. 

This cause eomes hère upon appeal from a deoree of the Circuit Court,, 
Western District of New York, dismissing a bill of complaint in a t>*.ït In 
equity for alleged infringement of United States patent 559,411, granted 
May 5, 1896, to complainant as assignée of Charles E. Scribner and Frank 
R. McBerty for improvements in apparatus for téléphone switchboard. The 
opinion of the Circuit Court Is reported la 132 Fed. 814. 

Edward Rector, for appellant. 
C. A. Brown, for appeîlees. 



42 145 FKDEEAL REPORTEE. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

PER CURIAM. We find it imnecessary to add anything to tlie 
very full and carefui discussion of tlie issues and testimony which is 
contained in the opinion of Judge Hazel, who heard tlie cause at cir- 
cuit. Wliile we do not find in any single prior patent a distinct antici- 
pation, we fully concur in his conclusion that the device of the patent 
"was a mère improvement without involving the exercise of inventive 
faculty." There is a wide différence and an extended controversy be- 
tween the experts for the respective sides as to opinions, theorieS; and 
déductions, but as to the facts which establish the prior art there is 
really no conflict, nor, indeed, any ground for conflict, since they are 
set forth in written documents, the earlier patents which bave been 
put in évidence. Moreover, thèse patents, or at least the four or five 
most important of them, are both in spécifications and drawings very 
clearly expressed. When once familiarity with the nomenclature and 
the elementary features of the art (about which there is no dispute) 
is acquired, the character and functions of the respective structures 
are found to be clearly displayed therein. Indeed, they are far more 
illuminative than are sôme of the so-called "simplified diagrammatic 
drawings" which bave been put in évidence. If the expert who is 
called to testify in such causes wpuld only appreciate that he is not 
addressing electrical engineers, but laymen, and if, when undertaking 
to describe what some particular patent showed to a man skilled in the 
art, he would take the spécifications and drawings of the patent as his 
text, instead of some conventional paraphrase of his own devising with 
its lettering entirely changed, lie would materially lighten the labor of 
the court. 

At the close of a very long record one of the patentées finally stated 
the improvement of the patent to be the devising of a "system of super- 
visory signais in which the interruption of the talking current in the 
line circuit is caused to apply the current or power for displaying the 
positive supervisory signal, which Current or power is later withdrawn 
when the plug is withdrawn from the jack, permitting the signal to 
disappear," This "system" is brought about by a rearrangement of old 
parts, and in the literature of tlie art thèse parts had already been 
brought together in such a variety of ways, and there had been so 
niany substitutions of one device for another, so many methods shown 
of controlling one current by another and of displaying and obscuring 
signais, such a transposition of parts and shifting of currents that it 
seenis to us entirely clear that the rearrangenient of the patentées, clever 
though it may bave been and in its détails perhaps novel, was never- 
theless one of those niinor improvements which was easily within the 
ordinary skill of the téléphone engineer. The case seems to corne with- 
in the views expressed in Atlantic Works v. Brady, 107 U. S. 199, 300, 
2 Sup. Ct. 225, 27 L- Ed. 438, and peculiarly within those expressed 
in Thomson Houston Elec. Co. v. Western Élec. Co. (C. C.) 65 Fed. 
619. 

The decree is affiniied, with costs. 
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ANDREWS et al. v. COXNOLLY et al. 

(Circuit Court, D. Colorado. Noveuiber 7, 1905.) 

No. 4,623. 

1. COXTH.A.CTS — DUEE.SS — FaMILY SeTTLEMENT. 

A writtfii contract made bntween brotliers to settle long standing dis- 
putes in regard to tlieir respective riglits and interests in mining propert,v 
will not be set aside on tlie grouud ot duress, because eue party who was 
in possession signed it reUictantly, wliile it was insistcd 0!i iiy the others, 
wlieu the otlier parties tbereafter niade large advances in reliance on it 
wbich lie received without objection and used in the development of the 
property during several years. 

2. Equity — Graxting Reuef to Défendant — Necessity of Cross-Bill. 

A court of equity, in granting relief to a complainant, may mal^e 
it conditional ou the doing of equity to défendant by paying a sum to 
which he is justly entitled, although he has flled no cross-bill therefor. 

In Equity. 

Harvey Riddell, for complainants. 
Hugh Butler, for respondents. 

RINER, District Judge. It is impossible to gather from the évi- 
dence in this case just what the contract or arrangement, under which 
the mines in controversy were developed, was between the parties in 
interest, prior to the date of the written contract of August 13, 1900. 
The évidence shows, without conflict, that at the inception of the mining 
venture, out of which this controversy arises, the défendant Patrick 
Connolly had the possessory right to four mining claims at Leadville, 
referred to in the évidence as the "Dolly B. Group" ; that by some ar- 
rangement, made with his brother, Nichols K., and a little later with 
Nichols K. and Michael Connolly, a large amount of money was fur- 
nished by the two last-named brothers to develop the property. It 
is further shown that between June, 1894, and August 13, 1900, the 
three brothers had acquired interests in other mining properties in 
Leadville and had purchased a number of shares of the stock of the 
Big Six Mining Company. The total amount of money furnished 
by Nichols K. and Michael Connolly, as the record shows, was $114,- 
513.43, over and above any proceeds received by them from the opér- 
ation of the mine. This money, together with certain of the pro- 
ceeds of the mine, was used for the development of the mine and for 
acquiring other properties and the stock of the Big Six Mining Com- 
pany. 

The record shows that there were numerous disputes and disagree- 
raents between the brothers in regard to the development and expense 
of operating the mine ; that thèse différences were of such a character 
that they seriously interfered with the working and development of 
the property. Prior to August 13, 1900, there was no written contract 
showing the interests of the respective parties, but the development 
of the property had proceeded under some verbal agreement or under- 
standing, and, as already suggested, it is impossible for the court to 
détermine just what that arrangement was, as the testimony of Michael 
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ConnoIIy and Patrick Connolly, they being the only tvvo parties to tlie 
contract now living, is squarely in conflict. But I do not consider it 
necessary, in the view I hâve taken of this case, for the court to dé- 
termine just what that verbal arrangement or agreement was. The 
record shows that différences and disagreements, in relation to the 
properties and their development, existed, and that thèse différences 
between the brothers amounted, at times, almost to bitterness. It 
further shows that on the 13th of August, 1900, Michael Connolly 
and Patrick Connolly met in the city of Leadville, and there entered 
into a written agreement defining the interest each party had or was 
to hâve in ail of the property, including the Big Six mining stock. 
The contract was executed by Michael Connolly, for himself and on 
behalf of his brother, Nichols K., from whom hc held a power of at- 
torney, parties of the first part, and Patrick K. Connolly, for himself, 
party of the second part. There was insertcd in this contract a pro- 
vision in relation to a claim made by Michael Connolly for a balance 
alleged to be due from the défendant to the two brothers, parties of 
the first part to the contract, arising out of some oil deal in Pennsyl- 
vania in 1875. This provision of the contract, hovi^ever, requires no 
considération, as it is not supported by proof and connsel for the com- 
plainants, in his brief, says : "As that item of $15,000 is out of the 
case, nothing further need be said of it." This, I take it, to be a con- 
fession that the provision of the contract, in relation to this $15,000, 
could not and ought not to be sustained by the court. We bave then 
to deal with the contract, only in so far as it relates to the rights of 
the parties, in the mining properties at Leadville and the stock of the 
Big Six Mining Company. As alrea:dy indicated, I do not consider 
it necessary to review the history of the varions disputes, disagree- 
ments, and annoyances arising between the brothers in relation to 
the opération of their varions mining properties at Leadville; nor do 
I deem it at ail necessary to attempt to fix the blâme upon any one 
of tlie parties in interest. It is ail sufiicient, for the purposes of this 
case, that such disputes and disagreements did, in fact, exist, and that 
the parties attempted to settle them by the written contract of August 
13, 1900, wherein the rights of the parties were defined. 

The défendant admits the exécution of the contract by him, but seeks 
to avoid it on the ground, as he allèges in his answer and testified, 
that he was induced to sign it by the threat that the property would be 
shut down, and that neither Michael, nor his brother, Nichols, would 
furnish further money to push the enterprise, and that in conséquence 
of his inability to carry on the enterprise himself, and through fear 
that his brothers would render the property unavailing to him if 
he declined to sign the contract, he finally executed it in duplicate, 
keeping one draft for himself, and his brother, Michael, taking the 
other. His copy he placed upon record. This, he says, he did upon the 
advice of their bookkeeper, Martin Patrick Connolly. This statement 
is, however, denied by Martin Patrick Connolly. But even if it be 
admitted that the allégations of the answer and the évidence of de- 
fendant are true, yet I do not think the admission sufficient to show 
that the contract was executed under duress. It is not necessary to 
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enter into an extended discussion to show that a contract procured 
by means of duress is inoperative and void, both at law and in equity, 
and that actual violence, even at common law, is not necessary to es- 
tablish duress, because consent is the very essence of the contract, and, 
if there be compulsion, there is no actual consent, and moral compul- 
sion, such as that produced by threats to take life, or to inflict great 
bodily harm, as well as that produced by imprisonment, is everywhere, 
I think, regarded as sufficient in law to destroy free agency, without 
which there can be no contract, because in that state of the case there 
is no consent. In its more extended sensé, duress may be said to be 
that degree of constraint or danger, either actually inflicted or threat- 
ened and impending, which is sufficient in severity or in appréhen- 
sion to overcome the mind and will of a person of ordinary firmness. 
Decided cases may be found which deny this rule and hold that con- 
tracts procured by menace of a battery to the person, or of trespass 
on lands, or of loss of goods, cannot be avoided on that account. The 
reason assigned for thus restricting the gênerai rule is that such threats 
are held not to be of a nature to overcome the will of a firm and pru- 
dent man, because it is said, if such an injury is inflicted, adeciuate 
remedy may be had at law. But the modem décisions in this country, 
I think, hold that contracts procured by threats of battery to the person, 
or of destruction of property, may be avoided on the ground of duress, 
because in such a case there is nothing but the form of a contract 
without the substance. Granting this then to be true, still the con- 
cession cannot, I think, benefit the défendant in this case, as the proofs 
contained in the record are not sufficient to bring the case within 
the rule. The proofs contained in the record do not show that Michael 
Connolly did any unlawful act to deprive the défendant of his prop- 
erty, or to compel him to do what he acknowledges he did do, yield 
to the pressure of the circumstances surrounding him and sign the 
agreement of settlement. I think the signing of the contract, under 
the circumstances disclosed by the record in this case, must be re- 
garded, both at law and in equity, as a voluntary act, as it was unat- 
tended by any act of violence or threat of any kind calculated in any 
degree to intimidate the défendant, or to force the resuit, or to com- 
pel that consent Vvd^ich is the essence of every valid contract. Suppose 
he consented reluctantly, as he doubtiess did, still the fact remains 
that he did consent when he might hâve refused, and, having consented 
and signed the contract, I think he is bound by its terms. This is es- 
pecially true, when we come to consider the character of the transac- 
tion and the relation of the parties to the contract. It was entered 
into for the purpose of defining the rights of the parties and putting 
an end to the disputes and disagreements which had theretofore ex- 
isted between the brothers. In other words, it was a contract in the 
nature of a family settlement or compromise, and, as to such contracts, 
Mr. Pomery says : 

"Compromises, where doubts with respect to individual riglits, espeoially 
among niembers of the same family, liave arisen, and wliere ail tlie parties 
instead of asuertaining and euforcing their mutual rights and obligations, 
which are yet imdetenuined and uucertain, intentionally put an end to ail 
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controversy by a voluntary trnnsaption in the way of a compromise, arp hisii- 
ly favored by courts of equity. They will net be dlsturbed for any ordinary 
mlstake, eitbier of law or of fact, in the absence of conduct otUerwise unequi- 
table, since their very object is to settle ail sueh possible errors wltbout a 
judicial controversy." 

There is another reason why the court feels obliged to sustain this 
contract. The évidence shows that after the contract was executed 
the parties of the first part, until Nichols K.'s death, and after his 
death Michael and Mrs. Andrews, continued to make advances of 
money for the purpose of developing thèse properties, and that thèse 
advances amounted to many thousands of dollars. The défendant 
knew that thèse advances were being made by thèse parties in reliance 
upon the terms of the contract, yet he did not protest against their 
being made, but received and applied the money, and this situation 
continued for several years after the contract was executed. While 
it is true the law gives one, who is induced by fraud to make a con- 
tract, the option of rescinding it, yet it imposes upon him the duty 
to exercise that option with ail convenient speed, after his discovery 
of the fraud. He will not be permitted to lie in wait until time and 
change make his interest plain and then make his choice. Silence, de- 
lay, acquiescence, or the rétention of the fruits of the agreement for 
any considérable length of time after the discovery of the fraud, con- 
stitute a complète and irrévocable ratification of the transaction. Ru- 
gan v. Saben, 53 Fed. 415, 3 C. C. A. 578 ; Wheeler v. McNeil, 101 
Fed. 685, 41 C. C. A. 604. In other words, I do not think the défend- 
ant should be permitted to retain the benefits and renounce the bur- 
dens of his agreement. The conclusion reached, is that the complain- 
ants are entitled to an équitable lien upon the property described in 
the contract, to secure their claims against it. 

There is another feature of this case, however, which must not be 
lost sight of. The contract provides that the parties of the first part 
shall, upon the signing of the agreement, take charge of and control 
the properties mentioned in the contract until they shall bave realized 
the amount which they contributed and furnished for the develop- 
ment of the properties and to obtain title thereto ; that, when this 
amount has been realized, each of the parties shall hâve a one-third 
interest in ail of the properties, including the Big Six mining stock. 
Pursuant to this provision of the contract, Michael Connolly and his 
brother assumed control of the mine and placed in charge a man by 
the name of O'Brien. The record shows that O'Brien only remained 
in charge a few days, and then, at the suggestion of one of the brothers, 
the défendant again assumed charge of the mine and has been in 
charge of it ever since. Under the terms of the contract, his custody 
of the property was the custody of the plaintiffs, and, as the amount 
of his compensation was not agreed upon, I think he is entitled to re- 
ceive, and to hâve deducted from the claim made against the property 
by the complainants, such compensation for his services as the serv- 
ices were reasonably worth. It is true that no affirmative relief is 
sought by the défendant, but, I take it, the rule is well settled that a 
court of equity may always condition its grant of relief to those who 
seek its aid by the requirement that they shall do equity to their oppo- 
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nents, and I think equity requires that the défendant be allowed a rea- 
sonable compensation for his services from and after the date of the 
contract. If counsel and the parties can agrée upon this amount, the 
court will adopt it; if not, the case will be sent to the master for the 
purpose of taking- proof upon that question. 

While the court is of the opinion that the complainants are en- 
titled to hâve an équitable lien, for their advances, fastened upon this 
property by the decree, yet it is unwilling to direct a sale of the prop- 
erty under existing conditions, as it is quite évident that, if the property 
is properly worked, it will more than pay the indebtedness against it. 
If the plaintiffs désire to proceed with the opération of the mine, ren- 
dering their accounts to this court, until their lien is adjusted and 
paid ofï, the decree may so provide; otherwise, the court will hear 
further from counsel as to the advisability of appointing a receiver 
to take charge of the property. 



ANDRUS V. BERKSHIRB POWER CO. 

(Circuit Court, D. Connecticut. April 20, 1906.) 

No. 1,207. 

Water Coubses— Abatement op Dam— Estoppei.. 

The owner of a farni on a river injured by overflow caused by défend- 
ant'» dam below, built to furnish power for electric liglat plants, hcld 
estopped to niaintain a suit to enjoin the maintenance of the dam, which 
would resuit in at onee stopping the opération of such plants, by his 
acquiescence in the building of the dam and his prior statement to dé- 
fendants représentative who called on him that he would "vvait and see" 
before determining what he would do in case injury should resuit to his 
farm. 

Bill for Injunctive Relief. Heard on the merits in open court 
under stipulation. 

C. Walter Artz, for plaintiff. 

Gross, Hyde & Shipman, and Henry Stoddard, for défendant. 

PLATT, District Judge. The necessity for immédiate action pre- 
vents anything more than the briefest mémorandum. 

Jurisdiction is conceded. The plaintifï résides in Sheffield, Mass., 
and owns a farm on the bank of the Housatonic river. Said farm is 
adapted to and used for dairy purposes. The défendant lias erected 
a dam across said river in the town of Canaan, Conn., which sets the 
water of the river back upon said farm, and thereby seriously damages 
the same. Said damage is such as to practically deprive the plaintifï of 
the right to use the farm for dairy purposes. 

The défendant is a trespasser upon plaintifï's land and will continue 
to be a trespasser so long as said dam shall be continued in opération. 
The plaintifï demands mandatory injunctive relief which shall be 
drastic enough to bring about a discontinuance of the trespass. Such 
relief would, at the same time, compel the défendant to absolutely 
stop the use of its dam for any purpose. In the fall of 1904, Mr. 
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Roraback, acting as a promoter, called upon the plaintiff, and talkc;! 
with him about the scheme. He told the plaintiff that the building,'' 
of the dam was not expected to make any appréciable rise in the river 
as far up as his farm, but as a precautionary measure, he wanted to 
tell him about it, and ask him what he would do if damage should 
follow the building of the dam. His ansvver practically was, "Well, 
we don't know, vve can't tell, let us wait and see." No protest was 
entered against the work. No intimation that if damage did corne 
there would be an attempt to maintain his strict légal rights to the 
extent of insisting that the dam should come down, if he were seri- 
ously injured. Build the dam, and expérience will teach us. This 
was an invitation to Roraback to organize the défendant as a respon- 
sible entity and to lead it to invest its money, long before anything 
had been done except trifling preliminary engineer work. 

Défendant is a public service corporation and is engaged in fur- 
nishing electric light and power to the towns of Norfolk, Canaan and 
Sharon, and to many inhabitants in said towns, and the demand is 
constantly increasing. If the relief asked for were granted, it would 
force the défendant to abandon the enterprise, and relegate the people 
of those towns to kérosène and candies. In such a situation it is not 
to be presumed that the plaintiff would be a hard taskmaster, but the 
temptation to use improperly the power bestowed upon him would jar 
many a conscience. During the building of the dam neither plaintiff 
nor défendant knew that its érection would cause such serions damage 
to the plaintiff, or whether it would in fact cause any damage. In the 
bill the plaintiff charges that the défendant did know it, and fraudu- 
lently concealed such knowledge from the plaintiff. If this allégation 
were supported by proof, it would put a différent face upon the matter. 
During the hearing counsel for the plaintiff was told that it was im- 
portant to sustain that allégation. He bowed acquiescence, and doubt- 
less appreciated the point, but I can find no scintilla of proof which 
even glances in that direction. The dam was completed and the gâtes 
closed on September 13, 1905, and the damage thereupon became at 
once manifest. And from then during the fall of 1905, and well into 
January, 1906, conférences were had between divers parties repre- 
senting the défendant and the plaintiff regarding his damages. He 
exhibited the varions éléments of damage at length, and with consid- 
érable force, and at last insisted upon receiving $5,000 in cash there- 
for, which was far more than défendant felt that it ought to pay. Ail 
thèse negotiations proceeded without any positive demand from the 
plaintiff to the défendant that the nuisance should be abated. It is 
true that several times during the différent conférences, the plaintiff 
said that he would rather hâve the water off his land than to take 
money for his damage, but such statements appear to hâve been in 
the way of trade talk, and to hâve been put forth as a point upon 
which to base a demand for larger damages. This does not appear to 
be a case in which the plaintiff can of right demand that the nuisance 
shall be abated. His actions estop him from now making such a claim. 
The plaintiff wishes an early review of this décision, and there appears 
to be no way to bring that about, except to dismiss the bill. 
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The situation is not a pleasant one. The only question which ap- 
pears debatable to the court is this : The plaintiiï has come into a 
court of equity in pursuit of his rights. Others hâve followed him who 
do not appear on this record, and still others might intervene. Does 
not the situation demand that the ordinary methods of chancery prac- 
tice shall be put into opération, so that equal and exact justice may be 
done to ail parties, whether land owners who hâve bcen trespassed 
upon, or the owners of the dam who hâve trespassed? If the appellate 
court dififers from me on the main question, the difficulties vanish at 
once. If, on the other hand, it shall happen to agrée with me that the 
case does not call for an immédiate destruction of the water power, 
it is hoped that before the control of this court over the matter in 
hand shall hâve gone forever, it may think it wise to make some 
suggestions touching this second branch of the inquiry. 

Whenever the plaintiff desires to avail himself of his right of review, 
let a decree be entered dismissing the bill, but let it only be done 
upon the distinct understanding that an appeal shall be entered at 
once and prosecuted to effect. 

Having this day filed a mémorandum showing briefly my reasons 
for dismissing the bill, it becomes at once important to act upon de- 
fendant's motion for the appointment of a master, or of a committee, 
to assess plaintiflf's damages. I am entirely opposed to appointing a 
committee under defendant's charter. If any action were to be taken, 
it would seem that the time honored chancery practice should be 
followed. 

To grant the motion, however, will serve to defer for a long time 
the final settlement of the plaintifif's rights, and during that delay the 
dairy farm may sufifer sadly. I shall deny the motion, and will co- 
operate in every way with the défendant in its efforts to obtain a review 
of this order, as I hâve already done with the plaintiiï on the main 
question. 



TJNITED STATES v. SANDEFUHR. 

(District Court, B. D. .^rliaiisas, \V. D. April 27, ]90fi.) 

No. 2,099. 

Intkrnal Revenue — Shipment of Liquob — Markinc, and Brandino. 
Section 3449, Rev. St. [U. S. C'o»)]). St. j!)0], p. 2277.1. applies solely to 
shipments of liquors undcr otlier tliiiu tlie proi)er niuiie or brand Jîiiowii 
to tlie trade, as desi^nating tlie liind and (juality of tlie liquor, and not 
to a shipment concealing tlie nanie or brnnds required by tbe régulations 
of the Internai Department to be put upon ail vessels containing 
liquors. 

INDICTMENT DeMCKSEK. 

The mero fact tliat the district attornoy makes an indictment as drawn 
under a certain act of Congress is not suflicient to sustain a demurrer 
to tlie indictment, if tliere is any otlier statute in force uiaking the aets 
charged in the indictment an offense. 

[Ed. Note. — For casos in point, see vol. 27, Cent Dig. Indictment and 
Information, §§ 28-1, 489.] 

145 F.— 4 
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3. Ckiminal Law — Création of Offense. 

While Congress inay make the violation of a régulation of a Iiend of 
a dopartment made by its autliority, a pénal offense, it must be doue by 
a spécifie act, as pénal statutes cannot be made to rest upon presumptioiis. 

(Syllabus by tbe Court.) 

William G. Whipple, U. S. Atty. 
Morri.ç M. Cohn, for défendante 

TRIEBER, District Jndge. The indictment charges the défendant 
with having knowingly and iinlawfully shipped a keg containing 15 
gallons of spirituous liquors, the brands and marks thereon not being 
visible, the same being packed in a barrel, which barrel was not 
marked and branded as the law requires. On the margin of the in- 
dictment the district attorney indorsed, "Section 3449, Revised Stat- 
utes" [U. S. Comp. St. 1901, p. 2377], to indicate the statute under 
which the défendant was indicted. This section provides : 

"Whenever any person .ships, transports, or removes any spirituous or fer- 
mented liquors or wines, under anyotber tban tbe proper name or brand 
known to the trade as designating the kind and quality of the contents of 
the casks or iiackages containing tlie sanie. or cau.ses sueli act to be done, lie 
shal! forfeit said liquors or wines, and easks or packages, and be subjeet to 
pay a fine of five bundred dollars." 

The government relies upon rulings of the Commissioner of Inter- 
nai Revenue, reported in 20 Internai Revenue Record, 109, and 30 
Internai Revenue Report, 278, in which it was held that the marks, 
brands, and stamps required by law and régulations to be applied to 
casks or distilled spirits must not be obscured or covered by encasing 
the vessel containing the liquor in another, but must at ail times be in 
such condition as to admit of the examination of the marks, brands, 
and stamps by the revenue offàcers, and a failure to comply with thèse 
requirements, he held, was a violation of this section of the statutes. 
Judge Caldwell, in delivering the opinion of the United States Circuit 
Court of Appeals for this (the Eighth) circuit, in United States v. 132 
Packages of Spirituous Liquors, etc., 76 Fed. 3G4, 22 C. C. A. 238, 
construed this statute to prohibit the placing of false brands or names 
on any liquors, whether placed in barrels, casks, or bottles. In the 
course of his opinion he says : 

"There is no connection or relation between the marking and branding re- 
quired in otber sections of the l;nv and tbe l'etiuirenient of section .')4-l!), that 
packages sball not be shipped or removed nnder any otber tban the proper 
na.:ie or brand known to the trade, as designating the kind and quality of 
the contents of tbe iiaekage. The name or brand bere referred to is not 
placed on tlie package by any oilicer of tbe govenunent, or under bis direc- 
tion. It is an officiai name or brand. It is placed tbere by tbe distiller or 
rectifier, who, to prevent frauds on the revenue and faeilitate tbeir dis- 
covery, is re(]uired to niake tbe naine or brand under which be removes the 
package speak tbe trutb." 

In this indictment there is no allégation that the liquors were shipped 
under any false name or brand known to the trade as designating the 
kind and quality of the contents of the packages. On the contrary, 
the indictment négatives this fact, as it allèges that "the barrel in 
which the keg was packed had no marks or brands whatever other 
than the address." 
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While the object of the statute is to aid in the collection of the 
revenue, as stated by Judge Caldwell, it was to be accomplished. so far 
as this section sought to do so, by preventing misrepresentations as 
to the kind and quality of the contents of the package. The quality of 
the liquor may, in many instances, show the proof thereof by which 
the tax due thereon is determined. There is nothing in the statute 
which makes the failure to put any visible marks or brands on the 
package containing the liquor an offense. In United States v. Stege 
(D. C.) 87 Fed. 5o3, the identical question was before the court. In 
that case, as in this, a keg of whisky had been packed inside of a 
sugar barrel which contained no brands, and it was held that this 
did not constitute a violation of section 3449. Whether the statute 
applies only to distillers, rectifiers, and wholesale dealers, as held in 
United States v. 20 Boxes of Corn Liquor (D. C.) 123 Fed. 135, 
affirmed in 133 Fed. 910, 67 C. C. A. 214, or applies to ail persons 
shipping liquor, as decided in United States v. Campe (D. C.) 89 
Fed. 697, it is unnecessary to détermine in this case, as in the opinion 
of the court the facts charged in the indictment do not constitute a 
violation of this section. 

But the mère fact that the district attorney marked the indictment as 
having been drawn under section 3449 would not be sufhcient to sus- 
tain the demurrer if there is any other statute in force making the 
acts charged in the indictment an offense. Williams v. United States, 
168 U. S. 382, 389, 18 Sup. Ct. 92, 94, 42 L. Ed. 509, Mr. Justice 
Harlan, in delivering the opinion of the court, said on that question : 

"It is wholly immaterial wliat statute was in the mind of the district at- 
torney when he drew the indictment, if the charges made are embraced by 
some statute in force. The indorsement on the marçin of the indictment eon- 
stitutes no part of the indictment, and does not add to or wealcen tlie légal 
force of its averments. We must loolc to the indictment itself, and if it 
properly charges an offense under the laws of the United States, that is 
sufflcient to sustain it, although the représentative of the United States may 
hâve supposed that the offense cliarged was covered by a différent statute. 
* * * The court, tlierefore, wliile erroneously adjudgiug that the prose- 
cutions were embraced by section 3109, Kevised Statutes [U, S. Comp. St 
1901, p. 2059] and the act of February 8, 1875 (18 Stat. 307), did not err in 
overruling the demurrer to the first count of the respective indictmeuts." 

The only provision bearing on this subject to which the attention 
o£ the court has been called is a régulation made by the Commissioner 
of Internai Revenue, approved by the Secretary of the Treasury under 
the powers granted by an act of Congress. That provides : 

"The stamps, marks and brands required by law and régulations to be ap- 
plied to caslîs and packages of distilled spirits are designed to bear witness 
to the legality of the spirits wliich tliey cover, and they must not be obscured 
in any manner or covered by encasing the vessel bearing the same in anotlier, 
but must at ail times be in such condition as to admit of ready examination 
by the revenue offlcers." Régulations Concerning the Tax on Distilled Spirits 
(April 15, 1901, Ed.), p. 127. 

If Congress has made the violation of this régulation a criminal of- 
fense, the indictment could be sustained. This has been the uniform 
ruling of the courts. United States v. Bailey, 9 Pet. 238, 9 L. Ed. 
113 ; United States v. Eaton, 144 U. S. 677, 12 Sup. Ct. 764, 36 L. Ed. 
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591; Calia v. United States, 152 U. S. 211, 14 Sup. Ct. 513, 38 Z. Ed. 
415. In re KoUock, 165 U. S. 526, 17 Sup. Ct. 444, 41 L. Ed. 813 ; 
Cosmos V. Gray Eagle Oil Co., 190 U. S. 301, 23 Sup. Ct. 692, 24 Sup. 
Ct. 860, 47 E. Ed. 1064; Grady v. United States, 98 Fed. 239, 39 C. 
C. A. 42; Van Lear v. Eisele (C. C.) 126 Fed. 823. But neither tlie 
learned district attorney nor the court has been able to find any statiite 
making the violation of this régulation a criminal offense. Pénal stat- 
utes cannot be made to rest upon presumptions. 

As the indictment fails to charge any violation of a statute enacted 
by Congress or régulation of the head of a department the violation 
of which is made punishable by any act of Congress, the démarrer 
must be sustained. 



BARBER V. BOSTON & M. R. CO. 
(Circuit Court, D. Vermont April 7, 1906.)1 

1. Removai. or Causes — Amount in Dispute. 

An action on the csise to recover $2,000 damages for negllspnce Is not 
removable, although tbe actual damages are alleged to be greater. 

[Ed. Note. — For cases In point, see vol. 42, Cent Dig. Remoral of Causes, 
f 132.] 

Jurisdiction of circuit courts as determined by the amount In con- 
troversy, see notes to Auer v. Lombard, 19 C. C. A. 75 ; Teuneut-Stribling 
Slioe Co. Y. Roper, 36 O. C. A. 459.] 

Z Same — Time fob Filing Pétition — Change in Pijiadings. 

The right of removai arises at any time during the progress of a case 
whenever by a change in the pleadings or proceedings the cause is 
rendered for the first time removable. 

At L,aw. On motion to remand to state court, 

Orion M. Barber, for plaintiff. 

George A. Weston, and Eleazer L. Waterman, for défendant. 

WHEELER, District Judge. This is an action on the case brought 
in a state court, and removed hère for negligently setting fire to the 
plaintiff's buildings destroying some, and partly destrqying other, prop- 
erty alleged to be of the value with expense of repairs of much more 
than $2,000 with an ad damnum of that amount. It has now been 
heard on a motion to remand. The motion would be too late, being aft- 
er the term at which it was entered, if the ground was not jurisdictional ; 
as it is the motion is in order at any time. The allégations of value 
and expense are not of sums certain like those in debt or assumpsit 
on records or written instruments, which must be proved as laid; but 
évidence of différent amounts would be admissible under them, and 
the limit of recovery on ail would be the ad damnum, and so that 
would govern the amount in dispute. Cole v. Goodall, 39 Vt. 400, 
94 Am. Dec. 334; Gordon v. Longest, 16 Pet. 97, 10 L. Ed. 900; 
Kanouse v. Martin, 15 How. 198, 14 L. Ed. 660; Barry v. Edmunds, 
116 U. S. 550, 6 Sup. Ct. 501, 29 L,. Ed. 729. The case must as it 
now stands, therefore, be remanded. 

It is suggested that the ad damnum may be raised in the state court, 
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and that the matter in dispute is what it may be raised to; and if not 
that the right to remove a removable case might be kept away by keep- 
ing the ad damnum too small till after the time for removal should 
elapse. But the right to remove attaches for the first time whenever 
anv change in the proceedings makes it so, and it may then be availed 
of.' No. Pacific R. R. Co. v. Austin. 135 U. S. 315. 10 Sup. Ct. 758, 
34 L. Ed. 218 ; Powers v. Chesapeake & Ohio R. R. Co., 169 U. S. 
92, 18 Sup. Ct. 264, 42 L. Ed. 673. 
Alotion granted, and cause remanded. 



PERCY SUMMER CLUB v. ASTUE et al. 

(Circuit Court, D. New Iliimpshire. April 12, 190G.) 

No. 31.j. 

1. Eqcity — JrKiRDTCTioN — Inadequact of I-ec.ai. Rejiedy. 

A complainiint claimiug tlie exclusive right of flsliiug in a body of 
water may jnaintain a suit iu e(|uil.v. iii tl)e uature of a bill of peace, to 
proteet such rigiit by restraining otlier persous from flsliing therein, wbo 
claim the riglit under a state statute as mcmbers of the gênerai public, 
and from coniniitting trespasses ujion complainant's shore property which 
are only incidental to sueh fishing. 

2. EisH — Right of Fishery — I'onos ano Lakes in Xew Hampshiee. 

By the ancient coiumon or unwritten law prevailing witliin the lo- 
cality uow constituting tlie state of New IIam])Shire exclusive rights of 
lishing in lalies and ponds did not vest in tlie iiroprietor of the soil as 
such, but fishing, as well as fowling, wns frce or subject to ]iublic coutrol. 

[Ed. Note. — For cases in point, see vol. 23, Cent. Dig. Fish, §§ 3, 16.] 

In Equity. 

Philip Carpenter, for comolainant. 

A. S. Batchellor, Henry F. Hollis. Crawford D. PTening and E. G. 
Eastman, Atty. Gen. of New Hampshire, for défendants. 

PUTNAM, Circuit Judge. This is a bill in equity heard on bill, an- 
swer, replication, and proofs. The state of New Hampshire was allow- 
ed by the court to intervene, and it appeared by its Attorney General. 
The bill was brought to détermine the rights of the complainant in the 
bed and waters of Christine Lake, formerly North Pond, situated in 
the county of Coos, containing about 140 acres, and in the fishery 
therein. It prays a decree adjudging the complainant to be the owner 
of the lands around and about and under the lake and of the waters 
thereof, and of the exclusive right of fishing in those waters. It also 
prays that the respondents named in the bill may be restrained from 
trespassing upon the complainant's lands around the lake, and from 
fishing in the lake, or setting up any claim adverse to the complainant 
in the bed or waters thereof. 

The case shovi's that citizens and résidents of the state of New 
Hampshire claim a public right to enter upon the lake for the purpose 
of fishing, and to take fish therefrom, and the respondents named in 
the bill stand upon that alleged right. The case also shows that the 
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Législature of New Hampshire in 1887 (Laws 1887, p. 466, c. 86) 

passed a statute which, no doubt, had spécial référence to this particular 

pond or lake, providing that no action shall be maintained against any 

person for crossing uncultivated land to reach any public waters for 

the purpose of taking fîsh, unless actual damage bas been sustained 

thereby, and also providing that, for the purposes of the act, ail 

natural ponds and lakes containing more than 20 acres shall be deemed 

public waters. This is the only statute ever passed in or with regard 

to New Hampshire, either before or after the Révolution, expressly de- 

claring by gênerai législation lakes or ponds, or the fish therein, to be 

public; but apparently Concord Mfg. Co. v. Robertson, 66 N. H. 1, 

25 Atl. 718, 18 L. R. A. 679, decided in 1889, announced that the 

act is évidence of an understanding that a pond of 20 acres is public 

waters. Under thèse circumstances, having in view especially the 

intervention of the state of New Hampshire in this litigation, it is 

évident that, although the respondents might ordinarily be regarded 

as mère trespassers, yet hère they may be said to represent a class; 

that class being ail the résidents of New Hampshire who may désire 

to fish in ponds or lakes of the character of that in dispute hère. 

Therefore the case is sufficiently analogous to a bill of peace to justify 

the intervention of a court of equity, if other things are sufficient 

therefor, because it is very plain that actions at law would not give 

the complainant adéquate relief. This proposition may well be il- 

lustrated by Lockwood Company v. Lawrence, 77 Me. 297, 52 Am. 

Rep. 763, decided in 1885. Of course, this is not a direct authority 

in support of the jurisdiction in equity of the fédéral courts, but we 

refer to it because it is undoubtedly within the usual rules in regard 

to the question of jurisdiction. There the bill was sustained against 

a number of persons, acting independently of each other, depositing 

refuse material in the Kennebec River, which, by commingling into 

one mass, seriously obstructed and impaired the wheels of the com- 

plainant's mill. No single tort-feasor in that case could be said to 

bave done any material damage, or to be called on to make payment 

of any substantial amount on that account. Therefore, on ordinary 

suits at law, the complainant would bave been practically without re- 

dress ; but the results of the action of each tort-feasor combined, when 

commingled, created a positive and substantial injury which equity 

justly restrained. So hère a tort committed by a single fisherman 

would be so minute as to be hardly injurions ; and certainly it would 

afïord the complainant no substantial basis of relief, while, under the 

circumstances, the unrestrained acts of numerous fishermen, if they 

were unauthorized, would destroy the value of the lake as a préserve 

if the complainant is entitled to hold it as such, so that, as in the 

case cited, there could be no substantial relief except by a proceeding 

of the character now at bar. The complainant claims to hâve ex- 

pended a very large amount of money, said to be at least $50,000, in 

preparing, constructing, and maintaining what is necessary to make the 

lake a private fishery and the incidents thereof, ail of which would be 

of little, if any, value in the event its corporators must share with ail 

the résidents of New Hampshire. Therefore we are of the opinion 
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that, if the complainant is right on the merits, it is entitled to main- 
tain this bill so far as the fisheries are concerned, and incidentally 
entitled to the same remédies so far as concerns any trespasses which 
are only incidental to the unlawful fishing. 

The complainant's title originated in grants from the crown through 
the governor and commander in chief of the province of New Hamp- 
shire in 1773. At the time the grants were made the locality was a 
wilderness. The pond contains an outlet connected with the Am- 
monoosuc river; but the record shows no inlet except ordinary forest 
brooks. A correct description of the pond is given in State v. Rob- 
erts, 59 N. H. 484, 485. In the absence of any évidence to the con- 
trary, we assume tiiat trout, which seem to be the only fish in question, 
are free to migrate to and from the pond, so that, even though the 
proprietors of the pond are proprietors of the fishery therein, the 
fish themselves are within the rule as to animais ferse naturae. So far 
as we can discover, this is not disputed with référence to the case 
before us. 

For the case at bar, the complainant, as against mère trespassers, 
holds sufficiently under the title originally granted by the crown, and 
also owns and holds sufficient apparent right to the surrounding 
shores, which are, so far as we are informed, uncultivated and still 
in the state of nature. It is clear, so far as we are concerned, that 
the complainant owns the soil under the pond, but, of course, it does 
not own the fish until captured, nor the water of the pond in its natural 
condition, so that the substantial question is not as to the shores, nor 
as to the soil under the pond, nor as to the water, but as to what is 
ordinarily known as the "fishery"; that is, the exclusive right of 
taking fish from the pond. The distinctions made in thèse respects in 
State v. Robe«tts, 59 N. H. 484, 486, between the titles to the fish, 
the water, the soil, and the fishery are correct according to the funda- 
mental principles of the common law. If the complainant is the pro- 
prietor of the fishery, then this bill may well be maintained, for reasons 
we hâve stated, to restrain trespassers upon its inclosed lands, which 
are connected with, and incidental to, its fishery. If it bas no right 
to the fishery, then this bill relates to mère trespasses upon uncultivated 
lands, involving no damage except nominal, and it cannot be main- 
tained according to the rules of equity jurisdiction. 

There is no title in the complainant to the fishery, except, or unless. 
what arises as an incident to the grant of the shores and of the soil 
of the pond. No spécial grant, and no législation brought to our at- 
tention, gives it any additional or peculiar right. Therefore the ques- 
tion is whether, with regard to ponds like that in issue, by the ancient, 
common, or unwritten law prevailing within the locality now consti- 
tuting the state of New Hampshire, exclusive rights to fisheries vested 
in the proprietors of the soil as such, or whether, by the same law, 
fishing, as well as fowling, were and are free, or subject to public 
usufruct so far as the same can be pursued without injury to inclosed 
or cultivated lands. While we shall return to this particular topic 
again in another connection, we hâve diligently searched the législation 
and the ordinances relating to the locality now constituting the state 
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of New Hampshîre, beginning with its settlement an3 coming down to 
the présent day, and hâve found nothing bearing on the public rights 
to fish or to fowl, which go hand in hand to a very considérable extent, 
except as follows: 

Each party has cited numerous statutes which we do not deem it 
necessary to comment on, because ail so cited are reconcilable with 
either theory as to private rights to the fishery presented to us, having 
in mind, of course, that thèse rights, even if exclusive, are clearly sub- 
ject to certain législative control, because, with other reasons, fish are 
classed with other untamed, migratory animais, ail as pointed out in 
State y. Roberts, 59 N. H. 484, already referred to. The only act 
with référence to fowling which we hâve found in the whole history 
of the inhabitancy of the locality of New Hampshire is that of 1862, 
afterwards enacted in Gen. St. 1867, c. 251, § 4, as follows : 

".A,ny person owning or ocoupylng land may forbid the destruction of the 
liirds on the same, at any season of the year, by public notice in any news- 
paper published in the county, or by posting notice on the land; and any per- 
son taklng or destroying birds on said land in défiance of said prohibition 
shall be subject to a penalty of one dollar for each bird so destroyed, In ad- 
dition to the penaltles named In the preceding section." 

This is a récognition of the privilège, universally recognized in the 
maritime states of New England, of public hunting through the for- 
ests and other wild lands until they are inclosed, a privilège which has 
been generally exercised in the same manner with référence to fishing 
in the ponds and streams of the same territory, so far as the same hâve 
remained unoccupied by structures or inclosures of the owners of the 
soil. The only other statute having a bearing on this question is chap- 
ter 86, p. 466, of the Acts of 1887, approved on October 25th, already 
referred to, which, omitting the fourth section, of no cqnsequence hère, 
is as follows : 

"Section 1. No action shall be malntained agalnst any person for crossIng 
UQcultivated land to reach any public water for the purpose of taklng fish 
uuless actual damage has been sustained. 

"Sec. 2. In ail actions brought to recoyer damage for crossing land to reach 
any public water for the purpose of taklng fish, the costs shall be limited to 
an amount not exceeding the damages recovered, If such damages do not 
rixceed $13.33. 

"Sec. 3. For the purposes of this act, ail natural ponds and lakes contalning 
more than twenty acres shall be deemed public waters." 

It is true that section 3, declaring ponds containing more than 20 
acres public waters, is expressly limited to the purposes of the act, 
but the purposes of the act concern the very question we hâve before 
us; that is, taking fish. Therefore, so far as this proceeding is con- 
cerned, the Législature of New Hampshire has either sought to make 
this pond public or has declared that it was public by the common law. 
So far as it constitutionally could, it has either created the pond into a 
public water or recognized it to be such for ail the purposes which we 
hâve before us. If it is affirmative législation, it is limited, of course, to 
pwnds containing at least 20 acres, in which class the pond in question 
belongs ; while, if it is a récognition of what before éxisted, it is to be 
construed as remédiai only so far as ponds containing 20 acres or more 
are concerned, while it would not stand in the way of the proposition 
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that at the common law of New Hampshire ponds of less than 20 
acres are public waters. It needs no explanation on our part to es- 
tablish the proposition that if the Législature had the power to déclare 
ponds exceeding 20 acres, including the pond in question, public 
waters, or that, if the statute of 1887 properly recognized a common- 
law rule in New Hampshire by virtue of which such ponds are public 
waters, this suit cannot be maintained, because there is no claim on 
the part of the complainant that there is any exclusive right of fishery 
if the waters in question are public within the meaning of that word 
as used in the statute cited. We will only add that, so far as we can 
discover, this statute remains in full force and unmodified. 

Each party claims that he is protected by the judicial décisions of 
the New Hampshire courts when properly reduced to the éléments 
which they fairly détermine. We may observe at the outset that much 
relied on on this point by the parties, pro and con, is dicta. The com- 
plainant begins with State v. Roberts, which came before the Suprême 
Court twice, each time in 1879. It first appears in 59 N. H. 256, and 
the second time in the same volume at page 484, 47 Am. Rep. 199. 
The précise question we hâve before us was not in issue, and the 
déclarations of the court with référence thereto might hâve ail been 
passed by and the resuit of thèse décisions hâve been the same, be- 
cause the only principle applied was that, inasmuch as trout in a pond 
are migratory, the owners of the soil of a pond and its shores are sub- 
ject, in common with other persons, to the gênerai laves of the state 
for the protection and encouragement of the internai fisheries. Never- 
theless, at the opening of the opinion at page 257 of 59 N. H. (47 Am. 
Rep. 199), Mr. Justice Clark observed as follows: 

"At common law the right of fishery in navigable waters was public and 
ooctimon to ail, aud in waters not navigable it was Umited to the ripariau 
owner of the soil, and belonged exclusively to him." 

But beyond proceeding on the gênerai assumption that such is the 
rule in New Hampshire, the opinion is of no value to us. When the 
same topic came again before the court (at page 484 of 59 N. H., 47 
Am. Rep. 199) it appeared that the respondent was indicted for catch- 
ing four trout in a prohibited season, and that he owned the land 
around the pond, but that the pond was not screened, or otherwise in- 
closed, to prevent the free passage of fish to and from its waters. 
The case turned on the last fact, and the indictment was sustained. 
The common-law rule with référence to rights of fishery in non- 
navigable waters was assumed, at page 406 of 59 N. H., 47 Am. Rep. 
199, to apply to the case; but, as we hâve already stated, the court 
found that the défendant had no exclusive property in the four trout 
before they were caught, so that bis rights were controlled by the 
statutes of the state intended for the préservation and protection of the 
fisheries. 

The question was discussed in Concord Manufacturing Co. v. Rob- 
ertson, decided in December, 1889, but not reported until 1896, in 66 
N. H. 1, 25 Atl. 718, 18 L. R. A. 679. The issue there was entirely 
aside from the question involved hère, because there the boundary was 
by the pond, which necessarily excludes the title to its soil. State 
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V. Giîmanton, 9 N. H. 461, 463. In State v. Welch, however, 66 N. 
H. 178, 28 Atl. 21, also decided in 1889, and not reported until 1896, 
and a case which also related to this particular pond (Percy Sumaier 
Club V. Welch, 66 N. H. 180, 28 Atl. 22), apparently decided at the 
same time as State v. Welch, the précise issue we hâve hère seems 
to hâve been involved, and the court found that Christine Lake was 
public water. In State v. Welch, 66 N. H. 179, 28 Atl. 22, the point 
seems to hâve been stated as foUows : 

"The bed of the pond was reserved, set apart, and held In trust for the 
public use. The club could not aequlre the title by prescription, or by grant 
from the king or the executive branch of the provincial or state government" 

Then the case of Concord Co. v. Robertson was referred to. Thèse 
particular propositions, however, were clearly mistaken ones, because 
in other parts of New England, where the powers vested in the co- 
lonial authorities were no larger than those vested iç the provincial 
authorities of New Hampshire, great ponds bave been granted, and 
the title to their soil has been settled by the courts favorably to indi- 
viduals; and the law throughout ail the maritime states is clearly 
otherwise than thus stated. Commonwealth v. Vincent, 108 Mass. 
441, 446; Watuppa Réservoir v. Fall River, 154 Mass. 305,' 28 N. E. 
257, 13 L. R. A. 255; Gould on Waters (3d Ed.; 1900) §§ 84, 182. 
In fact, the ordinance of 1641 was necessary to prevent towns from 
conveying away the soil of great ponds and fisheries therein. In this 
respect the soil and the fisheries of the nonnavigable rivers and of 
the great ponds and lakes stood in ail particulars the same. 

It is claimed that thèse two décisions in State v. Welch and Percy 
Summer Club v. Welch are conclusive on the complainant, who is in 
privity with the Percy Summer Club, which was a différent corpora- 
tion from the complainant hère, but the corporation from which the 
complainant holds title. Of course, there could be no estoppel arising 
from State v. Welch, both because the resuit of a criminal proceeding 
estops neither party on a subséquent civil proceeding, and because, on 
the ordinary rule with référence to res judicata, there is no es- 
toppel unless both parties are estopped. Percy Summer Club v. Welch 
was said to hâve been in the nature of a bill of peace, so that an 
adverse décision there would operate as an estoppel; but an exami- 
nation of the record shows that this case was not properly reported. 
The bill was never dismissed by order of the court, but was finally 
disposed of by stipulation between the parties. Therefore there was 
no such solemn adjudication as is necessarily involved in the resuit 
of a bill of peace in order to operate as an estoppel. With référence 
to ail three cases reported in 66 N. H., 25 Atl., there are various reasons 
why they, standing alone, can hardly be accepted as the regular and 
solemn conclusions of the Suprême Court of New Hampshire on the 
précise issue we hâve hère; but Dolbeer v. Company, 72 N. H. 562, 
58 Atl. 504, decided in June, 1904, must be accepted as construing 
them as décisive against the complainant, so far as the local tribunals 
can accomplish that resuit. But as Dolbeer v. Company merely ac- 
cepted the apparent reasoning of Concord Manufacturing Co. v. Rob- 
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ertson, State v. Welch, and Percy Summer Club v. Welch, ît becomes 
incumbent on us to examine those décisions further with référence 
thereto. 

We hâve already referred to the peculiar grounds stated in State 
V. Welch, to the efïect that the title to the bed of a pond could not 
be acquired by grant, and that in any event the pond would remain in 
the public as trustée. We hâve said that this was not the provincial 
law, and we believe this is the first time, and the only time, that a 
suggestion of that character has been made by any of the New Eng- 
land courts. Therefore we pass that by, and turn back to examine the 
grounds expressed by the Suprême Court of New Hampshire in Con- 
cord Co. V. Robertson. So far as we can discover, they are as follows : 
At page 34 of 66 N. H., page 729 of 25 Atl. (18 L. R. A. 679), the 
opinion, referring to the Massachusetts ordinance of 1641, cites the ex- 
pression of Chief Justice Shaw in Commonwealth v. Alger, 7 Cush. 
(Mass.) 63, 68, as follows: 

"ïhe great purpose of the sfxteenth article of the Body of LIberties was to 
déclare a great principle of public right, abolisb tUe forest laws. the game 
laws, and the laws designed to secure several and exclusive flsheries, and 
to make them ail free." 

This is undoubtedly true, but the fact that the ordinance was deemed 
to be necessary for that purpose affords a presumption against the 
position of the Suprême Court of New Hampshire, if it affords any pre- 
sumption at ail. At page 6 of 66 N. H., page 720 of 25 Atl. (18 L. 
R. À. 679), the opinion, contrasting conditions in New Hampshire 
with those in England, uses the foUowing expression: 

"Libei'ties of hunting and fishlng, and other common rights, always exer- 
cised hère in the wild and unoccupied districts of the public domain, and re- 
talned In large ponds and tide waters after the adjolning dry land became 
private property," «te 

There is no question that from the earliest settlement of the country 
fîshers and fowlers hatre roamed undisturbed forests, lakes, and rivers 
throughout the maritime provinces and states of New England, with 
some exceptions. But this fact applies, also, to the nonnavigable 
rivers, of which the opinion makes no mention. It is also true with 
référence to Massachusetts and its district of Maine, as to which there 
is no question, that individuals may acquire title to the bed of non- 
navigable rivers, and to the beds of ponds and lakes, and that, when 
acquired, the right of fishery follows it. The opinion cites no évi- 
dence whatever of either historical or légal character that, in this re- 
spect, there was any peculiarity as between the province and the state 
of New Hampshire and other provinces and states, or between ponds 
and nonnavigable rivers. At page 24 of 66 N. H., page 729 of 25 Atl. 
(18 L. R. A. 679), the opinion observes as follows : 

"In this state free fishing and free fowling in great ponds and tide waters 
hâve not needed the aid of a statute for the abolition of written, or for the 
déclaration of nnwritten, law. So far as the orrlinances of l(>4t 'meaning 
those of Massachusetts Bay Colony' Introduce or affirm thèse liberties, it was 
an enactment of New Hampshire common law." 

If this proposition is true, the question is settled adversely to the 
complainant. But, again, the opinion cites no légal or historical facts 
sustaining the statement. The difficulty rests a.t this précise point. 
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Neither does the Suprême Court of New Hampshire rely on the Mas- 
sachusetts Bay Colony odinance of 1641, or on the statute of 1887, 
to which we hâve referred. To begin with, the court, if correct, is 
entirely outside of that statute or that ordinance, because the statute 
and the ordinance relate only to ponds and the shores of the sea, 
while the proposition which we hâve cited from page 34 of the opinion 
is so broad that, though in terms it speaks only of ponds and tide- 
waters, it necessarily involves the nonnavigable streams, because the 
practices as to fishing and fowling hâve been the same with the one as 
with the other, and the methods adopted by the court for reaching 
its conclusion prohibit any distinction as between them. There hâve 
been several références in the New Hampshire décisions to the ordi- 
nance of 1641, but the most that has ever been said in that respect was 
in Clément v. Burns, 43 N. H. 609, 621. There the opinion observes 
that, as a rule of positive law, the ordinance is not binding in New 
Hampshire, but that, in view of the practical union between the colo- 
nies for so long a time, it would naturally be expected that the same 
usages would spring up in New Hampshire under that ordinance 
with référence to the rights of riparian owners in the shores of navig- 
able waters. This is but little more than was said by the late Chief 
Justice Smith in Smith's New Hampshire Reports, 503, to the efïect 
that, during the union with Massachusetts, many of the usages and 
customs which now obtain, and which form a part of the common law 
of New Hampshire, were formed and originated. However, the man- 
ner in which the Suprême Court of New Hampshire distinguishes a 
great pond demonstrates beyond question that it in no way relies on 
the Massachusetts Bay Colony Ordinances. It puts the distinction as 
follows : 

"However sllffht the argument In favor of any particular dimensions in 
deteruiiiiing wtiether a pond is public or private property, ttie law roquiring 
a décision of the question authorizes the adoption of a necessary rule. A 
standard of size seems to be Indispensable, and, if a more satisfactory measure 
is not l'ouiid, ponds of more than 10 acres may proj^erly be classed with San- 
bornton Rnv." Concord Mfg. Co. v. Robertson, 60 N. H. 27, 25 Atl. 719. 18 
L. R. A, 079 ; Dolbeer v. Suncook Waterworlis Co., 72 N. H. 564, 58 Atl. 504. 

It is possible that the New Hampshire courts might hâve rested 
this resuit on the act of 1887, on the ground that, by ancient usages 
in the maritime provinces, the right of fishery in the proprietor of the 
soil was of such a peculiar nature that it might be appropriated by the 
Législature. It is true that the courts hâve never quite gone to this 
extent, although they hâve laid down very broad rules as to the powers 
of the Législature over internai fisheries. Cottrill v. Myrick, 13 Me. 
222, 229; Lunt v. Hunter, 16 Me. 9; Parker v. Cutler Milldam Com- 
pany, 20 Me. 353, 358, 37 Am. Dec. 66. They hâve even gone so 
far as to hold that such fisheries might be destroyed by the Législature 
without compensation, if the destruction was incidental to the larger 
purposes for which nonnavigable rivers and ponds may be improved. 
However, as we hâve seen, the court relied on no statutory régulation, 
either the act of 1887 or the colonial ordinance of 1641. 

By the common law of England the right to the soil of ponds and 
lakes, and the right to the soil of nonnavigable rivers, and the fisheries 
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in each of them, rested on the same fundamentel rules and principles. 
As to the adoption of the English common law in New Hampshire, 
there is no doubt in référence to the gênerai ruie, as shown by the fol- 
lowing expression in State v. RolHns, 8 N. H. 550, 561 : 

"Tbere seems to be no reason to doubt, therefore, tbat the body of the 
English common law, and the statutes In amendment of it, so far as they 
were applicable to the government instituted hère, and to the condition of 
the people, were in force hère as a part of tlie law of tlie province, except 
where other provision was made by express statute or by local usage." 

So far as Massachusetts is concerned, and, of course, this involves 
Maine, it seems to hâve been held that, from the earliest settlement, 
the English common-law ruIe as to the soil of ponds and nonnavigable 
rivers, and the fisheries therein, was adopted as a part of the common 
law of the colony. This is demonstrated by the fact that the ordi- 
nance of 1641 was deemed necessary in order to save the so-called 
great ponds from the opération of the English practices. Conse- 
quently, from the earliest date of the settlement in Massachusetts, and 
incidentally in Maine, we find the courts always distinctly and em- 
phatically announcing the English practices in thèse respects as a 
part of the common law. On the other hand, in New Hampshire 
there never was any législation like the ordinance of 1641, and there 
never was, as we hâve shown, any line of judicial décisions like those 
of Massachusetts to which we hâve referred. That there was no 
such ordinance, and that there were no such judicial décisions, afford 
prcjumptions either way. One was that the people of that locality 
were content with the English practices, and the other was that, as the 
English practices had not been in any way adopted, there was no ne- 
cessity for an ordinance like that of 1641. The question is what is 
the évidence, historical or judicial, in regard thereto. From this 
standpoint, it seems very difficult to separate rights in nonnavigable 
rivers from rights in ponds and lakes, as the two go together by the 
English common law, and, so far as we are advised, equally together 
bj' tne local habits of the résidents of the colony, province, and state 
of New Hampshire. As to this, the complainant says that the court 
disco'^'ered for the first time that in New Hampshire there was one 
ccmmon-law rule as to streams and another as to ponds and lakes. 
Thic is correct. Moreover, until the opinion in Concord Co. v. Rob- 
ertson, the local tribunals of New Hampshire apparently assumed 
that there was no such distinction. In Greenleaf v. Kilton, 11 N. H. 
630, 533, the opinion stated that a boundary by a river above tide 
water uniformly passed the title to the middle of the stream, includ- 
ing the water and the bed of the river; and this rule bas been re- 
iterated many times, and never questioned. Therefore, inasmuch as it 
is positively declared that the bed of a nonnavigable river may be 
granted free from a public trust, there would seem to be no reason for 
the proposition that the bed of a pond might not likewîse be so granted. 
In Bullen v. Rimnels, 3 N. H. 355, 358, 9 Am. Dec. 55, decided in 
1820, it was said generally that a grant of waters is not void, but passes 
the right to use it for fishing, relying hère on the English rule. In 
State V, Franklin Falls Co., 49 N. H. 240, 250, 6 Am. Rep. 513, the 
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court laid aside ail question as to the right of fishery; but, in Beach 
V. Morgan, 67 N. H. 529, 530, 41 Atl. 349, 68 Am. St. Rep. 692, which 
was decided after Concord Co. v. Robertson was decided, but before 
the opinion was reported, Mr. Justice Isaac W. Smith, speaking in 
behalfof the court, states that the stream not being navigable, and, 
not being public water, "the right of fishing in it is limited at common 
law to the riparian owner of the soil, and belongs exclusively to him, 
unless the défendant shows a right acquired and some way recognized 
by law." It is to be noted that in support of this proposition he cites 
State V. Roberts, 59 N. H. 256, 47 Am. Rep. 199, thus assimilating 
the law as to ponds and nonnavigable streams. In Beach v. Morgan 
the question in issue was the right at the common law of New Hamp-r 
shire of the proprietor of the bed of a river to an exclusive fishery. 
This_ seems to hâve been positively sustained, and the rule of the 
opinion in behalf of the court in State v. Roberts was accepted as 
the ground of the décision; thus, as we say, assimilating ponds and non- 
navigable rivers. 

Référence has been made to Thompson v. Androscoggin River Imp. 
Co., 54 N. H. 545, but this classifies itself with other cases to which we 
hâve referred, which, after ail, are not in point. As to some of the déci- 
sions, we should perhaps observe, that they relate to Winnepisoegee 
Lake and Sunapee Lake, which, in light of the practical application 
of the rules of law in the United States, must be regarded as excep- 
tional. It is true that, in the United Kingdom, no exception is made 
in behalf of the public in regard to lakes or ponds on account of their 
size or navigability. The beds of ail such lakes or ponds and the 
fisheries therein, with we think a single exception, are held to be pri- 
vate ; but in this country a practical distinction has always been made 
in favor of certain great rivers, though above the rise and fall of the 
tide, and therefore in the sensé of the common law nonnavigable, and 
of certain ponds and lakes which may well be regarded as inland seas. 
Therefore we are not obliged to distinguish the principles applicable 
to the case at bar on account of such exceptional bodies of water. 

We hâve already observed that varions cases hâve been cited pro 
and con, which, after examination, are found not to be in point hère. 
So far as we do not make spécial observations with référence to any 
cases cited, they classify themselves into this list. We should, however, 
refer to Angell on Water Courses and Gould on Waters, both of which 
are works of the highest authority, and each of which, in ail their édi- 
tions, give the common law of the New England maritime states as main- 
tained by the complainant, without the slightest suggestion that the 
common law of New Hampshire difïers in this respect. This has 
been assumed by the courts of New Hampshire from the beginning 
until Concord Co. v. Robertson. We hâve also shown that this and 
the other cases which led up to Dolbeer v. Suncook Co., 72 N. H. 562, 
58 Atl. 504, are inconsistent in not classifying nonnavigable rivers 
with ponds and lakes, and, also, that they fail to cite any évidence, 
légal or historical, in favor of the proposition that in New Hampshire 
"free fishing and free fowling in great ponds and tide-waters hâve 
not needed the aid of a statute for the abolition of written, or tlie 
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déclaration of unwritten, law." We hâve aiso shown that Beach v. 
Morgan, 67 N. H. 629, 41 Atl. 349, 68 Am. St. Rep. 692, which is 
directly in issue with référence to nonnavigable streams, cites State 
V. Roberts, 59 N. H. 256, 47 Am. Rep. 199, which related to this par- 
ticular pond, as authority for the rule with référence to nonnavigable 
streams, thus indicating that both ponds and rivers are in the same 
class, and ignoring Concord Co. v. Robertson. 

Under thèse circumstances, according to well-settled rules with 
référence to the binding efïect of the décisions of the local courts, 
especially where, as in the case at bar, they involve the common law, 
and not any particular ordinance or statute, there are very strong rea- 
sons for holding that we are not bound to follow Dolbeer v. Suncook 
Co. On the other hand, there are certain fundamental facts which 
are not to be ignored. Some are indicated from the citation f rom Chief 
Justice Shaw, at page 24 of 66 Atl., page 729 of 25 Atl. (18 L. R. 
A. 679), of Concord Co. v. Robertson. There is no question that 
at the date of the settlement of New England the "forest laws, 
the grame laws, and the laws designed to secure several and ex- 
clusive fisheries," as existed and practiced in England, were regarded 
hère as oppressive. Also, one of the most prominent facts in con- 
nection with the early settlers is the draft they constantly made on 
fish and game for the ordinary support of life, so that accordingly 
the gênerai practice ail through the maritime states for the first two 
centuries was that of free fishing and free fowling. As we hâve said, 
everybody roamed the forest, the rivers, the lakes, and the ponds at 
will, for whatever could be obtained. The common law of England 
in this respect is contrary to the fundamental rules of law, because, 
as the proprietor of the soil bas only the usufruct of water, and only a 
right to appropriate the fish therein when caught, there would seem 
to be no reason for excluding the rest of the community therefrom 
so long as it can share without trespassing, whether by passage 
through the forests or by canoës or boats up the rivers and streams. 
The underlying principles of law in this respect are illustrated by the 
Roman law, and also by the early English law, as stated in Hun- 
ter's Roman Law (2d Ed.; 1885) 310, 312, 313, and as explained in 
Gould on Waters (3d Ed.; 1900) 108. One very significant fact 
is the deed from Passaconnaway and other sagamores to John Wheel- 
wright and others of May, 1629, which covered the whole of 
the Southern part of New Hampshire, and which has always had a cer- 
tain récognition without regard to the légal questions which it în- 
volved. By this deed the sagamores not only reserved free liberties 
of fishing, fowling, and hunting for themselves and their subjects, 
but they also, describing the appurtenances of the lands conveyed, 
enumerated with the rest as follows: "With ail the freedom of fish- 
ing, fowling, and hunting as ourselves." The habendum, also, was 
to Wheelwright and the other grantees named in the deed, and to 
"other the English that shall inhabit there." Belknap's New Hamp- 
shire, appendix to volume 1. It is also of some conséquence that a 
thorough examination of the ordinances and statutes of the New 
Hampshire colony and province fails to show any législation whatever 
in the line of the English législation with référence to poachers, or to 
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prohibiting fishing or fowling, except some législation during the early 
part of the eighteenth century for the préservation and increase of 
deer,_ which was in the interest of the public at large, and not of 
any individual proprietor. 

_ Therefore, looking at ail thèse considérations, the natural presump- 
tion would be in favor of free fishing and free fowling in the non- 
navigable rivers, ponds, and Iakes in New Hampshire, and in the for- 
ests so long as they remain forests. In Concord Co. v. Robertson the 
opinion of the court at page 24 of 66 N. H., page 729 of 25 Atl., 18 
L. R. A. 679, stated positively, as we hâve said, that free fishing and 
free fowling in great ponds did not need "the aid of a statute for the 
abolition of written, or the déclaration of unwritten, law." It is true, 
as we hâve said, that the opinion does not sustain thèse statements 
by any citations or proofs of any nature. Neither are we able to sus- 
tain the opposite proposition by any positive citations or proofs, and, 
as against the direct décision on the issue before us in Dolbeer v. Sun- 
cook Co., we are not able to produce any prior or subséquent direct 
décision to the contrary. Therefore, notwithstanding our adverse sug- 
gestions with référence to the déclarations and décisions of the Su- 
prême Court of New Hampshire Vi'hich were postponed to so late a 
date, and notwithstanding the difficulties in the way of accepting 
their propositions, we believe ourselves obligated to dispose of the 
issue before us in harmony with them. 

Let there be a decree in accordance with rule 21 dismissing the bill, 
with costs for the respondent, the same to be without préjudice as 
to any question as to the title to the soil of Christine Lake or to the 
lands about the same. 
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JtTDGMENTS— RES JUDICATA— IKTERVENEKS. 

Wliere, in a creditor's suit In a Circuit Court against a corporation 
vessel owner. In which defendaiit's vessels had been talïen possession of 
tlirough a reeeiver, claimants of maritime liens on such vessels inter- 
vened, asserting their liens and asking their adjudication and payment, 
and their right to such liens was tried and determined adversely to 
them, both by the Circuit Court and on nppeal, such adjudication is 
conclusive, and the interveners cannot thereafter maintain a suit in 
rem in a court of admiraity to estnblish and enforce the same liens 
against the vessels in the hauds of a xjurchaser under the equity decree. 

In Admiraity. 

Goulder, Holding & Masten, for libelants. 
Roger M. Lee, ior respondents. 

TAYLER, District Judge. A statement of the facts, so far as the']» 
relate to the particular question novv to be considered, may be briefly 
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made as follows : On the 15th day of May, 1899, a bill of complaint was 
filed in the Circuit Court of the United States for the District of Massa- 
chusetts by Frederick H. Prince against the Ogdensburg Transit 
Company, in tlie nature of a creditors' bill. This was consolidated 
with the case of Carlton and others against the same défendant. There 
were many creditors of the défendant, as well as a mortgage on its 
prcperty, including several vessels engaged in transportation on the 
Great Lakes. In response to the prayer Percival W. Clément was 
appointed receiver of the défendant ; and thereafter, in the course 
of the litigation there which concerns us hère, the title of the con- 
troversy was Loftus Cuddy and Martin Mullen against Percival W. 
Clément, receiver, etc. On the 9th day of September, 1899, Cuddy 
and IMuUen, the libelants in this case, intervened in the Massachu- 
setts case, by summary pétition, claiming maritime liens on the other 
vessels owned by the transit company covered by the mortgage. The 
liens claimed in that intervening pétition are the same liens which 
the libelants seek to enforce in this action. 

After setting out in détail their claim, the intervening petitioners 
(the libelants hère) prayed as follows: 

"That the reeeiver appointecl in the ahove-entitled cause be directed to 
pay your petitioners' claims in full, as preferred liens against said steam- 
ers, or that an order be entered requii'ing said receiver to pay to your 
])etitioners the earnings of said steamers over and above tlie cost of operat- 
liig them until said several liens Uave been satisfied in full; and that said 
recoivcr may, in that event, be also required to insure said steamers in some 
Koud and responsible Insurance companies against the périls to which said 
property is being subjected by sueh use, with loss payable to your peti- 
tioners and other holders of maritime liens as their interests may appear, 
and for such other and furtlier orders as may accord with justice and peti- 
tioners' rights unu'er the circumstances." 

On the SOth day of September, 1899, the receiver filed his answer 
to this intervening pétition, denying that the petitioners had a mari- 
time lien against the vessels described in their pétition. To the same 
effect the trustées of the mortgage answered. On the same day, 
which was 11 days after Cuddy and Mullen had intervened and be- 
come parties to the suit, a decree of foreclosure and sale was entered, 
which contained, among other findings, the foUowing: 

"The purehaser or his assigns shall, as part considération for the steam- 
boats, properties, and franchises purchased, and in addition to the .sum bid 
therefor, take the same and receive deeds or bills of sale therefor upon the 
express condition that to the extent that the assets or the proceeds of assets 
in the hands of the said receiver, Percival W. Clément, not subject to any 
other lien or charge, shall be insufficient for that purpose, such purehaser, 
his successors, or assigns shall pay, satisfy, and discharge ail indebtedness, 
obligations, or liabilities which shall hâve been contracted or incurred by the 
receiver before delivcring possession of the r)roperty sold in the management, 
opération, use, or préservation thereof ; and also ail maritime or statntory 
liens upon the said steamboats or any of them which this court shall here- 
after allow and order to be paid and which shall not hâve been paid bj 
the receiver. » * * And the purehaser and his successors and assigns, 
respectively, shall thereupon be entitied to hâve and to hold the premises 
so conveyed free and discharged from tlie lien and incumbrance of such 
mortgage and of the claims of ail other parties to this suit and those clahn- 
Ing under them, save only as herein expressly reserved, but subject to ail 
other réservations herein contained," 
145 F.— 5 
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Thereafter the property was sold under this order for a less 
amount than the aggregate of the bonds against it; so that, if the 
contention for a lien was not sustained, nothing would be left to apply 
on the indebtedness to the interveners. In the decree confirming 
the sale, entered December 18, 1899, appear the following provisions: 

"Subject, liowever, to ail equities reserved and to ail and. slngular the 
teriïis and conditions of purchase as provided in said decree, which terms and 
conditions are by refei'ence thereto hereby incorporated in tbis decree witb 
the same force and efCect as though set forth at length, and subject also to 
the suins hereinafter required to be paid by said purehasers, Will Lawrence 
Sargeant and Berton Allen Aikens, and to ail and singular the terms and 
conditions hereinafter contained. And this court expressly reserves and re- 
tains jurisdiction of this cause and power to enforce ail the provisions of 
said decree of foreclosure and sale entered in this court, and also ail pro- 
visioi ■ of this decree, including the right to retake and resell any of the 
property sold in case said purehasers, their successors, or assigna, shall fall 
to comply with any order of this court in respect to the payment of any 
of the prier indebtedness, obligations, or liabilities required in said decree 
or in respect of any other of the terms or conditions of said decree or of 
this decree, within thirty days after the service of a copy of such order. 
* * * And also ail maritime or statutory liens upon said steamboats or 
any of them, which this court shall hereaftcr allow and order to be paid, 
and which shall not hâve been paid by the receiver. * * * " 

On the same day an order of référence was made of the contro- 
versy arising out of the intervening pétition of Cuddy and MuUen, 
as follows; 

"And now, to wit, December 18, 1809, upon considération thereof, it is 
ordered by the court that the pétition of Loftus Cuddy and Martin Mullen, 
flied iu this cause, be and the same is hereby referred to Frédéric Dodge, 
Esq., a master of this court, to ascertain and report to the court whether 
or not a maritime or other lien exists against the steamers lately belonging 
to the Ogdensburg Transit Company. The master is not limited to finding 
questions of fact, but may state his conclusions of lavr in référence thereto." 

The master thus appointed heard tlie proof and reported in favor 
of the petitioners there, the Hbelants hère, finding that they were en- 
titled to a maritime lien. This finding was excepted to, and on hear- 
ing before the Circuit Court was reversed (lO'î' Fed. 978) ; the court 
holding that, under the facts as proved, the cross-petitioners were 
not entitled to a maritime lien for the coal supplied to the several 
vessels. The case was appealed to the Circuit Court of Appeals for 
the First Circuit, which affirmed the décision of the Circuit Court. 
The opinion of the court will be found in 113 Fed., at page 454, 61 
C. C. A. 288. Application was made to the Suprême Court of the 
United States for a writ of certiorari, and was denied. 

On the 12th day of July, 1901, libels were filed in this court by the 
same parties who had intervened in the Massachusetts case, seeking 
to enforce their claimed maritime lien against the vessels formerly 
belonging to the Ogdensburg Transit Company for supplying coal, 
being the same vessels upon which they sought to assert a maritime 
lien in the Massachusetts case. Thèse eight cases were later, by stip- 
ulation of the parties, Consolidated and heard together as one cause. 
Some new testimony bas been taken, bearing upon the right of the 
libelants to hâve the lien on the vessels which they claim were sup- 
plied; but, in view of the conclusion to which I bave arrived, that 
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the n'ghts of thèse parties hâve already been adjudicated and deter- 
mined, it is not necessary to refer further to this new testimony, or to 
any of the évidence in the case. 

The respondents insist that the claim hère made has already been 
adjudicated in the case just referred to; and it seems impossible to 
escape the conclusion that that position is Sound. The chief grounds 
upon which the libelants base their claim that there has been no con- 
clusive adjudication of their rights are that the Circuit Court for the 
District of Massachusetts had no jurisdiction to finally détermine 
their rights, that their intervention in that case was necessary to 
protect their rights, and that their right to a maritime lien was a 
positive right which they might enforce in an appropriate jurisdic- 
tion, in rem; but that, the res having passed into the custody of a 
court of equity, no proceeding in rem could be prosecuted while the 
equity court had possession of the property. Some persuasive force may 
be conceded to this argument. For practical purposes, however, it is 
answered by an examination of the method in which, and the purpose 
for which, thèse libelants intervened in the equity case. They did not 
intervene merely for the purpose of having their rights as maritime 
lienholders protected. They did not merely ask for a préservation 
of the property, or that it be insured. They submitted the entire 
controversy to the court, asked a final adjudication, and sought an 
order directing the payment to them of the full amount of their claim. 

The prayer of the intervening pétition contemplated the doing 
of one of two différent things: either (1) the payment of their 
"daims in full, as preferred liens" against the steamers; or (2) the 
payment of "the earnings of the steamers" until the liens were satis- 
fîed, and incidental to this that the steamers be insured for the bene- 
fit of the petitioncrs. This was a submission of the entire controversy 
to the court. In addition to this, they must hâve acquiesced in the 
order of sale, for they were in court, and on the same day procured 
an order in their own interest. That order of sale contained many 
provisions inconsistent with the view that the intervening petitioners 
could appeal to any other court if they were not satisfied with the 
relief obtained in that case. Similar provisions appear in the decree 
confirming the sale, which was entered on the day when the libelants' 
claim to a maritime lien was referred to the master. Now, summing 
this ail up, we find that the libelants hère did enter a court of equity 
voluntarily. They did set up therein their maritime lien. The court 
took cognizance of the daim. The other side contested. A full 
hearing was had. The Circuit Court and the Circuit Court of Appeals 
passed upon the right to a maritime lien without limitation of their 
power, or qualification as to the scope of the inquiry. 

What question can be hère litigated ? Nothing but the question of a 
maritime lien. But that question, at the instance of the libelants, 
was fully tried in a court having jurisdiction of the subject-matter 
and of the parties, and decided on its merits. Indeed, so far as the 
libelants were interested in the property, it was the only question liti- 
gated. The trial was ancillary and interlocutory, as regards the main 
case, but it was original as regards the parties to this case. The 
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United States court in Massachusetts, having lawful possession of 
the property, had jurisdiction to sell it and dispose of the proceeds, 
subject, we may assume, to tlie rights of otliers who were not, or 
could not be, brouglit within the jurisdiction of that court. Subject 
to that assuined quaHfication, which concèdes the Hbelants ail they 
could possibly claim, the Circuit Court had unqualified jurisdiction 
and dominion over the subject-matter. If it had, and could acquire, 
no jurisdiction over the Hbelants against their will, that difficulty 
is removed by their voluntary entrance into the case and the court. 
If, even then, any question of jurisdiction could be raised, it could be 
raised only by the défendants, or by some one claiming adversely to the 
voluntary interveners. But no such question was ever made; and it 
results, therefore, that ail the cléments necessary to clothe a court with 
full jurisdiction over the parties and the subject-matter were there 
présent. Estoppel could bave no more significant or illustrative ex- 
ample. 

It vvould be idle and unprofitable to endeavor to fineîy distinguish 
the various cases on the subject of res judicata as they are sought 
to be applied hère. This case présents noue of the usual difficulties 
where that doctrine is applied. Hcre were the same parties, agreeing 
to submit their controversy to the jurisdiction of a court which had 
jurisdiction of the property. The question was identical with the 
question hère. The testimony upon it was only such testimony as 
would be compétent hère. The relief sought for was precisely the 
relief sought hère. AU of the incidents which are used to define a 
typical and uncomplicated case of res judicata are indisputably présent. 
If the controversy hère presented bas not already been fully and 
finally litigated, it is difficult to conceive how an end may corne to 
litigation. 

The libels will be dismissed, at the costs of the Hbelants. 



In re EASTLAGIC. 
(District Coiu-t, D. Xew Jersey. April 6, 190G.) 

BANKErpTCY — K1.EOT10N OF Tbustee — Setting Aside. 

The right to eleet a trustée for a ban];ruiit beiiig given to the creditors 
by Bankr. Aet July 1, 1808, c. 541, §44, 30 Stat. 557 [U. S. Comp. St. 
1901, p. 3438], their eleetioii should be permitted to stand, unloss it 
clearly appears that in conducting it some principle of law intended to 
seeure the administration of the bankrupt's estate in the interest of bis 
creditors bas been violated. 

Same — Infixence or Bankrupt tn Sélection of Teustee. 

A dobtor stated at a meeting of bis creditors that be intended to file a 
pétition in banli;ru])tey as tbe best way of liqnidating, and tbat if a por- 
son wliom he desired could be electod trustée he tliouglit bis estate 
would pay in Itill and leave a surplus for liimsclf, and lie asked bis 
creditors présent to support sucli persou, to whicli tliey agreed. After 
bis pétition bad been flled, a movement baving been made by certain 
creditors to eleet a différent trustée, and letters having been sont out 
to creditors in tbat bebalf, a letter was iirepared by the bankrupt's at- 
toriiey which was sigued and sejit out by a large créditer advocating the 
élection of tbe bankrupt's candidate. At the creditors' meeting a very 
large majority of the creditors botli in nunilier and in amount of claims 
yoted for such person ; so far as appcarcd witbout further solicitation on 
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the part of tbe bankrupt or his attorney, about half of them în number, 
and three-foiii-ths in amount of daims, being présent and voting in per- 
son. HeUl, tliat tbe faets stated did net justify the référée or court in 
refusing to approve tlae élection, in tbe absence of anytbing showing tbat 
it would be detrimental to tbe interest of any creditor. 

In Bankruptcy. On pétition to review order of référée. 

French & Richards and W. T. Read, for petitioners. 
Wilson, Carr & Stackhotise, for respondents. 

LANNING, District Judge. At the fîrst meeting of the creditors 
of the bankrupt, 32 creditors, holding claims aggregating the sum of 
$19,136.41, voted in person for Dr. Harry H. Grâce as trustée. At- 
more & Sons, creditors to the amount of $160.90, by their attorney 
W. T. Read, and Barber & Perkins, creditors to the amount of $674.72, 
by their attorney J. E. Borton, and 33 other creditors, whose claims 
aggregated $4,135.45, by their attorney W. E. French, voted for the 
same trustée. The total number of creditors voting for Dr. Grâce was 
66, and the total amount of the claims held by thèse creditors was 
$24,107.48. Twenty-four other creditors owning claims to the amount 
of $2,851.71, by their attorney H. F. Carr, voted for John G. Danen- 
hower as trustée. As the creditors who voted in person did so, they 
left the referee's office. After they had left, and no one remained in 
the office except the référée and the attorneys above rnentioned, Mr. 
Carr, as the représentative of the creditors whose proxies he held, 
objected to the approval by the référée of the élection of Dr. Grâce, 
on the ground that his élection had been brought about wholly by the 
efforts of the bankrupt and his attorneys. No proofs were taken on 
this point, but Mr. Carr made a statement, the substance of which 
the bankrupt's attorney admitted to be true. The referee's certificate 
concerning this statement is as follows : 

"Tbat Mr. Carr stated in tbe présence and hearing of ail of the attorneys 
above named tbat he (Carr) was présent at a meeting of tbe creditors of 
the said Eustlack, held January 6, 1000, at the office of J. Willard Morgan, 
207 Market Street, Camden, New Jersey. That tbe meeting was called by 
William Early, as one of the attorneys for the said Eastlack ; that at the 
said meeting the said Eastlack was represented both by the said Wil- 
liam Early and by J. Willard Morgan. That a statement was submitted pur- 
porting to show tlie assets and liabilities of the said Eastlack, and that such 
statement purported to show an oxcess of assets over liabilities of about 
823,000. Tbat, in rcsponse to an inquiry of one of tbe creditors as to what 
Eastlack desired to do in the premises, the said Eastlack stated to the 
creditors présent, who were about G.5 or 70 in nunil)er, tbat be had determined 
to file a vohmtary pétition in bankruiitcy, tbat it had been determined that 
this was tbe most feasible means of lifjuîdating the estate of the said East- 
lack. That the said Eastlack then personally stated tbat be had but one 
favor to ask of his creditors, and tbat was tbat he he permitted to name the 
prospective trustée in bankruptcy; tbat ho desired some one who would work 
in harmony with him in winding up tbe estate; and that he bolieved that, 
if this were done, there would be some part of tbe estate coming to him 
after the creditors had been paid. In response to an inquiry of a creditor as 
to the name of tbe person suggested, Mr. Eastlack said tlîat his name was 
Dr. H. H. Grâce, of Camden, N. J. Tbat Dr. Grâce was thereupon named 
by one of the creditors, and that tbe creditors then prosent voted for Dr. 
Grâce as trustée, and a number of the creditors were askod to sign, and 
did sign, a paper for the purpose of signifying such intention. 
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"Mr. Carr furtlier stated tbat he had in his possession a letter, of wbich 
the following is a copy: 

'"Phila., Pa., Jaii. 15, 190G. 

" 'Dear Sir : As you may already know, wc are one of tlie creditors of Mr. 
J. E. Eastlack, wlio bas just filed liis pétition in banliniptey ; his indebtedness 
to us amounting to over $5,100. A meeting of bis creditors was held on tiie 
(Jtb inst, wbieb was largely attended aud at wbicb tlme Mr. Eastlack made 
a very clean and inipressive statement of bis affairs and expressed bis belief 
tbat if be vvere permitted to noininate tbe trustée in bankruptcy wbom he 
<»uld assist in perfect barmony, tbat he believed be could pay dollar for dol- 
lar to his creditors. Ilis nominee is Henry H. Grâce of Camden, and ail his 
creditors seemed to be thorougbly satistied witb this sélection. It is under- 
stood tbat an effort is being made to oppose the sélection of Henry H. Grâce 
by controlling tbe votes of a number of small creditors. To this end, we are 
informed certain attorneys bave sent out a letter stating tbat the majority of 
unseeured creditors are opposed to Mr. Grâce. Such a statement we believe 
to be without foundation, aud only written for tbe purpose of controlling the 
trusteesbip and tbe fées incideutal thereto. Certainly tbe meeting of tbe Oth 
inst. was made up almost exclusively of unsecured creditors, and not a dis- 
eenting voice was heard from any of thèse. Tbe largest creditors are 
strougly in favor of H. H. Grâce for trustée. 

" 'Wbo tbe nominee of the ojiposing attorneys migbt be we are not aware, 
but tbe gentleman named by Mr. Eastlack is one wbo stands bigbly in the 
City, whose integrity is beyond question, wbo is a personal friend of Mr. 
Eastlack, and bas absolutely no otber end in view except to pay tbe creditors 
in full aud to leave something to the crédit of the bankrupt. In fact, we 
understand tbat be expects to ask no compensation for bis service. We are 
strongly impressed tbat tbe sélection of Mr. Grâce as trustée will be of tbe 
greatest advantage to ail concerned, but tbe only way you can participate in 
his sélection is by flling your claim at the next meeting of tbe creditors, of 
wbich notice will be given you, and being represented personally by some 
attorney instructed by you to vote for Mr. Grâce. If your claim is prepared 
in légal form, you are eutitled to vote without an attorney. If your claim 
is already in the bauds of an attorney, will you not kindly instruct bim to 
vote for Mr. Grâce aud notify us tbat you bave done so? If you bave no 
attorney, we can recommend to you Thomas E. Erencb, of 106 Market Street, 
Camden, wbom we bave named because of bis long practice and bigh stand- 
ing in tbat city, and wbo will vote your claim for Henry H. Grâce. 

" 'Yours very respectfully, W. F. Oreunan, 37 So. Water St.' 

"Mr. Carr stated tbat he was credibly informed, and believed it to be true, 
tbat exact copies of the said letter had been forwarded to ail of the unse- 
cured creditors of the said bankrupt, and tbat he (Carr) was lilœwise in- 
formed, and believed it to be true, tbat tbe said letter had been drafted by 
one of tbe attorneys for tbe bankrupt. Mr. Carr then offered to substantiate 
ail of thèse statements by sworn testimony, if the référée and attorneys 
présent so desired. In response to tbis Mr. Early stated tbat the state- 
ments made by Mr. Carr as to wbat occurred at the said meeting of tbe 
creditors, held January 6, 1906, vvere substantially true. Mr. Carr then 
inquired of Mr. Early wbether the said Mr. Early was willing to answer 
such questions as Mr. Carr should propound witb référence to the letter dated 
January 15, 1906. Mr. Early signitied bis wlllingness so to do. Thereupon 
Mr. Early stated In response to tbe questions of Mr. Carr tbat be drafted 
the letter dated January 15, 1006, and that the said Mr. Early was re- 
sponsible for the statement that, if tbe daims of tbe unsecured creditors 
were sent to Mr. French, Mr. French would vote the said claims for the said 
Henry H. Grâce. That the letter was signed by Mr. Drennan at bis Phila- 
delpbia office and forwarded by bim from tbere to substantially ail the cred- 
itors, and tbat tbe letter was written to ofCset a letter sent out to creditors. 
The référée thereupon inquired wliother the iiarties présent required actual 
proof to be produeed of tbe facts above st.'ited. The attorneys présent made 
no olijeetion to tbe référée detenniiiing tbe question of tbe approval of tbe 
élection of Dr. Grâce upon tbe statements of fact made by couusel, and did 
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not reqnire formai proofs thereof to be made, and argued the question fully 
iipon its merits without objection to the form of proof. AU of the creditors 
wbo voted in person left the meeting as they voted and were not présent at 
the tiuie Mr. Carr made the objection nor at the argument." 

After hearing argument, the référée made the order now under 
review, bearing date February 2, 1906, whereby he disapproved the 
élection of Dr. Grâce as trustée and continued the meeting of the 
creditors to a future day for a new élection. The question now to be 
decided is whether the référée erred in making the order. 

The bankruptcy act of 1867 contained a provision that : 

"Ail élections or appointments of assignées shall be subject to the approval 
of the judge, and when, in bis judgment, it is for any cause needful or t>xpedi- 
ent, he may appoint additional assignées or order a new élection." See Rev. 
St. §5034. 

ControUed by the rule thus established by Congress, the élection of 
a trustée by two creditors, brought to the register's office by the solici- 
tor of the bankrupt, was set aside in the Bliss Case, reported in Fed. 
Cas. No. 1543. The court said: 

"It is certainly against the policy of the act that a bankrupt should sélect 
his assignée, as, by electing a fraudulent person or a person disposed to 
favor him, the riglits of the creditors might suffer. It is true that, if the 
creditors do not care sufficiently for the matter to attend tlie meeting, they 
ought not to complain. But still the law is no less brought into contempt A 
fraudulent diseharge of a debtor, or the discharge of a debtor who does not 
surrender ail his assets, is precisely wbat those charged with the exécution 
of the law are bound to guard against. If the court could be advised that in 
any particular case the banlirupt Lad brought in one or more of hîs friends, 
although bona fide creditors, and had by them chosen an assignée who was 
also his friend and In his interest, it is clear that the court would withhold 
its approval." 

And in the Wetmore Case, Fed. Cas. No. 17,466, the assignée 
chosen by the creditors of the bankrupts had been for several years 
the bookkeeper of one of the bankrupts. This one of the bankrupts 
and his attorney attended the meeting of the creditors and voted under 
powers of attorney received from some of the creditors. 

The court set aside the élection, saying: 

"While the choice of an assignée is vested by law in a majority in num- 
ber and amount of tlie creditors, it is subject, nevertheless, to the apijroval 
of the district judge — a provision which implies a discretionary power to dis- 
approve a choice so made. While the judge ought not arbitrarily, eapriciously, 
or from dislike or partiality, to overrule the décision of the creditors, he is 
bound to see that the rights of the minority are properly i)rotected, and to 
refuse confirmation, where he has good reason to suspect the assignée had 
beeu chosen In the intorests of the bankrupts." 

The présent bankruptcy act contains no provision like the one above 
quoted from the act of 1867, but the Suprême Court has promulgated 
an order (General Order 13 [33 C. C. A. xvii, 89 Fed. vii] ) reading as 
f oUows : 

"The appointment of a trustée by the creditors shall be subject to be 
approved or disapproved by the référée or by the judge; and he shall be re- 
movable by the judge only." 

It is évident that the Suprême Court intended by this order to es- 
tablish a rule conccrning the approval or disapproval of élections by 
creditors similar to that which existed under the act of 1867. The 
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décisions under the présent law on this point show that sucli has 
been the nnderstanding of our fédéral courts. 

In Faher v. Reinhard (D. C.) 10 1 Fed. 302, the votes of certain 
creditors were challenged on the ground that the letters of attorney 
to the person representing them liad been procured througli tlie in- 
fluence and eiïorts of the banltrupts for the purpose of controlling 
tlie élection of the trustée. After hearing the évidence in the matter, 
the référée sustained the challenge. The opinion in that case shows 
that a plan for the élection of the bankrupts' candidate was conceived 
and carried out in the bankrupts' place of business, and that the bank- 
rupts themselves had by preparing the proofs of claims for creditors 
without expense to them, and by the solicitation of creditors at their 
place of business to give their proxies to one of the bankrupt's clerks, 
attempted to direct and control the proccedings looking to the élection 
of a trustée. The référée disapproved this action, and, on pétition for 
review, the court affirmed the order of the référée. This décision was 
affirmed by the Circuit Court of Appeals. lOG Fed. 57, 45 C. C. A. 218. 

In the Rekersdres Case (D. C.) 108 Fed. 20G, an attorney represent- 
ing the bankrupt and her regularly appointed attorney, who also held 
letters of attorney from three creditors, nominated a certain person 
for the trusteeship of the bankrupt. Objection being made in behalf 
of another créditer to the nomination, the référée sustained the ob- 
jection because the business association of the proposed trustée with 
the regularly appointed attorney of the bankrupt raised a presump- 
tion that the person nominated for trustée was nominated in fact by 
the bankrupt or her attorney, and was therefore not a suitable person 
to act in the interest of creditors. The District Court approved the 
referee's action. 

In the Henschel Case, 6 Am. Bankr. R. 25, upon the élection of a 
trustée, it was objected that the attorney by whose vote the trustée 
was elected held proxies obtained from creditors who were acting in 
combination with the bankrupt, and that the trustée was in fact the 
choice of the bankrupt and had announced in advance that, if elected, 
he would not prosecute certain actions which some of the creditors 
thought should be prosecuted. On a trial of the merits of the ob- 
jection, the attorney refused to answer certain relevant questions, and 
this fact, together with the fact that a large number of the claims 
represented by the attorney were proven, and thàt the letters of at- 
torney to him were executed before adjudication in bankruptcy, led 
to the disapproval of the élection of the trustée. 

In the Dayville Woolen Company's Case (D. C.) 114 Fed. 6?'4, the 
attorney of certain creditors was asked whether any of the claims in- 
tended to be voted by him had been assigned to any person or cor- 
poration in the interest of the bankrupt. He refused to answer the 
question. Notwithstanding this refusai, and the fact that he had 
acted as counsel for the bankrupt during the proceedings in insolvency, 
the référée permitted him to vote and approved the élection. On 
thèse facts the court set aside the order of approval made by the 
référée. 

In the Bhie Ridge Packing Company's Case (D. C.) 125 Fed. 620, 
there were objections that the trustée elected by the creditors had 
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previously advised the assignment for the benefit of creditors under 
the State law, which was the act of bankruptcy complained of, he 
being also the assignée, and that he was intimately associated with 
the attorney of certain stockholders of the bankrupt corporation who 
claimed also to be creditors. But the court held that thèse mère facts 
did not make the élection an improper one, but called only for a close 
scrutiny of it. In passing on the point, the court said : 

"It is to be remeinbered in ail suc-h cases that the clioice of a trustée is 
lodged by the law with the creditors constituting a inajority in nuiiiber and 
aniount, and that their sélection is not to be interfered with, unless it clearly 
iniperils the fair and efiieient administration of the estate. " 

In the Machin Case (D. C.) 128 Fed. 316, it was held that votes 
of creditors for a trustée could not be rejected, on the mère ground 
that the candidate voted for had formerly been the attorney of the 
bankrupts. 

In the Gordon Supply & Manufacturing Company's Case (D. C.) 
129 Fed. 622, the trustée elected was not only a stockholder in the 
bankrupt corporation, but had been associated closely as attorney and 
légal adviser with those who had theretofore been in control of the 
corporation. Inasmuch as their management appeared not only to 
be the subject of criticism, but might call for action on the part of 
the trustée to hold them personally responsible, it was held that the 
élection could not be approved. 

In the Cooper Case, 14 Am. Bankr. R. 320, 135 Fed. 196, it was 
held that the attorney who had been employed by the bankrupt to file 
his pétition, and whose obligation as attorney ceased at that point, 
and who had received no fee therefor, was not discjualified from voting 
on claims afterwards received from creditors without his own solicita- 
tion or the procurement of the bankrupt. 

Thèse cases establish the rule that the élection of a trustée by the 
creditors is not to be disapproved, unless there is good reason for 
believing that the élection has been directed, managed, or controlled 
by the bankrupt or his attorney or by some influence opposed to the 
creditors' interests. The proofs in this case show that at a large 
meeting of the creditors of Mr. Eastlack, called by him before he 
filed his pétition in bankruptcy, he told them of his intention to file 
such pétition, and of his belief that his assets, if wisely disposed of, 
would exceed his liabilities, and then expressed the hope that he might 
be accorded the privilège of naming his trustée. On being asked 
wlîom he would suggest, he named Dr. Grâce, who was thereupon 
nominated by one of the creditors and to whom no objection was 
made. After he had filed his pétition, his attorney, learning that some 
of the creditors were endeavoring to secure the élection of another 
person as trustée, prepared a draft of the letter set forth in the ref- 
eree's certificate. This letter was sent, it is true, "to substantially ail 
the creditors," but not by the bankrupt or his attorney, but by and 
over the name of one of the creditors. The letter speaks, indeed, of 
Dr. Grâce as the bankrupt's nominee. But neither the bankrupt nor 
his attorney attempted directly to control or influence the élection. 
Ali that the bankrupt did, to which any objection is made, was to say 
in a public meeting of his creditors, and not privately to a liniited 
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number of frîendly creditors, tliat he would like to hâve Ur. Grâce as 
his trustée. And ail that his attorney did was to prépare a draft of 
a letter which one of the creditors — a large creditor, having a claim 
exceeding $5,100 — sent to the other creditors recommending the élec- 
tion of Dr. Grâce. 

Section 44, Bankr. Act July 1, 1898, c. 541, 30 Stat. 557 [U. S. 
Comp. St. 1901, p. 3438] gives to the creditors the riglit to elect a 
trustée, and their élection should be permitted to stand, unless it 
clearly appeafs that in conducting it some principle of law intended 
to secure the administration of the bankrupt's estate in the interest 
of the bankrupt's creditors has been violated. In this case 33 cred- 
itors, holding claims to the amount of $19,13G.41, being a majority in 
number and amount, voted in person for Dr. Grâce. There is no 
évidence whatever tending to show that any one of thèse persons was 
influenced in his vote either by the bankrupt or his attorney. It is 
true that, as the letter set forth in the referee's certifîcate was sent 
"to substantially ail the creditors," some, and possibly ail, of thèse 
33 creditors received copies of it. But not one of them was called 
as a witness on the question as to whether he was influenced by it. 
For aught that appears in the case, they may bave made inquiry con- 
cerning Dr. Grâce and, independently of the letter they received, bave 
satisfied themselves that he was the best available man for the trustee- 
ship. The situation was altogether différent from what it would hâve 
been had thèse 32 creditors, or any considérable portion of them, been 
brought to the referee's office by the bankrupt or his attorney. In fact, 
the case is utterly barren of any évidence tending to show that any 
one of the creditors who voted for Dr. Grâce represented any interests 
other than his own. If the creditors had confidence in Dr. Grace's in- 
tegrity and in his ability and détermination to administer the trust in 
their interest, the fact that he was acceptable to the bankrupt would very 
naturally lead to his élection. Harmony of action between an honest 
bankrupt and an honest trustée tends to promote creditors' interests, 
and there is no law against the élection of a person as trustée merely 
because he is acceptable to the bankrupt. 

I think the proofs are not sufficient to lead to a disapproval of the 
action of a majority in number and amount of the creditors, and that 
the order of the référée should be set aside and the élection approved. 



UNITED STATES v. THOMAS et al. 

SAMB V. CUOSBY et al. 

(District Court, W. D. Missouri. April 10, 1906.) 

Nos. 2,533, 2,530. 

INDTCTMENT— Motion to Quash— Lack of Evidence. 

A court eaunot set aside an iiidictiiieut for lack of évidence to support 

It, even In tbose jurisCictions \v!]ere sucJa a motion n)ay be eutertained, 

wben tbere was any évidence bet'ore tlie grand jury on whicb to base It. 

[Ed. Note. — For cases in point, see vol. 27, Cent Dig. Indictment and 

Information, S 483.] 
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2. CONSPIEACY— FEDERAL STATUTE— OFFENSE AGAINST TJNITED STATES. 

Rev. St. § 5440 [U. S. Comp. St. 1901. p. 3(>T01 wliich niakes it a mis- 
demeanor to "conspire eitlier to commit auy ofCense agaiust tbe United 
Statei9 or to defraud the United States," wlien any act is done to effiect 
tlie olyeet of tlie conspiracy, must be coustrued as standing alone, and 
covers ail conspiracies to commit an act which is raade a criminal offense 
by tlie laws of the United States ; and tUe fact tliat the overt act charged 
to liave been committed may constitute a substantive offense on the part of 
oue or more of the acciised under the statute wliich tliey conspired to 
violate does not relieve them from liability to prosecution for the con- 
spiracy, at least wliere such offense is also a misdemeanor. 

[Ed. Note. — For cases in point, see vol. 10, Cent. Dig. Conspiracy, § 70.] 

On Motions to Quash Indictnients. 

A. S. Van Valkenburg, U. S. Atty. and Leslie J. Lyon, Asst. U. S. 
Atty. 

0. M. Spencer, Haie Holden, W. D. McLeod, and H. C. Timmonds, 
for défendants. '.,,.,. ,„.:_,^. . , ,,.La_..^„^^^_:_.^.j,.. ;, ^ . , • ., 

McPHERSON, District Judge. Thèse two cases were recently sub- 
mitted on the same arguments, and being alike, will be ruled on at the 
same tinie. 

1. The indictments are under section 5440 of the Revised Statutes, 
as amended [U. S. Comp. St. 1901, p. 3676]. Each of défendants, in 
each case, moves to quash the indictment. One ground is that theic 
was not sufficient évidence to warrant the return of the indictments. 
In many jurisdictions, a motion hke thèse would not be entertained. 
And in those jurisdictions where allowed, it is wholly discretionary. 
Of course that does not relieve the court from deciding the matter ao 
cording to the very right. But under the showing made, by oral testi- 
mony, assuming, that such évidence is compétent, it appears that the 
grand jury had some évidence on which to base the indictment. I ex- 
press no opinion as to how much évidence there was; but much or 
little, there was évidence. And évidence having been presented, the 
question is at an end. If this were not so, then the court would be re- 
viewing the action of the grand jury, and this cannot be done. 

3. The question calling for more considération is as to the construc- 
tion to be given to section 5440 of the Revised Statutes, as amended [U. 
S. Comp. St. 1901, p. 3676], under which the indictments were returned, 
and what kind of conspiracies the statute denounces. The conspiracy 
charged is that the défendants Thomas and Taggart, were allowed large 
commissions from the Chicago, Burlington & Quincy Railway Com- 
pany, operating a line of railway from Kansas City to Chicago, for ail 
freight from certain Atlantic seaboard cities, to Kansas City, routed 
over that railway, and that défendant Crosby was gênerai freight 
agent of the road, and it is charged that the three, with certain mer- 
chants of Kansas City, conspired to defeat the provisions of the statute 
of Pebruary 4, 1887, c. 104, 24 Stat. 379 [U. S. Comp. St. 1901, p. 
31541 commonly called the "Interstate Commerce Act," and the stat- 
ute of February 19, 1903, c. 108, 32 Stat. 847 [U. S. Comp. St. Supp. 
1905, p. 599], commonly called the "Elkins Act." Thèse statutes were 
to be circumvented, by routing the freight over said line of road, and 
the Kansas City merchants were to pay the regular and tariff rates. 
Then out of the large commissions allowed Thomas and Taggart for 
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thus routing the freîght, they were to pay back to certain Kansas City 
merchants, a part of said commissions, which, in effect and in fact, were 
rebates, and crimes under the two statutes referred to. The conspiracy 
charged is followed by allégations of certain overt acts in which rebates 
were paid out of the commissions received by Tliomas and Taggart. 
And Ihe argument of defendant's counsel is that as such acts, if true, 
were completed offenses under those statutes, that prosecutions therefor 
must be under those statutes. And it is earnestly contended that sec- 
tion 5440, as amended does not cover a conspiracy for the violation of 
the Interstate Commerce and the Elkins Acts. That is to say, it is 
contended by counsel for défendants, that if the things complained of in 
the indictments were done, then under the statutes of 1887 and 1003, in- 
dictments could be sustained, followed by the imposition of fines. And 
that being so, it is contended that section 5440 cannot be resorted to, to 
be followed, if convictions are obtained by judgments of either a fine 
or imprisonment sirap]y because of concerted actions from unlawful 
agreements to violate the statutes of 1887 and 1903. 

The history of 5440, as I understand it, is as follows: The act of 
March 2, 1867, entitled "An act to amend existing laws relating to 
internai revenue and for other purposes" is one of 34 sections, and 
covers many phases of the Internai Revenue Laws. Section 30 there- 
of provides: 

"That If two or more persons conspire elthor to commit any offense against 
the laws of the United States, or to defraud the United States in any nianner 
wUatever • * * the parties to said. conspiracy shall be deenied guiity 
of a misdemeanov" — 

The punishment for which was fixed at both fine and imprisonment. 
14 Stat. 471-484, c. 1G7 [U. S. Comp. St. 1901, p. 3676]. 

That section was the basis of 5440 of the Revised Statutes [U. S. 
Comp. St. 1901, p. 3676]. But by the same Congress (Thirty-Ninth 
for the years of 18G6 and 1867) by an act approved June 27, 1866, it 
was provided for a commissioner to be appointed by the Président, to 
codify ail laws which sliould be in force at the date of completion of 
the codification. Two things were requisite for the codification: (1) 
It was to be more than the usual codification. Ail obsolète and re- 
dundant statutes and parts thercof were to be omitted. and such omis- 
sions were to be supplied with additions and corrections, changes of sec- 
tions, chapters, and classifications, as would make it a harmonious whole ; 
(2) when such codification and such changes were made, and printed, 
it then had to receive the approval bv an enactment bv Congress. 14 
Stat. 74, c. 140 [U. S. Comp. St. 1901, p. 3755]. So that by section 
30 of the act of March S, 1867, above noticed, and the work of the 
commission under the statute of June 27, 18G6, and possibly changes by 
Congress, we hâve section 5440 of the Revised Statutes of 1873, pur- 
suant to an act of Decemher 1, 1873. Congress in adopting the Revised 
Statutes placed ail theCriminal Statutes under title 70, entitled "Crimes," 
and in 9 chapters [U. S. Comp. St. 1901, p. 3619]. Section 5440 was 
placed in chapter 5, entitled "Crimes against the opération of the govern- 
ment," a chapter of more than 60 sections, covering a great variety of 
crimes, the subject of internai revenue being but a small part. And 
thus the section (5440) has remained until the présent time as a !aw, 
except by an act of May 17, 1879, the minimum fine was strickcn out. 



UNITED STATES V. THOMAS. < i 

and giving the court the power to inflict either a fine or imprisonnicnt, 
or both. 21 Stat. 4, c. 8 [U. S. Comp. St. 1901, p. 3676]. 

It is concédée! by defendant's counsel that the statute is not alonc 
directed against offenses concerning the internai revenue, because of 
the case of Clune v. United States, 159 U. S. 590, 16 Sup. Ct. 125, 
■1-0 L. Ed. 269. In that case the indictment was under 5440 for a con- 
spiracy to do an act which was a crime by interfering with the mails. 
And in view of that décision, the contention is narrowed to the claim 
that the tmlawful act or crime must be one against the opération of 
the government, or some department thereof. And it is true that chapter 
5 of title 70 [U. S. Comp. St. 1901, p. .3660], in defining spécial acts as 
crimes, is largely, if not entirely, devoted to acts against the opération of 
the government, such as counterfeiting the currency, forgeries of public 
documents, interfering with the public lands, the postal System, and so 
on. No one dénies but that it is within tlie power of Congress to de- 
nounce as a crime, an act which efïects but a single individual, save 
as ail immoralties efïect good government and society. Therefore we 
liave fédéral statutes against assaults, robberies, larcenies, and so on. 
And such a crime is an "offense against the United States," adopting 
the first sentence of section 5440, because that section in part recites 
"if two or more persons conspire either to commit any offense against 
the United States" shall be punished as for conspiracy, as well as those 
who conspire "to defraud the United States." In other words, the stat- 
ute covers cases against two classes of conspirators : (1) Those who 
conspire to commit any offense against the United States. (3) Those 
who conspire to defraud the United States, whcther such frauds are of 
themselves indictable or not. 

It must be kept in mind that a crime covered by section 5440 is a 
misdemeanor, and that a violation of the act of 1887, and the amend- 
ments thereto, is but a misdemeanor, and the argument that the one is 
merged in the other is without force. Whether the conviction or ac- 
quittai of the one could be pleaded in bar as to the other is a question 
not before the court. But the violation of the commerce statutes being 
an offense, it can only be an offense against the United States. Ancl 
being an offense, why it is not covered by section 5440, I am unable to 
see. It follows that the only remaining question is, what bave the courts 
held as to the proper construction of the statr.te? The holdings are not 
uniform. As against the fores^oing are the following cases : United 
States V. Clark (D. C.) 121 Fed.'l90, by Archibald, District Judge ; 
United States v. Fehrenback, 2 Woods, 175, Fed. Cas. No. 15,08-3, by 
Tudge Woods; United States v. Dennee, 3 Woods, 52, Fed. Cas. No. 
14,948 by Judge Woods ; Curley v. United States, 130 Fed. 1, 64 C. C. A. 
369, by the Circuit Court of Appeals of the First Circuit, but in dictum 
onlv. But the weight of the authorities is to the contrary. 

In the case of In re Coy (C. C.) 31 Fed. 794, was decided by Mr. Jus- 
tice Harlan on the circuit, and was an application for a writ of habeas 
corpus. The prisoner, with others, was under indictment under section 
5440, the alleged conspiracy being to violate certain state statutes, 
and section 5511 of the Revised Statutes with référence to the élec- 
tion of representa-tives in Congress. The writ was denied. And the 
judgment of Mr. Justice Harlan was affîrmed in 127 U. S. 731, 8 Sup. 
Ct. 1263, 32 L. Ed. 274. 
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The case of United States v. Owens (D. C.) 33 Fed. 534, decided by 
Deady, District Judge, was an indictment under the second clause of 
section 5440, for a conspiracy to defraud the government of part of the 
public lands. While the question before this court was not before 
that court, yet Judge Deady said: 

"For the demurrer it is argued that section 5440 aiiplies only to a con- 
spiracy to defraud the revenue of the United States. The reason given is 
that the section beiug taken froni section 30 of the act of Mareh 2, ]SG7, 
c. 169, 14 Stat. 471 [U. S. Conip. St. 1901, p. 3G7G] entitled, 'An act to aniend 
existlng laws relating to internai revenue, and fou otlier purposes,' the words 
'to defraud' must be iimited to the suh.icct-mattor of tlie act— the internai 
revenue. The suhject of the act is not linilted by its title to revenue of any 
kind, but expressly includes 'other purposes' or subjects. The languase of 
the section gives no évidence that it was tUe intention of Congress to limit 
its opération to frauds upon revenue. Talceu in its natural sensé, the language 
includes a conspiracy to commit 'any' crime agninst the United States, or 
to defraud it in any manner ; and there is nothing in the circumstances 
of the case vchich ought to prevent it from baving eCCect accordingly. As 
found in the Revised Statutes, therc are some verbal changes in the section 
which only emphnsize the gênerai purpose and character of the statute. 
It is a wholesome and much needed act ; and it is difflcult to assign any reason 
compatible with the public good, or the protection of the public property or 
dues, why any conspiracy to commit a fraud thereon or thereabout should be 
excluded from its opération." 

In the case of Mackin v. United States, 117 U. S. 348, 6 Sup. Ct. 
TTY, 39 L,. Ed. 909, the charge was under 5440 for a conspiracy in 
tampering with the returns of an élection of a représentative in Con- 
gress. The point decided in the case was that the accusation should 
hâve been by indictment instead of by information. But inferentially 
it can be said that had the accusation been by indictment, that it would 
hâve been within the statute. 

Section 5358 of the Revised Statutes [U. S. Comp. St. 1901, p. 3639 | 
denounces as a crime the act of stealing from a vessel in distress. And 
in the case of United States v. Sanche (C. C.) 7 Fed. 715, Judge Ham- 
mond. District Judge, held that an inchctment for conspiracy againsi; 
two or more for the violation of section 5358, could be sustained under 
section 5440. In the opinion he said : 

"I am of opinion, therefore, that we cannot, on the principle of that case 
(United States v. Fehrenbaek, 2 Woods, 175, Fed. Cas. No. 15,083), be required 
to restrict section 5440 to such offenses as operate to injure the government 
itself, but that it covers every consi:)iracy to comnjit an act made an offense 
or crime by any law of the United States, as well as an act that may defraud 
the Ifnited States in any manner whatever." 

In the case In re Wolf (D. C.) 27 Fed. 606-611, Parker, District 
Judge, said : 

"It is manifest that to constltute a criminal offense under this section (5440), 
the object of this conspiracy must be to commit some offense against the 
United States ; that is, to do some act made a crime by the Laws of the 
United States, or to defraud the United States." 

The indictment charged a conspiracy to defraud the Cherokee Nation. 
Section 5132 of the Revised Statutes denounces as a crime an act of a. 
bankrupt in concealing and disposing of bis assets of the estate. By so 
doing the creditors only are injured. And for the violation of that 
section by conspiring to so do, Judge Dillon, in United States v. Bayer, 
4 Dillon 407-410, Fed. Cas. No. 14,547, after discussing other questions 
said; 
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"But if it be trne that none but the banknipt can be indictea under seetion 
i5132, still it is clear tbat otlier persons can combine and confederate witli liim 
to commit the acts tberein made offenses aguinst the United States. By 
section 5440, conspiracies to commit any offense against the United States 
are made punishable, provided some act Is done to effect the object of the 
conspiracy. The statute is based upon tbe common-law principle that con- 
spiring to commit a crime is of itseif criminal, but adds the requiremeut 
of an overt act, and the fact that one of the conspirators could not himself 
commit the intended offense nelther relieves him of guilt nor disables hini 
from co-operating with anotber person who is able to coomjit it." 

And the motion to quash the indictment was denied. 

The subject of conspiracy, both at comnion law and under section 
5440, is elaborately discussed by the Circuit Court of Appeals for the 
Ninth Circuit in the case of United States v. Benson, 70 Fed. 591, 17 
C. C. A. 293. While the indictment was under the second clause of 
the section, the court said : 

"What facts are necessary to be aileged in tbe indictment in order to con- 
stitute an olïense punishabie under the provisions of section 5440? It wili 
be observed by référence to the language of this section that it embraces 
two separate and distinct offenses, viz. : Fii'st, a conspiracy to commit an 
offense against the United States ; second, a conspiracy to defraud tbe United 
States in any manner or for any purpose." 

The case of Stokes v. United States, 157 U. S. 187, 15 Sup. Ct. 617, 
39 L,. Ed. 667,. was an indictment under section 5440 charging' a con- 
spiracy to unlawfully use the mails under section 5480 [U. S. Comp. St. 
1901, p. 3696]. The government was in no sensé defrauded, nor was 
the opération of the government interferred with, unless carrying for- 
bidden letters was an interférence. The récipients of the letters were 
the persons wronged, and the judgments of conviction were sustained. 

The case of United States v. Cassidy (D. C.) 67 Fed. 698, was a case 
heard by Morrow^ District Judge. The indictment was under the statute 
in question and the conspiracy was to do two unlawful things, viz. : 
(1) Toimpede the mails; (2) To impede commerce between the states. 
And the latter was given as much prominence as the first. 

Reilley v. United States, 106 Fed. 896, 4G C. C. A. 25, the Circuit 
Court of Appeals for the Sixth Circuit sustained a conviction for con- 
spiracy under section 5440, the unlawful thing agreed upon being to 
distribute lottery tickets, partly by mail, and partly by carriers from one 
State to another. 

The original statute of March 2, 1867, as lias been stated, was of 34 
sections, and ail but section 30 was with référence to the internai revenue. 
But section 30 was with référence to conspiracies and the language was 
"to commit any offense against the laws of the United States." For 
some reason not disclosed, so far as I am advised, when the section was 
carried forward into section 5440 of the Revised Statutes, it was chang- 
ed to read "to commit any offense against the United States." But it 
was only a change of phraseology, and not of meaning, because there 
is not, and cannot be, any offense against the United States, that is not 
against the laws, for the reason declared over and over again, until it 
is now commonplace, that we hâve nothing but statutory crimes. 
And if an act is against the law, it is against the United States, and if 
against the United States, it is because it is against the laws, and by 
"laws" is meant "statutory laws." 
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Our Criminal Code is in one title (70). And that title is subdivided 
into 9 chapters. And because section 5440 is within cliapter 5, entitled 
"Crimes against the opérations of tlie government," it is urged that 
the section mnst be limited to acts against the opérations of the govern- 
ment. But Justice Miller said in United States v. Hirsch, 100 U. S. 
35, 36, 25 L,. Ed. 539, that as to a crime committed before the adoption 
of the Revised Statutes, that section 30 of the original act, now section 
5440, should be considered as though an independent statute. And 
whether section 5440 was properly classified and made part of chap- 
ter 5 of title 70 is of no conséquence. Title 74 of the Revised Statutes 
[U. S. Comp. St. 1901, p. 3750] is upon the subject of construction of 
the statutes. Section 5595 [U. S. Comp. St. 1901, p. 3750] is to the 
effect that the preceding 73 titles contain ail the laws of the United 
States then in force. 

And section 5600 [U. S. Comp. St. 1901, p. 3751] is as follows: 

"Sec. 5G00. The arrangement and classification of the several sections of 
the revision hâve been made for the piirpose of a more eonveuient and orderly 
arrangement of the same, and therefore no infereuce or presumption of a 
législative construction is to be drawn by reason of the title, under which 
any particular section is placed." 

Most of the cases are of those where the conspiracy was to defraud 
the government, or against the opérations of the government, but that 
is no argument against the scope of the statute. And if it were, it is 
by no means certain that the Interstate Commerce Commission is not 
a department of the government, and ail statutes upon the subject of 
commerce, to an extent at least, are to be enforced by that commission. 
The holding is that section 5440 must be interpreted as though standing 
alone. It covers ail conspiracies. And the subject of the conspiracy may 
be any act covered by any criminal statute ; in any event that which is 
a misdemeanor. Of this conclusion I am not in doubt. But if in er- 
ror, it can be corrected, but could not be if I were to otherwise hold. 
Of course no judge would décide against a défendant, and for the 
government, on the ground that a défendant only can hâve the décision 
reviewed, nor would he décide against the government to eut off a. 
review. But ail judges are pleased when thèse rulings, and especially 
in cases of public interest, can be and are reviewed, as can be done in the 
cases now before the court. 

The motion to quash in both cases will be denied. And in so ruling, it 
is deemed proper to state: (1) The two questions covered by this 
opinion onlv are decided. Other assignments of motions to quash were 
not discussed. The others can be considered later, provided they are 
such objections as could then be first urged. (2) In case No. 2639, a 
ruling is not made as to whether the indictment charges défendant 
Crosby with the alleged conspiracy, or only in committing overt acts. 
The indictment is peculiar, and somewhat unusual in that respect. It 
must be kept in mind that défendants are charged with the crime of con- 
spiracy, and for no other crime. 

But that question was only alluded to in argument, and it calls for 
tnore considération than was given to it by counsel, and more by the 
court than can now be given. 
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GÏIÙNBERG V. rXITKD STA'J'ES. BAITUm v. SAME. TRAFTON v. 
SAME. SITEDD v. SAME. 

(Circuit Court of Apiieals, First Circuit. April 27, liJOS.) 

Nos. 508-001. 

1. InDICTMKNT— CO.VSPTRACY OF OrFlCEKS To Defraud United Statf,s. 

Ofiicers in tlie revenue service, wlio consiiire with otliei's to defraud the 
United States, may lie prosecuted tlierefor, luider Rev. St. S 31(:i9 [TJ. S. 
Comp. St. lUOl, p. 20rj9], or tliey may be .ioiiied witli the in<lividual couspira- 
tors in an iudictuient under section .5440 LU. S. Comp. St. 1901, p. 3076]. 

[Ed. Note. — For cases in point, see vol. 27, Cent. Dig. Indictment and 
Information, §§ 327-333.] 

2. Same — Trial— Mattees Discretionaey with Court. 

Tlïe talving of a plea of guilty from one of a number of défendants 
jointly indicted for conspiracy, in open court, and in tlie présence of tbe 
jury panel, is a matter witliin tlie discrétion of tbe trial court, and does 
not constitute error for which a judgnient of couviction against the other 
défendants will be reversed. 

3. Same— Instructions. 

On the trial of members of a partnership charged with conspiracy to 
defraud the United States hy obtaining the entry of iinported goods at 
less than their true valuation, a refusai to charge that the failure of 
défendants to produce invoices of the goods on notice by the United States, 
or to produce their employés as witnesses, could not be considered against 
them, and the gn'ing of a contrary cliarge that the jury might consider 
such facts keld not réversible error, In view of the condition of the record. 

4. OusTOMS Duties—Undekvaluation— Conspiracy— Pbosecution— Evidence. 

On an issue as to the contents and value of certain cases of imported 
goods whieh défendants were charged witfi havhig secured the entry of 
at an undervaluation through a conspiracy, the testiniony of a witness 
who assisted in the sélection and packing of the goods by the foreigii 
seller was not inadmissible, because lie dld not take part iu nor witness ail 
of the steps taken from the sélection of the goods for shipment to the 
closing of the cases and their shipment, and consequently could not testify 
from his own knowledge to the ultiniate fact ; but bis testimony is ad- 
missible, so far as it relates to pertinent facts withiu his knowledge, to 
be considered in connection with that of other witnesses and the estab- 
lished course of business in the establishment. 

5. Oriminal Law—Appbal— Review— Harmless Error— Adiiission of Evi- 

dence. 

In the absence of more spécifie exceptions than appears in the record, 
the admission in évidence of a gênerai statcment by such a witness of 
the contents of a particular case, made on référence to an invoice made 
at the time. was not prejudicial error. where the jury were instructed to 
consider his évidence only in relation to facts within his i)ersoual knowl- 
edge, and from his entire évidence the jury could readily détermine what 
facts were so within his knowledge. 

6. Witnesses— Refresiiinq Memory feom Books — Contemporaneousness of 

Ektey. 

Ledger entries in the books of a large mercantile partnership, showing 
the gross amounts of invoices of goods sold to a cnstomer, and payments 
received thereon, posted at the close of tlie calendar month in which the 
sale was made, are sufiiciently contemporîineous that they may be referred 
to by a partner for the purpose of refreshing his memory as to such facts, 
where they were exainined by him at or near the time of their entry and 
then kiiowu by liini to be correct. 

[Ed. Note. — For cases in point, see vol. 50, Cent. Dig. Witnesses, §§ 8S1, 
882, 887, 888.] 

14û F.— 6 



82 145 FEDERAL REPORTER. 

7. Ci:STO:\fS BuTIES— UnDERVALUATION— CoNSPIKACY— iNDICUtENT— Varianoe. 

Wihere an indictnient chargea a conspiracy to defraud the United States 
of moneya tliereat'ter to become due from a certain mercantile flrni as 
customs duties, proof that tlie nierciiandise in question was consigned to 
a fii'ui of customs brokers, wlio paid the duties tliereon, was not a vari- 
ance ; the goods being owned by the mercantile lirm, and so consigned 
ouly for convenience of entry. 

8. Same—Tbia]>— Evidence. 

A défendant, wlio was an examiner in the custouihouse, was charged 
with conspiracy with his codefendants to pernùt the entry of goods sub- 
.iect to an ad valorem duty at an undervaluatiou. It was shown tliat 
two cases of goods passed by him were throughout of niuch higher grade 
than sliown by the invoices, and tliat each contained a nuniber of in- 
closed packages, and on cross-examin;ition that he examincd only one 
package out of the two cases. JïeM, that évidence offered by him to show 
that it was bis custom, with respect to the goods of ail importers, to 
examine one package ouly of a case in which the goods were ail of one 
kind, and that it was not tmusual for him to pass two cases on examina- 
tion of one, was properly excluded as inmiaterinl on the question of his 
fraudulent intent, siiice under the facts shown the examination of the 
single package was sufficient to hâve shown the fraudulent character of 
the entry. 

In Error to the District Court of the United States for the District 
of Massachusetts. 
See 131 Fed. 137. 

Boyd B. Jones (Marshall P. Thompson and Horatio N. Allin, on the 
brief), for plaintiffs in error Samuel Griinberg and Charles A. Baitler. 

Everett W. Burdett (Joseph H. Knight, on the brief), for plaintifï 
in error John W. Trafton. 

Charles K. Cobb, for plaintifï in error James A. Shedd. 

WilHam H. Garland, Asst. U. S. Atty., and John H. Casey, Spécial 
Asst. U. S. Atty. 

Before CODT and PUTNAM, Circuit Judges, and ALDRICH, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. Thèse writs of error, represent a joint in- 
dictnient under section 5440 of the Revised Statutes [U. S. Comp. St. 
1901, p. 3676], alleging a conspiracy to defraud the United States, 
with certain overt acts stated in the indictment in connection with cer- 
tain importations alleged to hâve been made at the port of Boston. The 
parties indicted were Griinberg, Baitler, and Burman, copartners, doing 
Ijusiness in Boston under the style of the "Glasgow Manufacturing 
Company," who were the importers, Munroe, who represented the 
customhouse brokers, and Trafton and Shedd, who were officers 
in the customs service, and examiners of merchandise at the port 
named. There were pleas and a demurrer, which were overruled, rais- 
ing certain questions, some of which we will consider. Subsequently, 
Burman pleaded guilty, and, after verdict against ail of the other per- 
sons charged, except Munroe, who was acquitted, he was on the 28th 
day of December, 1904, sentenced to pay a fine. Subsequently, on the 
18th day of April, 1905, Griinberg was sentenced to imprisonment for 
20 months in the jail at East Cambridge, Baitler for 13 months in the 
same jail, Trafton for 20 months in the jail at Dedham, and Shedd also 
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for 30 months in the same jail ; each of course being, according to the 
usual practice, separately sentenced. 

The indictment allèges that the Glasgow Manufacturing Company 
was engaged in importing into the port of Boston from Svvitzerland 
certain merchandise, subject to ad valorem, duties, from the Ist day 
of September, 1901, until the 18th day of October, 1903. The mer- 
chandise is described as cotton embroideries, cotton handkerchiefs, muU 
handkerchiefs, cotton lace curtains, cotton insertions, cotton edgings, cot- 
ton shirt fronts, vvhite muU handerchief s, cotton shams, cotton scarf s, and 
cmbroidered handkerchiefs. Theconspiracy is alleged to havebeen form- 
ed under date of the Ist day of November, 1901, and its purpose is al- 
leged to hâve been to defraud the United States of divers large sums 
of money thereafter to become 'due to the United States from Grijn- 
berg, Baitler, and Burman, as copartners, as customs duties on the im- 
portations from Switzerland of large quantities of merchandise of the 
kinds named. The indictment then proceeds to state the manner in 
which the conspiracy was to be effectuated, in substance as follows : 
That Griinberg, Baitler, and Burman, as copartners, were to purchase, 
near St. Gallen, in Switzerland, from time to time, large quantities 
of merchandise and cause the) same to be packed in packages, the 
contents of each of which should exceed the sum of $100, but to be 
exported to Boston and be entered as having little or no commercial 
value, namely, as clippings of edgings, sample handkerchiefs, discards, 
designs, cotton sample strips, lace sample corners, and lace samples. 
The indictment further allèges that the foreign market values of each 
package imported were to be declared to be less than $100, and, when 
more than one package was entered, the total market value of ail so 
entered to be included in one entry were to be declared to be less than 
such sum of $100, so that the whole would apparently be entitled 
to entry without the production of a consular invoice. The indictment 
further allèges that it was a part of the conspiracy that Trafton and 
Shedd, as such examiners, should neglect to do their duty in référence 
to the examination of the imported merchandise, and, among other 
things, they were willfully to neglect to truly inform the appraiser 
concerning the same, and willfully to neglect to make complaints to the 
collecter of the violations of law by Griinberg, Baitler, and Burman. 
The indictment further allèges the part agreed to be donc by Munroe, as 
customhouse broker, to which we need not refer particularly. Then 
the indictment proceeds to charge various overt acts covering packages 
numbered 110, 121, 149, 150, 151, 153, 175, 179, 311, 312', 323, 324, 
335, 338, 331, 233, 363, 364,, 339, 340, 344, 371, 373, 373, 377, and, 
perhaps, some others, ail of which we understand did pass the customs 
and went beyond the custody, and control of the United States, au- 
thorities. In addition to the above, the indictment spécifies two pack- 
ages, numbered 371 and 373, which, we understand, did not pass the 
customs, but were seized, produced at the trial, and examined by the 
jury. Grûnberg, Baitler, Shedd, and Trafton each sued out a writ of 
error, according to the rules which are supposed to apply hère, on the 
ground that the sentences were several and distinct. Cox v. United 
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States, 6 Pet. 172, 182, 8 t,. Ed. 359; Germain v. Mason, 12 Wall. 
259, 20 L.Ed. 392; Wharton's American Criminal Law, § 2347. 

In addition to the particulai" importations which are set ont in the 
ir.dictment, as overt acts, the United States proved otlier importations, 
making in ail 90 cases of merchandise, ail occurring within the stated 
period within which the alleged overt acts occurred. The purpose in 
adducing thèse additional importations was only on the issnes of knowl- 
edge and intent. The jnry was impaneled on October 4, 1904, and the 
verdict was rendered on December 22, 1904. A great many exceptions 
were takçn, and 141 errors were assigned. Considering the length 
of the trial, and the volume given to it by the method in which the 
United States introduced proof of so many importations, the assign- 
ment of so large a number of errors might well hâve bcen expected. 
No comment is made on that accoimt, beyond the fact that the multi- 
plicitly of alleged errors has unavoidedly disclosed some which, after 
full investigation, the plaintiffs in error concluded not to rely on, and 
has disclosed others which, on account of their minor importance, hâve 
not been fully developed in the arguments before us. In view of the 
fact that so many errors were assigned, we hâve not felt called on to 
discuss those which were not fully developed at the trial before us. So 
far as we fail to allude to the propositions of the parties, it will be 
understood, therefore, that the omission, for the reasons which we 
hâve explained, is either because the propositions hâve not been urged on 
us or because the failure to develop them fully has been of such a 
character, and under such circumstances, that we did not feel called 
on to investigate the record or the authorities for ourselves. 

The first proposition to which we give our attention is an alleged 
repugnancy on the face of the indictment. It is not specifically set out 
in any error assigned, but it is claimed to be covered by a long séries 
ot alleged errors assigned in a more or less gênerai manner. As this 
proposition is brought to our attention, we are unable to perceive any 
repugnancy, while to us the indictment is expressed in this particular 
in the usual and customary manner. We would hardly know how to 
express it other than as we find it. 

The next point is to the effect that, inasmuch as section 31G9 of the 
Revised Statutes [U. S. Comp. St. 1901, p. 2059] provides a différent 
penalty for an ofiîcer of the United States conspiring from that im- 
posed by section 5440 on individuals other than officers, ofïicers can- 
not be joined in this indictment with individuals. The offense alleged, 
however, is as expressly stated in each section of the Revised Statutes, 
namely, as conspiracy "to defraud the United States." Section 5440 
follows thèse words with the vt'ords "in any manner or for any purpose," 
which words do not appear in section 3169. Thèse, however, are mère 
surplusage. Section 6440 requires a proof of some overt act, which is 
not required under section 31(59 ; but the ofl'ense is the same, and the 
resuit will be only that, if the United States joins both officers and 
mdividuals in the same indictment, they may be required to prove more 
than if they proceeded against the ofïicers alone. Were it not for the 
i-equirement of section 5440 of an overt act, there would therefore be nb 
difEculty whatever, where both officers and individuals were connected 
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with the same conspiracy, in charging both in tlie same indictment with 
conspiracy "to defraud the United States," if tliat was tliè nature 
of tlie conspiracy, as it is in tlie case at bar, and in then proceeding 
to a joint verdict, to be followed by différent sentences; the one for 
the individuals conforming to section 5440, and the one for the officers 
to section 3169. The offense with regard to each would be the same, 
and only the penalties would be différent. There could be no more 
practicai difficulty in tlius awarding différent penalties than there is 
in the ordinary cases where différent penalties are awarded against sev- 
eral individuals found guilty of the same joint offense. It may not, how- 
ever, be safe to say that this can be done hère, on account of the re- 
quirement under section -5440 of the overt act in connection with the 
individuals, while, as we bave said, an overt act is not required under 
section 3169, in connection with the officiais. 

It is true that section 5440 arose out of the act of March 2, 1867, c. 
169, § 30, 14 Stat. 484, while section 3169 arose out of a later act, name- 
]y, that of July 20, 1868, c. 186, § 98, 15 Stat. 165. Of course, the 
incorporation of each in the Revised Statutes leaves each to stand pre- 
cisely as it did before the revision was enacted. Such is the gênerai 
rule applicable to the interprétation of revisions, and such is the effect 
of the act of June 27, 1866, providing for the revision of the statute 
laws of the United States (14 Stat. 74), in that Congress directed the 
commissioners to note proposed amendments, while, as to thèse two 
sections, the report of 1878 shows no change intended. The act of 
1868, now section 3169 of the Revised Statutes, is not to be assumed 
te hâve repealed any part of the act of 1867, now section 5440, except 
so far as the presumption of repeal is unavoidable. Pooler v. United 
States (opinion passcd down on January 21, 1904) 127 Fed. 509, 513, 
62 C. C. A. 307. If the act of 1868 imposed a lighter penalty than 
the act of 1867, this might afford a presumption that, so far 
as the act of 1868 applied, it superseded the act of 1867; but the 
penalty under the later act is accepted as being more strenuous than 
that under the previous act. In the présent case, however, the act 
of 1868, now section 3169, omitted an élément not found in the earlier 
statute, namely, the overt act ; so that they do not run in parallel Unes, 
and both enactments should be held to be in full force as to cverybody, 
and the United States are at liberty to proceed under section 5440, 
proving an overt act, or to proceed as against an officer under section 
3169, without the burden of proving any such act. Thus the two may 
stand together, and the United States may proceed under either with- 
out being embarrassed by the other. 

No difficulty in reaching this resuit arises out of the usual method 
of criminal procédure or the usual rules for construing statutory enact- 
ments, and any supposed difficulty is purely fanciful. 

The parties pro and con bave cited three décisions on this ques- 
tion, which are not at ail binding on us because they are from Circuit 
Courts, and they hâve only such weight as attaches ordinarily to such 
liâmes as those of the learned judges who rendered them, jjut more 
partieularly to the methods in which the respective judgments were con- 
sidered. The plaintiffs in error cite United States v. McKee, Fed. 
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Cas. No. 15,683, declded by Judge Dillon on April 8, 1876. His 
opinion Was oral, on a motion for a new trial, without anything- to 
indicate that he gave the matter any spécial considération. He prob- 
ably followed Mr. Justice Miller and Judge Treat in United States v. 
McDonald, decided in 1875, 3 DiU. 543, Fed. Cas. No. 15,670. Hère, 
without any spécial considération being given to the question so far as 
the opinion shows, it was merely observed that the indictment was good 
under section 3169, or under section 5440, but not good as against 
both officers and private individuals. After this opinion was pro- 
nounced, the district attorney discontinued as to the private individuals, 
and the case went to trial against the ofïicers. That thèse décisions 
on which the plaintififs in error rely were somewhat hasty appears from 
the fact that the carefully considered opinion of Judge Lowell, in 
United States v. Boyden, 1 Low. 266, 269, Fed. Cas. No. 14,642, sup- 
porting the présent contention of the United States, decided in July, 
1868, and reported in a volume published in 1872, three years before 
the décisions on which the plaintifts in error rely, was in no way noticed. 
This was a thoroughly reasoned opinion, so that, if the citations made 
pro and con were at ail authoritative so far as we are concerned, and we 
were bound by the weight of authority, we might justly say it was 
with United States v. Boyden. However, for the reasons we hâve 
stated, it seems clear to us that this proposition of the plaintifïs in error 
cannot be sustained. 

The next point taken by the plaintifïs in error is with référence to 
the plea of guilty by Burman in open court. As we hâve said, Bur- 
man was one of the Glasgow Company, indicted with Griinberg, and 
Baitler, and pleaded guilty. His plea was taken in the présence of 
the panel, before the jurors were called, against the objection of the 
plaintifïs in error. We can, however, hardly regard this as prejudicial, 
because it is impossible to escape the belief that the fact that Burman 
had pleaded would corne out in the course of the trial, and, also, that 
it would become a matter of common knowledge about the courtroom, 
Vvhich the entire panel would inevitably be afïected by. Moreover, it 
was the right of the United States to bave Burman separately plead 
guilty, and then to call him as a witness against the other persons in- 
dicted, if it so desired. On his pleading guilty, his constitutional pro- 
tection against self-incrimination ceased. Benson v. United States, 146 
U. S. 325, 333, 13 Sup. Ct. 60, 36 L. Ed. 991. This greater right 
clearly covers the lesser right involved in disposing of Burman in the 
way in which it was done. Indeed, in the course of its charge, the court 
informed the jury that Burman had pleaded guilty, as it was proper 
and right that it should. The true answer to the whole is that this 
was one of the ordinary incidents of a trial which is within the dis- 
crétion of the court, and which we cannot revise. 

The next topic is stated by the plaintifïs in error in the following 
manner : 

"Dld the District Court err in refuslng to instrnet tlie jury tliat no In- 
ference of guilt could t)e drawn from tlie failure of Griinberg and Baitler to 
prodiice, on the notice of tlie district attorney, or to introduee in évidence any 
boolts or invoices of tlie défendants relatiug to tlie crime charged wtiicli the 
jury might believe to be in their personal possession, and in instructing them 
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that such înference could be drawn from a failure to produce the books and 
invoices? 

•Did the District Court err in instructing the jurj* that they might draw an 
infercnce of tlie guilt of the défendants Griinberg and Baitler from their 
failure to call their employés?" 

This is really three points, one relating to invoices, one to books, and 
cne to employés as witnesses. As to the invoices : It appeared 
that true invoices were sent to the Glasgow Company; so that the 
jury might well find that the Glasgow Company had such invoices. 
There were, of course, false invoices on which the goods were entered, 
and some of thèse false invoices also came from the clerks of the house 
in Switzerland through whom the goods were purchased. However, no 
point in this direction was made by the plaintifïs in error. It also 
appeared that the United States gave Griinberg and Baitler notices to 
produce the original invoices, and also their books of account. The 
notices are not in the record ; but they are put, so far as the books are 
concerned, in the following language : "The books of account of the 
Glasgow Manufacturing Company kept during the period charged in the 
indictment." That this was too broad a form, so far as the books were 
concerned, is a rule of practice indirectly applied in Ballmann v. 

Fagin, 200 U. S. 186, 36 Sup. Ct. 212, 50 L. Ed. , and asserted in 

Haie V. Henkel (in an opinion passed down by the Suprême Court 

on March 12, 1906) 26 Sup. Ct. 370, 50 L. Ed. . However, the 

notices, too, are of no conséquence, because the United States, in their 
efforts to support the rulings of the trial court, do not rely on them, and 
the court evidently did not rely on them. 

One of the employés of the Glasgow Company was called by the 
United States and examined as a witness. The United States hâve 
not called our attention to anything in the record showing that there 
were any other employés of the Glasgow Manufacturing Company 
who knew anything about the matters in question. However, no 
point of this nature was made by the plaintifïs in error. 

This topic comes up in two ways : First, on a request of the plain- 
tifïs in error for an instruction to the jury, and, second., on an in- 
struction which was given. The request was to the eïfect that the fact 
that Griinberg and Baitler did not produce at the request of the United 
States the alleged original invoices was not évidence against any of the 
respondents. This was refused. We note that this is limited to the 
invoices. It says nothing about any books. The record exhibits a like 
request with référence to books of account, but it is admitted that this 
was an inadvertence, and it is not necessary to refer to it further. 

Notwithstanding the request about the invoices, the court authorized 
the jury to consider whether an innocent man, placed in the position 
of Griinberg and Baitler, would not hâve introduced his books, with his 
employés, and shown that the goods were not of the value alleged by the 
United States. Plaintifïs in error rely on Boyd v. United States, 116 
U. S. 616, 620, 6 Sup. Ct. 524, 29 L. Ed. 746, but that case related 
•entirely to a question of the constitutionality of a statute which pro- 
vided that, in a procédure which the court held to be a criminal one, 
if the party defending failed to produce, after notice from the United 
States to produce, certain allégations stated by the United States should 



88 145 FEDERAL EErOETBR, 

be taken as confessed, unlcss the failure to produce was explained. 
The court held that this was in violation of the fourth and fifth ame\-i(!- 
ments to the Constitution. The question hère, however, relates merely 
to what has lons^ been recognized by the settled rules of practice with 
which Boyd v. United States had notïiing- to do ; that is to say, that eff ect 
may be given to the voluntary acts and omissions of a person charged 
with an offense, of which the simplest illustration is the failure or the 
refusai of a man found in possession of stolen goods to make any ex- 
planation in référence thereto. That Boyd v. United States does not 
supersede the usual rule is apparent from the discussion in the later 
case of Graves v. United States, 150 U. S. 118, 121, 1-1 Sup. Ct. 40, 37 
h. Ed. 1021. 

It is doubtful whether the rules relied on by the United States apply 
to books of account, and whether they are not limited to what persons 
charged with an offense might put in évidence if produced, and their 
books of account they could not usually put in évidence. To apply the 
rules to such books would be to subject a person charged with an of- 
fense to a burden on the one hand which could not be of any avail to 
him on the other. However, this point was not made by the plaintiffs 
in error. 

Thèse rules never hâve been carried so far as to imply anything 
against a person charged with an offense by reason of his not calling 
witnesses, unless witnesses who were presumed to hâve spécial knowl- 
edge, and as to whom the alleged criminal may be presumed to hâve had 
spécial information or peculiar control, while the prosecuting authorities 
had neither. The record shows nothing about this, and, in addition 
thereto, a peculiar inappropriateness arises from the fact that our atten- 
tion is called to no évidence that there were any employés, except the 
one who was called by the United States, who had any knowledge on 
the matter. This point, however, was not made by the plaintiffs in er- 
ror. We hâve already said that no point has been made to us with 
référence to the subordinate propositions we hâve named, and, as the 
record fails to state that there were no books or employés to which the 
ruling in question might relate, we are justified in assuming that the 
only points intended to be raised are tliose which we will now state. 
This is made clear by the supplemental brief in behalf of the plaintiffs 
in error, containing the last statements of the aspects of this topic so 
far as they intend to présent them to us. It is true it is said generally 
that the United States could hâve called employés as well as could the 
plaintiffs in error. Hère again, however, the plaintiffs in error fail to 
call attention to any statement in the record with regard to the status 
of the employés in the particulars to which we hâve referred. We 
may further observe that the ruling of the Circuit Court excepted to 
was, so far as the record shows, at the suggestion of the court itself, 
dnd there is nothing to indicate that the United States asked for such a 
ruling, or that it may not hâve been one of those académie propositions 
into which the court sometimes slips in a long trial. At any rate, in 
view of what we hâve stated, in view especially of what we bave 
quoted from the record as to what the record contains, and in view 
also of the fact that the record does not show that the United States 
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afked for this ruling or insisted on it, so that there is no presumption 
in favor of the plaintiffs in error in that direction, it rested on the 
plaintiffs in error to make the record plain and fulL 

Under the circumstances, we are justified in concluding that, on this 
topic, the case raises to us only two points, as follows : First, that 
tlie rules involved do not apply to employés, and, second, that the pro- 
ceeding- is within Boyd v. United States. We hâve already shown that 
Boyd V. United States does not apply. The rule docs relate to em- 
ployés, as stated in Commonwealth v. Clark, 14 Gray, 307, 373, which 
case may propcrly be cited hère as the trial was in the Massachusetts 
District, and it also relates generally to witncsses pecuîiarly within 
the power of the allej^ed criminal to produce. Graves v. United 
States, 150 U. S. 118, 121, 14 Sup. Ct. 40, 37 L. Ed. 7021. While, 
therefore, it may well be questioned whether the rulings and refusai 
to rule were correct in ail respects and from every aspect, yet they were 
correct so far as concerns any objections propcrly raised before us. 

The plaintiffs in error object that the court allowed the United States 
to introduce évidence tending- to show that the Glasgow Company made 
importations of other merchandise than that described in the indictment, 
and, also, that such merchandise was entered at the custom house at an 
undervaluation. The diiïïculty hère is that the plaintiffs in error hâve 
discussed this proposition as though it concerned additional overt 
acts in the proper sensé of the term, but it related entirely to the intent 
and knowledge of the persons charged. The évidence was clearly 
admissible for that purpose. 

Another proposition of the plaintiffs in error is covered by the fol- 
lowing question which they put : 

"Was it error to exclude tlic évidence offerecl by tlie defendnnt Trafton to 
the established good réputation, as importers, of Grunberg and the Glasgow 
Manufactnring Company, entertained liy lilniself and, to hls knowledge, by 
other enstoms offir-ials, and also the évidence offered by him concerning the 
threat of one Porter and his belicf that the complaints against the Glasgow 
Jlannfacturing Company enianated from business rivais, and were in part in 
exécution of the threat of said Porter?" 

If this involved simply a purpose of proving the established good 
réputation of the importers, the évidence offered would clearly hâve 
been admissible ; but the plaintiffs in error state that Trafton had 
"testified," or "offered to testify," in regard thereto. We do not 
understand that any issue was made on that topic pure and simple. 
It is to be seen that the offer was coupled with certain proposed 
proofs as to the threats of one Porter, who was not connected in any 
way with the transactions in issue hère. It is plain, under the peculiar 
circumstances, that this was wholly irrelevant matter, or, at least, so 
remote that it was within the discrétion of the court to exclude it. 
Therefore, as the offer stood, we cannot take cognizance of it. 

With regard to the cases of merchandise numbered 271 and 272, 
which we bave said were seized by the United States, and which were 
produced at the trial and examined by the jury, the plaintift's in error 
make certain propositions which we understand are to the effect, that 
the testimony was so defective as to Trafton that he could not bave 
been properly charged with référence to them. Both Shedd and 
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Trafton, however, testified in regard to thèse cases, and, so far as 
we understand their testimony, there was sufficient incompatibility 
between them to require the court to submit to the jury that partic- 
ular topic. 

We now corne to a séries of topics which connect with each other, 
and yet, to a very considérable extent, must be treated separately. 
They are called to our attention by the plaintiffs in error by the fol- 
lowing interrogatories : 

"Did tlip court err in admitting In évidence the testimony of one Hans Leu- 
nianii regarding the cliaraeter, weight, number, and priée of the goods con- 
tained ni certain cases?" 

"Did the court err in allowing the witness Lemnann to use certain so called 
invoice books for the purpose of refreshiug his recollection in testifying to the 
number, weight, character, and pi'iee of the contents of certain cases?-' 

"Did the court err in admitting in évidence the testimony of one Herman 
Schlaepfer regarding the character, ziumber. and priée of the goods contalued 
in certain cases?" 

We must also, at the outset in this connection, refer to the charge 
of the court to the jury as follows : 

"In the first place, there is the e-\'idenee of the witness Leumann and of the 
witness Schlaepfer. Leumann testilies, as you remember. what went into those 
cases. Of course, if Leumann's testimony Is to he believed, then as to the 
question of undervaluation there is an end of it. No one will dispute that. 
The testimony of the witness Leumann has been attacked. In the flrst place, 
it is sald that he was testifying to things that he did net personally know. 
Now, a witness is not allowed to testify to matters which are outside of his 
perso]ial knowledge. lie is allowed, liowever, i]i testifying, to refresh his mem- 
ory by mémorandum made in certain ways. I permitted the witness Leumann 
to refresh his meniory by referring to certain books. I did that on his state- 
meiit as to how he examined those books. I deemed the évidence admissible. I 
permitted it to go in. I refused to strike it out. You will weigh his évidence. 
So far as he was not spealiing of things of which he knew, you need not re- 
gard iiis évidence. So far as he was speaking of things of which he did know, 
things which were within his knowledge, you are entitled to attach to his testi- 
mony such weight as you thiuk it should bave." 

Ahhough the learned judge did not expressly repeat to the jury in 
connection with Schlaepfer's testimony ail he thus said with référ- 
ence to the testimony of Leumann, the vi^ay in which he connected 
Schlaepfer's testimony with Leumann shows that the observations 
made by him with regard to Leumann applied also to Schlaepfer. 
Indeed, he afterwards made this clear by the following: 

"Then we come next to the witness Sehlaepfer, as you will remember. Well, 
his testimony was attacl^ed in soiuewhat the same way, and you yourself 
know how much knowledge lie liad of the goods which were put into the cases, 
and you Vvill remember how he testified about tliat, at least, in a gênerai way, 
and you will remember how he also was liniited to what he knew, and you will 
attach to the testimony, as to the contents of those cases, such weight as you 
think should be given to it." 

Leumann was the head of the partnership of Lemnann, Boesch & 
Co., of St. Gallen, Switzerland, and the Glasgow Coinpany purchased 
of Leumann's partnership, or through it, ail the goods in question 
hère. The transactions originated during a visit by Mr. Griinberg 
at St. Gallen and in personal interviews between him and Leumann. 
Leumann, as the représentative of his partnership, received the orders, 
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and saw to it tlmt they. were properly filîed, and that the goods were 
properly packed and shipped, so far as it is possible for the head of a 
concern to do ail this. It appeared that the business of Leumann, 
Boesch & Co. was extensive, and that they occupied a large establish- 
ment of seven stories. The merchandise alleged to hâve been shipped 
to the Glasgow Company was laid out by Schlaepfer on the fourth 
floor, packed in subpackages, and arranged to be shipped to the Unrted 
States in the cases already referred to; the subpackages being num- 
bered, or containing other directions, so that they would go into the 
proper cases suitable for shipment, each corresponding to the genuine 
invoices indicating what goods were shipped in each. Being thus 
prepared for casing, the goods were sent by Schlaepfer to the base- 
ment, where they were intended to be put into the proper cases accord- 
ing to the numbers already referred to. Leumann was frequently 
every day inspecting the goods as packed in subpackages by Schlaepfer, 
and prepared by him to go to the basement, and was also daily and 
frequently in the basement observing the final disposition of the goods 
there. Whoever inclosed the goods in the basement in the cases de- 
scribed in the indictment, and in the évidence, delivered them to the 
carter, who transferred them to the forwarder at St. Gallen. From 
that point the record loses ail trace of the goods until they were re- 
ceived at the port of Boston. From the nature of the situation, which 
was not peculiar to this particular proceeding, but inhérent in ail like 
situations where there are dealings by large houses in the shipment of 
goods, or by large manufacturing establishments or financial establish- 
ments in référence to their affairs, it is inherently impossible that any 
one person should follow of his own absolute knowledge every step with 
référence to each particular item of merchandise or other property in- 
volved. It is also very frequently the fact that it is inherently impos- 
sible that any person should know, of his personal knowledge, exactly 
what goods went into the larger packages for shipment, because the 
gênerai superintendent of shipments, whose duty it is to see that the 
goods are put into the subpackages, bas, by the nature of the business, 
no opportunity of knowing that those particular subpackages are 
shipped, or in what gênerai packages they are shipped, while the packer 
in immédiate charge of arranging the larger packages handles what is 
concealed from his sight by being inclosed in smaller packages, and 
therefore he can bave no personal knowledge of what in fact passes 
his hands. Hère, therefore, corne in the ordinary rules with référence 
to the presumptions arising from the course of business, which we may 
refer to later. At présent we bave no occasion to touch on them, ex- 
cept to explain in this gênerai way the inhérent impossibilities involved 
in supporting alleged facts if the presumptions arising from the ordina- 
ry course of business may not, under some circumstances, be accepted 
to supply what it is inherently impossible for any person to testify to 
from actual, spécifie, detailed knowledge. We are now only pointing 
out that, in thèse particulars, the United States were, at least, entitled 
to prove their allégations by summoning Leumann to testify so far as 
he had personal knowledge, by summoning Schlaepfer to testify so 
far as he had personal knowledge, and by summoning the packer, if 
they saw fit to do so, to testify so far as he had personal knowledge. 
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supplementîng the direct proofs, if the United States deemed proper 
to do so, by presenting- to the jury testimony or presumptions showing' 
or suggesting that the goods which Leumann purchased for the Glas- 
gow Company, or sold to it, were in fact received at Boston. Certain- 
ly, in order to malte ont a chain of events more or less complète, 
Leumann and Schlaepfer were each entitled to testify, and the United 
States were entitled to the testimony of each of them, so far as they 
had any personal knowledge in référence to any of the links thereof. 
It is plain that each of them had a very considérable amount of person- 
al knowledge of that kind. 

The charge of the court as to each expressly limited the jury to the 
facts that were thus within the personal knowledge of each of thèse 
witnesses. How far either of the witnesses had personal knowledge 
would ordinarily be a question for the jury to détermine, so that, 
unless the record is made spécifie, no exception will lie with référence 
to this particular topic. Insurance Company v. Weide, 9 Wall. 677, 
681, 19 L. Ed. 810, involved the détermination of the détails of a large 
stock of goods destroyed by tire, where the witnesses testified with the 
aid of what was left by the fire of the books of the insured. The testi- 
mony related to a great mass of property, involving a multitude of 
item.s, and covering a very considérable number of years, and it is 
given somewhat at length at page 679 of 9 Wall. [19 L. Ed. 810]. It 
was to the effect that the witness identified the books, that he testified 
that they were kept by him and his partner, that they were correct, 
but that he could not state from recollection the amount or value of 
the stock on hand at the time of the fire ; and thereupon he was cross- 
examined. When we examine in détail the testimony of Leumann and 
the corresponding testimony of Schlaepfer, it will he found that any 
objections which can be made as to the extent of their personal knowl- 
edge are no more efficient than the objections made as to the personal 
knowledge of the witness in Insurance Company v. Weide. In each 
case the natural presumption is, as claimed by the plaintiffs in error, 
that there must bave been a great many détails as to which, in the 
ordinary course of business, the witness testifying could not bave 
had Personal knowledge. Nevertheless, the admission of the testimony 
in Insurance Companv v. Weide was sustained for the reasons given 
by the court at page iîSl of 9 Wall. [19 L. Ed. 810]. The court, re- 
ferring to the point that the witness testified generally as to the cor- 
rectness of the facts stated in the mémorandum which he produced, 
observed that, if the évidence of the witness had not been satisfactory, 
his cross-examination should bave been placed on the record. In view 
of the instructions to the jury to which we hâve referred, and in view 
of the fact that Leumann and Schlaepfer each testified positively that 
they knew certain important matters as to which they testified, it secms 
impracticable for an appellate court, on such a statement as we hâve 
hère, to sift out the record and reverse the judgments because of a 
possible différence of opinion between the appellate tribunal and the 
trial court as to bow far the évidence should bave been submitted to 
the jury for it to détermine to what extent the testimony of the wit- 
nesses in question shoidd be accepted in accordance vi'ith the instruc- 
tions we hâve cited. As each of the witnesses plainly had knowledge 
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of a part of a chain of events, and as the court had clearly instructcd 
the jury to accept their testimony only to the extent of that personaî 
knowledge, whatever else they apparently testified to might, unless the 
record was full, be taken froni our considération. 

Thèse propositions are made évident by the fact that the interrog- 
atories which we hâve cited, and which, so far as we are concerned, 
represent the objections taken by the plaintiffs in error so far as the 
matter of personaî knowledge is involved, cover everything in sweep- 
ing terms "regarding the character," etc., of the goods contained in the 
varions packages. But each witness certainly knew something "re- 
garding the character," etc., so this is so sweeping as to inchide facts 
which were clearly within the personaî knowledge of the witnesses 
in question, even if it did include facts which were not so. Thèse 
objections, therefore, are, on their face and on this record, too broad 
for this court to consider. The plaintitïs in error, however, undertake 
te illustrate, define, and limit theni by referring to Schlaepfer's testi- 
mony in regard to case 111, given in the record, as illustrative of the 
entire class of testimony to which thèse objections refer on the point 
of knowledge. As to case 111 Schlaepfer testified that Leumann some- 
times came into the shipping room once or twice a day, sometimes. 
oftener, that he passed through and looked at the goods and looked at a 
dozen pairs of curtains on a pile, and inquired for whom they were ; 
and that he had seen Leumann examine goods concerned with the 
Glasgow Company. He testified further as to case 111 as follows : 

"Q. Kow, will you tell me, looking at your mémorandum to refresh your 
recollection, what the contents of case 111 were? A. The contents of 111 — 
there is one lot of 106 6/10 dozens of f;carfs from Mrs. Frank, bought in St. 
Gaul, and the others are shams, scarfs and tidies." 

After he gave thèse détails the district attorney read from the in- 
voice copybook which was used by Schlaepfer, and which we will 
corne to again, the detailed contents of case 111, and the record says 
this agreed vi^ith the contents as read by the witness from the shipping 
book. The district attorney then proceeded to , question the witness 
as follows: 

"Q. Did you check the pagre at ail? Did you compare them with the actual 
goods? A. Oh, y es ; I did. 

"Q. And where were the goods that are entered on that page got together? 
A. In the shipiiing room. 

"Q. Who took them down to the cellar? A. The ])acker. 

"Q. Uuder whose rtireetion? A. TTnder my direction. 

"Q. Did you see the goods when tliey were piled up in the shipping room? 
A. Tes, sir. 

"Q. Did you put a slip on the goods? A. Yes, sir. 

"Q. "U'h.it sort of a slip was it? Describe the slip. A. A small slip, mayhe 
about four or tive inches wide and four inclies high, and just the mari-: of the 
case and the number of packages. It had. on it the number of the case. Ko. 
111, and also had upon it the initiais of the consignée, 'S. & D. C.,' when de- 
livered." 

Leumann testified as follows : 

"A. I saw, as I stated before, in the embroidery department, ail the goods, 
and I saw how tliey were put up, and how they were njarked, and how they 
were to be packed ; but I did not state, or I would not state, that I was 
besïde the cases when thèse goods were packed in." 
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The only point the United States make in reply to the position of 
the plaintiiïs in error as to this class of testimony is that it was for 
the "jury to décide how far an absolute statement in a direct examina- 
tion shall be eut down by any qualification or contradiction elicited by 
the other side." The United States also affirm that Leumann testified 
that "he saw ail the cases, and knew what was in the cases." If thèse 
two propositions of the United States were correct, the plaintififs in 
error would never hâve submitted this question to us ; but this proposi- 
tion of law is too broad to meet the case, and this proposition of fact 
is misleading, because, almost in the same breath in which Leumann 
testified that he knew what was in the cases, he added that he could 
only tell what was in them when he saw the invoices, and then, referring 
to the invoice books, he added : "I guessed thèse goods were in." 
And again, immediately after: "Thèse goods must hâve been in, as 
we entered them in our ledger, and got the money for them." 

The shipping room where Schlaepfer did his work was in the fourth 
story, as we hâve said, from which the goods were sent down into the 
cellar to be packed in the cases in which they were forwarded to Bos- 
ton. In view of the express and clear explanations made by Schlaepfer 
.and Leumann as to the extent of the personal knowledge of each, the 
jury could not possibly hâve misunderstood the questions or answers 
put to and given by them in regard to the contents of case 111. As 
we bave already said, Schlaepfer knew in détail exactly what was in- 
tended for that case, and what was sent to the cellar for that purpose, 
and that everything was marked so as to be correctly packed as in- 
tended. If Leumann did not know everything in détail as Schlaepfer 
did, he knew generally what was intended for case 111, and what was 
prepared therefor on the fourth floor, and he might bave had some 
further knowledge in regard thereto by reason of his occasional visits 
to the cellar, about which he testified. Therefore, as we bave said, 
each of them had personal knowledge of the facts to a certain extent, 
which so far was clearly admissible in évidence, and, with the ex- 
planations made by each of them, it is impossible that the jury could 
hâve mistaken them on that particular topic, and is quite difficult to see 
how the jury could hâve been prejudiced so far as the mère letter of 
their testimony went further. Of course, there may be conditions where 
a mass of testimony is, as a whole, so clearly prejudicial, that a sweep- 
mg objection should be accepted; but, under the existing circumstances, 
if the plaintififs in error deemed themselves prejudiced by some of 
the sweeping statements of thèse witnesses, they ought to bave in- 
dicated specifically, first to the trial court and then to us, what portions 
of the évidence should hâve been refused or stricken out, and wherein 
it was prejudicial, and in absence of their doing so, for the reasons we 
hâve given, there is no question which an appellate court can under- 
standingly revise. This is sufficient to end this topic, so far as it relates 
to the proposition of the plaintiiïs in error that thèse witnesses were per- 
mitted by the court to testify as to matters not within their own knowl- 
edge; but it may be bénéficiai to take later an outlook from their pré- 
cise standpoint. 

With référence to the objection to the use of the so-called invoice 
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copybooks, in the way this is présentée! to us it connects vvith tlie prop- 
osition which we hâve already discussed. To put this more definitely, 
it is claimed that the matters entered on them were never within the 
Personal knowledge of Leumann, so that he could never hâve had any 
recollection in référence thereto, and therefore could not refresh his 
recollection by the use of those books. But it is plain, from what we 
hâve already said, that some of the things to which the invoice copy- 
books related were within the personal knowledge of Leumann in the 
strictest sensé of the expression. Therefore this question is purely 
incidental to the one we hâve already discussed, and goes out from un- 
der our considération with it. 

In this connection we may refer to the following additional propo- 
sition of the plaintifïs in error, namely: 

"I)id the court err in allowing the witness Leumann to use a ledger for the 
purpose of refreshing his reeolleotion in testlf.ying to the nuQîher, weight, char- 
aeter, aud prlce of the contents of certain cases?" 

It is submitted to us that the use of the ledger was objected to be- 
cause it did not appear that the entries were examined contempo- 
raneously with the matters to which they related. Apparently what 
is referred to hère is the fact that Leumann finally testified that the 
entries on the ledger were posted on the last days of the several 
calendar months in which the transactions occurred, so that he was 
refreshing his recollection from entries some of which were made 
nearly a month after the occurrences of the transactions. On the 
other hand, the United States claim that, while this objection was 
made at the trial, it was not covered into any assignment of error, 
but the assignments seem to us both broad and spécifie enough to 
reach this point. 

The ledger was used for the purpose only of showing the gross 
prices and the payments received. It did not purport to show the 
character, quantity, or quality of the goods in the varions packages. 
When the ledger was first used in connection with Leumann's testi- 
mony, a considérable number of objections was made without there 
being reported in the record a particle of évidence to enable us to 
détermine the pertinency of any of them as the case then stood, 
The court at that time permitted the witness to refresh his recollec- 
tion from the ledger, reserving to the plaintifïs in error the right to 
renew their objections and exceptions after cross-examination, and 
then to hâve the testimony of the witness stricken out "so far as it 
appeared that his testimony was not based on personal knowledge." 
That part of the record states that the court found that the witness 
examined the ledger at least once a week, which time the court deemed 
sufficiently near the dates to which the entries related. Then the plain- 
tifïs in error again noted several objections, among which were the 
following : That the book was not shown to be of a nature compétent 
to be used for refreshing the recollection of a witness, that it does 
not appear that it was kept by the witness, that it does not appear 
that the entries were examined contemporaneously with the matters 
to which they refer, and that it does not appear that the witness had 
personal knowledge of the entries which were made in the book. 
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Thereupon, tlie court aslccd one further question of the witness, wlictli- 
er the entries on the ledgcr were always made within a day or two 
of the transactions entered, to which the witness replied affirma- 
tively. Later in the record follows the cross-examination of tlie 
witness, by whicli it ap]3ears that the witness was mistaken with 
référence to this particular ledger, and that the entries in it were 
made at tlie close of each calendar month. Subsequently, the ledger 
itself was offered in évidence, but, on objection by the plaintiffs in errer, 
it was witlidrawn. No trace is found of any renewal of any request 
that the testimony of the witness based on refreshing his recollection 
by the ledger be stricken ont, and the whole about this ledger is left in 
such a condition that it is impossible for an appellate court to revise the 
action of the trial court in finding on the voir dire that the witness 
could not satisfactorily, and with propriety, refresh his recollection 
from an examination of the ledger on the only points to which it re- 
ferred, namely, the gross amounts of the invoices and the fact that 
payments had becn received. 

The law in Massachusetts on this topic, which is correctly repre- 
sented by Greenleaf's Evidence (section 43(j), is accepted in Putnam v. 
United States, 1G2 U. S. G87, 694, 16 Sup. Ct. 923, 40 L. Ed. 1118. 
In the case at bar, the invoice books and ledger were offered simply 
for the purpose of refreshing the recollection of the witnesses. So far 
as the method of making the entries, the time when they were made, and 
the use of copies are concerned, there is a broad distinction betvveen en- 
tries which are themselves évidence and entries which are used only for 
the purpose of refreshing recollection. The rules as to the former are 
more strict in every particular. With référence to the use of the in- 
voice copybooks and the ledger in question, the rules as laid down by 
Greenleaf, and as practiced in the fédéral courts, are stated simply 
and correctlv in Chase's Stephen's Digest of the Eaw of Evidence 
(2d Ed. 1898) 341 as follows: 

"A witness may, wliile under examination, refresli lus memory by referring 
to any writing made by himself at the time of the transaction concerning wliieh 
lie is questioned, or so soon afterwards that the judge considers it liicely that 
the transaction was at tliat time fresli in his memory. The witness may aiso 
refer to any such writing made tiy any otlier porson, and read by tlie witness 
within the time afovesaid, if when he rend it lie linew it to be correct.' 

This contains everything essential to the use of entries for the pur- 
pose referred to. They are equally sufficient wdiether original, or 
whether, in the event of the original being destroyed or unreachable, 
a copy is used. The rules fix no relative dates arbitrarily, although, 
of course, there may be extrême instances, like that of the 20 
months in Maxwell v. Wilkinson, 113 U. S. 656, 658, 5 Sup. Ct. 691, 
28 L. Ed. 1037, where, under peculiar circumstances, the intervening 
length of time is too great to permit the trial court, even in its discré- 
tion, to allow any attempt to refresh the recollection of the witness. 
The rules were laid down very broadly in Insurance Company v. 
Weides, 14 Wall. 375, 380, 20 L. Ed. 894. There a copy was allowed 
to be used for the purpose of refreshing the memory of a witness, and 
the gênerai proposition was stated broadly, as follows : 
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"If, at the time when an entry of character, qxiantities, or vaines was made, 
tlie witness kuew it was correct, it is bard to see why it is iiot at least as re- 
liable as tlie memory of the witness." 

It appeared at page 377 of 14 Wall. (20 L. Ed. 894) that the entries 
in question were first entered on the fl}'-leai of an exhansted ledcjer, and 
were afterwards transferred to the fiy-leaf of a new ledi^er. The ex- 
hansted ledger had bcen destroyed. and the circumstances leave a strong 
implication that the date of the transfer to the new ledger was a con- 
sidérable time subséquent to the original entry on the exhansted ledger. 
However, under the circumstances, the lapse of time, whatever it was, 
was not regarded by the court as important. Therefore, for this case, 
taking ail the authorities together, the practical rule of the fédéral 
courts is simply this : Were the entries, at the time they were made, 
and by whomsoever made, within the cognizance of the witness under 
such circumstances that, when lie took cognizance of them, lie knew 
that they were correct? 

Hère, inasmucli as the plaintifïs in error did not avail themselves of 
the opportunity given them to obtain a new ruling after their cross- 
examination, the case stands in the way we hâve shown ; but, even 
if the point had been renewed, there is nothing in the record te 
justify us in finding that the trial court could hâve held that entries, 
made on the ledger at the close of the month during which the 
transactions involved occurred, were so disconnected in time with 
the transactions themselves that it could hâve found on the voir dire 
that Leumann, who was the moving party in ail of them, failed to 
recognize the truth of the entries on his ledger on account of the 
lapse of a period of less than a calendar month. In any view, there- 
fore, of the question about the ledger, there is no apparent ground 
which would justify an appellate tribvmal in holding that that court 
was not justifîed in submitting to the jury the entire matter, including 
the weighing of ail questions about the reliability of Leumann's' 
recollection as to the correctness of the entries which lie used in 
support of his testimony. 

On the whole, it was inhérent in the circumstances, precisely 
as it is inhérent in the circumstances of ail large business transac- 
tions of mercantile bouses, manufacturing bouses, or financial bouses, 
that no person, and no séries of persons, could testify from personal 
knowledge as to ail the links in the chain. Unless, therefore, testimony 
of the kind we bave hère, so far as within the knowledge of witnesses, 
might be sufficient, there would be an inhérent impossibility in prov- 
ing for any purpose the facts of any transactions with référence to mer- 
chandise or assets of any kind going through the varions stages of the 
business of an extensive dealer or manufacturer. In practice it never 
has been maintained that the law is so strict as to leave no remedy 
under such conditions. It cannot be questioned that, under such cir- 
cumstances, if the jury took cognizance of the facts proved to be within 
the actual knowledge of the witnesses who testified to them, they 
would be justifîed in presuming that the varions links of the trans- 
actions connected themselves with each other. This is the ordinary 
case which the authorities hardly deem necessary to discuss, and 
14.5 F.— 7 
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which is going on every day in the eyes of numerous courts. It is 
illustrated by Dana v. Kemble, 19 Pick. (Mass.) 113, where the jury was 
authorized to find that the résident of a hôtel received a letter deposited 
in an urn kept for the purpose at the bar of the hôtel, from whence the 
letters were sent at fréquent intervais throughout the day to the rooms 
of the différent guests. Even in the ordinary instance where one in- 
dividual testifies that a copy is a correct copy of another paper, basing 
his testimony on the fact that he compared it with another person hold- 
ing the other, the évidence is admissible, although the person testifying 
might not hâve personally known the contents of the duplicate. It 
is absolutely common to bridge over such a gap. 

Of course, under many circumstances, the court might be required 
to instruct the jury that proofs, which did not supply ail the links, did 
not put the case beyond a reasonable doubt, especially where, otherwise 
than as in the proceeding at bar, the question related to a single article 
instead of a whole class of articles as hère. That, however, is not 
before us at the présent time. In ail respects the case at bar, with 
référence to the testimony of Leumann and Schlaepfer, ran in the ordi- 
nary, natural course. They testified as to the détails of the merchan- 
dise in question, but, at the same time, they explained why and how they 
believed that it was distributed between the packages shipped to the 
Glasgow Company in the manner claimed by the United States, and 
this in the way we hâve pointed eut. The court, also, was careful 
to instruct the jury particularly as to the rule with référence to facts 
within the knowledge of each of the two witnesses. From the facts 
which were within their knowledge, testified to by them as such, and 
from the other facts appearing in the case, the jury were authorized to 
find, if they deemed it proper so to do, that the merchandise ordered 
by the Glasgow Company, and of the qualifies and values as ordered 
by them, was the merchandise which was entered at the customs at 
Boston. The fact that they testified that they knew in certain partic- 
ulars more than they could possibly hâve known in the strict sensé 
of the term "personal knowledge," was only the natural expression of 
witnesses under ail like circumstances, as we hâve seen it was ex- 
plained by the witnesses themselves, and as to which the court so cau- 
tioned the jury that they must hâve understood in référence thereto. 
AU this clearly meant only that the witnesses onlyassumed to know what, 
after hearing the facts within their personal knowledge, the jury knew 
in the same way that the witnesses knew it; that is to say, that the 
presumptions that the merchandise followed along in the natural 
business channels were so strong that they were prima facie sufficient 
to take the place of actual knowledge. There is nothing in ail this 
v/hich could bave improperly influenced the jury or prejudiced the 
plaintifïs in error. Of course, our observations are mostly limited 
to cases where, from the nature of things, it is impracticable to 
offer better évidence according to the inhérent impossibility which 
exists at bar. They relate especially to the writs of error at bar, 
however, because they illustrate the peculiar necessity, resting on the 
plaintiffs in error under tl*e spécial circumstances, of first pointing 
out specifically to the trial court the particulars in regard to which 
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they daim the witnesses in question failed of personal knowledge, 
and of bringing before us thèse particulars as they had presented 
them below, with the spécifie ruhngs thereon. 

One other point remains to be considered which affects ail of the 
pîaintiffs in error, that is to say: The indictment allèges that the 
conspiracy was to defraud the United States of moneys thereafter 
coming due from the Glasgow Company. The merchandise in ques- 
tion was consigned to the Stone & Downer Company, the customs 
brokers, and they entered the goods at the customs and paid what 
duties were paid ; but they were consigned to them only for that 
purpose, and the goods unquestionably belonged to the Glasgow 
Company. It is said that there is a variance from the indict- 
ment, because the funds to corne due for the customs were to come 
due from the Stone & Downer Company and not from the Glasgow 
Company. In the eyes of the law, hcwever, as the moneys to be paid 
the customs were in truth the moneys of the Glasgow Company, the 
allégation in the indictment is consistent with the facts as proven, 
although it quite likely would bave been sufficient if the funds had 
been described as coming due from the customs brokers. 

This leaves only one point which we deem it necessary to consider, 
and that afïects only Shedd and Trafton. It is presented by the plain- 
tifïs in error under the foUowing phases : 

"Did tbe District Court err in exoluding the évidence on cross-examination 
of one George ^y. Green, a witness ealled by ttie United States, to the effetit tliat 
it was the ordinnry course of business with respect to the goods of ail mer- 
chants examined by the défendant Shedd for Shodd to examine one package 
only of a case in which the goods were ail of one kiud?" 

"Did the Disti-iet Court err in excluding the testimony of the défendants that 
the défendant Shedd niade as careful an exajnination of the goods of the 
Glasgow Manufacturing Company as of the goods of other merchants?" 

"Did the District Court err In refusiug to allow the défendants to prove 
that it was not at ail unusual for an examiner to cross off two cases of 
goods as indicating that tlie examination thereof had been made wben only 
one case had been examined?" 

Thèse interrogatories connect with the twenty-eighth, twenty-ninth, 
and thirtieth alleged errors as assigned by the pîaintiffs in error. The 
first two interrogatories explain themselves, but the third one is said 
to bave grown ont of the following circumstances : 

Green was ealled by the United States. He testified that he was 
the opener and packer for Shedd as an examiner. In regard to cases 
371 and 272, Green testified that, at the direction of Shedd, he opened 
only one, but chalked both with the mark that they had been examined 
and passed. On cross-examination he testified that he was not sur- 
prised because Shedd told him to cross off both cases. Then was 
put the further question as follows : "That was not at ail unusual, 
was it?" This was objected to by the United States and ruled out. 
After it was ruled out, counsel stated that he expected to prove by 
Green that this was not at ail unusual in a case of importations for any 
person whomsoever. The court then said : "So I suppose. I think 
your rights are fully protected, and your exception is noted." The 
proposition as now put by the pîaintiffs in error in regard to thèse two 
packages 371 and 273 used the expression "an examiner." This ex- 
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pression is not found in the record or in tlie assignment of error, which 
vvas No. 30. Neither states specifically whether tlie inqniry concerned 
examincrs generally or was limited to Shedd, and, as Green's testimo- 
ny is put into the record by piecemeal without regard to the order in 
which it was drawn ont, it is impossible for us to ascertain certainly 
what the court understood in regard to tliis particular. If the record 
had taken the trouble to state why the question was objected to, and 
why it was ruled out, we would hâve bcen exactly informed, as we 
should hâve been, what was intended. We also understand that it 
developed that Green had no knowledge of the practice of examiners 
generally, so that ail attenipted proof by him in that direction was 
necessarily excluded. Consequently, we must conclude to regard al- 
leged error 30 as in line with alleged errors 28 and 39, and therefore 
we will leave the three grouped as we hâve put them. 

The record with référence to the other two questions, representing 
the twenty-eighth and twenty-ninth errors assigned, is confused. The 
testimony of Green, on which thèse questions turn, appears three times. 
Apparently, to some considérable extent, it is the same évidence re- 
peated. Green had testified on cross-examination that Shedd always 
made a thorough examination. Then, so far as we understand, the 
record followed on cross-examination what will be hereinafter stated. 
As fîrst printed, no objections appeared, there were no rulings of the 
court, and the questions seem to hâve been put and answered. The 
brief of the United States refers to tins part of the record by page, 
but it does not refer to the second portion where the same matter seems 
to hâve been reprinted more fully. Thereupon, the United States say 
that it appears from the record that the question and answer alleged 
in the twenty-eighth error, assigned to bave been excluded, were asked 
and given twice, that the answer desired went to the jury and could 
hâve been argued, and that it was not error to refuse to allow the wit- 
ness to answer anew a question which had been put to him and answer- 
ed before. This is ail that is said by the United States about either 
the twenty-eighth or the twenty-ninth errors assigned, and ail we hâve 
from them about the thirtieth is to the ePfect that the évidence ofïered 
had no tendency to rebut the inference of fraud, but tended to con- 
firm it. 

Green testified on cross-examination as we hâve already said. Then 
counsel for Shedd observed that this was not exactly what he wanted 
to know, and that he wished it a little more definite. Then the fol- 
lowing occurred : 

"Q. IIow maiiy paekiises, in the ordinary course of l)usiness, does lie examine 
in tliat case? A. If the wliole case is of eue liind of goods, ail lie would need 
to see would be one package, if tbe couut was riglit, if tlie right number of 
packages was there. 

"Q. Ail lie does, in the ordinary course of I)usiness, if the goods are ail of 
one kiud in a case, is to examine one iiackagoï A. les, sir. 

"Q. And that is the ordinary course of business with respect to the gooda 
of ail merchants? A. Tes, sir." 

The district attorney then said : "I submit that that is immaterial." 
The court rcplied as follows : "It secms to me that it is. What is the 
usual course of business — what lias that got to do with the issues tliat 
we are trying?" Then counsel for Shedd replied as follows: "The 
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main question in this case is Mr. Shedd's good faith. If in thïs case 
he made as careful an examination as he made with référence to the 
goods of ail the other merchants of Boston, that certainly has some 
iDcaring on his good faith." Then the court said as follows : "I think 
I must exclude the question and save your exception." No question 
was then pending, so that this, of course, referred back to those al- 
ready answered, and amounted to striking out the questions and an- 
swers. If this was in the présence of the jury, as no doubt it was, the 
jury must hâve so understood it. Thereupon, Mr. Jones, who was 
particularly the counsel for the Glasgow Company, said that this was 
a matter in which he had an interest, and, after having an exception 
saved for his clients, he developed the proposition more fully. He 
called the attention of the court to the fact that the United States had 
put in the routine of business at the customhouse, which was the fact. 
He observed that the case involved a conspiracy between Shedd, 
Trafton, and other parties, an élément of which was a corrupt failure 
on the part of Shedd to do his duty. Then the counsel continued: 
"Now, that being so, if it should appear in this case that the goods 
were subjected to the usual examination in which the goods of ail the 
importers under similar circumstances were subjected, it seems to 
me that the inference is not only material, but important." The court 
replied: "It does not seem to me so, so far as Mr. Shedd's method 
of examination goes." It is important to notice that the court thus 
sharply brought back the issue to Mr. Shedd's methods as distin- 
guished from the issues just stated by Mr. Jones, which might or 
might not be understood as relating to examiners generally. There- 
upon the district attorney observed that he did object to the question. 
Then the matter was restated quite fully by Mr. Jones, with a full ex- 
planation of the évidence expected to he drawn out, claiming that it 
related to the routine of business. Thereupon the court again made it 
clear that it understood the testimony ofiEered related to the method 
pursued by Mr. Shedd. The court said : "I do not conceive that this 
is much of an offer, to begin with. This is an ofïer to show how one 
particular examiner was in the habit of examining goods. That is 
not the routine of business in the ordinary sensé of the words." That 
conversation was ended by the court's saying: "I will exclude it and 
save j'our exceptions." Then some questions followed of a broader 
character with référence to the practice of examiners generally, which 
were ruled out on the ground that the witness had not sufïîcient Per- 
sonal knowledge in référence to the matter to testify in regard thereto. 
The record does not show that any exceptions were saved on the par- 
ticular point as to the practice of examiners generally. 

There seems to be no fair question on the substantial point as to 
wdiich the exceptions were reserved; that is, whether the court erred 
in excluding testimony tending to show that Shedd proceeded with 
the merchandise in question according to his usual methods with mer- 
chandise generally. It ail comes dovvn to the matter of Shedd's usual 
or fréquent method of conducting examinations of merchandise, 
though, as we will see, the resuit would be the same even if the ques- 
tion was that of the usual method of examiners generally. It should, 
however, be said, as bearing on this question to some extent, that Shedd 
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testifîed that Grûnberg représentée! that lie was in a great liiirry for 
cases 271 and 272, and it aiso appeared that the mimbcr of cases of 
merchandise examined by Shedd and Trafton ran into many thousands : 
Shedd testifying tliat lie examined in nine months 10,447 packages. 
Shedd and Trafton both testified as witnesses, and, of course, denied 
ail unlawful intent, although none of the members of the Glasgow 
Company took the stand. 

In view of the fact that the issue in regard to Shedd and Trafton 
was of the kind which we hâve said, that is, one of intention, and not one 
of négligence, and in view, also, of the fact of the great number of 
packages which they examined, it is true that, under many circum- 
stances, everything tending to show that they were usually négligent, 
or that they practically and usually construed their duties as requiring 
them to do what they did with référence to the goods in question as 
proposed to be shown, or tending to show that their usual methods 
were hasty or insufficient on account of the immense amount of mer- 
chandise required to be examined, or for any other reason, would hâve 
been of the utmost importance for the défense of those two men, and 
so important that it raight hâve been the only way of showing that, 
after ail, there was no guilty intent. But the plaintiiïs in error bave 
failed to bring to our attention hère any circumstances which show 
that the question proposed to Green was material. They say that it 
was material because, as Green had testified that Shedd only examined 
one package in a large case of goods, the jury might well infer that an 
examination of such a perfunctory character was fraudulent, and that 
therefore Shedd had a right to rebut this inference. This testimony, 
however, was not a part of the case of the United States, or relied on 
by them, but was called out by Shedd himself on cross-examination, 
as we hâve shown. Of course, none of the plaintiffs in error could 
raise a presumption for the sake of rebutting it. It is true there often 
are circumstances under which a party, who, on cross-examination, bas 
brought out an unexpected fact, may be allowed to rebut it, and should 
be allowed to do so ; but an instance of this character should not be 
permitted to jeopardize a verdict tinless the grounds therefor are fully 
stated. As this proceeding stands it is not in that condition. The 
plaintiffs in error hâve not shown us that the question whether or not 
Shedd might examine more than one package out of one of thèse cases 
was, at the stage of the trial when this topic arose, at ail material. On 
the other hand, to the extent disclosed to us by the record, it was not 
material. One package would hâve shown as much as an examination 
of the entire case in which the goods were shipped would hâve shown, 
and vice versa. As we stated at the outset, the claim made by the 
United States was not that there was an intermixture of honest and 
fraudulent goods in the same shipping case, which could be sifted out 
only by a complète examination; but it exhibited a uniformity of high 
grades throughout imported, with a uniformity of invoicing through- 
out as of low grades, so that an examination of a single package would 
hâve developed the nature of the fraud as conclusively as an examina- 
tion of the entire contents of any case in which the goods were shipped. 
However this may be, the plaintiffs in error havc failed to develop to 
us such a condition of materiality, as under the circumstances they 
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were clearly bound to do, as would justify us in reversïng the trial 
court because it did not authorize them or either of them to follow up 
this matter incidentally developed by their own cross-examination of 
a witness of the United States. 

This same gênerai line of observation disposes of alleged error 30 
as to cases 271 and 272, as the plaintiffs in error bave failed to make 
clear that it is material. Tbere is no claim on the part of Shedd that 
the fact that he examined only one case was other than exceptional, 
and he explains this fact because, as he says, Griinberg was in haste 
for both of them. The évidence offered might bave been of impor- 
tance if it had transpired that the case which was examined corres- 
ponded with the invoices, while the case which was not examined did 
not; but, inasmuch as neither so corresponded, the fact that circum- 
stances induced bim to omit the examination of only one case becomes 
wholly unimportant, and bas no probative force. 

On each writ of error the judgment will be the same, as follows: 

The judgment of the District Court is affirmed. 
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SINGERS-BIGGER v. McCOL'RT et al. 

(Circuit Court of Appeals, Eighth Circuit. March 24, 100(5.) 

Nos. 2,283, 2,284. 

COBPORATIONS — DiRECTOBS — RELATIOSSHIP TO STOCKHOLDERS. 

The directors and officers of a corporation stand in a strictly fiduciary 
relation toward its stockliolders, aud are accountable to them on tlie 
priuciples governing that relationship. 

[Ed. Note. — For caseis in point, see vol. 12, Cent. Dig. Corporations, §§ 
1350, 1351.] 

Landlohd and Tenant — Renewai, of Lease — Riqht of Tenant as Against 
Thibd Persons. 

A tenant under a lease, while having no ahsolute right to a reuewal as 
against the landlord, in the absence of provision therefor, lias a reason- 
able expectaney of renewai which is regarded in equity as property, and, 
if one standing in a fiduciary relation to liim secures a renewai to himself, 
a court of equity will treat him as holding the new lease in trust for the 
original lessee. 

Corporations — Breach of Trust by Officer — Suit by Stockholdeb. 

Complainant and one of the défendants owned practically ail of the 
stock of a corporation, which for a number of years suecessfully and protit- 
ably conducted two theaters held under leases for terins of years. Com- 
plainant resided in a foreign country, and the business of tlie corporation 
was managed by the résident défendant, who was président and 
an agent appointed by complainant to represent her interests, who was 
given a share of stock and elected an officer and director. Complainant re- 
posed the utmost confidence in both of such managers and relied ou them 
to protect the interests of the corporation in ail respects. A year or two 
before the expiration of the leases, such défendant, without complainant's 
knowlcdge, organized a new corporation in his own interest and procured 
a renewai of the leases to such corporation. Held, that such action was 
a clear breach of his duty to the old corporation and to complainant, and 
the new corporation was properly deereed to hold the renewai leases in 
trust for the old Company and required to transfer them to it. 
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4. PEI^'CIPAL AND Agent — Estoppel by Acqutescence of Agent — Fbaud of 

Agent. 

The fact tliat comiilainaut's agent had knowleOse of tlie purpose of tlic 
président of the coiupauy to seeure the renewal of the leases for liis own 
benefit, and .'U'ciuiet^ced tlierpiu. did not woi-k an estoppel upon eitlior tlie 
Company or eoniplninant ; it Itelng shown tliat lie stiuiiously eoueealed liiH 
knowledge froni coniplainant, and tliat such bad faitb and fraïuîuleut 
coiiduet toward bis principal was known to and partieipated in by tbe 
défendant wbo obtained the renewals. 

5. AppEAL — Questions Peesented eob Review — Statement of Account by 

Mastee. 

A statement of aceount bet\veen parties, made by a master by direction 
of tbe court, and apiiroved by it, caunot be reviewed by an apijellate court, 
wbere the master was not required to report ail of the évidence takeu be- 
fore liim, and it aflirmatively appears tbat be did not. 

6. COBPOEATIONS — BeI^ACII OP ThTST by OfFICKE — ACCOI'NTING. 

Wliere the préludent of a corporation oyierating Icased theaters wrong- 
fully seenred a reiu^wal of tbe leases to a neiv eorpor.-ition or.ganized by 
liim, wbich thereafter operated tbe theaters uutil tliey were recovered by 
tlio old Company, on an acconnting for tlic profits of snr-li opération be is 
not entitled to charge the old eonipany with an iucreased salary paid bim 
b.y the new company whicb be controlled. 

7. Same — Stockiioldees' Suit — Allowaxce of Expekses feom Fund Re- 

COVEi, I). 

A stockbolder of a corporation, who by a suit instituted in its behalf 
recovers a fund wbich had wrongfully beeii diverted b.v its offlcers, is 
entitled to be reimbursed therefrom bis reasonable attorneys' fées and 
oxpenses paid by bim in the prosecution of the suit; but otlier stock- 
holders and oflicers who resist such recoverj', altbougb defendiug in the 
naine of the company, are not entitled to such allo^-ance. 

8. Same — Salaries of Officees. 

Where the stoekliolders of a corporation, on the death of its président, 
elected other stoekliolders offlcers to manage its business, reasonable sal- 
aries paid tliem for services so rendered cannot be recovered in a suit by 
a stockbolder, altbougb no formai resolution was adopted fixing the 
amount of their salaries, 

9. Same — Accodnïing by Agents. 

Wliere, in a suit by a stoelcholder, a corporation recovered tlie profits 
realized in tbe ojieratioii of certain theaters, on tlie ground tbat tbe 
leases tbereof in equity belonged to tbe corporation, and tbat they were 
operated by défendants as its agents, défendants are entitled to a déduc- 
tion for losses incurred in tbe opération of one of the theaters In tbe 
summer, where such opération was undertaken in good faitb, as within 
tbe legitimate scope of tbe corporation'» business, altbougb wben pre- 
viously conducting tbe theater it bad not beeii opened during tbe summer 
season. 

10. Same — Intebest. 

On au accounting in favor of a corporation for profits realized by de- 
fendants from a business wbicli in equity belonged to the corporation, in- 
terest is not reeoverable on the suni so recovered, where the condu<'t of 
the business re(iuired reserve caiiital, and it does not appear from the 
évidence wben sucli profits would properly bave been applicable to the 
payment of divideuds. 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

Tbis was a suit in equit.y brougbt by Marie Antoinette Singers-Rlgger. a citi- 
zen of Great Britain, as coniplainant, for and on behalf of tbe Colorado Amuse- 
ment Company, a Colorado corporation of wbich sbe -^x-as a stockbolder, and 
wUicb had refused to bring the suit, against the défendant, the Consolidated 
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Amusement Company, a corporation of Colorado, its offlcers and others, to 
impress certain leasehold estâtes held by the latter corporation, with a trust 
in t'avor of the former, for an accouuting concerning tlie profits made by the 
latter in the opération of the leasehold estâtes, and for other relief. 

There is little, if any, dispute about the faets important in the considération 
of the main question of llability. William H. Bush and Peter McCourt, prior 
to 1897, were copartners in the theatrical business, condufting two theaters 
in Denver Icnowii as the "Kroadway ïheater" and tlie •"TiUior Grand Opéra 
House." lu 18;)T they organized the lirst-meutioued corporation with a cai)ital 
of $50,000, divided iuto 50,000 shares of $1 each, with a bo.nrd of directors to 
coiisist of tln-ee porsons with powers adéquate for couducting a gênerai the- 
atrical business, and trausferred to the <»rporation the two leases under which 
they had beld the two mentioned theaters, in fuU payment of the capital stock 
of the Company. By tlieir direction ail the stock, with the exception of one 
share each for theniselves imd two otber shares reserved to qualify othersfrom 
time to time as directors, was issued, share and share alike, to their wives ; 
24,998 shares to Eleanor Bush, and the same number to Enuna F. McCourt. 
Mr. Bush was chosen président, 5Ir. McCourt vice président and secretary, 
and one Mi>ys, to whoni one share of stock was issued, treasurer. With this 
executive organization the corporation, in March, 1897, entered upon the con- 
duct of the business of the two theaters and continued so to do until Mr. 
Bush's death, in October, 1898. Soon thereafter, in November, 1898, Mrs. Bush 
caused one share of her stock to be issued to Frank C. Young, of Denver, and 
about the same time appointed him as her agent and attorney to represent and 
conserve her interests in the amusement company. He was, by appropriate 
action soon after, made a director and vice président of the company, and 
remained so until the institution of this suit. Mrs. Bush died in April, 1899, 
leaving her stock to her daughter, the eomplainant in this cause, who, in 
February, 1900. secured a certificate transferring it to her. Mr. Young there- 
after continued to represent the eomplainant in the same way and with the 
same powers with which he theretofore repre.sented her mother. l'be évidence 
shows that she imposed implicit confidence in him ; that the business of the 
oonipany was good, making net earnings sutticient to pay large divldends on 
the capital stock ; and that such divldends were frequently declared and paid. 
Such was the condition of the company and its business in 1899. It was 
under the exclusive management of Mr. McCourt and Mr. Young, who repre- 
sented practically ail the stock. They agreed upon a salary of |100 a week 
for Mr. McCourt and of $25 a week for Mr. Young, and worked under this 
arrangement until February, 1900, wheu at a spécial meeting of the board of 
directors they fixed their salaries at $600 per month for Mr. McCourt and 
$1,300 per year for Mr. Young, and ordered that the same should be paid 
froni aud after September, 1899. Correspondence between eomplainant and 
Mr. Young diiring the year of 1899, and later, discloses a condition of perfect 
confidence and trust on her part towards him. The opérations of the company 
consisted almost exclusively in conducting the theatrical business in the two 
theaters mentioned. The terms for which they were leased to the company 
expired in April and September, respectively, in 1901. Young, as well as Mc- 
Court, knew that fact. ïhere was no covenant for renewal in either of the 
leases. 

Some time about .Tuly, 1899, when JIcCourt was acting as président and 
gênerai nianager of the conq^any, Young, as its vice président, and both as 
practically the whole board of directors, McCourt had a conversation with 
l'oung in which he disclosed his purpose to secure renewals of the leases to 
the theaters whenever they should expire, for his owu beneflt, to the exclusion 
of the old company and the eomplainant. Young assented to the exécution of 
this purpose by McCourt. Although the leases did not expire until about two 
years thereafter, Mc(!ourt proceeded immediately to carry out his purpose. 
He, with his wife and attorney, on August 19, 1899, organized the défendant 
corporation, the Consolidated Amusement Company, and on that day secured 
the exécution of a lense from the owner of the Tabor Grand Opéra House to 
the new corporation for a term of four years, conunencing April 5, 1901, the 
date of the expiration of the existing lease, and at a later date, November 2, 
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1900, secnred a llke lease from the owner of the Broadway Theater, for a term 
of four years, commencing September 21, 1901, the date ot tUe expiration of 
the existing lease on that theater. Durins the time intervening between tlie 
exécution of thèse leases and the expiration of the old ones, the theatrioal 
business seemed to proceed much as bet'ore. The complainant had no actual 
Ivuowledge of either the organization of the new corporation, McCourt's purpose 
as disclosed to Young, Youug's assent thereto, or the exécution of the loascs 
to the new corporation. On the contrary, the proof shows that in the summer 
of 1899, while this purpose was being conceived and oxecuted by McCourt and 
Young, Air. Bigger, the husband of tlie coinplainaiit, came from England to 
this country, and, representing liis wife for that purpose, had a conversation 
with McCourt and Young separately, concerning the renewals of the two 
leases when their respective terms sliould expire. No information was given 
him concerning McCourt's purpose. On the contrary, upon bis expression of 
anxiety concerning the renewals of the leases, he was assured that McCourt 
would do his best to obtain the sanie for the company. In fact, knowledge of 
McCourt's purpose or Youug's aequiescence in It was not brought home to 
complainant until some time in the summer of 1901, a long time at'ter the or- 
ganization of the new corporation and the exécution of both leases to it. 

Complainant contends that the taking of those leases by McCourt, vs-hile act- 
Ing as a direetor and président of the old company, for his own beiielit, was 
in fraud of the rights of the old company and in fraud of her rights as a 
stockholder therein. Défendants contend to the contrary and claini affirma- 
tively that Youug's aequiescence in McCourt's conduct estops complainant 
from questioning the transaction. Some oth^r spécial features are raised by 
the pleadings which will be sutliciently noticed in the progress of the opinion. 

ïhe cause was flnally submitted to the court on the pleadings with volum- 
inous testimony taken before an examiner. A decree tollowed, finding the 
equities in favor of the complainant, and that défendants Young and Billings, 
who eacb held one share of complainant's stock, assign and deliver the same 
to her; that the officers of the new corporation assign the new leases taken by 
them in its favor to the old company ; that the new corporation, its officers 
and Young, accouht to the old company for ail moneys earned in the opération 
of the two theaters by or in the name of the new corporation ; that the of- 
ficers of the old company likewise account to It for moneys received by them 
helonging to it, and tlie cause was referred to a mas ter to take and state an 
account. In due time défendants performed the parts of the decree requiring 
the assignment of the stock by Young and Billings and the assignment of the 
new leases to the old company, and the last-named company was let into fui! 
and comxjlete possession and enjoyment of the new leasehoUls. This was done, 
however, under a stipula cion providing : First, for the reorganization of the 
hoard of directors of the old company ; and, second, that both the Broadway 
Theater and the Tabor Grand Opéra Honse should be operated under the 
direction of the old company "pending a final détermination by the entry of 
a final decree in the Circuit Court and the décision of the Circuit Court of 
Appeals thereon and any subséquent proceedings that may be neoessai-y to 
a final adjudication of the rights of the parties." In due time the master 
reported that there was due from the new eorjioratlon. Its officers and Young, 
to the old company, on March 7, 1903, the sum of $52,788.44, and that some 
other smaller sums were due from certain of the défendants to the old com- 
pany. Upon the ooming in and confirmation of this report, a final decree was 
entered accordingly. Both sides appeal, raising questions which we consider 
in their order. 

W. H. Bryant, for appellants in No. 2,283 and for appellees in No. 
2,384. 

T. J. O'Donnell, for appellee in No. 2,283 and for appellant in No. 
2,284. 

Before SANBORN, HOOK, and ADAMS, Circtiit Judges. 

ADAMS, Circuit Judge, after stating tlie case as above, delivered 
the opinion of the court. 
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Before disposing of the main question, a preliminary considéra- 
tion of the obligations and diities imposed by law upon directors of 
a corporation may not be unprofitalDle. Whatever may be the tech- 
nical relation betvv'een them and the corporation itself, its creditors, 
or the public, they are, in a gênerai and universal sensé, trustées for 
the stockholders. They are chosen to represent them in the enterprise 
upon which they mutually embark. Their duty is to use and employ 
the corporate assets and ail corporate facilities and privilèges, within 
the limits of powers conferred upon the corporation by law, for the 
ultimate benefit and advantage of the shareholders. They hâve no 
rights in such assets or facilities or privilèges superior to those of 
their principals. They occupy toward them strictly fiduciary relations 
and are accountable to them on principles governing that relationship. 
Any action by them impairing corporate rights or sacrificing corpo- 
rate interests is regarded as a flagrant breach of trust on their part. 
Thompson's Commentary on the Law of Corporations, vol. 3, § 4009 
et seq., and cases cited. 

In Ward v. Davidson, 89 Mo. 445, 458, 1 S. W. 846, Black, Judge, 
speaking for the court, says : 

"Directors and offlcers of corporations occupy a position of trust and must 
act in the utmost good faith. ïhey will not be allowed to deal with the 
cori3orate funds and property for tlieir private gain. They bave no riglit to 
deal with theuiselves and for the corporation at the same time, and they nrast 
acconnt for tlie profits made by tlie use of tl»e company's assets, and for moneys 
made by a breach of trust" — citiug 1 Morawetz on Priv. Corp. (2d Ed.) §243, 
245 ; rield on Corp. 174 ; 1 Perry on Trusts (3d Ed.) § 429. 

To the same effect is Wardell v. Railroad Co., 103 U. S. 651, 658, 
36 Iv. Ed. 509. 

Applying this principle, which only needs mentioning to gain un- 
qualifred assent to the case before us, how does it stand? 

For years McCourt and Bush had owned and enjoyed the right 
to operate the theaters in question. After organizing the old Com- 
pany their business was conducted much as before, under the man- 
agement of both Bush and McCourt as chief ofïicers of the company. 
In about a year Bush died, and later Mrs. Bush, in whose name one- 
half of the capital stock stood, also died; and the share of the theatri- 
cal business represented by that stock descended to their daughter, 
the complainant in this cause. At the time she acqulred her interest 
McCourt was a director and président of the company, and charged 
with ail the duties and obligations imposed upon him as such. They 
included, as already seen, a high degree of fîdelity and loyalty to com- 
plainant as a stockholder holding one-half of the stock of the company. 
His duty was to do ail things reasonably within his power, to promote 
the business, and enhance the profits of the company. What could 
he hâve reasonably done? Clearly that which ordinarily prudent per- 
sons under like circumstances would do for themselves. The com- 
pany was in a flourishing condition. It had an assured corporate ex- 
istence of many years, and established business with a good will of 
great value, two leasehold estâtes with unexpired terms of about 
two years each, and, with them, ail the advantages incident to such 
conditions. An ordinarily prudent person would undoubtedly hâve 
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bethought liimself to secnre an extension of sucli leases and thereby 
conserve and préserve the good will and integrity of the business. 
The likelihood of being able to secure snch an extension under like 
circumstances is so great that it bas corne to be recognized as a 
valuable incident to the tenant's estate, a species of property which 
the law protects. McCourt clearly did not take this view of the mat- 
ter, but, on the contrary, soon after the death of Mrs. Bush, deUb- 
erately devised a scheme to appropriate the business to himself. He 
caused the défendant corporation to be formed for bis own benefît 
and practicahy destroyed the profitable business of the old company 
by accjuiring leases of the theaters in which it had built up its business, 
for his new corporation. In many ways he made use of bis position 
and powers in the old company and consumed his time which belonged 
to it to enhance the value and attractiveness of the theaters when 
they should come under the new leases. His conduct was inéqui- 
table, obviously dictated by considérations of personal interest, and 
far below that high dcgree of fîdelity which the law imposed upon 
hini as agent and trustée of the complainant. 

The gênerai rule, as declared in the American and English Ency- 
clopedia of Law (volume 18, p. C9G), is as foUows: 

"Tliough a tenant m;\y not hâve any absolute rigbt to a renowal against the 
will of his lessor, eourts of equity recognize liis reasonable expectancy of re- 
newal as a property or asset, and if one stniidins iu a tidueiary or quasi fldu- 
ciary relation to a lessee seeures a renewal of the lense to himself, a coin-t of 
equity will treat him as holding the lease in trust for tlie original lessee." 

The principle so declared is supported bv abundant authority. 

In Davis v. Hamlin, 108 III. 39, 48 Am. Rep. 541, the Suprême 
Court of Illinois considered a similar question. In that case the man- 
aging agent of the owner of a theater, who by reason of his employ- 
ment had learned the methods of conductlng the business and had 
become familiar with its value and future possibilities, at the expi- 
ration of a lease in the name of his principal, privately secured a re- 
newal thereof to himself. The court held him to be trustée with re- 
spect to that lease for his principal. Amongst other things, it said : 

"The obtaining of the lease by Davis amouuted to a virtual destruction of 
his employer's whole business at the termination of the old lease, under which 
the latter was holding. * * * There was a good will attached to it, which 
was valuable. * * * If a manager of a business were allowed to obtain 
sueh a lease for liimself, there would be laid l)ef(>re hiiu the iiulueenient to 
produce in the mind of his principal au uuderestimate of the value of the 
lease, and to that eud, may be, to niismanage so as to reduce profits, in order 
that he might more easily accpiire tlie lease for himself. * * * Although 
there was hère no riglit of renewal of the lease in the tenant, he had a rea- 
sonable expectation of its renewal, which courts of equity hâve recognized 
as an interest of value. * • * " 

This principle was earlv declared bv Chancelier Walworth in Phyfe 
V. Wardell & WooUey, 5>aige (N. Y.) 268, 28 Am. Dec. 430. He 
there lays down the doctrine in thèse words : 

"If a person who ha s a particular or spécial interest in a lease obtains a 
renewal thereof from the ciremnstance of his being lu possession as tenant, 
or from having such particular interest, the reneAved lease is, in equity, con- 
sidered as a mère continuance of the original lease, subject to the additional 



M'COUET V. SINGERS-BIGGEE. 101) 

charges upon the renewal, for the purpose of protecting the équitable rights 
of ail parties who had any interest eitlier légal or équitable in tbe old 
lease." 

To the same effect are Gibbes v. Jenkins, 3 Sandford, Ch. (N. Y.) 
130, 134; Mitchell v. Reed, 61 N. Y. 123, 129, 19 Am. Rep. 352 ; John- 
son's Appeal, 115 Pa. 129. 133, 8 Ad. 36, 2 Am. St. Rep. 539; Han- 
nerty v. Standard Theater Company, 109 Mo. 297, 19 S. W. 82; Cush- 
ing V. Danforth, 76 Me. 114; Bennett v. Vansyckel, 4 Duer (N. Y.) 
462, 472. 

In the case of Robin.son v. Jewett, 116 N. Y. 40, 51, 23 N. E. 224, 
the Court of Appeals of that state well expresses the doctrine and rea- 
sons for it. It there says : 

"Tbose wbo are In posses.sion of lancls uncler a lease lia-^e an interest 
theiein beyond the subsisting term, usiially ealled the teuaiit's rijcbt of re- 
newal. Betvveen the landlord and tenant this interest caunot strictly be de- 
nominated a ri;,'ht or estate. but is nierely a hopo or expec-tation ; there be- 
Ing, in the absence of contraet, no way, légal or efiuitable. of compelling a 
renewal. But, as between third persons, the law recognizes this interest as a 
valuable property right, and the renewal as a reasonable expeetancy of the 
tenants in possession. * * * It [the rule] is appropriately a])plied to a 
trustée of a corporation talving in bis own name a renewal lease of the prom- 
ises in possession of the corporation. Every considération, légal or moral, re- 
cjuires that the trustée should protect the corporation and its property and 
see that the interest of other stockholders suffer no loss from bis default. 
* * * Between the trustée and the corporation the right of renewal of the 
lease is a property right, and, if the lease is renewed in the name of tbe 
officer, it enures to tlie benetit of the corporation." 

Citation of further autliorities seems unnecessary. The principle 
declared in the cases already referred to are clearly appHcable to the 
relation shown to exist between McCourt and the old corporation 
and its stockholders. 

We hâve carefully examined the authorities relied upon by de- 
fendant's counsel and find nothing inconsistent with the principles 
announced. McCourt's relation to the stockholders of the old Com- 
pany was as much that of an agent as one partner is the agent of 
another. He was so, not only theoretically, but in fact. The com- 
plainant resided in London and had little, if any, actual knowledge 
of the conduct of the business of the old company. She, inspired 
so to do by the known confidential relations existing between her 
father and mother and McCourt, imposed implicit confidence in him. 
She, in fact, reposcd in him ail the confidence and trust with which 
the law theoretically charged him in her favor. liis conduct in 
securing new leases to another corporation for his own benefit was a 
elear breach of his duty to her and the old corporation. 

But it is contended that McCourt informed Young of his purpose 
to take new leases for his own benetit and exclude Mrs. Bigger from 
any interest in them, and that Young acquiesced therein; that this 
is the équivalent of consent by Mrs. Bigger, for whom Mr. Young 
was acting as agent. It is not necessary to place our answer to 
this contention on the technical ground that Young had no power 
to bind the old company, whose rights would be destroyed by the 
threatened action of Mr. McCourt, even if he was Mrs. Bigger's 



110 145 FEDERAL REPORTER. 

agent. Young was not only agent for Mrs. Bigger by virtne of 
his contract of agency, but, as director and vice président of tlie 
old Company, was by law trustée and agent for her, and thus doubly 
bound to promote and conserve her interests. He not only did not 
object to McCourt's proposition to sacrifice the rights of the old 
Company in which slie was so largely interested, but, althougli he 
subseqnently had much business correspondence with her and knew 
that she was depending largely upon the income from the theatrical 
business for many of her own necessities, he madc no référence to 
McCourt's avowed purpose. Not only so, but we are satisfied from 
the évidence that when Mr. Bigger, the husband of complainant, was 
in this country in the summer of 1899 making inquiries of both Mc- 
Court and Young concerning the prospect of renewal of the leases, 
information concerning McCourt's proposition was studiously with- 
held from him. If Young had been faithful to his duty and to the high 
trust he had undertaken, he would hâve denounced McCourt's de- 
clared purpose with indignation. Certainly, if for any reason it was 
embarrassing for him to act against McCourt, he should hâve in- 
formed his principal of McCourt's purpose in order that she might 
take appropriate steps for her own protection. He knew that exécu- 
tion of McCourt's purpose would bave the effect to destroy the right 
of property resting in the reasonable expectancy of renewal of the 
old leases — put the Colorado Amusement Company wholly out of 
Dusiness and deprive her of much needed income. His consent to or 
acquiescence in that destructive purpose was far outside the scope 
of his agency. He was employed, as he says, "to serve her interests 
to the best of his ability," not to sacrifice them or deliberately give 
away or destroy her property. On the whole, we are impressed, from 
a careful considération of ail the proof, that the secrecy preserved by 
Young, when he should hâve spoken, especially the failure to dis- 
close McCourt's purpose either to Mr. or Mrs. Bigger when oppor- 
tunity by personal interview or correspondence offered, and the mani- 
fest partisanship on his part in favor of McCourt when the disclosure 
of his breach of trust was made, in 1901, évince bad faith and a 
fraudulent purpose on his part, and one known to and participated in 
by McCourt. Such bad faith and fraudulent conduct on the part 
of the agent, participated in by the wrongdoer, cannot form the basis 
of an estoppel against the principal's asserting its rights against the 
wrongdoer. 

Conceding the proposition urged upon us by counsel for défend- 
ants that no trust relationship exists between stockholders as such, 
we are unable to perceive its application to facts of this case. Mc- 
Court voluntarily, and for compensation satisfactory to himself, as- 
sumed duties of care and management, which, as a stockholder, did 
not belong to him, and were not cast upon him. The assumption 
of those duties brought with it a burden of trust and responsibility 
towards shareholders which we bave already sufficiently considered. 

There was, in our opinion, no error in holding the new corpora- 
tion to be trustée for the old company so far as the new leases were 
concerned, or in the provisions of the decree requiring their transfer 
to the old Company, or in the order for an accounting. 
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Before considering other assignments of error founded on the 
master's report, certain facts relating to the report and conclusions 
of law thereon should receive attention. 

By the interlocutory decree passed March 13, 1903, after ordering 
the immédiate assignment of certain two shares of stoclc to com- 
plainant and also the leases to the old company, and after making 
provision for putting the old company into full possession and en- 
joyment of the theaters as the équitable owner of the leases made to 
the new corporation, the cause was referred to a master of the court 
to take and state an account: (1) Showing what money came into 
the hands of défendants, Peter McCourt, Emma F. McCourt, and 
Frank C. Young, belonging to the old company and not accounted 
for by them; (2) showing the gains and profits resulting from the 
opération of the two theaters from and after the beginning of the 
new terms under the leases to the new corporation; (3) showing 
the reasonable value of the services of complainant's solicitor and 
any other costs and expenses incurred by her in bringing and main- 
taining this suit. On June 6, 1904, he made and filed his report, 
stating the accounts, as ordered, for the approval of the court. Many 
assignments of error are predicated upon the action of the trial court 
in sustaining and overruling exceptions to this report, but complain- 
ant's counsel insists that we cannot review the facts found by the mas- 
ter and approved by the court because of the condition of the record. 
There was no order requiring the master to report évidence or pro- 
cédure before him, and no report of that kind was made. Before 
the interlocutory decree and before the case went to the master, much 
évidence relevant to the issues submitted to him had been taken. 
The order of référence leaves it uncertain whether that évidence 
went to the master or not, but we assume it did. From the nature 
of the duties imposed upon the master, as well as from the facts 
disclosed by the record, it appears that he heard and considered 
évidence not reported by him to the court and not filed in the case 
before the order of référence was made to him. (How much or how 
little we are unable to ascertain and do not know.) On the existence 
of this fact one of the defendant's assignments of error is predicated 
that "the court erred in permitting the master to take évidence and 
render any accounting whatsoever in the cause." The master states 
at the end of his report that: 

"The tran.«cript of tlie évidence produced in thèse proceedings, the brief and 
transcript ot the argument oï counsel. and the exhibits rocelved In évidence, 
are filed herewith, excepting such exhibits as by consent of counsel are in 
[iossession of the parties." 

Counsel for défendants contend that his certificate shows that the 
master sent to the Circuit Court ail the évidence, whether heard before 
him or which he had considered. Such, in our opinion, is not the 
meaning of the language employed. He nowhere states that he re- 
turns any évidence taken before him. The certificate admits of a 
construction to the efïect that he returned the évidence which had 
been taken in the case before it was referred to him, and this is prob- 
ably true; for it clearly appears that he did not, in fact, return some 
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évidence which his report, as well as the assignment of error in tlie 
case, says he considered. Not having before us ail the évidence upon 
which the master acted, it is impossible to review any question of 
fact determined by him and approved by the court. 

Mr. Justice CHfford, vvhen holding the Circuit Court in Massa- 
chusetts, in the case of Greene v. Bishop, 1 Clifï. 186, Ked. Cas. No. 
5,763, quoting from Judge Story in Donnell v. Columbian Ins. Go., 
Fed. Cas. No. 3,987, says: 

"When exceptions are taken to the report of a master in chancery, the 
évidence whicli furnislies the gronnd of the exception should be required by 
the party excepting to be stated by the master, and in efflect declared that, 
unless it be done the court will not enter at large into the évidence in order 
to ascertain vvhether or not the master vvas wrong in his conclusion. Masters 
are required, in a case lilie the présent, to report conclusions, and, in gênerai, 
it is irregular for theni to incorpora te the détails of the évidence into their 
reports, without the direction of the court. They should, however, especially 
when it is requested by either party, specify and ideutify the évidence, and 
refer to it in such a niauner as to inform the court on wUat state of facts 
their conclusions are based." 

The rule is firmly established that reports of masters appointed 
to take and state accounts depending as they do upon examination 
of books, oral testimony of witnesses, and perhaps expert testimony, 
hâve "every reasonable presumption in their favor and are not to 
be set aside or modified unless there clearly appears to hâve been 
error or mistake on his part." Camden v. Stuart, 144 U. S. 104, 118, 
12 Sup. Ct. 585, 36 L,. Ed. 363. "As every presumption is in favor 
of the referee's report, the court will, in reviewing the judgment upon 
appeal, intend that the référée did find such further fact in favor 
of the party recovering, as essential to support it." Meyer v. Lathrop, 
73 N. Y. 315, 321. See, also, Davis v. Schwartz, 155 U. S- 631, 15 
Sup. Ct. 237, 39 L. Ed. 289. 

In Sheffield, etc., Railway Co. v. Gordon, 151 U. S. 285, 293, 
14 Sup. Ct. 343, 38 L. Ed. 164, the Suprême Court, in considering 
exceptions to a master's report, says : 

"There Is another objection, however, to our examination of the facts in 
this case. ïhe order referring the case to the spécial master, thougli minute in 
its détails, dicl not roquire him to send up the testimony ; neitlier does he 
pur]}ort to do this in his report ; and, while a number of dépositions taken be- 
fore him are flled, there is nothing to indicate that thèse were ail the testi- 
mony in the case. * * * jj-, nn^ absence of any certiflcate that the entire 
évidence taken by the master was sent up with his report, it is impossible to 
iniDcach his conclusion in tliis ])articular. Scotten v. Sutter, 37 Micli. f52G ; 
Xay V. lîyers, 13 Inrt. 412; Felleiizer v. Van Valzah, 05 Ind. 128. There is no 
presumption tliat ail the testimony was sent up." 

The court then, referring to a certain finding made by the master, 
says : 

"And there is no évidence to impeach his fliiding in that particular, and no 
ob.1ection or exception taken to the want of proof upon this point. There 
would appear to bave been, from a mémorandum we find in the testimony, a 
mechanic's lien introduced in évidence as an exhibit ; but, as it is not at- 
taclied to the record, it is impossible to say that it does uot bear out the find- 
iug of the master." 
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The case before us falls fairly within the principles announced 
in the last-mentioned one, and we are constrained to hold that for 
want of any showing that vve hâve before us the évidence which 
was before the master, and especially in the Ught of the affirmative 
showing that we hâve not before us ail the évidence which was be- 
fore him, it is impossible to review any of the fîndings made by him 
which from their nature may be affected one way or the other by 
évidence. Certain of his conclusions raise questions of law only, and 
thèse will now be considered. 

The first assignment of error predicated upon the findings of the 
master relates to the charge allowed by the master and approved by 
the court of $2,972.32 as net profits made in operating the so-called 
Silver Circuit, which Mr. McCourt appropriated to his own use. 
This Silver Circuit was the name of an agency by which theatrical 
attractions were booked for theaters in smaller towns in Colorado. 
Com.plainant claims that the business of the agency was transacted 
by the employés of the Colorado Amusement Company for its ac- 
count, and that it was entitled to ail the net profits realized. McCourt 
claims that the agency was an outside venture of his own, and that 
the profits made belonged to him. The master, as it affirmatively 
appears from his report, heard évidence on this item which is not 
before us, particularly the testimony of Richard B. Mays. It is 
therefore impossible for us to review his conclusion. 

It is next contended that the master improperly disallowed a claim 
made by McCourt against the funds of the old company for in- 
creased salary for the period between April 5, 1901, when the Con- 
solidated company first took possession, of the Broadway Theater, 
to March 7, 1903.' Before April 5, 1901, McCourt, by resolution of the 
old board, had his salary fixed at $600 per month. After he had, 
as he supposed, banished complainant from participation or représen- 
tation in the business, he secured a resolution from his new board 
increasing his salary to $200 per week; the increase amounting for 
the period mentioned to $4,060. Some évidence may bave been heard 
by the master concerning this item which does not appear in the 
record, and which would bave fully justified his finding; but, if there 
was no such évidence, we think he did not err in disallowing the 
claim. It cannot be true that McCourt, after unlawfuUy despoiling 
the old company, could arbitrarily and without authority transfer its 
assets to a new one owned, managed, and controlled practically by 
himself, and substantially enlarge his compensation for services and 
make the same a charge against the old company. This would reward 
disloyalty in a way shocking to a court of conscience. Moreover, 
there is no évidence in the record except that of McCourt himself 
that the increase was reasonable, and this we regard as quite insufii- 
cient to overcome the presumption that the salary fixed for the same 
services by the board of directors of the old company, shortly before 
it was despoiled, was reasonable. 

The next assignment challenges the ruling of the trial court ap- 
proving the action of the master in allowing, against the fund re- 
covered, attorney's fées and other expenses paid by complainant for 
145 P.— 8 
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ihe prosecutioii of the action, and in disallovving like fées and ex- 
penses paid by défendants in defending the action. Complainant 
daims that, as she undertook the burden and bore the expense of 
restoring to the old company property and funds which had been 
taken from it, it should first repay to her out of the funds restored 
what she had paid for its benefit, before dividing the same between 
otiiers, inchiding those whose conduct rendered the outlays and ex- 
penses necessary. Tlais claim is équitable and just and supported 
by abundant authority. 

In Trustées v. Greenough, 105 U. S. 537, 86 L. Ed. 1157, our 
Suprême Court makes an exhaustive review of the Enghsh and 
American authorities on this subject, and, on pages 5132, 533, and 536, 
105 U. S. (36 L. Ed. 1157), makes vise of the foUowing language : 

"It is also established by sufflcient authority tliat, wliere one of many par- 
ties having a common Interest in a trust fund at liis own expense takes i3ro])er 
proceedings to save it from destruction aiid to restore it to tlie purposes of the 
trust, he is entitled to reimbursement, either out of the fund itself, or by pro- 
liortional contribution from those wlio accept the benefit of bis effiecta. * * «= 
It has been the common practioe, as well in the courts of the United States 
as in those of the states, to malîe fair and just allowances for expenses and 
eounsel fées to the trustées, or other parties promoting the litigation and se- 
curing the due application of the property to the trusts and charges to wliich 
it was sultject. * * » Allowances of this kind, if made with modération 
and a .l'ealous regard to the rigiits of those who are interested in the fund, 
are not only admissible, but agreeable to the principles of equity and justice." 

To the same efïect are the following cases: Central Railroad & 
Banking Co. v. Pettus, 113 U. S. 122, 124, 126, 5 Sup. Ct. 387, 28 
L. Ed. 915 ; Hobbs v. McClean, 117 U. S. 567, 582, 6 Sup. Ct. 870, 
29 L. Ed. 940 : Dodge v. Tulleys, 144 U. S. 457. 12 Sup. Ct. 728, 36 
E. Ed. 501 ; Central Trust Co. v. Condon, 14 C. C. A. 314, 67 Fed. 84, 
110 ; Burden Central Sugar Réf. Co. v. Ferris Sugar Mfg. Co., 31 
C. C. A. 233, 87 Fed. 810 ; 2 Perrv on Trusts, § 894 et seq. ; In re 
Weed's Estate, 163 Pa. 599, 602, 30 Atl. 272, 278; White v. Uni- 
versity Eand Co., 49 Mo. App. 450. 

The same reasons which justify an allowance out of the fund in 
favor of complainant for expenses incurred in restoring it require 
us to approve of the disallowance of such items in favor of the de- 
fendants. They did nothing to recover or save a trust fund, or to 
prevent its waste or dissipation, but everything in their power to 
prevent its recovery or restitution to its original owner. Their pro- 
ceedings, while in the name of the old company, which was made 
a défendant, were adversary to its équitable rights. Instead of being 
rewarded by an allowance of costs and expenses, they should pay ail 
the statutory costs taxable against them. 

No authorities are cited by eounsel or found by us sustaining de- 
fendants' claim, and we certainly shall not be the first to reward ob- 
structionists out of a restored fund in proceedings necessarily and 
vigorously prosecuted to regain that fund. 

The next item of charge against the old company disallowed by 
the master and Circuit Court is $2,678.04, loss sai'd to hâve been 
incurred in 1902 and 1903, in operating a third theater called the 
Empire Theater, in Denver. Whether the venture was reasonably 
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within the scope of the business of the old company, or undertaken 
prudently by défendants, or whether tlie business was so managed 
as to subject the old company to liability for its loss, ail dépend 
largely upon the attendant facts. The record fails to disdose what 
they are, and we must necessarily indulge the presumption that the 
master and trial court were correct in disallowing them. 

By the appeal of complainant she challenges the action of the mas- 
ter and trial court in allowing McCourt $5,200 and Young •Sljll'S, 
as salaries for services rendered the old company between October 
13, 1898, the date of the death of Mr. Bush, and September 1, 1899, 
the date when the new schedule of salaries fixed February 5, 1900, went 
into effect. Following Bush's death McCourt was made président 
and treasurer of the company, and Young was made vice président. 
Both had duties to discharge for and on behalf of the company, and 
there is no proof that they failed to discharge them. The contention 
that, because, prior to Bush's death, neither Bush nor McCourt drew 
any salary, does not justify the conclusion that the changes wrought by 
his death did not entitle his successors to compensation. Neither 
does the fact that, during the period in question, no resolution was 
formally adopted fixing their salaries, justify a disallovvance of com- 
pensation taken by them during that period for services actually ren- 
dered. For reasons already stated we cannot inquire into the facts 
showing the reasonableness or unreasonableness of the amounts al- 
lowed by the trial court. 

Complainant also assigns as error the allowance by the Circuit 
Court to the défendants of the sum of $3,909.04 for loss sustained 
in the opération of the Broadway Theater in the summer of 1902. 
The contention is that, because the old company had never before open- 
ed the theater in the summer time, the new corporation should not hâve 
done so ; and that any loss sustained by it in so doing is not chargeable 
against the old company in this accounting. We cannot agrée with 
this contention. The theory of complainant's bill and of the decree 
rendered thereon is that the new leases belonged in equity to the 
old company, and that the individual défendants were at ail tinies, 
although the leases stood in the name of the new corporation, carry- 
ing on the theatrical business as agents for the old company. The 
opening of one of the theaters in the summer season was clearly 
within the gênerai scope of the business of the old company, and its 
results, whether profitable or unprofitable, in the absence of bad 
faith, enure to the advantage or disadvantage of the principal, as the 
case may be. The évidence before us fails to disclose any bad faith 
in the matter of conducting the summer theater, and the trial court 
did not err in allowing the défendants a crédit for the loss sustained 
in the venture. 

Complainant's next assignment is as follows: 

"That the court below erred in overruling complainant's sîxth fixceptioii to 
the report of the master, because It appears from the record that the re- 
spondents Peter McCourt, Emma F. McCourt, Franls C. Young, and the Con- 
solidated Amusement Company wrongfiilly withheld and detained the moneys 
of the respondent the Colorado Amusement Company, after demands for the 
same were made both by the institution of this suit and otherwise, and in- 
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terest shonld be allowed for tlie period of such détention by way of compen- 
sation, or by way of damages." 

This exception relates to interest for détention of the sum of 
$52,788.14, found by the master to hâve heen earned in the two 
years prior to the interlocutory decree as a resuit of the opérations 
of the two theaters: There are two reasons why we cannot sustain 
this assignment. The first is that it is impossible to ascertain from the 
master's report at what times the sum in question, or any of its con- 
stituent parts, so accrued as to be available for distribution. The 
master's report shows that from April 5, 1891, to March 7, 1903, 
when the interlocutory decree made provisions for the future, the 
Tabor Grand Opéra House received the total sum of $342,314.08, 
and expended $300,100.86 ; and that during practically the same pe- 
riod the Broadway Theater received $335,355.17, and expended $316,- 
762.94. The business appears to hâve been one requiring large capital 
and in which large amounts of money were actually employed. Con- 
sidérable money was necessarily required to be kept on hand to 
meet the current and incidental expenses. Common prudence dic- 
tated that a further sum should be kept on hand to meet possible exi- 
gencies of the business. How much should hâve been reserved for 
thèse purposes was a matter for the board of directors to détermine 
from time to time in the exercise of good judgment. It is impossible, 
so far as this record discloses, to say that $52,000 was toc much for 
such purposes, and it is certainly impossible to say how long before 
March 7, 1903, the $53,000 was on hand, or at what particular time 
any part of it vi^as available for dividends. In the light of thèse uncer- 
tainties we cannot interfère with the conclusion of the master and 
the trial court which had before them ail the facts, agreements, and 
stipulations of the parties. 

We recognize fuUv the doctrine laid down bv this court in New 
Dunderberg Min. Co. v. Old et al, 38 C. C. A. 89, 97 F-d. 150, 
vidierein it is said: 

"Wlien property or money bas been wronsfully appropriated or converted 
by a défendant, interest should be siven as damages to oompensate tlie oom- 
plainant for the loss of tbe use of the pi-oeeeds of bis property or bis funds." 

That case came from the district of Colorado, and considered and 
construed the statutes and décisions of the Suprême Court of that 
State, and with its doctrine we make no question. Our ruling on 
this assignment rests exclusively upon the grounds above mentioned. 

The action of the lower court with respect to some other small 
items is complained of; but, after a careful considération of them, 
we find no reason for disturbing the conclusion reached. 

The decree as rendered was substantially correct, and is accordingly 
affirmed. 
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PABST P.RRWING CO. v. THORLEY. 

(Circuit Court of xVppeals, Second Circuit. April 18, 1906.) 

No. 90. 

1. Eminent Domain — Pboperty in Streets — Cakcetxation of License. 

Wliere ;i city granted défendant permission to construct a vault in front 
of bis preniises witliin tlie street, subject to revocation at aiiy tinie 
tliereafter liy tlie conniiissioner of liigliways wljen in liis .pidgnient tlie 
spiîce occupied, or any itortiou tluereof, sliould lie required for any public 
improYcnients, or on any violation of any of the terms and conditions oi: 
tbe license, tlie termiuation thereof and tbc city's resumptiou of possession 
for t!ie pur]iose of constructing a rapld transit railway in the street did 
net constitute a taking of the property by the exercise of the city's power 
of eniineut domain. 

[Ed. Note. — For cases in point, see vol. 18, Cent. Dig. Enninent Domain, 
§ 1^21.] 

2. COUKTS FEDERAL CoUBTS RULES OF DECISION — REAL PROPERTY LAW 

What Law Goverks. 

In an action for breach of a covenant of quiet enjoyment in a lease of 
property in New York City, whetlier the éviction was by virtue of the aet 
of the holder of a parainount title. for vvhose acts défendant was re- 
sponaible, was a question relatiug to the rights and title to real estate 
located in New York, and was determinable by the décisions of the courts 
of last resort of that state. 

[Ed. Note. — State laws as rules of décision in fédéral courts, see notes 
to Wilson V. Perrin, 11 C. 0. A. 71 ; Hill v. Hite, 29 C. G. A. 553.] 

3. Landlord and Tenant — Covenants — Quiet Entoymekt — Bkeaoii. 

Défendant, for the purpose of iniproviug certain property by the érec- 
tion of a hôtel, obtainod permission from the city of New York to con- 
struct a vault in the street in front tlioreof. snb.iect to revoi'ation when 
the space occupied was required for any public improveinents. Défend- 
ant executed a lease to plaintilî, describing the land by metes and 
bounds "with the appurtenances thereunto belonging, together with the 
building now in course of érection," according to plans and spécifications, 
and containing a covenant that on payment of the rent reserved the lessee 
should enjoy the demised premises without lot, suit, trouble, or main- 
tenance from the grantor or any other person. The property demised 
could not be used for the purposes intended without the vault, and prier 
to the termination of the lease the license to maiutain such vault was ean- 
oeled by the city, because the space was required for subway construction. 
HeUl. that the covenant covered the property held under the license, and 
that défendant was liable for a breach thereof. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Writ of error to review judgment of the United States Circuit Court 
for the Southern District of New York, sustaining demurrer to amend- 
ed complaint, on the ground that it did not state facts sufficient to con- 
stitute a cause of action. 

For opinion below, see 127 Fed. 439. 

A. S. Gilbert, for plaintiff in error. 

Joseph Fettretch, for défendant in error. 

Before LACOMBE, TOWNSEXD, and COXE, Circuit Judges. 

TOWNSEND, Circuit Judge. It appears from the amended com- 
plaint that the défendant, in January, 1899, being the lessee of a cer- 
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tain pièce of land situated at the intersection of Forty-Second street, 
Broadway, and Seventh avenue, and having procnred a permit from 
the city of New York to use tlie subsurface of tlie higliway adjacent 
tliereto, subject to revocation wlienever such subsurface should be re- 
quirèd for any public improvements, liad erected a building upon the 
entire premises, and leased the land and building to the plaintifif for a 
term of about 19 years. The lease was of the land by metes and 
bounds— 

"Witli tlie sippiirtenîinees thorennta belongiii;;, together witli the building 
uow in course of érection upon said plot ot ground, which said building is be- 
ing erected and is to be erected in aecordance witli plans and spécifications 
therefor beretofore submitted by the party of the flrst part to the party of 
the second part, and which said plans and spécifications hâve been agreed 
upon by the parties hereto ; such agreement beiug evideuced by their respective 
signatures upon the same." 

The covenant in the lease was as follows : 

"The said party of the first part doth covenant and agrée to and with the 
party of the second part that, upon its paying the yearly rent above reserved 
and perfortning the covenants and agreements herein contained on its part, 
it shall and may at ail times dnring the said term hereby granted peacefully 
and quietly hâve, hold, and enjoy the said demised premises, without any 
manner of let, suit, trouble, or hindrance of or from the party of the flrst 
part, hls heirs, executors, administrators, or assigns, or any other person." 

The material portions of the form of permit isstied to défendant are 
as follows: 

"Department of Highways, Borough of Manhattan, New York. 

"No. . Permission Is hereby given to to construet a vault in front 

of premises known as , used for ; said vault to be — 

teet in width and feet in length outside measurenients. , and to oc- 

cupy square feet, subject to obligation to construet reeess or chamber for 

existing hydrant or stopcock, as per annexed plan, and upon condition that 
the person or persons to whom this permit is granted will in ail respects com- 
ply with the corporation ordinances relative to 'vaults, cisterns, and areas.' 
* * * This permit is issued subject to revocation thereof at any time here- 
nfter by the commissioner of highways wlien in his judgment the space occu- 
pied by said vault or any portion thereof may be required for any publie im- 
jirovements, or upon any violation of any of the terms or conditions hereof." 

It further appeared that in April, 1902, the parties were notified by 
the city of New York that it would require the portion of the property 
below the highway for the Rapid Transit Railroad, and that thereafter 
the city revoked said permit, and took possession of said portion. The 
plaintiiif, being thus actually evicted therefrom, abandoned the whole 
premises, and brought this action for damages for such éviction. 

Under the original complaint it was argued, and upon the facts 
therein stated the court held, that the only question was whether the 
covenant protected the plaintiff against the exercise of the power of 
eminent domain. The court held that it did not, but said as follows : 

"The argument for the plaintiff bas assumed that at the time when the 
lease was made the défendant had an uncertain and determinable right to 
VjSe the land owned by the city upon which a part of the building was con- 
structed, and that the city could at any time révolte the lieense, and repossess 
itself of the property. If the complaint had set forth facts showing that the 
part of the premises owned by the city was at the time of the making of the 
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lease occupied by the défendant under some determinable title from the city 
which tlie city subsequently lawfully terminated, and that the city entered 
and evicted the plaintiff under its paramount right as owner, a différent case 
would be presented. But such facts are not alleged, and the case presented 
dépends upon the question whether the covenant protects the plaintiff against 
the exercise of the power of eminent domain. Ileaching the conclusion that it 
does not, the demurrer is sustalned." 

The questions presented, as stated by plaintiff, are: 

"Whether the action of the city in repossessing itself of the highway prop- 
erty whlch it had previously permitted the parties to this action to use was a 
taklng under its riglit of eminent domain, or siuiply a retalving of propOrty 
whlch rlghttully belonged to It? If the taklng was under its right of eminent 
domain, then the plaintiff cannot succeed upon this appeal, but If, on the other 
hand, the taklng was, as we clalm, not under its right of eminent domain, 
but under its title of paramount owner, then we respectfully submit to this 
court that the plaintiff must succeed upon this appeal." 

That the city is the owner in fee of the subsurface portion ; that de- 
fendant leased and plaintiff occupied said portion by virtue of a license 
or permit from the city; that the défendant had the right to make 
this covenant for quiet enjoyment ; that the city had the right to revoke 
said license; that this revocation might be through the agency of the 
Rapid Transit Commission; and that said revocation resulted in an ac- 
tual éviction from part, and a constructive éviction from ail, of the prem- 
ises — is admitted. 

Défendant claims as follows: 

"The éviction of plaintiff, if any, was pursuant to authorlty conferred by the 
Législature in tlie exercise of the right of eniinent domain. * « * a com- 
plète and perfect Indemuity for plaintiff for ail damage it bas suffered by rea- 
son of the building of the subway bas been provlded in the législative acts 
themselves." 

Défendant further claims that the covenant for quiet enjoyment 
does not apply to land embraced within a highway; that it only cov- 
ers the land leased and such rights as are appurtenant thereto, and that 
this mère license was not an appurtenance to the land leased ; and that, 
as the demised premises are described by metes and bounds, the cove- 
nant does not apply to the portion outside thereof. 

The argument as to eminent domain proceeds upon a misconception 
of the situation. If this were a case of taking by eminent domain, 
plaintiff would be remediless, because, as was said by the court below 
in its opinion on demurrer to the original complaint: 

"The exercise of that riglit by the state is an incident of the teuure of ail 
real property, and both of tlie parties to the deed or lease must be presumed to 
liave taken it iiito considération at the tlme. Brimmer v. City of Boston, 102 
Mass. 19, 22; Folts v. Huntley, 7 Wend. (N. Y.) 210." 

A taking by eminent domain is excepted from the opération of the 
covenant for quiet enjoyment, because, furthermore, it is an exercise 
of the sovereign power of the state in acquiring title to property ac- 
cording to the constitutional injunction of compensating every man 
whose property is taken for the public use. If such taking were to be 
held to be a breach of the covenant, the covenantee would be entitled 
to be paid the value of his loss by the party evicting him, and might 
also recover from his covenantor for breach of the covenant. Frost v. 
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Earnest, 4 Whart. (Pa.) 86, 90; Folts v. Huntley, 7 Wend. (N. Y.) 
210. But hère there was no exercise of sovereign power. The city, 
having the title and the right to possession upon the happening of a 
certain contingency, has merely exercised its right to terminate the 
license and résume possession. There is no taking of title, no acqui- 
sition of property, no obhgation arising out of the lawful resumption 
of possession to make compenation for any loss, because the loss is a 
damnum absque injuria, the resuit of the action of the city, provided 
for by it in its permit, and assented to by the défendant when he obtain- 
ed the license. The argument, therefore, based upon the provisions of 
the Rapid Transit Acts, for compensation to owners of property taken 
or extinguished for the purpose named in the act, has no bearing on 
the issues herein. 

The question hère at issue was suggested by Judge WALLACE 
in his opinion disposing of the case on demurrer to the original com- 
plaint, where, as stated above, he said as follows: 

"If tlie complaint had set fortli facts showins tliat tbe part of the promises 
owned by the city was at the time of the inalviiig of tlie lease occupied by the 
défendant under soine determinable title from the city, which the city subse- 
ciuontly lawfully terniinated. and that the city entered and evicted the plain- 
titr under Its paramount right as owuer, a différent case would be preseuted." 

In the view which we hâve taken it is immaterial whether there is a 
distinction between a determinable right and a determinable title. The 
décision in McLarren v. Spalding, 3 Cal. 510, cited by the court in its 
opinion on the demurrer to the amended complaint, and chiefly relied 
on by counsel for the appellee, is only remotely relevant to the issue 
herein, for the reason that there was there no covenant for quiet enjoy- 
ment. The single question hère is whether the éviction was by virtue 
of the act of a holder of a paramount title, for whose acts this défend- 
ant should be held responsible. Inasmuch as the question presented 
relates to the rights and title to real estate and things having perma- 
nent locality, it is to be determined by the décisions of the courts of 
last resort of the state of New York, so far as they détermine the ques- 
tions herein. Swift v. Tvson, 16 Pet. (U. S.) 1, 10 L. Ed. 865 ; 
Baltimore & Ohio Railroad v. Baugh, 149 U. S. 368, 372, 13 Sup. Ct. 
914, 37 L. Ed. 772; Van Etten v. Westport (D. C.) 60 Fed. 579. 

The argument of défendant that the covenant for quiet enjoyment 
does not apply to land embraced within a public highway has no appli- 
cation to the facts of this case. The défendant cites Wilson v. Coch- 
ran, 46 Pa. 289, and quotes from the opinion therein. But he fails to 
show that in the next paragraph of the opinion the court expressly dis- 
approves the doctrine quoted, and refers to the case from which it is 
taken as an "ill-considered case." See, also, Rawle on Covenants for 
Title, § 79, note 1. So far as the Pennsylvania cases cited hold that 
the existence of an easenient consisting of a highway is no breach of i 
the covenant, they merely illustrate the exception to the gênerai rule 
pointed out in Huyck v. Andrews, 113 N. Y. 81, 20 N. E. 581, 3 L. R. 
A. 789, 10 Am. St. Rep. 432. There, the court, referring to the rea- 
sons given by the court in Whitbeck v. Cook, 15 Johns. (N. Y.) 483,1 
8 x\m. Dec. 272, why in such a case the purchaser has no ground to 
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complain "of the existence of what he saw when he purchased, and 
vvhat must hâve enhanced the value of the farm," says : 

"ïliese reasons are not applicable to other easements, and the rule of that 
case has not been ai)plied to any other." 

The court then discusses and cites with approval a number of cases 
holding that the existence and exercise of private rights constitute a 
breach of covenant against incumbrances or for cjuiet enjoyment, ir- 
respective of whether the covenantee knew of them or not, and^ citing 
and expressly disapproving the décisions which hold to the contrary, 
says as follows : 

"We think the safer rule is to hold that the covonants in a deod to proteet 
the grantee airaiiist every adverse right, intcrest, or dominion over the land. 
nnd that he may rely upou them for his seeurity. If open, visible, and no- 
vorions easenient>! are to be exeeiited from the oiiei'atioii of eoven!\nts, * * * 
'i: should he ineunihent ujion the grantor, iC he does not intend to covenant 
against sueh defects and incumbrances, to except them froui the opération of 
his coveuants." 

The opinion of Judge, now Mr. Justice Brewer in Barlovv- v. De- 
laney (C. C.) 40 Fed. 97, is to the same effect. 

In Hymes v. Estey, 133 N. Y. 342, 31 N. E. 105, the court, referring 
to its former décision in the same case, said as follows : 

"It was held that the case was talien ont of tlie ordinary rule that the ex- 
istence of a public highway at the tinie of the conveyance of lands with 
covenant for quiet enjoyment or against incumbrances is not a breach of such 
covenant. It was there deelared that sueh rule was limited to cases where 
the public easement was open and visiljle and in aetual use, and had no appli- 
cation to cases like the présent, where, if the plaintiffi's contention is true, 
there was at the time of the purchase no indication of the existence of a high- 
way. That décision proceeded upon sound and just principles, and we see no 
occasion to restrict or modify it in any respect." 

In the former décision in Hymes v. Estey, 116 N. Y. 501, 22 N. E. 
1087, 15 Am. St. Rep. 421, the court had said that the exemption from 
the warranty in the case of a public highway rested upon the motion 
derived from its apparent existence or use, because the grantee gets 
ail the rights which, in view of the apparent situation, the deed pur- 
ports to convey ; but that without such notice it cannot be said that the 
purchaser gets "ail the proprietary right in the premises which he is 
permitted to assume was assured to him by the covenant of his gran- 
tor." The same view is taken in the décision in Wilson v. Cochran, 
supra. 

The subsurface in the case at bar is neither within the définition nor 
reasoning of the court in thèse cases. It was not technically or actu- 
ally a public highway. It was not used or adapted to be used as a pub- 
lic highway, and, except under the extraordinary exigencies of subway 
construction, it could not hâve been used for that purpose. Under the 
sidewalk there was no highway, either "open, visible, or in aetual use," 
or even in existence. On the contrary, although the plaintifif knew 
that the city was the ovimer of the portion of land leased to him 
under the public highway, he knew that it was closed and occupied 
by a portion of the building leased to him by défendant, under a per- 
mit from the city, which deprived the city of ail right to its aetual 
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use until either it was "required for any public improvements, or 
upon any violation of any of the terms or conditions thereof." The 
questions of eminent domain and of notice of sovereign rights by 
reason of the existence of a highvvay as an incumbrance upon an 
estate may therefore be eliminated from the case. 

It is further argued that the covenant for quiet enjoyment is Hm- 
ited to the land leased or some portion thereof, or to rights appurte- 
nant tliereto, and that, as this subsurface was held under a mère de- 
terminable license or right wliich was not an appurtenance of the 
land, the covenant does not apply thereto. A person wlio is lawfully 
dispossessed by reason of want of title is evicted by title paramount. 
Day V. Chism, 10 Wheat. 449, 6 L. Ed. 363 ; 8 American & English 
Encyclopœdia of Law (2d Ed.) 103. 

"It may be stated as a gênerai rule that any right which, commencing 
before the deed, is not passed by, but exists independently of the 
conveyance, and can be asserted with the efïect of rightfuUy evicting 
the tenant under the deed, • is a superior or paramount right. The 
légal implication of the covenant for quiet enjoyment is that the land- 
lord has an adéquate title to the estate created by the lease, and that 
lie will permit the tenant to enjoy, without disturbance or interruption, 
the interest, title, or privilège demised, subject to ail such rights as 
are expressly or by natural implication reserved to the lessor." Jones 
on Landlord and Tenant, § 353. 

"The covenants of warranty and for quiet enjoyment extend to 
everything that is appurtenant or incident to the grant to which they 
relate, and are broken by the loss of any incorporeal right annexed or 
incident to the land conveyed. In order that the loss of such a right 
may amount to a breach of thèse covenants, it must, however, appear 
that it was a légal appurtenance to the land within the meaning of the 
deed." 8 American & English Encyclopsedia of Law (3d. Ed.) 131. 

The gênerai rule which détermines the character and extent of the 
covenant of warranty as applied to rights and licenses relating there- 
to is well illustrated bv the following décisions : 

In Green v. Collins,' 86 N. Y. 246, 40 Am. Rep. 531, the défendant 
sold to plaintiff a dwelling house "with the appurtenances," the deed 
containing a covenant for quiet enjoyment. There was a water-closet 
in the dwelling, the discharge pipe from which emptied through pipes 
into a sewer on the adjoining premises, owned by a third party. Dé- 
fendant had no right to use this sewer, and the third party, after the 
conveyance, obtained an injunction restraining the plaintiff from 
using it. Plaintifï having sued défendant for breach of warranty, 
the court held that the action was not maintainable, and said as fol- 
lows : 

"The Innsnage of the deed, of itself, does not coiivey to the plaintiff a right 
to use her in-emises in such manner as woiild create a nuisance upon the land 
of the adjoining ]iroprietor. The words 'with the appurtenances' canuot af- 
tect the rights of the piu-ties, or enlarge the scope of the deed, as the appur- 
tenances would pass without such words; for it is a général rule that what- 
over is in use for the land as an incident or appurtenance is conveyed by the 
deed. Iluttemeier v. Albro, 18 N. Y. 48. If the right of the défendant to use 
the adjoining laud was an easenieut attached to or eonstituting a part of the 
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land, It was transferred by the deed. Suoh rlght did not exist, however, in 
fact, and therefore it could not and did not pass to tlie plaintiff. • * • 
Tlje riglit to drain upou tlie ad.i'oining land would, at least to some extent, 
involve a riglit to inflict a burden whicli, uniess protected or provided for, 
might constitute a nuisance, and such a resuit cannot be accomplished without 
proof of the existence of the right elaimed, or express words showing that it 
was the intention of the grantor to confer it. And. although an esisting ease- 
meut, as a matter of légal riçht, passes with the thing granted, yet, where a 
grantor conveys without any Interest or title wbatever, an easement does not 
pass to the grantee." 

In Adams v. Conover, 87 N. Y. 423, 428, 41 Am. Rep. 381, défend- 
ant conveyed to plaintiff certain premises, including within its bounds a 
mill and dam with suiïîcient water power, with covenant for quiet en- 
joyment. The plaintiff was compelled to tear down the dam, because 
the water flooded adjoining property. The court held that thereby 
plaintiff was evicted by paramount title from the right to use said 
water power as it existed at the time of the conveyance, and that this 
was a breach of the covenant of warranty, and said as follows : 

"The case, therefore, does not come within the raie of Green v. Colllns, nor 
is It lilie Burlse v. Nichols, 2 lîeyes (N. Y.) 670. In neither of thèse cases was 
the grantee evicted from anything which passed by the grant. That plain line 
of distinction séparâtes both from a case lilîe the présent, where the thing lost 
was covered by the conveyance, and einbraced witliin its description, and the 
deed both conveyed, and, as we construe it, purported to convey, the Identical 
thing destroyed by a paramount title. The justice of the rule Is entirely elear. 
It does not permit the vendor of an apparent water power to get a priée for 
what he does not own, or indulge him In a palpable fraud upon bis vendee. It 
rests upon the gênerai principle that the covenants in a deed are designed to 
protect the grantee in the enjoyment of bis property, in the manner and for 
the particular purpose intended by the parties at the time of executing the 
deed, Comstock v. Johnson, 46 N. Y. C15 ; Voorhees v. Burchard, 55 N. Y. 
102." 

In Scriver v. Smith, 100 N. Y. 471, 3 N. E. 675, 53 Am. Rep. 224, 
the court says: 

"Suppose one takes a deed with a covenant for qutet enjoyment of land 
with a house thereon. * * * If, in the case supposed, the house !s three 
stories high, and in conséquence of covenants with adjoining landowners there 
is no right to maintain more than two stories, so that the grantee is obliged to 
remove the third story, wouid there not be a dispossession and éviction of so 
much of the premises conveyed, and thus a breach of the covenant?" 

See, aiso, Peters v. Grubb, 21 Pa. 455 ; Mayor of New York v. 
Mabie, 13 N. Y. 151, 64 Am. Dec. 538; Cronkhite v. Cronkhite, 94 
N. Y. 323; Spencer v. Kilmer, 151 N. Y. 390, 45 N. E. 865; Burke 
V. Tindale, 12 Mise. Rep. 31, 33 N. Y. Supp. 20; affirmed 155 N. Y. 
673, 49 N. E. 1094; Uihlein v. Matthews, 172 N. Y. 154, 64 N. E. 
792; Kramer v. Carter, 136 Mass. 504. 

Bearing in mind the distinction indicated in thèse décisions, we are 
brought to a considération of the scope of the warranty in the case 
at bar. This question is to be determined by the construction of the 
lease and the intention of the parties as shown therein. But the de- 
fendant not only leased said land, but also — 

"The building now in course of érection upon said plot of ground, which 
said building is being erected In accordance with plans and spécifications 
therefore heretofore submitted by the party of the first part to the party of 
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tïie second part, and wliicli said plans and spécifications hâve been agreed upon 
by the parties Iiereto ; such agreement belng evidenced by their respective sig- 
natures upon tlie sanie." 

The covenant for quiet enjoyment covered, in terms, the whole of 
said leased property. 

The demiirrer admits the following allégations of the complaint: 

"That for the purjwRe of iisiug said promiseis for a liotel. café, and restau- 
rant, as hereinbefore stated, tUere was laid ont npon tho plans and speciflca- 
tioiis, and, piirsnaiif tUo-eto, was coiistructod in tli(> ccllar lloor of tlie ])renii:-es 
leased to tho i)laintift', and ])articnlarly in tlio iwrtion tlieveof which vi'as built 
and construdted ontside of the house Une, and extendius: to the curb Une of 
Broadway, Forty-Sec!:>ud street, and Seventh aveiuio, i)ursinint to said lieeuse 
or permit, certain refrigerating and iee plants, hot water supply a.nd punip 
rooms, engine roouis, boiler rooms. engines, wine rooras, ice box, store rooms, 
and closets. * * * That the said building, so leased to tliis plaintilï by tliis 
défendant, as aforesaid, could not be used for the purpose for whic'h it was 
desigued, and lu tlie nianner designed, to wit, as a liotel, café, and restaurant, 
after taking away that portion thereof used or to be used for the purposes of 
the Rapld Transit IJailway." 

That, as already shown, plaintiff expended large sums of money in 
fitting up the building leased, relying upon the covenants of défend- 
ant, and with his knovvledge and consent. The demurrer, therefore, 
admits that the property leased did in fact inchide the portion taken, 
the lease being not only of the land described by metes and bounds 
within the portion taken, but also of the building to be erected in 
accordance with plans agreed upon by the parties, and that the build- 
ing so constructed did in fact cover, not only the land described by 
metes and bounds, but also the land not so described, and which was 
taken by the city. 

In thèse circumstances, we think the lease must be construed as 
a lease of the building as a whole, and that therefore the covenant 
for quiet enjoyment applied to the part thereof which was constructed 
under the highway. If the words of the lease describing the build- 
ing as being erected in accordance with agreed plans and spécifica- 
tions, which plans and spécifications covered the subsurface of the 
highway, are to prevail, then the portion of the building occupying the 
subsurface of the highway was a portion of the demised premises. 
But it may, perhaps, be argued that the words in the lease referring 
to the building as one "now in course of érection upon said plot of 
ground" limit it to the plot by metes and bounds, and that, therefore, 
the covenant for quiet enjoyment does not apply, because such a mcre 
license to use property outside of the plot either is not an appurtenant 
to the land, or, even if appurtenant, is only so until revoked, and no 
right is transferred by the lease. The objections to such a construc- 
tion hâve been already pointed out. It may be true that a covenant 
for quiet enjoyment does not necessarily cover a mère easement in 
property not comprehended within the limits of the property leased, 
and in which the vendor or lessor has no right or interest, be- 
cause in such cases there is nothing to be granted or leased. But, as- 
suming the correctness of the assumption that the covenant may be 
limited to the land exclusive of the building, the case is one where a 
lessor, having a présent interest in property occupied by him under a 
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license, has entered into a covenant, which is capable of a construction 
which might or might not bave included tbe portion held by virtue of 
said Ucense, and has elected to erect a building on said portion, and 
has leased the whole for a term of years to the plaintiff, with a 
gênerai covenant for quiet enjoyment. Said building could only be 
occupied by the plaintiff for the purposes for which it was designed 
by the use of the licensed portion. In thèse circumstances, upon the 
construction most favorable to the plaintiiï, there is an ambiguity in 
the lease, vi'hich must be resolved by determining the intention of the 
parties, if possible, from ail the terms of the lease, frora the situation 
of the parties, the objects they respectively had in view, and the acts 
donc in pursuance of the contract. That the parties understood that 
the covenant applied to the whole building leased appears from the 
following facts: The lease was for a term of about 20 years, for 
an annual rent of $25,000, without any provision for apportionment 
in case of éviction from any portion of the leased property. The 
building was so constructed upon the whole property in accordance 
with agreed plans that it could be used for the purposes for which 
it was designed only in its entirety ; the construction and fixtures in 
the subsurface portion being a necessary part of the complète plant. 
The plaintiff, relying on the covenant of défendant, expended large 
sums of money in fitting up the building. There was, furthermore, 
no provision for the protection of the défendant from liability in 
case of an éviction. As was said in McLarren v. Spalding, supra, the 
case chiefly relied on by défendant: 

"The défendant hère might hâve proteeted himself by a clause defeating the 
lease in case of the removal of the stand ; and, as he knew that it was subject 
to removal, and did uot do so, the presumption is that he assumed the risk, and 
must bear the loss." 

We are brought, then, to the question whether the covenant herein 
covers the property held under the license. Whether the défendant 
would bave been liable for the éviction in the absence of any such 
covenant is a question which is not before us, and as to which we 
express no opinion. 

Hère, the éviction was by the covenantor's licensor, the one through 
whom the covenantor acquired such right of occupancy as he under- 
took to lease to the plaintiiï, and as to which he madc the covenant, 
upon the faith of which the lessee entered, occupied, and improved the 
leased property. 

Upon the facts admitted by this demurrer, we think it is clear, 
therefore, that the parties understood that this was a covenant for 
quiet enjoyment against éviction by the city or its représentatives. 
The covenant, in terms, was a warranty against the acts of any other 
person. The lessor derived his sole right to the occupancy of thèse 
premises from the city, and therefore might reasonably be presumed 
to warrant against the lawful acts of his own licensor. The plaintiff 
must bave understood this covenant to apply to the enjoyment of the 
property beneath the highvi'ay, or otherwise he would not bave taken 
a lease of the property for 19 years. If there might otherwise be any 
question as to the understanding of the plaintiiï, there can be none 
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when it is admitted that under said lease, and relyîng on said cov- 
enant, he went ahead and personally expended a large sum of money 
in fitting up the premises. 

In thèse circumstances, we think this question must be determined 
by the ordinary principles applicable to the construction of a written 
instrument. As already shown, the demurrer admits that the leased 
building, constructed pursuant to plans and spécifications agreed upon 
between the parties, was built in part below the public highway on 
land held under a license; that, pursuant to said license and permit, 
certain refrigerating plants, hot water supply and pumping rooms, 
engine rooms, boiler rooms, engines, etc., were constructed under the 
highway, for the purpose of using the whole premises for a hôtel, 
café, and restaurant ; that the rent to be paid was a total sum, without 
any provision for apportionment in case any portion of the property 
should be rendered unavailable; that the portion of the highway thus 
occupied by the building was a substantial and important part there- 
of, and that the building could not be used for the purpose for which 
it was designed without said portion ; and that the plaintiff — 

'■Relying upon the covenants of the défendant above set forth, and with tlie 
kuowledge and consent of this défendant, and for the purpose of makini? the 
l'uid premises better adapted to the use for which it was designed, to wit, as 
a liotel, restaurant, and café, this plaintiff expended large sunis of money in 
improving and decorating the building so leased to it as aforesaid by this dé- 
fendant, and expended large sunis of money in the purchase of fixtures, fur- 
nishings, and appurtenances for the iniprovernent and décoration of said build- 
ing, ail of which improvements, fixtures, décorations, and appurtenances are 
and hâve become useless and valueless to this plaiutifl: in connection with 
the use and enjoymeut of said premises by reason of the éviction of this plaln- 
tifC from the said building and premises, as aforesaid." 

The lease was tendered by the lessor and accepted by the lessee, 
and, in case of doubt, the construction contra proferentem is to be 
adopted. Charles River Bridge v. Warren Bridge, 11 Pet. (U. S.) 
4S0, 9 h. Ed. 773, 938; Folts v. Huntley, supra. 

We conclude that the covenant of the grantor must be construed to 
extend to and to cover the whole of the leased building as an entirety, 
including the portion constructed on the land under the public high- 
way. 

The décision of the court below is reversed, and the case is re- 
manded to the court below, with instructions to enter an order in 
accordance with this opinion, with leave to the défendant to answer 
over. 



UNITED STATES v. W. N. PROCïOR & CO. 

(Circuit Court of Appeals, First Circuit. January 23, 190G.) 

No. G09. 

CuSTOÎtS DlJTIES — Cl.ASSIFICATION — EXTEACT OF NUTGALLS. 

Faragraph 1, Schedule A, § 1, Tarriff Act July 24, 1897, c. 11, ?>0 Stat. 
151 [U. S. Comp. St. 1901, p. 16261, providing for tannic acid and tannin, 
does not include extract of nutgalls, consisting of a mixture of powdered 
nutgalls and water, which contains some tannin, and from whicU tannie 
acid may be produced. 
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2. Same— Similitude— Resemblance in Matertal. 

Extract of nutgalls, containing a considérable pereentage of taiinic acid, 
which can Vie obtained therefrom in its commercial form only by a long 
séries of chemical combinations and précipitations, held not to be suffi- 
ciently "similar in materlal" to tannin or tannic acid as to be dutiable at 
the rate applicable to those materials, by virtue of the similitude clause in 
section 7, Tarife Act July 24, 1897, c. 11, 30 Stat. 205 LU. S. Corap. St. 
1001, p. 1693]. 

3. Same—Statutoby Construction— Settled Customs Peaotice— Congres- 

siONAL Adoption. 

A settled practice of the Treasury Department in construing a séries of 
tariff acts during the pcriod of 20 years furnisbes a rula of statutory con- 
struction of tlie highest anthority ; and the rule applied that a practical 
construction giveu any provision in a tariff act may be construed as ac- 
cepted by Congress, and re-enacted into law in subséquent acts containing 
the same phraseology. 

[Ed. Note. — For cases in point, see vol. 15, Cent. Dig. Customs Duties, 
§ 10.] 

4. Same— FiNDiNGS or Geneeau Appbaiseks— Reviewabilitt. 

The contention that the findings of the Board of United States General 
Appraisers as to matters of fact are not revlewable by the courts on 
appeal from the Board's décisions, and are not to be disturbed where there 
is évidence to sustain them, Jield not to be supported by the authoritles. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

For décision below, see 139 Fed. 586, reversing a décision of the 
Board of United States General Appraisers, G. A. 5,333 (T. D. 34,- 
395), which had affirmed the assessment of duty by the collector of 
customs at the port of Boston. 

W. Wickham Smith, Spécial Asst. U. S. Atty. (William H. Garland, 
Asst. U. S. Atty., on the brief). 

J. Stuart Tompkins (Hatch, Keener & Clute, on the brief), for ap- 
pellee. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. This appeal relates to customs duties un- 
der the act of July 24, 1897, c. 11, 30 Stat. 151 [U. S. Comp. St. 1901, 
p. 1626]. The several importations were described in the various pro- 
tests as "extract of nutgalls," as "tanning extract,"> and as "extract of 
nutgalls." The collector, in transmitting the protests to the board of 
General Appraisers, described them as "certain extract of nutgalls." 
The opinion of the Board described the merchandise as "extract of 
nutgalls," and it appears by that opinion that it was described in the 
invoices as "tanning extract." The duty was assessed at 50 cents 
per pound under paragraph 1 of the act of 1897 (chapter 11, § 1, 
Schedule A, 30 Stat. 151 [U. S. Comp. St. 1901, p. 1626]), which pro- 
vides for certain acids, and contains the following with the rest, "tan- 
nic acid or tannin fifty cents per pound." The importer thereupon ap- 
plied to the Circuit Court under section 15 of the customs administrative 
act, approved on June 10, 1890 (chapter 407, 36 Stat. 138 [U. S. Comp. 
St. 1901, p. 1933] ). That court filed an opinion inwhichthe learned judge 
expressed the conclusion that the merchandise should hâve been as- 
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sessed untler paragraph 20 of the act of 1897 (chapter 11, § 1, Scheclule 
A, 30 Stat 153 [Ù. S. Comp. St. 1901, p. 1628]). The decree merely 
reversed die décision of the Board of General Appraisers, and no ques- 
tion as to its form is made before us. Thereupon the United States 
appealed to us. 

In the protests the importers made several aUernative claims under 
varions provisions of the statute, among the rest paragraph 23 (30 ,Stat. 
153 [U. S. Comp. St. 1901, p. 1028]), and paragraph 30 in connection 
with similitude section 7 (30 Stat. 305 [U. S. Comp. St. 1901, p. 1693]). 

Paragraph 30 reads as follows : 

"Dmgs, siK-h ap b.-u-ks, boan?s, berries, balsaiiis, bnds, buibs, biilbons roots, 
«xerescences, fruits, flowerf^. dried flbers, drieil iiisor-ls, grains, gnms anrt 
gnm resin, berlis, loaves, liclieiis, messies, mits, nutgalls, roots, stems, spices, 
vegctables, secds (aroiiiatic, iiot garden soeds), seeds of morbid ;;ro\vth, 
weed»:, and woods nsed exproHsly for dyeing : any of tlic foregoing wbicb are 
drugs and not edible. init \vlii<;U are advanced in value or condition by ro- 
llning, griuding or otlier process, and not es])pcial1y provided for in tbis act, 
one fonrth of one cent per ponnd, and in addition tbereto ten per centum ad 
valorem." 

Paragraph 23 reads as follows : 

"Kxtracts and décoctions of logwood and otber dyowoods, and extrncta 
of barks, sncb as are coninionly nsed for dyeing or tanning. not sjjeclally 
provided for in tbis act, seven-eigbtbs of one cent per ponnd ; extracts of 
qnebraebo and of b.einlock bark, one-half of one cent per ponnd; extracts 
of sumac, and of woods otber than dyewoods, not specially provided for in 
tbis act, five-eigbtlis of one cent per pound." 

The essential portion of similitude section 7 reads as follows: 

"Each and every imported article, not emuneriited in tbis act, wbich Is 
sinnlar, eithor in niaterial, quality, texture, or the use to wbich it may be 
appliod, to any article onunierated in tbis act as cliargeable with duty, shall 
pay tbe same rate of duty wbich is levied on tbe ennmerated article which 
it most resembles in any of tbe i)articulars before mentioned." 

The United States still adhère to the classification under paragraph 
1. Their assignment of errors covers alleged errors alike of fact and 
law. The only alleged errors of fact to vidtich we need refer are the 
following : 

"(3) The court should bave found tbat extract of nutgalls was more 
nearly sindlar in luaterial, cbaracter, and uses to tannic acid than to any 
otber article mentioned in the tariff act of July 24, 1897. 

"(4) Tlio court erred in finding that the term 'tannic acid,' as used in the 
trado and commerce of tbe United States, doos not include extract of nutgalls. 

"(5) ïlie court should bave found that tbe term 'tannic acid,' as used in tbe 
trade and couuuerce of the United States, inchides extract of nutgalls. 

"(6) ïbe court erred in flnding tbat extract of nutgalls is not known in the 
trade and commerce of the United States as liquid tannin or liquid tannic 
acid. 

"(7) The court should bave found that oxtract of nutgalls is also known 
in the trade and conunerce of the United States as liquid tannin or liquid 
tannic acid." 

On the varions questions of fact, the Circuit Court expressed an 
opinion adverse to the contentions of the appellants with référence to 
alleged errors 4, 5, 6, and 7. In speaking of the propositions to which 
they relate, the learned judge referred to the fact that therc were proofs 
in the record additional to what were before the Board, and concludcd : 
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"Upon the whole, the testimony rcgarcling commercial nomenclature 
now presentcd to the court makes for the irnporters rather than for 
the United States." We are satisfied with this conclusion. 

The alleged errors of law assigned by the United States are as fol- 
!ows ". 

"(l) Tlie court erred in lioUlin.c th.it the merchraulise in r-oiitroversy -w.ns 
dutiable niKtot- paragraph 20 of the taritï aot of .Tnly 24. 1,S:)T (chaptei- 11. 
§ ], ScliP!h3le A. 30 Stat. 1:12 [U. S. f'omp. Sf. liJOl, p. l<i2Si), as iniTSialls 
advaneeit in value by rcfliiing, griudhis. or other jjrocess, at oiie-fourth of 
one cent per pound and ten per eeiit. ad vaiorcm. 

"(2) The court should hâve held that tlie merc-Iiaudiso in coutroversy was 
dutiable under paragraph 1 of said tariff ;ict CiO Stat. 151 \V. S. Comp. St. 
1901, p. 1()201) as tannic acid, or tannin, nt fifty cents per pound. 

"(3) 'llie court erred in reversing the décision of the Board of United 
States General Appraisers. 

"(4) The court should hâve affirmed the décision of the Board of United 
States General Appraisers, and should hâve disinisscd the pétition." 

It will be noticed that thèse alleged errors strictly involve only one 
proposition, and that is that, as betwecn paragraph 20 and paragraph 
1, the classification should hâve bcen as determined by the Board of 
General Appraisers, under paragraph 1; in other words, the substance 
i'T merely that the Circuit Court erred in reversing the décision of the 
Board. The irnporters assigned no errors, and took out no writ of 
error. Therefore, we bave no call in their behalf to consider whether, 
as between paragraph 20 and paragraph 22, the opinion of the learned 
ludge of the Circuit Court would bave been prejudicial to them if 
carried into the decree. On the whole, we conclude that, as we are not 
called on to go beyond the considération of the final decree in its formai 
shape, it would be unwise and unsafe for us to attempt to review ail 
the questions of law and fact involved in the décision of the Board of 
General Appraisers. Therefore, aside from certain incidental observa- 
tions vvhich we cannot well avoid, the only question we pass on is wheth- 
er the importations were properly classified under paragraph 1. 

Aside from the fact or suggestion that a chemical was added for the 
mère purpose of preventing the extract from moulding. which, as stated 
by the Board of General Appraisers, apparently not disputed, worked no 
chemical change, so that it is not material in this case accordinir to our 
opinion in Brennan v. United States (C. C. A.) 136 Fed. 743, 747, 748, 
passed down on April 12, 1905, the importations were described by the 
board as a simple product of powdered nutgalls and water "filtrate." 
By this word "filtrate" we suppose the board intended that the liriueous 
mixture had been filtered. Certainly, the record shows that the im- 
portations were merely a mixture of ground or powdered nutgalls and 
water which had been, as we say filtered. The learned judge of the 
Circuit Court found this filtrate contained about 20 per cent, of tanning 
matter (tannic acid chiefly), more than .50 per cent, water, volatile mat- 
ter, and a large organic minerai residue. 

Nutgalls are a morbid growth on the surface of the oak, and con- 
tain, of course, a considérable percentage of the éléments of tannin, 
or tannic acid, as does the bark of that tree. They subserve no use 
other than as a basis for the manufacture of extract of nutgalls. and as 
a further résultant of tannic acid. The varions résultants of nutgalls 
145 F.— 9 
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are used for tanning leather, dyeing, and mordanting, and also for calico 
printing; in other words, for ail purposes for which "extracts and dé- 
coctions of logwood and other dyewoods and extracts of barks" named 
in paragraph 23 are commonly used. As said by the Board of General 
Appraisers, tannic acid may be produced from the extract of nutgalls 
as follows : 

"The extract is decanted or filtered, and acétate of Icad added to the 
flitrate. The lead fi'om the acétate of lead comhlnes with the tannic acid 
to form tannate ot lead, vvbich is precipitated. The acetic acid from the 
acétate of lead is left in solntion with impurities from the nutgalls, and is 
poured off. The precipitated tannate of lead, which is insoluble in water, 
is susjjended in wator by agitation, and hydrogen sulphide, or some substance 
which will combine cliemically with lead, is passed through it. The sulphur 
of the hydrogen sulphide comhines with the tannate of lead, and forms 
a précipita te of lead sulphide, setthig free tannic acid, which immediately 
dissolves in water. The solution of tannic acid is then poured off and boiled 
down, leaving the tannic acid in the form of a powder. It is admitted on 
ail sides that the poA\'der obtained by- the above proeess is commercially 
tannic acid, and is the Chemical producf known as such." 

The record shows that there are other processes of producing tan- 
nic acid from extract of nutgalls. Some methods are said to be stiU 
secret, but ail known involve several steps and several chemical reactions. 
The Board concludes : "It is thus clear that extract of nutgalls, whcn 
considered chemically, is not tannic acid." 

Under paragraph 'o48 of the act of July 34, 1897 (chapter 11, § 1, 
Schedule A, 30 Stat. 197 [U. S. Comp. St. 1901, p. 1683]), crude nut- 
galls are expressly put on the free list. Mr. Rau, an eminently intelli- 
gent witness for the United States, engaged commercially in manu- 
facturing and dealing in tannic acid, as well as to a certain extent 
educated in chemistry, speaking of the very meager cost of producing 
extract of nutgalls, testified : 

"There is so little labor connected with the niixing of nutgalls with water 
in the whole or erushed state that it would natuvally be done in this country, 
as water and nutgalls are both free." 

In reply to an inquiry about the cost of grinding nutgalls and mix- 
ing with water, he said : "The cost on this side to a manufacturer 
regularly engaged in the business is probably merely nominal." Rau 
makes the priée of the technical tannic acids, such as he says are used 
in dyeing, tanning, calico printing, and the weighting of silk, from 30 
to 40 cents a pound, with spécial kinds running to, perhaps, 60 cents. 
Liquid tannin is spoken of in the testimony, but the parties hâve not 
very clearly explained what it means. It is apparently a dilution of tan- 
nic acid or tannin. It certainly is not extract of nutgalls, because ex- 
tract of nutgalls contains many ingrédients which liquid tannin does 
not contain, and cannot contain. Liquid tannin is said to sell at from 
13 to 20 cents per pound, according to its density. On the other hand, 
the only direct évidence in the record as to the marketable value of 
extract of nutgalls is that the very merchandise in dispute hère was sold 
to the calico printing trade at IG}^ cents per pound in 1900, but in 
1902 the extract was selling at dyi cents per pound. 

The importers computed that this particular merchandise cost them 
from 13^4 to 13 cents per pound delivered, so that the duty claimed 
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by the United States of 50 cents par pound woiild be substantîally 
equivalent to 400 per cent, ad valorem. In view of the facts we hâve 
stated, to advance nutgalls to be classified as claimed by the United 
States, when merely ground and mixed with water at a nominal ex- 
pense, would be a tremendous leap, such as could hardly be expected to 
be within the intention of Congress. We cannot suppose, in the absence 
of forcible facts, deducible from the fédéral législation or from the 
proofs in the record, both of which are absent, that Congress had any 
such intention. 

We are unable to perceive any natural similitude whatever in thé 
direction claimed by the United States; that is, between extract of 
nutgalls and tannin or tannic acid. It is true that one of the com- 
ponent parts of the extract of nutgalls is tannin, and this probably not 
in chemical combination, but only as a component ; but, in order to 
obtain from that extract the tannic acid of commerce, or tannic acid 
as it is chemically known, a long séries of chemical combinations 
and précipitations, such as we hâve described, is necessary. It may be 
dangerous to attempt to illustrate this proposition by spécifie analogies. 
It is perhaps mainly a matter of comraon sensé perception. Although 
the tannic acid sought as the resuit of such processes as the Board 
of Appraisers described exists in combination in the original mixture, 
yet that resuit is, for practical purposes, and, alike in popular and 
commercial phraseology, a new thing. For illustration, steam, or the 
vapor resulting from steam, is only water evaporated or sublimated; 
and yet neither in popular phraseology nor by the law of the courts 
is either regarded as water. So alumina is the characterizing ingré- 
dient of common clay, and yet in no fair sensé of the English language 
are they the same, either actually or by similitude, although by an ex- 
pensive process alumina and its métal, aluminum, are derivable from 
the clay. Indeed, we may go further, and say that the United States 
answer their own proposition on this particular. In speaking of the 
alleged similitude to "nutgalls advanced in value," the Board of General 
Appraisers said that it must be borne in mind that "nutgalls extract 
has entirely lost its character as nutgall." So at bar, referring to the 
alleged similitude to "nutgalls advanced in value," the United States 
urge that, if the position of the Circuit Court is correct in that par- 
ticular, the provisions of the tariff acts in référence to berries could be 
applied to ail sorts of fluids made from berries in combination with 
other articles, and those for fruits to ail sorts of préparations made 
from fruits, and, likewise,the provisions for flowers.leaves, herbs, grains, 
vegetables, and aromatic seeds. Hère are, in efïect, clear statements 
that, by the mère changes to which they bave referred, from nutgalls, 
berries, and the like, the originals bave entirely lost their character 
as such. AU this illustrâtes perfectly the proposition which we make 
that, by the change, involving varions processes, from extract of nutgalls 
to tannic acid, the original extract of nutgalls has also, in every proper 
sensé, entirely lost its character as such. Indeed, as between extract 
of nutgalls and tannic acid, in view of the explanations we bave made. 
it violâtes every sensible rule of the use of the English language, and 
speaks only with refined ingenuity, to assert similitude on account of 
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some similarities "in material, qiialitv, texture, or use," as spoken of by 
section 7 of the act of July 24, 1897 (chapter 11, 30 Stat. 305 [U. S. 
Comp. St. 1901, p. 1693]). By necessary implication, as well as by tlie 
force of the lines of décisions of the Suprême Court, customs let^is- 
lation speaks in a natural voice to the persons or classes to whom it is 
addressed, according as those persons or classes are laymen, merchants, 
or men of science ; and the attempt hère to classify the mère filtrate 
of nutgalls as tannic acid or tannin is only one of the toc numcrous 
instances in which either the United States or importers undertake 
to twist what is plainly written, contrary to this rule of construction, for 
the purpose of obtaining spécial results, in the interest of one or the 
other. Therefore, we are compelled to reject the claim of the United 
States that the importations in question on this appeal should be classed 
as tannin or tannic acid by either direction or by similitude. 

The resuit we reach is supported by the uniform, practical, départ- 
mental construction given the customs législation for many years. 
There is a long and well-known séries of décisions by the Suprême 
Court, holding that a settled practice of the Treasury Department 
under the circumstances before us, where originally there might bave 
been a doubt, affords a rule of statutory construction of the higliest 
authority. This applies, also, to some extent, to the construction of 
other statutes, and is not even limited to domestic statutes. We hâve 
no occasion to go through this line of décisions, because we hâve lately 
sufhciently referred to tbem in United States v. Swift (C. C. A.) 139 
Fed. 335, 330, decided on June 15, 1905, and especiallv in Brennan v. 
United States (C. C. A.) 136 Fed. 743, 749, decided on April 12, 1905, 
and directly applicable to cases of the class of this appeal. We may, 
however, refer to the latest statement of the gênerai rule with référence 
to one of its limitations in Hackfeld v. United States, 197 U. S. 442, 
451, 25 Sup. Ct. 456, 49 L. Ed. 82G. 

Not only the true force of this rule, but especially the necessity of 
abiding by it in order to prevcnt injustice, are exhibited in the présent 
case in a marked manner. We will see as we go along that never in 
the history of the importations of merchandise of the class in question, 
until the letter of tlie acting Secretary of the Treasury to the coUector 
of customs at New York of October 9, 1900 (T. D. 23,539), vol. 3, 
p. 831, was it ever held that extract of nutgalls should be classified, 
either by direction or bv similitude, with tannin or tannic acid. On 
June 11, 1900 (T. D. 32,278, G. A. 4,716), vol. 3, p. 504, a décision 
of the Board of General Appraisers classified importations of the class 
in question hère as was done in the opinion of the learned judge of the 
Circuit Court in this case. Tlie first of the importations before us 
was entered on October 10, 1900, the next day after the letter of the act- 
ing Secretar}' of October 9, li)00, and the remainder between that date 
and November S7th. Consequently, it is apparent that the importers 
purchased and imported this merchandise rclying upon the practice of 
the Treasury Department, which we will explain, thus making probable 
a safe business venture; but, by the letter of October 9, 1900, supported 
by the ruling of the Board of General Appraisers, the United States 
seek, not only to confiscate under the fonn of duties the entire ira- 
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portation in question, but to add thereto the loss of 200 or 300 per cent. 

Extract of nutgalls does not appear to hâve ever bcen expressly 
named in any customs statute. Tannin or tannic acid seems to hâve 
been first assessed specifically in the act of July 29, 1846, and from that 
time until the présent one or both bave appeared in every succeeding 
statute. This is made clear by the vakiable Congressional pubHcation, 
Tarifï Compilation, 1891, olst Cong. (2d Sess.) Senate Report, 2,130. 
Never from 18 16 until the letter of October 9, 1900, was any atternpt 
ever made to classify extract of nutgalls as either tannin or tannic acid. 
The resuit of the various rulings will be found in Heyl's United 
States Import Duties (1871), a very careful compilation, in Adams' 
New United States Tarifï (2d Ed., 1890), and in Morgan's Digest 
(1895), also a work which, in its various éditions, bas been marked by 
extraordinary accuracy. We cite thèse manuals because, on account 
cf their differing dates, they epitomize a continuons line of décisions. 
None of them exhibits any suggestion of a classification of extract 
of nutgalls as tannin or tannic acid. 

The first ruling of the Department brought to our attention as 
having any relation to this question, although only an indirect one, 
is the letter from J. F. Hartley, Assitant Secretary of the Treasury, to 
the collector at Boston, of February 4, 18?'o (2,095), Synopsis of Dé- 
cisions, Treasury Department (1875), 22, relating to extract of sumac. 
It appeared that the importers claimed that the article v/as free of duty 
as an "extract of dyewoods." On the ground that the small amount 
of woody fibre in sumac did not warrant the importers' claim, the 
collector was directed to assess duty at 20 per cent, ad valorem, being 
at that time the rate for manufactured goods not enumerated. This 
was stated to bave been an afïirmation of the ruling of the Department 
of November 2, 1874. This stood until the letter of H. F. French, 
Assistant Secretary of the Treasury, to the collector at New York, of 
January 18, 1877 (3,079), Synopsis of Décisions, Treasury Depart- 
ment (1877), 23. Thercin, with référence to the extract of Persian 
berries, as to which the importers claimed a similitude to extracts 
of dyewoods, it was ruled that, in accordance with the letter of Febru- 
ary 4, 1875, this importation, also, was liable to 20 per cent, duty as a 
nonenumerated article. The letter observed that, as the extract was 
obtained from berries, it could not be assimilated to extracts from plants 
and woods. Then came the letter of April 26, 1878, from H. F. 
French, Assistant Secretary, to the collector of customs at New York 
(3,553), Synopsis of Décisions, Treasury Department (1878), 472, 
assessing the duty on extract of nutgalls at 20 per cent, ad valorem, 
still on the ground that it was a manufactured article not otherwise 
provided for. 

The next was a letter from the same Assistant Secretary, H. F. 
French, to the collector at New York, dated on January 11, 1879 
( l,38t). Synopsis of Décisions, Treasury Department (1879), 11. This 
acquiesced in a décision of the United States Circuit Court for the 
Southern District of New York, which held that extract of sumac was 
extensively used for tanning and dyeing purposcs, and, "like extract 
of dyewoods, valuable for dyeing purposes on account of its mordant 
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properties." Aiso, it pointée! out further détails establishinp: a similitude 
between extract of sumac and "extracts and décoctions of logwood and 
other dyewoods." The latter were specificall}^ provided for in the then ex- 
isting tariff, but extract of sumac was not. The letter thereupon ac- 
cepted the similitude claimed by the importers, and, as held by the 
court, to extracts and décoctions of logwood and other dyewoods. We 
refer to this décision merely because it bears on the next one, which is 
directly pertinent to this appeal. 

On March 5, 1879 (3,898), Synopsis of Décisions, Treasury De- 
partment (1879), 58, Mr. French wrote again to the collector of cus- 
toms at New York a letter relating expressly to extract of nutgalls 
and some other matters not of importance hère. He referred to the 
letter of January 11, 1879, and reaffirmed it as bearing on the similitude 
between extract of sumac and extract of logwood and other dyewoods, 
and directs a classification of extract of nutgalls in favor of the im- 
[MDrter, as the letter shows, "by reason of the similarity which exists be- 
tween such extract and the extract of dyewoods." It should be noted 
that this letter is carefully reasoned out, and it shows that its conclu- 
sions were reached with due considération. It is also to be noted that the 
Department in 1874 and 1875 had classified ail thèse importations as sub- 
ject to a rate of 20 per cent, ad valorem as nonenumerated articles, and 
that the only variation in its rulings was that, pursuant to the décision 
of the Circuit Court, it concluded to accept, without appeal to the 
Suprême Court, the similitude to extracts of dyewoods, with a duty of 
10 per cent, ad valorem. Nowhere did any one maintain that there 
was any similitude with tannic acid or tannin, both of which, as we 
hâve shown, were specifically provided for by the existing customs acts. 
The letter of ilarch 5, 1879, refers to the fact that it would be "ex- 
tremely doubtful" whether the United States would be successful if it 
should appeal ; thus admitting that this is of the class of cases to which 
the practical construction by the Department has very pertinent référ- 
ence. 

The resuit of thèse décisions was to establish a similitude between 
extract of nutgalls and extracts of dyewoods, which latter were, as we 
hâve said, then specifically provided for, and which still remain pro- 
vided for specifically in paragraph 33 of the statute before us. Act 
Tuly 34, 1897, c. Il', § 1, Schedule A, 30 Stat. 153 _[U. S. Comp. St. 
1901, p. 1638]. The fact that extract of sumac has since been specific- 
ally provided for does not affect the application of thèse décisions, 
because, as we bave said, the similitude established by them was to 
extracts of dyewoods, and extract of sumac was only indirectly re- 
ferred to so far as extract of nutgalls is concerned. 

On January 13, 1883 (5,539), Synopsis of Décisions, Treasury De- 
partment (1883), 23, Mr. French again, in a letter to the collector at 
Boston, referred to a question arising as to extract of myrobalans, and 
affirmed and applied the ruling of March 5, 1879, on the express basis 
that the article then in question was used by tanners and dyers on ac- 
count of the tannic acid it contained, and that it was similar in its char- 
acter, and uses to which applied, to the extracts of nutgalls, Persian 
berries and sumac. It appears from the letter of W. B. Howell, As- 
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sistant Secretary of the Treasury, to the collector at New York of 
March 7, 1898 (19,052), Synopsis of Décisions, Treasury Department 
(1898), vol. 1, p. 365, that the classification of extract of nutgalls, ac- 
cording to the ruling of March 5, 1879 (3,898), had been followed by 
the Department until that time. It further appears that the appraiser at 
New York at that time expressed the opinion that the extract was a 
nonenumerated manufactured article, and dntiable at the rate of 20 per 
cent, ad valorem, and that it did not assimilate to dyewood extracts. 
This arose under the act of 1897. The Assistant Secretary expressed no 
opinion on the matter, but simply directed that the extract shoukl be 
classified accordingly, "leaving the importers to their remedy by pro- 
test." There had appeared in the act of 1883 (Act March 3, 1883, 
c. 121, 22 Stat. 488 [U. S. Comp. St. 1901, p. 2247]) a provision for 
"nutgalls" "advanced," which disappeared in the act of 1894 (Act Aug. 
27, 1894, c. 349, 28 Stat. 509), but which now appears in paragraph 20 
(30 Stat. 152 [U. S. Comp. St. 1901, p. 1628]), as we hâve fully ex- 
plained. This made no change in the practical construction of the stat- 
ute until the letter of March 7, 1898, and the décision of the Board of 
General Appraisers of July 11, 1900 (22,278, G. A. 4,716), Treasury 
Décisions, vol. 3, 504, where it was ruled that extract of nutgalls was 
to be classified as excrescences or nutgalls advanced, either by direc- 
tion or under the similitude clause. 

Meanwhile, there came the décision of the Board of General Ap- 
praisers of July 3, 1896 (17,354, G. A. 3,574), Synopsis of Décisions, 
Treasury Department (1896), 633, to the effect that a certam importa- 
tion known as "Keller's Tannin Powder" was dutiable as tannin or tan- 
nic acid. The décision remarked that tannin and tannic acid may be 
regarded as synonymous terms. This was shown to be a powder pro- 
duced from nutgalls, and the Board observed that it was conceded "to 
be something more than nutgalls simply powdered, which, as it said, 
would contain woody fibre and other matter insoluble either in alcohol 
or water." It was stated that the importation contained 85.30 per 
cent, tannic acid, more than three times as much as extract of nutgalls. 
It was also said that, being imported and sold by only one importer, it 
had no gênerai commercial désignation. The Board thought it was tan- 
nin, and assessable as such, and this without any reliance on the simil- 
itude clause. It seems to hâve been supposed that this reversed the 
former rulings which we hâve cited, but there is no indication of any 
such intention. The former rulings were not even referred to, and 
the décision of the Board of General Appraisers of June 11, 1900, 
made no référence to this décision of July 3, 1896, but continued to 
refuse to classify extract of nutgalls as tannin or tannic acid. Indeed, 
it went so far in this direction as to close its last opinion with the follow- 
ing positive phraseology: 

"We deem it iitlvisable to atlmonish classifying ofBcors to exercise great 
eare iu ovder that tLiis article, nutgall extract, sliall not be coufoundea with 
eoncentrated solution of taimin or taimic acid." 

Pending ail thèse décisions, there had been no change in the statutes 
which could afifect the présent claim of the United States that the im- 
portations to which this appeal relates should be classified as tannin 
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or taiinic acid, either by direction or similitude. The spécification of 
"nutgalis advanced," etc., so far from strengthcning tlie case in favor 
of a classification as tannic acid or tannin, only weakened it by adding" 
to the range of possible similitudes. Thus, by an unbroken practicc 
of 26 years, from 187J: to 1900, with customs acts always specifîcally 
providing for tannin and tannic acid, and none specially providing for 
extract of nutgalls, the rulings of the Department, so far as any sup- 
posed similitude between thèse two kinds of importations is concerned, 
were firmly consistent in rejecting it, and wcre intensified at the last 
by the cautionary observation which we bave alrcady quoted from the 
Board of General Appraisers of Tune 11, 1900. That they wcre firmly 
consistent against classifying as tannin or tannic acid is ail that is re- 
quired for this case, although they fluctuated in othcr directions. 

This consistency of rulings continued until Octobcr 9, 1900, after, as 
we hâve said, the présent importers, undoubtedly relying on the pre- 
vious classifications, ordered the merchandise in question, wlien t'.ie 
Treasury addressed the letter to the collector at New York already 
explained, directing the assessment of 50 cents per pound. We are 
of the opinion, therefore, that the views which we hâve expressed, 
covering the natural and sensible reading of the statute, find reliable 
support in the long-continued practical construction given similar 
phraseology in prcvious acts, and to the présent statutes until October, 
1900 ; and we may go further, and add that this practical construction 
bas been accepted bv Congress, and re-enacted into law in the tariff acts 
of March 3, 1883 (chapter 121, 22 Stat. 488 [U. S. Comp. St. 1901, p. 
2247]), October 1, 1890 (chapter 1244, 2G Stat. oG7), August 27, 1894. 
(chapter 349, 28 Stat. 509), and July 24, 1897 (chapter 11, 30 Stat. 151 
[U. S. Comp. St. 1901, p. 162G1). 

The tarifï législation re-enacted in the Revised Statutes conceived 
that there was a distinction between tannic acid as such and tannin 
as such. We hâve not been advised on what theory this distinction 
was made. However, the conditions at the dates involved in this 
appeal, as said in the décision of the Board of General Appraisers with 
référence to Keller's Tannin Powder, which we bave cited, were such 
that tannin and tannic acid must be regarded as synonymous terms. 
The only possible question on that point which can arise in this case 
cornes from the fact that the record speaks of liquid tannin, which we 
bave already referred to, without clearly showing what it is. Buhl, 
a witness called by the United States, testified that bis partnership 
made tannic acid in the form of powder and also in liquid form. He 
added, what bears on another part of the case, that there is no différence 
betvk'een extract of nutgalls and the liquid tannic acid "except in name." 
But names, it is always conceded, are important under customs statutes; 
and, moreover, as was well said by a witness for the importers, tannin 
and tannic acid can be produced from extract of nutgalls, but extract of 
nutgalls cannot be produced from either tannin or tannic acid. There- 
fore, they are in no way convertible terms. Rau, a witness for the 
United States, whom we bave already referred to, testified that "the 
word, 'tannin' as used in commerce is idcntical with the words 'tannic 
acid' as used in commerce." Therefore, ail our discussion with regard 
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to tïïe claimed classification with tannic acid applies aiso to the word 
"tannin" found in paragraph 1 of the act of 1897 (chapter 11, § 1, 
Schedule A, 30 Stat. 151 [U. S. Comp. St. 1901, p._1626]). 

Only one topic remains to be considered. The United States main- 
tain that, under the circumstances, the findings of the Board of Gen- 
eral Appraisers are, on matters of fact, not reviewable by us ; and they 
cite a number of décisions which they say sustain their proposition that 
such findings are not to be disturbed where there is any évidence to 
sustain them. It is not necessary to discuss in détail the décisions 
cited. So far as we hâve examined them, they fail to support the 
United States on this proposition; and, while we are constantly ad- 
ministering this law, we hâve never been aware that we were bound by 
any such ruie. Section 15 of the customs administrative act of 1890, 
(chapter 407, 26 Stat. 138 [U. S. Comp. St. 1901, p. 1933]) ex- 
pressly provides that the Circuit Court shall review the questions of 
law and fact involved in any décision of the Board of General Ap- 
praisers with référence to which application is made to it. The rule, as 
now expressed by the Suprême Court, is that, where there hâve been 
décisions by two tribunals below, as to which it classifies masters in 
chancery and other like représentatives of the courts as standing for 
one tribunal, the resuit should hâve especial weight on appeal ; but hère 
we hâve an entirely différent condition — a décision of the Board of 
General Appraisers in favor of the United States and a décision of the 
Circuit Court against them. 

As we hâve already said, we hâve no occasion to détermine any 
proposition except that expressed in the final decree — that the décision 
of the Board of General Appraisers assessing duty at 50 per cent, on 
the imports in question should be reversed. Therefore, we hâve no 
occasion to détermine the proper rate of duty to be assessed ; and we are 
not bound by any incidental expressions in référence thereto which 
may hâve occurred in this opinion. Especially we guard ourselves 
from any implication in connection with the protests of the importers, 
which, as we hâve said, contain a number of alternative propositions 
as to classification, to the effect that the United States may or may not 
eîect out of the same such classification as they deem most favorable, and 
thus finally avoid any détermination herein which would bind the 
court as to any future importation. 

The judgment of the Circuit Court is afiirmed. 



CHICAGO. M. & ST. P. RY. CO. v. Rir.ET. 

fCircuit Court of Appeals, Seventh Circuit. April 10, 190G.) 

No. 1,223. 

1. Master and Servant— Injuries to Servant— Railroads—Appliances— 
Engineering Scheme. 

The location of a switch stand in a rallroad yard by a railroad company 
between two traclvs, so close to one of them that the switch handle would 
etrlke the steps of passenger cars on another track, was a part of an en- 
gineering seheine in the construction of the railroad, and, in the absence 
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of luanifest errors iu constrnction patent to an ordinary obsei'ver, did not 
involvo» a question of negligonce, to be passed on by a jury iu au action 
for injuries to a switcliman wliile using the switcU. 

[Ed. Note. — Duty of railroad companies to furnish safe appliances, see 
note to FeltOn v. Bullard, 37 O. C. A. 8.] 

2. Same— Safe Place of Woek— Assumed Risk. 

A switcluiLiR in tlie emjiloy of a railroad compaiiy was cntitled to as- 
sume tliat tlie latter woiild use due care to furnisli li'iui with a reasonably 
safe place in whicli to do liis work and to furuisli suitable appliances iu 
tUe oiteration of tlie business, and did not tlierefore assume the risk of 
tlie railroad company's négligence in perforuiiug such duties. 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Jlaster and Serv- 
ant, §1 547-555. 

Assumpsit of risk incident to employment, see note to Chesapeake & 
O. 11. Co. V. Hennessey, 38 C. C. A. 314.] 

3. Knowledge of Defects— Faill'be to Wakn. 

Wliere défendant railroad conipany located a switch stand as a part of 
its prearranged ])lans for the construction of its yards in sueli a position 
between two track leads tbat under certain conditions likely to arise the 
handle of the switch would conie in contact with the steps of passenger 
cars passing tlie stand, but such danger was neither obvions nor known to 
plaintiff, a switcliman, who was injured by having hls liand crushed be- 
tween the switch handle and a car step, défendant was guilty of négligence 
in failing to warn plaintiff of the danger. 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Master and Serv- 
ant, §§ 315-3ir,ya.] 

In Error to the Circuit Court of tlie United States for the Eastern 
Division of the Northern District of Illinois. 

The défendant in error brings this suit to recover damages for personal 
injuries received on or about June 1, 1904. Eiley had been in the service of 
the Chicago, Milwaukee & St. Paul Raiiway Company about nine yearg at 
différent places in its Western avenue switch yards, and for two nionths he 
had been (oreman or couductor in charge of the switch crew, operating, among 
otlier switches, switch known as No. 3, by means of which he allèges the ac- 
cident occurred. He worlied from 7 in the morning until 6 o'clock in the evou- 
ing, and in the discharge of his duties threw said switch very frcquently. 
The switch stand was of the Ivind l>;now,n as a "grouud switch." Iniuiediatelj- 
preceding the accident, the handle or arm depended from the stand on the east 
side thereof, and Iiung practically perpendicularly, resting in a slot, and hug- 
ging the switch stand. To throw the switch, défendant in error stood on the 
east side qlÇ the switch stand, reached down and seized the handle, raised it 
until it stood at a right angle to the switch stand, and then pushed it horlzon- 
tally towards the north, 90 degrees. Whon the desired switch corniection is 
made, the handle, released from the grasp of tho operator's hand, drops again 
into a perpeudicular position at that place, and is thereby set. The switch 
stand is one of a séries of seven stands controlling several lead tracks. The 
switch stands were situated between two tracks, one known as the "rip lead 
track'' on the south, upon which, with its Connecting side tracks, défendant in 
error was employed as foreman of a switching crew engaged in sorting and 
distributing freight cars to the difl'erent side tracks. and the other or northern 
track known as the "passenger yard lead," over which passenger trains were 
moved to and from the storage yard lying to the west. The switch stands 
were used in connection with the rip lead track and its brandies, and in tlie 
sorting of said cars, défendant in error had occasion to tlirow sonie one of 
said switches as often as one in eaeh 10 minutes during the day. The dis- 
tance between the passenger lead and the v\p lead at switch No. 1 was ^ 
feet 10% iuches ; at switch 2, 7 feet S iuclies ; at No. 3 (hère involved), 7 feet 
inches ; and at No. 4, S feet 4% inehes. .\t the other three switches the dis- 
tance was much greater, owiug to the curvlug of the track. The center of 
switch stand No. 1 was 4 feet 3 inches from the nearest rail of the passenger 



139 

!e<i.(1, niul 3 feet 8% iiiches from the nesirest rip lead rail. Tbe center of 
switc-h stand îs'o. 2 was 3 feet 1 ineli from the nearest rip lead rail, and 4 
feet 7 iuc-lies from tbat of tbô passenger lead. Tbe center of switcb stand No. 
.3 was 3 feet 9 inclaes from the nearest rail of the passenger lead, and 4 feet 
from the rip lead rail. The center of switch stand No. 4 was 4 feet 7% 
iuciies from the nearest passenger lead rail, and ."5 feet 914 inches from the rip 
lead rail. Tbe switcb handle exteiided 21 inclios from tbe center of the stand, 
aud wlien raised was 14 inches above tlie base of the stand. Tins switchin,^ 
device bad beou iu opération at tbat ]ioiut for inovo than eight years, and no ac- 
cident luul tberetofore occnrred from its use. On tlie day in question, the switcb 
engine luider tbe charge of défendant in error and iiue car were upon the rip 
lead track at switcb stand No. 1, about ?>0 or 40 yards distant from stand No. 
3, moving to tbe west and toward switcb stand No. S. At tbe same time the 
coacbes of the Elgin accommodation train were being baclted westward and 
toward switcb stand No. S on the passenger lead track. Défendant in error 
was désirons of setting tbe one car from the rip track onto side track 3. 
Standing on tbe east side of switch stand 3, he raised the switch handle, whicb 
was 1% or 2 inches in diameter, uutil perpendicnlar to the switch stand, 
takiug hold of tbe end of It with his thumb and forefînger so that they ex- 
tended beyond tbe end of the handle half a flnger's length or width (plaintiff 
uses both terms). By tbe time be bad moved tbe handle 90 degrees, or until 
it extended direetly to the north, tbe Elgin train had bacbed up, aud was 
passing from bebind him to the westward, opposite the end of tbe extended 
switch handle. In some way, as he say.s, his band was caught between the 
handle and one of tbe car stei)s of tbe Elgin train. Tbe back of his hand, 
bis forelinger, and his second flnger were erushed. The thumb was not in- 
jured. He knew tbat tbe passenger train was approaehing, but did not, he 
says, kuow that it would come near enongh to the handle end to strike it 
or toucb bis hand. There is no évidence tending to show that plaintifC in 
error or any of its servants knev? from observation that tbe handle and steps 
of any of the cars would collide in passing. Some of the witnesses wbo 
bad operated the switch bad observed that the steps came very close to the 
handle, and bad been careful to tlu'ow the switch handle, whicb was the 
act of a moment, while the body of tbe car between the steps was passing, 
to avoid the steps. Trains were passing on tbe passenger lead at short in- 
tervais ail day long. Tbere was a slight nortbward cnrve in the passenger 
lead at or near switcb stand No. 3. Assuming tbis to be so, défendant in error 
says there would be a latéral swaying or side motion, tending to throw tbe 
end of the car nearer the switcb. The car whicb eaused the accident cannot 
be identified. After the accident, the yardmaster of plaintiff in error, Cos- 
tello, eaused three passenger coacbes to be pulled to the switch stand in suit 
and stopped. Tbe steps of the second car from tbe engine, when thus stand- 
ing, would not clear the handle. Tbe flrst car did clear. The cars used 
varied considerably in width, tbe latest patterns being the widest. By 
stipulation of the parties, four photographie views of the tracks and switch 
stands in the immédiate vicinity of switch stand 3 were Introduced, and are 
part of the record on review. In bis déclaration défendant in error plain- 
tiff below, charged négligence on the part of the plaintiff in error in placing 
and maintaining the switcb, and in failing to give notice to hira that the 
same was too close to the passenger lead. No question is raised as to the 
pleadings. At the close of tbe évidence, plaintiff in error requested the court 
to direct a verdict for tbe défendant, whicb request the court refused, and 
exceptions were taljen, which are now before tbis court, numbered 1 to 4, 
inclusive. Other exceptions were taken to the ruiing of the trial court in 
giving and refusing Instructions. Exceptions 14, 1,5, and 16 refer to the 
admission of certain évidence. There was a verdict and judgment for the 
plaintiff below, and tbe case is brougbt hère for review. 

Chas. B. Keeler, for plaintiff in error. 
James C. McShane, for défendant in error. 

Before GROSSCUP, BAKER, and KOHLSAAT, Circuit Judges. 
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KOHLSAAT, Circuit Judge, after stating tlie facts, delivered tlie 
opinion of the court. 

It is contended by plaintiff in error that the location and maintenance 
of switch stand No. 3 was an engineering problem, and that therefore 
the question as to whether plaintiff in error was négligent in that re- 
spect should not hâve been submitted to the jury. 

It appears that the accident occurred in what are known as the 
"Western Avenue Yards" of the plaintiff in error; that thèse yards con- 
sist of a network of tracks, svvitches, and other appurtenances to rail- 
road yards. It is manifest that, in order to secure the best results, 
there must be as great economy of space as is consistent with a reason- 
able regard to the convenience of business, such as the handling and 
sloring of cars and locomotives, as well as to the reasonable safety of 
thi employés. It cannot be said that a railroad company is required 
to arrange its tracks and yards mainly with a view to protect its em- 
ployés. The object of railroad yards is to transact the business of the 
company. Employés should knowingly be subjected to no greater 
hazards, however, than are reasonably essential to the reasonable use 
of the yards. It is a matter of common knowledge that thèse places 
are very dangerous, and require the exercise of great caution on the 
part of those there employed. Défendant in error undertook and as- 
sumed ail such hazards as were reasonably incident to bis work. This 
doctrine is well stated in Randall v. B. & O. R. Co., 109 U. S. 478, 3 
Sup. et. 322, 27 h. Ed. 1003. The court says : 

"A railroad yard, where trains are niade up, necpsfiarily lias a great ninn- 
lier of traelis and switolies close to one aiiotlier, and aiiy one wlio enters tlie 
service of a railroad cor]iorntion, in any work conuccted with the making up 
or moving of trains, assumes the risk of that condition of things." 

Was the location and maintenance of the switch in question an en- 
gineering problem — one which was arrived at as the resuit of engineer- 
ing skiir? In the case of Tuttle v. D., G. H. & M. Ry. Co., 123 U. S. 
194, 7 Sup. Ct. 11C8, 30 L. Ed. 1114, the court uses this language: 

"We hâve carefuUy read the évidence presentod hy the bill of exceptions, 
and, although it appears that the eurve was a vcvy sharp eue at the iilaee 
where the accident happcned, yet we do not think that publie policy requires 
the courts to lay down any rule of law to restriet a railioad company as to 
the curves it shall use in its freight dépôts and yards, where the safety of 
passengers and the publie is not involved ; nuieh less that it should be 
left to the varying and uncertain opinions of juries to détermine such an 
engineering question. For analogons cases as to the rights of a manufac- 
turer to clioose the kind of maehinery he will use in his business, see 
Kiehards v. Rough, 53 Mleh. 232, 18 N. W. 785 ; Ilayden v. Smithville Jlan. 
Co., 29 Oonn. 548, 558. The interest of railroad conipanies themselves is 
so strongly in favor of easy curves as a means of facilitatins the movement 
of their cars that it jnay well be left to the discrétion of tlieir oSicers and 
engineers in what manuer to construct them for the proper transaction of 
their business in yards, etc. It must be a very extraordinary case, indeed, 
in which their discrétion in this matter should be interfered ^vith in deter- 
mining their obligations to their employés. The brakenien and others em- 
ployed to work in sueh situations nnist décide for themselves whether they 
will encounter the hazards ineidental thereto ; and, if they décide to do so, 
they must be content to assume the risks. For the views of this court in a 
eog'uate matter, see Ilandall v. Baltimore & Ohio Kailroad, 100 TJ. S. 478, 
482, 3 Sup. Ct. 322, 27 L. Ed. 1003." 
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The same doctrine was laid down in regard to a guard rail and 
blocking bv the Court of Appeals for the Eighth Circuit in Morris v. 
D., S. S. & A. Ry. Co., 108 Fed. 748, 47 C. C. A. 661, and by the^same 
court in regard to an unblocked frog in Gilbert v. B., C. R. & N. Ry. 
Ce, 128 Fed. 531, 63 C. C. A. 27. Also by the Suprême Court of 
Illinois with regard to a butting post at the end of a stub track in Rail- 
road Co. v. Driscoll, 176 111. 334, .52 N. E. 021. Also by the Appellate 
Court of Illinois with référence to the close proximity to each other of 
two side tracks in Railroad Co. v. Healy, 101) 111. App. SSl, and iri St. 
Ivouis, etc.. Yards v. Burns, 97 111. App. 178. And by the same court 
with référence to the manner in which handholds were placed upon 
freight cars in Railway Co. v. Armstrong, 62 111. App. 233. The rule 
was applied to the construction of a bridge in lUick v. Railroad Co., 67 
Mich. 637, 35 N. W. 708. 

The Suprême Court of Pennsylvania in the case of Boyd v. Flarris, 
176 Pa. 484, 35 Atl. 222, discussing an injury caused by a cattle chute 
placed in close proximity to a side track, says : 

"Thls case présents a <iuestion, tlie importance of whieh extends far beyond 
the présent parties, and the judgiiient to be entered herein. It is whether 
the location of the permanent structures along a line of raih'oad. necessary 
to accomiuodate its business, is to ho determiued by the railroad coini)any or 
by a petit .iury. If by the former, they may be located with référence to 
the convenient and economical use of the railroad, and the acconiniodatlon 
of its trafHc. If by the latter, thèse considérations will be lost sight of, 
and the proper location will be a shifting one, to be settled by each succes- 
sive jury in accordance with its own notions and the peculiar features of 
the case on trial. One jury may hold a given location to be safe and prop- 
er ; the next .jury may hold it to be misafe, and therefore imijroper. ïhere 
are many such structures necessary to the opération of a Hue of railroad. 
Among the more important of them may be mentioned the bridges, station 
bouses, grain elevators, warehouses, water tanks, coal chutes, cattle chutes, 
signal stations, and tool houses. The position of thèse buildings with réf- 
érence to the track of the railroad, their size, the mode of construction, 
must be determined with référence to their rrarpose, and their convenient 
use as a necessary part of the physical plant of the railroad company. 
Wbere they sliall be placed, and how they shall be arranged, are questions 
that belong to the railroad company, as truly as the location of the switches 
and sidiiigs, or of the track itself ; and the discrétion of its ofRcers is no 
more under the control of a petit .iury in the one case thau in the other." 

The holding of the courts in ail thèse cases is that they are questions 
which belong to the railroad companies to décide, and cannot be sub- 
mitted to a jury. It may then be assumed for the purposes of this 
hearing that the switch stand in question was part of an engineering 
scheme, and therefore, in the absence of those manifest errors in con- 
struction, which would be patent to an ordinary observer, did not in- 
volve a question of négligence to be passed upon by a jury. 

There is nothing in the record, so far as it sets out the physical situa- 
tion at the time of the accident, which would justify the court in find- 
ing, as a matter of law, that there was such an obvions and patent ad- 
justment of the relative positions of the switch handle and the steps of 
the coaches running on the passenger lead as would charge either party 
te the suit with constructive knowledge of their dangerous relation to 
each other. The switch stand had been maintained eight years without 
accident. It lacked lyi inches of standing in the middle of the 7 feet 
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9 inch space tetween the rip and passenger leads. Ss said by tlie courf 
in the case of Wood v. Louisville & Nashville Railroad Co. (C. C.) 88 
Fed. 46 : 

"The fact that no accident of this kind had happened before npon the 
railroad, and that trains were constantly passing this chute without tho 
development of this danger, brings It directly within the class of what we 
may call 'conceaied dangers.' This danger was lurlcing for years withont 
Its being linown. The constituent élément of it was a matter of mère inches, 
and that, in tUe very nature of things, could not be detected by ordlnary 
observation." 

If, however, the location and maintenance of the two was an engi- 
neering question, it follows that plaintiff in error knew the exact posi- 
tion of the two with regard to each other. The railroad company built, 
located, and maintained the switch stand. It built and operated the 
passenger lead track. It constructed the cars. They were ail, it in- 
sists, parts of its yard plant. The whole situation was the resuit of a 
carefully devised plan, based upon scientific engineering principles ap- 
plied to the needs of the railroad. There is no claim hère that any- 
thing was out of order, or that the accident was occasioned by any 
defect in the switch or passenger lead not embraced within the prear- 
ranged plans of construction and maintenance. We are unable to 
see how plaintiff in error can escape the conclusion that it knew of 
the fact that the switch handle and car step would corne into contact 
under certain conditions likely to arise. Under the facts of this case, 
défendant in error had a right to assume that the railroad company 
would use due care in furnishing him a reasonably safe place in which 
to do his work. This rule of law is well established. In the case of 
Choctaw, Oklahoma & Gulf R. R. Co. v. McDade, 191 U. S. 64, 24 
Sup. Ct. 34, 48 ly. Ed. 96, the court say-s: 

"The servant bas the right to assume that the master has used due dili- 
gence to provide suitable appliances in the opération of his business, and 
he does not assume the risli of the employer's négligence in performing 
sueh duties." 

The case of Texas & Pacific Railway Company v. Archibald, 170 
U. S. 6G5, 18 Sup. Ct. 777, 42 L. Ed. 1188, is very emphatically in point. 
The court says on page 672 of 170 U. S., page 779 of 18 Sup. Ct., 42 
L. Ed. 1188: 

"But no reason can be found for, and no authorlty esists supporting, the 
contention that an employé, either from his knowlcdge of the employer's 
methods of business or from a failure to use ordlnary care to ascertain 
Guoh methods, subjects himself to the risks of appliances being furnished 
which contain defects that might hâve been discovered by reasouable In- 
spection. The employer, on the one hand, may rely on the fact that his 
employé assumes the risks usually incident to the employment. The em- 
ployé, on the other, has the right to rest on the assumption that appliances 
furnished are free from defects discoverable by proper inspection, and is 
not submitted to the danger of using appliances contnining such defects 
because of his knowledge of the gênerai methods adopted by the employer 
in carrying on his business, or because by ordlnary care he might bave 
known of the methods, and inferred therefrom that danger of unsafe ap- 
pliances might arise. The employé is not compelled to pass judgment on 
the employer's methods of business, or to conclude as to tbeir adeqnacy. 
He has a right to assume that the employer will use reasouable cai-o to 
make the appliances safe,. and to deal with those. fui'uished relying on this 
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fact, subject, of conr^e, to the exception whieh we liave already stated by 
vvhleh, wbere an applianee is furnisbed an emyiloyé in wbicb there exista a de- 
fect known to bim or plaiuly observable by hijn, be canuot recover for an in- 
jury caused by such détective applianee if, witli tbe knowledge above stated, 
he negligently continues to use it. In assuming the risks of the particular 
service in which he engages, the employé may legally assume tbat the em- 
ployer, by whatever rnle be elects to condnet bis business, will fulflll 
bis légal duty by maklng reasouable efforts to furnlsb apt)liances reasona- 
bly safe for the purposes for wbicb tliey are intended ; and, while tliis does 
not justify an employé in using an applianee wbicb he knows to be détect- 
ive, or relieve bim from observing patent defeets tberein, it obvlously does 
not compel bim to know or investigate tbe euiployer's metbods of business, 
under the penalty, if he does not do so, of taking tbe risk of tbe employ- 
er'» fault in furnishing bim unsafe appliances. * * * 'ïhose [hazards] 
not obvions assumed by the employé are sucb périls as exist after tbe mas- 
ter bas iised due care and précaution to guard the former against danger. 
And the détective condition of structures or appliances wbicb, by the ex- 
ercise of reasonable care of the master, may be obviated, and from the 
conséquences of which be is relieved from responsibility to the servant 
by reasou of tbe latter's knowledge of tbe situation, is sucb as is apparent 
to bis observation. Kain v. Smith, 89 N. Y. âlô; McGoveru v. Central 
Vermont Railroad, 123 N. Y. 280. 25 N. B. 373.' In Missouri Pac. Railway 
V. Lebmberg, 75 Tex. 61, 67, 12 S. W. 838, 840, the court considered a 
refusai to give a requested instruction, tbat if tbere were 'any patent de- 
feets in tbe engine or tank, and deeeased knew, or might by ordlnary 
diligence bave known, of s.ame, and said defeets caused or contributed 
to tbe injuries complained of, the jury sbould find for the défendant.' 
The court said: 'Witbout now considering tbe question wdietber tbe 
rule in tbis respect charges an employé witb knowledge of defeets, except 
with regard to sueli appliances or insti'uments as be is engaged bimself 
in using, we think it sufficient to say tbat tbe law does not. under any 
eircunistaueew, exact of him the use of diligence in aseertaining sucb de- 
feets, but charges him with knowledge of such only as are oiien to bis ob- 
servation. Beyond that he has tbe right to présume, witbout inquiry or 
investigation, that bis employer has discbarged bis duty of furnishing him 
witb safe and proper instruments and appliances.' " 

The évidence shows that défendant in error never was told of 
the danger that existed in throwing- the switch, that he did not know 
of the same, and that the same was not open and obvions. The rule 
rule of law which requires a servant to exercise diligence and care to 
discover dangers does not apnly hère. "Upon this question," says the 
court in Choctaw, O. &-G. R. R. Co. v. McDade, supra, "the true test 
is not in the exercise of care to discover danger, but whether the defect 
is known or plainly observable by the employé." It being clear that 
défendant in error did not know and was not chargeable with knowl- 
edge of the danger involved in working the switch, it follows that plain- 
tiff in error was guilty of négligence in not advising défendant in error 
thereof, thus putting him upon notice. If this be true, then it is a mat- 
ter of no conséquence that the trial court may hâve overstated the duty 
of plaintifï in error toward défendant in error, or, indeed, as is insisted, 
that an engineering question may hâve been erroneously submitted to the 
jury. The duty of plaintifï in error towards défendant in error could 
be discharged only by the communication to défendant in error of its 
knowledge of the situation, and, upon its failure so to do, a légal con- 
clusion of négligence on the part of the railroad company arises, vi'hich 
entitles défendant in error to recover for the injury unless the jury finds 
that he has been guilty of contributory négligence, or that the danger 
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was so open and obvious as to charge défendant in error with con ■ 
structive knowledge. Thèse matters were properly snbmittcd to thc 
jury by the court under proper instructions, and the finding of the jury 
upon them in favor of défendant in error is borne out by the évidence. 
Further discussion of the other assignments of error raised by plain- 
tiiï in error is not necessary. No prejudicial error appearing upon the 
record, the judgment of the lower court is affirmed. 



UNITEB STATES FIDRUTY & GUARANTY CO. v. BOARD OF COM'RS 
OF WOODSON COUNTY, KAN. 

No. 2,298. 

(Circuit Court of Appeals, Elghtli Circuit, llareh 30, 190G.) 

1. Courts— Circuit Court— Jubisdiction— Proper District— Waivee of Ob- 

jection. 

^Ttien the juristliction of the Circuit Court is based solely upon di- 
versity of eitizonsliip, the suit may be malntaïued in the district in vvhich 
either the plalntiff or défendant résides. 

The removal froni state to national court or joinder of objection to 
district with gênerai deniurrer waives the objection that the suit is 
peudiug in the wrong district. 

[Ed. Note.— For cases in point, see vol. 13, Cent. Dig. Courts, §§ 811, 815. 

Waiver of right as to district In whicli suit may be brought, see note 
to Memphis Sav. Bank v. Houebons, 52 C. C. A. 192.] 

2. Same— Court May Permit Amended Pétition and Summons Tiiekeon 

AETEB QUASHING SERVICE OF ORIGINAL SUMMOKS. 

After the removal of au action from a state court to a Circuit Court of 
the United States, and the avoldance of the service of summons by the 
lutter court upon the motion of the défendant, that court may lawfully 
permit the plaintiff to file an amended pétition and may order a summons 
to issue thereon. 

[Ed. Note. — For cases in point, see vol. 42, Cent Dlg. Removal of Causes, 
§ 250.] 

3. PeIXCIPAI, AND SURETY— SUBBTYSIIIP— CONTRACT OF SlIOULD ReCEIVE RA- 

tiokal Interprétation. 

A surety is a favorite of the law and never liable beyond the strict 
terms of bis obligation. 

But his contract is nevertheless but an agreement, and llke ail other 
agreements it must reeeive a just and ratioual interprétation. 

[Kd. Note. — For cases in point, see vol. 40, Cent. Dig. Principal and 
Surety, §§ 103, 108.] 

4. C0NTP.ACTS — Construction — Actuai, Intention Prevails Over Inapt ob 

Careji.ess Expressions, 

The actual intent and meaning of the parties when the agreement was 
made, deduced from the entire contract, from its subject-matter, from the 
purpose of its exécution, and from the situation and circumstances of 
the parties when they made it, must prevail over the dry words of the in- 
strument, inapt expressions, and careless récitals therein, niiless that 
intention runs couuter to the plain sensé of the biudlng words of the agree- 
ment. 

[Kû. Note. — For cases In point, see vol. 11, Cent. Dig. Contracta, § 730.] 

5. Same — Interprétation Wiiicii Effectuâtes Pkeferbbd to Tiiat Wiiich 

Annues a Contract. 

That construction which sustains and v!tri!iz>-s an agreement shoiild be 
preferred to that wblch strikes down and paralyzca it. 

[Ed. Note. — For cases in i)oint, see vol. 11, Cent. Dig. Contracts, § 734.] 
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6. Ikdemnity—Contract— F AOTS— Conclusion. 

A county board designatfed a prlvate bank, the Toronto Bank, a de- 
posltory of the funds of the county on condition that an approved bond 
should be furnished. The cashier of the banlc filed with the board, and 
the latter api)roved, a bond signed by the bank and by the fldeiity Com- 
pany, as surety, whieh recited the désignation and was eonditioned, 
among other thingg, that the obligors would indemnify tlie board against 
any losses it should siistain by reason of the désignation. But It contained 
recitais that the corporate body, the Toronto Bank, Toronto, Kan., was 
the prlnci])al, and that this corporate body executed the bond, and it con- 
tained a condition, among ottier things, that the oI)ligors would indemnify 
the board against the défalcations of this corijorate body. The board de- 
posited the funds of the county with t!ie [)rivate bank wliich it had desig- 
nated, and that bank defaulted. Hehl, tlie bond shows that the intention 
of the parties was that the obligors should bind themseives thereby to 
indemnify the lioard against the défalcations of the designated bank, 
whether it was a private or a corporate institution, and tlie surety Is 
bound to do so. 

7. Triai,— Peaotice^Demurker to Plaintiff's Case Waived by Subséquent 

Evidence i'ob Défendant. 

A défendant waives a demurrer to the jilaintiff's évidence or a motion 
for judgment because it estai)lishes no cause of action by the subséquent 
introduction of évidence to the merlts on bis own bebalf. 

[Ed. Note.— For cases in point, see vol. 4G. Cent. Dig. Trial, §§ 981-983.J 

8. Appeal — Trial by Court — Issues of Fact not Reviewable After General 

FiNDING. 

AVhere a jury is waived. and an action at law is tried by a national 
court which makes a finding or rendors a judgment, no question of fact and 
no question of mixed law and fact, except those questions of law which 
bave been reserved by exception, motion, or request, are reviewable in 
an appellate court. 

[Ed. Note. — For cases in point, see vol. 3, Cent. Dig. Appeal and Error, 
§ 3388.] 

9. Trial— Trial by Court — Sufficiency of Evidence — How Reviewed. 

The question whether or not at the close of the trial there is substan- 
tial e'vidence sufRcient to sustain a finding for either party is a question 
of law. 

Any question of law is reviewable in a trial before a court without 
a .iury, which is reviewable in a trial before a jury. 

This question is reviewable wlien the tria] is by the court without a 
jury upon a motion for judgment, a request for a déclaration of law, or 
any other action which fairly présents tins issue of law to the trial court 
for détermination before the trial ends. 

The trial ends when the finding is filed, or, if no finding is filed before, 
when the judgment is rendered. 

[Ed. Note.— For cases in point, see vol. 46, Cent. Dig. Trial, §§ 330, 339.] 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District oi 
Kansas. 

This writ of error was sued ont to reverse a judgment of .$5,000 upon a 
bond of the United States Fidelity & Cuaranty Comjiany, a corporation, as a 
surety of the Toronto Bank of Toronto in the state of Kansas. The board of 
county cominissiouers of Woodson county, Kan., the obligée in the bond, 
brought the action in the district court (tf ^A'oodson county in the state of 
Kansas, and the défendant removed it to tlie TJnited States Circuit Court for 
the District of Kansas ujion the ground of the diversity of the citizenship of 
the parties. The fidelity company theu apiieared siiecially for that purpose, 
and upon its motion the service of the summons was set aside. Thereafter 
upon a motion of the plaintifC the court permitted it to flle an amended petl- 
145 F.— 10 
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tion and ordered that a summons should issue against the défendant thereon. 
Tins summons was duly served upon the défendant, which demurred to the 
amended pétition on the grounds ; (1) that the court had no jurisdiction 
of its person; (2) that it had no jurisdiction of the subject-matter of the 
action; and (3) that the pétition did not state facts sufflcient to constitute 
a cause of action. At the same time it made a motion to dismiss tho 
action upon the groinid that the fédéral court had acquired no .iurisdiction 
by reasoii of the service of the summons issued by it, aud the court denied 
tliis motion and ovei'ruled the demurrer. The fldelity conipauy theu auswercd, 
the case was tried by the court without a jury, and a judgment was rendercd 
against the company. 

A. J, Jones, A. M. Keene, and Edward C. Gates, for plaintiflE in 
error. 

J. C. Culver and A. F. Florence (W. R. Biddle, on the brief), for 
défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge, after stating tlie case as above, delivered 
the opinion of the court. 

The jurisdiction of the court below is challenged by counsel for tht. 
fidelity company upon the sole yground that after that corporation had 
removed this action from the state court, and the fédéral court had set 
aside the service of the summons upon the motion of the défendant, 
it permitted the plaintiff to file an amended pétition and ordered the is- 
sue of a summons thereon which was subsequently properly served upon 
the défendant. The Circuit Court had jurisdiction of the subject-mat- 
ter of the action because the citizenship of the parties was diverse and 
the amount involved in the controversy exceeded $3,000. Where the 
jurisdiction of the Circuit Court is founded solely upon the fact that 
the parties are citizens of diiïerent slates, the action may be brought in 
the district in which either the plaintifif or the défendant résides, and 
the plaintiff in this action resided in the state of Kansas. Act Aus:. 
13, 1888, c. 866, 25 Stat. 434 [U. S. Comp. St. 1901, p. 5081 ; Mc- 
Cormack v. Walthers, 134 U. vS. 41, 43, 10 Sup. Ct. 485, 33 L. Ed. 833 ; 
Wilson v. Western Union Tel. Co. (C. C.) 34 Fed. 561. Again, by its 
removal of the action from the state to the fédéral court (Memphis Sav. 
Bank V. Houchens, 52 C. C. A. 176, 182, 115 Fed. 96, 102), and by its 
joinder in its demurrer of its objections to the jurisdiction of the court 
with its objection that the amended pétition did not state facts sufïicient 
to constitute a cause of action (St. Louis, etc., Ry. Co. v. McBride, 141 
U. S. 127, 131, 11 Sup. Ct. 982, 35 L. Ed. 659; Southern Express 
Co. V. Todd, 56 Fed. 104, 106, 5 C. C. A. 432, 434), the défendant 
waived its objection that the action was not brought or pending in the 
proper district. 

The removal of the case did not estop the défendant from assailing 
and avoiding the service of the summons ; but, when that service had 
been quashed, the jurisdiction of the fédéral court over the subject-mat- 
ter of the suit and its power to proceed by the issue of the usual 
process to acquire jurisdiction of the person of the défendant remained 
unimpaired. The plaintiff had the right to file a new and original péti- 
tion in that court and to cause the issue of a summons thereon against 
the défendant as a matter of course. The receipt of the court of an 
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amendée! pétition and the issue of a summons upon that pétition depriv- 
ed the défendant of no riglit or privilège wliich it would hâve liad if 
the summons had been issued upon a second original pétition, and the 
conclusion is unavoidable that a Circuit Court of the United States has 
plenary power to permit the filing of an amended pétition and to issue 
a summons against the défendant thereon in an action which the latter 
has removed from the state court and in which, upon the defendant's 
motion, the fédéral court has set aside the service of the summons 
which had been issued in the state court. The Circuit Court lavi'fully 
acquired jurisdiction of the subject-matter of this action and of the 
person of the défendant, and the objection of counsel for the défend- 
ant to the power of that court to proceed in this case was properly 
overruled. 

The next contention is that the court should hâve sustained the de- 
murrer to the pétition because it did not state facts sufficient to consti- 
tute a cause of action. Under the statutes of Kansas, individuals and 
parnerships are permitted to conduct the business of banking under 
certain légal restrictions and are called private banks. Gen. St. Kan. 
1901, §§ 473, 453, 408, 415, 416. Five or more persons are authorized 
to form themselves i.nto a banking corporation, and such corporation 
is empowered to carry on the business ordinarily transacted by banks. 
Section 407. Banking corporations are required, and private banks 
are forbidden, to embody the name of the state in their respective 
names. Sections 408, 452. The material facts set forth in the pétition 
are thèse : The Toronto Bank was a private bank. On January 14, 
1903, the board of county commissioners designated it by the name 
"Toronto Bank" to receive the funds of the county after it should 
furnish an approved bond. The fidelity company as surety executed, 
and the cashief of this bank filed, the bond in suit, and it was approved 
by the board on February ST, 1902. Thereafter the bank received de- 
posits of the plaintifif's funds during the terni of the bond and failed 
to pay them back on demand. A copy of the bond was attached to the 
pétition. The argument of counsel for the défendant is that the under- 
taking of the obligors in this bond was to indemnify the plaintiff not 
against the défalcations of the private bank, which was designated to 
receive, and which did receive, the deposits of the county, but against 
the défalcations of the corporation the "Toronto Bank, Toronto, Kan.," 
which was not designated to receive, and which never secured any of 
the plaintiff's deposits or made any default in their payment. This 
proposition is founded upon thèse récitals in the bond: 

"Know ail men by thèse présents tbat tlie body corpovute, tlie Toronto Bank. 
Toronto, iu the state of Kansas, as principal" and the fidelity eonipany as 
surety are bound, etc. 

"Whereas, the said board of county commissioners of Woodson cownty, has 
designated the said the Toronto Bank, which is located at Toronto, Kan., as 
a county depository for the funds and moneys of wliatever kind that shall 
come into the possession of the treasurer of said Woodson county by virtue of 
his office: Now, therefore, the condition of the above obligation is such that 
if the body corporate, the Toronto Bank, Toronto, Kan., shall durhig tlie period 
from the 30th of January, 1902, to the 30th of January, 1903, well and faith- 
fully perform the said trust reposed in it by such désignation, * * » and 
shall well and truly indemnify the said board of county commissioners of 
Woodson county from any and ail loss which it may sufCer or sustain during 
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tlie periocl aforeRfiid, by renson of thp dopi.cnation of the Sfxid tlie Toronto 
linuk, Toronto, K;in., as sueh ciopository as aforosaid, then tliis oblijration to 
1k? voul, otherwise to rwiiain hi full force aiul virtue. lu testiiuoiiy «iiereof. 
the suid body corporate, the Toronto Bank, Toroido, Kan., bas cansed tliis bond 
to 1)0 signcd by its président and eashier and tbe cori)orate soal to be aitixed 
hereto," etc. 

"ISigned] The Toronto Bank, W. P. Dlckerson, Casbier." 

The question is whcther this bond \¥as a contract to indemnify the 
plaintiff ag'ainst the losses it might sufïer by the default of a corpora- 
tion which it had not designated to receive its deposits, or against the 
losses it might sustain by reason of the défalcations of the private 
bank which it had designated for that purpose. A stirety is a favorite 
of the law, and he is never liable beyond the strict terms of his ob- 
ligation. But his contract is, after ail, nothing but an agreement, and, 
like ail other agreements, it must hâve a jnst and rational interpréta- 
tion. The purpose of every written contract is to express the inten- 
tion of the parties. The object of ail construction of agreements is to 
iscert-iin th-t intention to the end that it mav be enforced. The court 
should, as far as possible, put itself in the place of the parties when 
their minds met upon the terms of the agreement, and then from a con- 
sidération of the writing itself, its purpose, and the circimistances which 
conditioned its making endeavor to ascertain what they intended to 
agrée to do — upon wdiat sensé or meaning of the terms they used 
their minds actually met. Accumulator Co. v. Dubuque St. Ry. Co., 
12 C. C. A. 37, 4l', 42, 64 Fed. 70, 74 ; City of Sait Lake v. Smith, 
104 Fed. 457, 463, 43 C. C. A. 637, 643 ; Fitzgerald v. First National 
Bank, 52 C. C. A. 276, 284, 114 Fed. 474, 483. That intention must 
be deduced not from spécifie provisions or fragmentary parts of the 
instrument, but from the entire agreement, because the intent is not 
evidenced by any part or provision of it, nor by the instrument without 
any part or provision, but by every part and term so construed as to 
be consistent with every other part and with the entire contract. Jacobs 
V. Spalding, 71 Wis.'l77, 189, 36 N. W. 608; Boardman v. Reed, 
6 Pet. 338, 8 L. Ed. 415 ; Canal Co. v. liill, 15 Wall. 94, 21 L. Ed. 64 ; 
O'Brien v. Miller, 168 U. S. 387, 397, 18 Sup. Ct. 140, 42 L- Ed. 
469; Pressed Steel Car Co. v. Eastern Ry. Co., 57 C. C. A. 635, 637, 
121 Fed. 609, Gll ; Uinta Tunnel, etc., Co'. v. Ajax Gold Min. Co. (C. 
C. A.) 141 Fed. 563. The actual intent of the parties when thus 
ascertained must prevail over the dry words, inapt expressions, and 
carcless recitations in the contract, unless that intention is directly 
contrary to the plain sensé of the binding \vords of the agreement. 
Pressed Steel Car Co. v. Eastern Ry. Co., 57 C. C. A. 635, 637, 121 
Fed. 609, 611; Uinta Tunnel, etc., Co., v. Ajax Gold Min. Co. (C. 
C. A.) 141 Fed. 563; Wilson v. Bevan, 62 Eng. Com. Law, 684; 
Lewis V. Tipton, 10 Ohio St. 88, 90, 75 Am. Dec' 498. Let us apply 
thèse familiar rules of interprétation to the bond in suit. On the one 
hand, this instrument recites that the body corporate, the Toronto Bank, 
Toronto, Kan., as principal, is bound. It contains the condition, among 
other things, that, if that body corporate shall make default, the surety 
will pay, and it recites that the body corporate exécutes the bond. On 
the other hand, before the bond was executed the plaintifï had désignât- 



TJNITED STATES FIOELITY & G. CO. V. BOARD OF COm'eS. 149 

ed the Toronto Bank, a private bank, as the county depositor}'. This 
désignation distingnished this depositon^ from any banking- corpora- 
tion by the fact that the name of the state was not a part of the name 
of the bank which was designated. The bond recited that this désigna- 
tion had been made and distingnished the depository thus designated 
from a corporate Imnk in the same way. This bond was conditioned, 
among other things, that the obligors woukl indemnify the board 
against any loss it shoukl snstain bv reason of that désignation. And 
while the bond recited that it was cxecuted by the corporation as 
principak the signature of the principal to the bond was that of the 
private bank, and not that of a corporation. Moreover, the purpose 
of the exécution of this bond was not to guaranty the corporate or the 
private character of the Toronto Bank, but to indemnify the plaintiff 
against losses that might resuit from its sélection of that bank as a 
depository of the county funds. 

The situation of thèse parties at the time this contract was made, 
the previous désignation of the private bank as the depository of the 
funds of the county, the object of the exécution and acceptance of the 
bond, the signature to it of the private bank as the principal, and a 
thoughtful study of ail the terms and conditions of the contract itself, 
converge with persuasive force to forbid the conclusion that the court 
below was in error when it fourid that the real intention of the parties 
expressed by this contract was that the obligors shoukl bind themselves 
thereby to indemnify the plaintiff against the défalcations of the desig- 
nated depository, regardless of the question whether that depository 
was a private or a corporate institution. 

There are other considérations which impel to the same conclu- 
sion. Sureties are estopped from denving the truth of récitals in the 
bonds ["ley exécute. Brandt, Suretvship and Guaranty (3d Ed.) § 
816. The défendant is therefore estopped from denying the truth of 
the récital in its bond that the private bank and not the corporation 
was selected by the plaintiff as well as by the condition contained 
in the bond that the surety would indemnify the plaintiff against losses 
which resulted from that désignation. 

Finally, the interprétation for which counsel for the défendant con- 
tend would render the bond ineffective and useless at the time it was 
executed by the obligors and accepted by the plaintiff and ever since. 
The board never designated the corporation, the Toronto lîank, Toron- 
to, Kan., as a depositorv of its funds, and indemnity against losses re- 
sulting from such a désignation was neither useful nor dcsired. That 
construction which sustains and vitalizes an agreement should be pre- 
ferred to that which strikes down and paralyzes it. "Such a construc- 
tion should be placed upon the contract as will prevent its failure, and 
vvill give effect to the obligation of each of the parties appearing upon 
it at the moment the contract itself takes effect — 'ut res magis valeat 
quam pereat.' " Greenough v. Smead, 3 Ohio St. 415, 421 ; Tewis 
v. Tipton, 10 Ohio St. 88, 75 Am. Dec. 498 ; Archibald v. Thomas, 3 
Cow. (N. Y.) 284, 290; Phipps v. McFarlane, 3 Minn. 109 (Cil. 61), 
74 Am. Dec. 743. The resuit is that this bond shows that the intention 
of the parties was that the obligors should bind themselves thereby to 
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indemnify the plaintiff against the défalcations of the bank designated 
by the board of county commissioners, whether that bank was a private 
or a corporate institution. The statements in the bond of the corporate 
character of the principal were but careless récitals and inapt ex- 
pressions inconsistent witli the intention of the parties, and the latter 
must prevail over thèse drv words of the instrument. Kauffman v. 
Raeder, 47 C. C. A. 2?8, 283, lOS Fed. 171, 175; Tillitt v. .Mann, 4,! 
C. C. A. 617, 019, 104 Fed. 421, 423 ; Accumulator Co. v. Dubuque 
St. Ry. Co., 12 C. C. A. 37, 43, 64 Fed. 70, 76 ; Rockefeller v. Merritt, 
82 C.'C. A. 608, 614, 76 Fed. 909, 915. The demurrer to the pétition 
was properly overruled. 

It is specified as error that the court overruled the defendant's de- 
murrer to the évidence at the close of the plaintiff s case in chief. 
But the fidelity company subsequently introduced évidence upon the 
merits of the issues in this controversy, and a défendant waives his 
demurrer to the plaintiff's évidence by the subséquent introduction 
of évidence to the merits in his own behalf. Barnard v. Randle, 49 
C. C. A. 177, 178, 110 Fed. 906, 907; Insurance Co. v. Frederick, 58 
Fed. 144, 147, 148, 7 C. C. A. 122, 120 ; Insurance Co. v.FIeiserman, 67 
Fed. 947, 15 C. C. A. 95; Jefferson v. Burhans, 85 Fed. 924, 927, 29 
C. C. A. 487, 490; Railroad Co. v. Mares, 123 U. S. 710, 713, 8 Sup. 
Ct. 321, 31 L. Ed. 296; Insurance Co. v. Crandal, 120 U. S. 527. 
530, 7 Sup. Ct. 685, 30 L. Ed. 740. 

Counsel for the défendant hâve assigned as error the rendition of 
the judgment against it upon the grounds : (1) That the amended 
pétition stated no cause of action; (2) that the judgment was contrary 
to the évidence, and was not supported thereby; and (3) that the 
judgment should hâve been in favor of the défendant. The first reason 
for this spécification of error bas been considered and overruled. The 
second and third grounds présent the single question whether or not 
the judgment is supported by the weight of the évidence. They do not 
assert that there was no substantial évidence to sustain the judgment, 
but that the évidence does not support it. In actions at law this is a 
court for the correction of the errors of law committed by the trial 
court and for the correction of thèse errors only. The acts of Congress 
provide that "there shall be no reversai in the Suprême Court upon a 
writ of error * * * foj- any error in fact" (Rev; St. § 1011 [U. 
S. Comp. St. 1901, p. 715] ) ; and this provision of the statute governs 
the Circuit Court of Appeals (Hall v. Houghton, etc., Co., 60 Fed. 350, 
8 C. C. A. 661) ; that issues of fact in civil cases may be tried by the 
court without a jury; that "the finding of the court upon the facts. 
wliich may be either gênerai or spécial, shall hâve the same effect as 
the verdict of a jury" (Rev. St. § 649 [U. S. Comp. St. 1901, p. 
525]) ; and that, "when an issue of fact in any civil cause in a Circuit 
Court is tried and determined by the court without the intervention 
of a jury, * * * ^j^g rulings of the court in the progress of the 
trial of the cause, if excepted to at the time and duly presented by a 
bill of exceptions, may be reviewed by the Suprême Court upon a writ 
of error or upon appeal" (Rev. St. § 700 [U. S. Comp. St. 1901, 
p. 570]). 
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The verdict of a jury concludes ail issues of fact and of mixed law 
and fact save those questions of law which hâve been reserved for re- 
vievv by demurrer, motion, request, or exception. A finding- of the court 
without a jury has the same efïect, with the single exception that when 
the finding is spécial the question whether the facts found sustain the 
judgment is open to review. In the trial of an action by the court 
without a jury the rulings of the court in the progress of the trial, 
and those only, are open to review. The true test for determining 
whether or not a question or ruling in a trial by the court without a 
a jury is reviewable is the answer to the question whether or not it 
would hâve been open to review if the trial had been to a jury. 

The question whether or not at the close of a trial tliere is sub- 
stantial évidence to sustain a finding in favor of a party to the ac- 
tion is a question of law which arises in the progress of the trial. In 
a trial to a jury it is reviewable on an exception to a ruling upon a 
request for a peremptory instruction. In a trial by the court without 
a jury it is reviewable upon a motion for a judgment, a request for a 
déclaration of law, or any other action in the trial court which fairly 
présents this issue of law to that court for détermination before the 
trial ends. The trial ends only when the finding is filed, or, if no 
finding is filed before, when the judgment is rendered. Clément v. 
Insurance Co., 7 Blatchf. 51, 53, 54, 58, Fed. Cas. No. 2,882 ; Merchan- 
tile Trust Co. v. Wood, 60 Fed. 346, 348, 8 C. C. A. 658, 659 ; St. 
Ixiuis V. Western Union Tel. Co., 148 U. S. 92, 96, 13 Sup. Ct. 485, 
37 L. Ed. 380; Ward v. Joslin, 186 U. S. 142, 147, 22 Sup. Ct. 807, 
46 h. Ed. 1093 ; The Francis Wright, 105 U. S. 381, 387, 36 L. Ed. 
1100; The City of New York, 147 U. S. 72, 76, 77, 13 Sup. Ct. 311, 
37 L. Ed. 84; Laing v. Rigney, 160 U. S. 531, 540, 16 Sup. Ct. 366, 
40 L. Ed. 525; Martinton v. Fairbanks, 113 U. S. 670. 672, 673. 5 Sup. 
Ct. 321, 38 L. Ed. 863 ; Dooley v. Pease, 180 U. S. 136, 131, 31 Sup. Ct. 
329, 45 L. Ed. 457; Insurance Co. v. Folsom, 18 Wall. 337, 353, 
31 L. Ed. 837 ; Hathaway v. Cambridge National Bank, 134 U. S. 494, 
498, 10 Sup. Ct. 608, 33' L. Ed. 1004; Runkle v. Burnham, 153 U. S. 
216, 335, 14 Sup. Ct. 837, 38 L. Ed. 694; Case Mfg. Co. v. Soxman, 
138 U, S. 431, 438, 11 Sup. Ct. 360, 34 L. Ed. 1019. No motion, re- 
quest, or act of this nature is recorded in the case in hand. .so that the 
question of the sufficiency of the évidence to sustain the finding and 
judgment is not open for considération in this court. Martinton v. Fair- 
banks, 113 U. S. 670, 672, 673, 5 Sup. Ct. 321, 38 L. Ed. 863 ; Doolev v. 
Pease, 180 U. S. 136, 131, 31 Sup. Ct. 329, 45 E. Ed. 457 ; W^ilson v. 
Merchants' Loan & Trust Co., 183 U. S. 121. 137, 22 Sup. Ct. 55, 46 L. 
Ed. 113; Hoge v. Magnes, 85 Fed. 355, 358, 29 C. C. A. 564, 667; 
Barnard v. Randle, 49'C. C. A. 177, 180, 140 Fed. 906, 909; York v. 
Washburn, 129 Fed. 564, 566, 64 C. C. A. 133, 134. 

The finding of the court was gênerai and was in favor of the de- 
fendant. Like a verdict of a jury it concludes ail issues of fact and ail 
mixed questions of fact and law save the questions of law reserved by 
demurrer, motion, request, or exception. No questions of law were 
reserved which hâve not been considered and decided. 

The judgment below must therefore be affirmed, and it is so ordered. 
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ADAMS, Circuit Judge (concurring). I concur in the conclusion 
reached in the foregoing opinion, but am not prepared to assent to tlic 
ruie announced tliat "tlie true test for determining whether or not a 
question or ruling in a trial by the court without a jury is reviewable 
is the answer to the question whether or not it would hâve becn open to 
review if the trial had been to a jury." The issues in this case rcquire 
no expression of opinion as to^ the rulc, and for that reason I do not 
now approve or disapprove of it. 



LE VI V. ilATlIE^VS. 

(Circuit Court of Aiipeiils, Fom-tli Cirr-uit. Jlay 1, lOOG.) 

No. 044. 

1- Action— Equitable Defiînse in Action at Law— Riji.e of Fédérai, Courts. 
In an action at law in a fédéral court to recover moiiey due on a eon- 
tract, an allégation of frand in procurins tlîo contract, made in tlie an- 
swer, stiites an équitable défense, whieh tbe court is without jurisdietion 
to eutertain, nor can sueb iurisdictiou be acquired by waiver or consent 
of parties. 

2. VeNDOR ANn PURCIIASER — TiTLE OF Vendor — Failiire to Record Beeds. 

Under tlie statutes of North Carolina, title to realty passes by the de- 
llvery of a sutBcient deed, and tlie failure to record siich deed doe.s not 
render the grantee's title uninercliantable nor affect its validity, except 
as against subséquent purchasers froin or creditors of the grantor. 

[Ed. Note. — For cases in point, see vol. 48, C'eut, Dig. Veudor and Pur- 
chaser, §§ 246-248.] 

3. Weit of Error — Keview— Instructions. 

Au assi,i;nn!ent of error with respect to the clinrse of the trial court 
will not be considered by the appellate court unless tUe objection made 
was covered by an exception duly taken at tlie trial. 

4. Adverse Possession — Title Acquired — Effect of Acceptanck of Deed. 

A title to land acquired by adverse possession is not vitiated by the 
subséquent acceptauce by the person so in possession of a deed thereto 
froni a third person. nor is lie estojiped by sucli acceptauce to deny that 
the title was in such third persou, but lie uiay roly upon either or both 
sources of title. 

[Ed. Not(\ — For cases in point, see vol. 1, Cent. Dig. Adverse Possession, 
§§ 262, .2(«.] 

In Error to the Circuit Court of the United States for the Western 
District of North Carolina, at Charlotte. 

John A. McRae (C. D. Bennett. on the brief), for plaintiff in error. 
Charles W. Tillett (Frank I. Osborne and S. Gallert, on the brief), 
for défendant in error. 

Before GOFF and PRITCHARD, Circuit Judges, and PURNELL, 
District Judge. 

PURNELE, District Judge. Julius Mathews, the défendant in er- 
ror, plaintiiï below, institutcd an action at law against Meyer Levi, the 
plaintiff in error, in the Circuit Court of the United States for the 
Western District of North Carolina, at Charlotte, on the 20th of May, 
1901, for the recovery of the purchase money for land sold by Julius 
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^lathews, défendant in error, to Meyer Levi, plaintiff in error, under a 
contract. On Mardi 18, 1901, Julius Mathews, the défendant in er- 
ror, tendered to the plaintiff in error liere a deed for tlie greater part 
of tlie lands contracted to be conveyed. Plaintiff in error refused to 
accept deed and pay the purchase money for the reasons stated in his 
answer. The answer admitted ail the allégations of the coniplaint, ex- 
cept as set forth in paragraphs 4, 5, 7, and 8 thereof, as foUows : 

"(4) ïlie (tefondant admits tlwt tlio iilaintiff, by his attoniey, tendered liin; 
a deed about the date meiitioned, purportiti.a; to eoiivey the lands thorcnn de- 
scribed: but défendant avers and alleses thsit lie IR iiifonned and believes that 
plaintiff's title to said lands is iiniiertect and iuvalid, and therot'ore dénies 
that plaintif! tendered him a ])erl:eet d(!ed to said lands. or to any part or 
parcel thereof. Défendant, on information and l)<>!i<>f, dénies that plaintiff 
eomplied with his contract by teudering a good and lawful deed to said lands, 
and avers that he was not bound in law to accept the iniperfeet and invalid 
deed olfered by the plaintiff. 

"(ô) Défendant admits that part of parasraph flve of the coniplaint which 
refers to the nuniber of a(a-es contracted for and the purcliase is correotly 
stated. Défendant also admits that deniand was made for the purchase money 
and notes for deferrod payjiients at the finie the aforesaid purjiorted deed was 
tendered, but dénies tliat he wroufrfuUy failod and refirsed to pay over the 
purchase money and niake and exécute notes and deed of trust. The reasons 
for defendant's refusai to pay the purchase money and exécute deed of trust 
and notes will more fuUy appear in his furtlier answer below." 

"(7) Paragraph seven of the complaint is denied. Plaintiff is unable to per 
form bis contract. 

"(8) Paragraph eijrht of the complaint is denied." 

Paragraphs denied are : 

"(7) That plaintiff is now and has been at ail times ready, able, and willing 
to comply in ail respects with the said contract witb tlie défendant, and hereby 
offers to exécute titlo to the défendant in accordauce with the terms of the 
said contract whenever the défendant co.m]ilies with his part of said contract. 

"(8) That plaintiff is informed and believes that the défendant had unjustly 
repudiated his said contract, and has refused to comply with the same or any 
part thereof; that b.-s' i-eason of the f;iilure and refusai of the défendant, as 
aforesaid, and by reason of the otlicr f.acts hereinbefore set forth, tlie plaintiff 
has l>een damaged in tbe sum of S;?.1S().25, with interest thereon from the 18tli 
day of March, 1901, and the plaintiff is entitled to recover of the said défend- 
ant said purchase iiiouey which défendant contracted to pay the plaintiff, 
to wit, the sum of S[;3,180.25, with interest thereon from the IStli day of March, 
1901." 

The "further défense," referred to in the fifth paragraph of the an- 
swer, was admittedly an équitable défense, setting up fraud and décep- 
tion on the part of the défendant in error in obtaining the contract of 
purchase. This counsel contends may be done, and cites state décisions 
as authority. To that part of the answer setting up an équitable dé- 
fense défendant in error filed a replication denying the allégations of 
fact, and this answer counsel contends gave jurisdiction. On the trial 
the "further answer" of plaintiff in error setting up the équitable défense 
was stricken out by the court after the pleadings were read, and the 
court refused to entertain or submit issues raised by the said "further 
défense" and replication thereto. This action on the part of the court 
is the basis of the first two exceptions and assignments of error. This 
action was cognizable in a court of law. It was for the recovery of an 
amount claimed to be due on a contract. Of this a court of law alone 
had jurisdiction. 
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There was no error in striking ont the "further défense," the same 
being cognizable in equity. That court is by statute always open, and 
défendant below was net without remedy therein when properly sought. 
Equity has always jurisdiction of fraud, misrepresentation, and con- 
cealment, and this does net dépend on discovery. Where an agreement 
against which a complainant asks relief is perpétuai in its nature, and 
the keeping of it on foot is a fraud against the party complaining, so 
that the only effectuai relief against it is to hâve it annulled, the case 
ia one for equity, not for law. Tones v. Bolles, 9 Wall. 364, 19 I^. Ed. 
734; Craig v. Leitensdorfer, 133 U. S. 210, 8 Sup. Ct. 85, 31 E. Ed. 
114; Tyler v. Savage, 143 U. S. 95, 12 Sup. Ct. 340, 36 E. Ed. 82; 
Buzard v. Houston,'ll9 U. S. 353, 7 Sup. Ct. 249, 30 L. Ed. 451. The 
only fraud permissible to be proved in law is fraud touching the ex- 
écution of the instrument. George v. Tate, 102 U. S. 564, 26 L. Ed. 
238. This action was instituted at law for the purpose of recovering 
money due on contract. A court of law alone had jurisdiction. Buz- 
ard v. Houston, 119 U. S. 347, 7 Sup. Ct. 249, 30 L. Ed. 451 ; Loud v. 
Land Co., 153 U. S. 564, 14 Sup. Ct. 928, 38 L. Ed. 823. The dis- 
tinction between lesfal and équitable défenses, whatever may be the 
rule in other jurisdictions, in the courts of the United States are always 
recognized and jealously guarded. They cannot be mixed. Equitable 
suits niust be on the equity side of the docket, and actions at law on 
the law side. No principle is better settled in thèse courts. Burnes 
v. Scott, 117 U. S. 582, 6 Sup. Ct. 865, 29 L. Ed. 991. Nor can this 
distinction or jurisdiction be waived by consent of parties, but can and 
should be enforced bv the court of its own motion. It is statutory. 
Thompson v. R. R., 7'3 U. S. 134, 18 L. Ed. 765 ; Lewis v. Cocks, 90 
U. S. 466, 33 L. Ed. 70 ; Oelrichs v. Spain, 82 U. S. 311, 21 L. Ed. 43 ; 
Lindsay v. Bank, 156 U. S. 485, 15 Sup. Ct. 472, 39 L. Ed. 505. The 
claim of défendant below, plaintiff in error hère, therefore, that the fil- 
ing of the replication traversing the allégations of the complaint gave 
the court jurisdiction, and made it the duty of the trial judge to submit 
the issues thus raised and tendered, is without force. Consent cannot 
confer jurisdiction. The court of law was without jurisdiction of an 
équitable défense, and nothing the parties could do could endow it with 
jurisdiction. This is fundamental as to United States courts. What- 
ever the practice may be in state courts, in many of which the Code 
practice obtains, the distinction between actions at law and suits in 
equity, together with légal and équitable défenses, being abolished, the 
same court administering both law and equity, such practice does not 
obtain in the courts of the United States. Exceptions 1 and 2 are there- 
fore overruled. 

The équitable défense set up being thus eliminated, the exécution 
of the contract and its breach admitted, the question then reverted to the 
issues as to the title of défendant in error as raised by the fourth, fifth, 
seventh, and eighth allégations of the answer, before recited. If plain- 
tiff below, défendant in error hère, was vested with a good légal title, 
and tendered a good and sufficient deed, was able and did perform 
his part of the contract, the breach being admitted, then he was entitled 
to recover at law. 
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The third exception is thus stated and allowed . 

"(3) The court erred In the gênerai charge soverally in the following in- 
stances in usiug the words : 'Therefore, gentlemen, as to the flrst tract of four 
acres, the court charges you to find upon this évidence, wliieh is incontro- 
vertible. that the plaintiff tendered the défendant a suihcieut deed under this 
contract." " 

In his assignraent of errors on this exception, plaintiiï in effor sa3'S 
the grounds of this error is as follovvs : 

"The deed conveying- this land from Ervin to Smith, whieh was one of the 
mesue eouveyances and linlcs in the title introduced by défendant in error, was 
net registered nntil 1004, and the deed from Suiith to défendant in error con- 
veying this sanie land was not recorded nntil tlie 22d day of îlarch, tOOl. and 
thîit this was subséquent to the tender of titie to plaintiff in error by défend- 
ant in error." 

The court had previously charged the jury as to this link in the chain 
of title that if the deeds referred to were executed and delivered at the 
time they purported to hâve been executed the title vested in the grantee. 
There seems to be no foundation in law for this exception. Title passes 
by the exécution and delivery of the deed. There are stattites regarding 
the registration of deeds in North Carolina, but the provisions of those 
statutes do not seem to apply. There had been no other deeds by the 
grantors, and it was sufïicient to perfect title by the registration of this 
deed at any time. Hobson v. Buchanan, 96 N. C. 444, 2 S. E. 180, and 
cases cited. The failure to register a deed under the laws of the state 
does not void it except as to subséquent purchasers and creditors. Laws 
N. C. 1885, p. 233, c. 147 ; Utley v. Railroad Co., 119 N. C. 720, 25 S. 
E. 1021. As to thèse, deeds are put on the same plane with mortgages. 

The fourth exception as stated and allowed is that : 

"The court erred in its gênerai charge to the jury by usiug the following 
language In référence to the second tract : 'I charge you that if from the évi- 
dence you are satisfied that this interlineation — this addition — was in that 
deed at the time of its exécution by Ervin and his wlfe, and was there at tlie 
time he recorded it upon the boolîs in Rutherford county, that although it is 
in a différent handwriting from the body of the deed, yet that In law would 
inalie it a sufficient and perfect deed ; and in passing upon that question, gentle- 
men, you may consider the fact that the maker of the deed %vas himself the 
register who made the entry upon the book ; and the court cliarges j'ou further, 
gentlemen, that the fact that the deed is presented liere as having been ex- 
ecuted uuder the forms of law with that interlineation upon its face, and it 
appearing further that that interlineation is upon the record book of Rutherford 
county, the law in-esumes it is properly there, and it will be your duty to find 
that it is properly there and a part of the deed, unless there is évidence offt- 
weighing that presuniption which would rebut it, aiid the court charges yott 
such évidence has not been produced in this trial. Therefore, the com't charges 
you. as a matter of law, to find that that presuniption Is still existing unre- 
butted, and that the deed with the interlineation w-as entered ui)on the record 
of Uutherford county at the date evidenced by the certiflcate.' " 

This is the statement of plaintiff's assignment upon the grounds and 
évidence as follovvs : 

"The question of this interlineation and the identity and the snffieiency of 
the description of the land in this deed is a question for the jury, and not 
entirely a question of law for the court." 

The record does not disclose any évidence introduced by plaintiff in 
error to show the interlineation was not in this deed at the time it \vas 
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executed, nor was any such issue raised by the pleadings, but the évi- 
dence did tend to show such interlineation was in the deed at the tinie 
it was probated and recorded. 

Counsel argues other questions, but those questions do not properly 
arise on the exception. There is no merit either in the exception or 
the assignmcnt of error as prescnted by the record. It is the exception 
r.s talfcn under the rules and allowed by tlie trial judge which this court 
considers, not the assignment of counsel, not based on any exception so 
taken and allowed. 

Counsel argue the question of identity and sufficiency of description, 
but there is no référence to either in the excei^tion. This is not an un- 
common error where there is a différent method of taking an appeal. 
Where a case on appeal is frequenth' made up by consent of counsel, 
sometimes presenting to the appellate court a case which is novel to the 
trial judge, or a stateuient of a case on appeal is made by the court which 
is equally novel to counsel. Hère the rules are fixed, and must be 
complied with. Rule 11 (90 Fed. cxlvi, 31 C. C. A. cxlvi) : "Error 
not assigned according to this rule will be disregarded, but the court, 
at its option, may notice a plain error not assigned." The only error 
assigned in the exception and allowed by the court was as to the inter- 
lineation, and as to this there was no error. 

The fifth exception was abandoned in this court, not pressed. 

6. The court erred in using the following words in the gênerai 
charge : 

"Now, gentlemen, the last tract about which there Is contention is trnct No. 
8. The détendant says that pkiintiff's title to that tract is not sood for the 
reason that plaintilï in the course of his testiniony offerod a ccrtified eopy of a 
I)aj)er purportiiig to be a deed made by a flrm in llntherfordton known as 
Simpson, Jliller & Co., in the year 1877, to Frank Walton, anterior to tlie deed. 
The plaintiff also introduced as a link in his chain of title a deed froni >Ioi.'ris 
to Robert Simpson, James A. Miller, and C. E. (sluthrie, who are shown to 
liave composed the firni of Sim])son, Miller & Co. 'l'iie pai)er purportiiig to be 
a deed from Simpson, Miller & Co. is signod in the lirm name witli a seal, and 
therefore défendant says that it is not a deed, and for this reason he insists 
that there was no eouveyanee of the tUle to Simpson, Jliller & Co. derived from 
Morris to Frank Walton. On the other hand, the plaintiff bas shown that 
AValton weut Into possession of this tract of land in the year 1842, and that 
he held it, claiming it adversely, until the year ]S84. when he executed a 
deed for it to Mcintyre ; Jtointyre being the source from whieh the plaintiff 
derived his title. Anothcr contention bore is that, although this évidence may 
satisfy you that Walton was in this possession from ]S42 to 1884, yet his ac- 
ceptance of this paper from Simpson, Jliller & Co. is an admission of owner- 
ship on their part, or interest in the land on their part, which would rebut 
the presumption which arises in !aw by reason of tlie luiinterrupted continuance 
of this adverse possession, and upon that, gentlemen of the jury, the court 
suhmits this issue: 'Did Franis Walton enter into aetual possession of tract 
No. 8, and did he remain in possession of same. clainiiug it adversely until ]S84, 
when he conveyed to Mcintyre?' Now, tliore is no dispute as to the testiniony 
of Ilarris that Walton was in possession in 1842, and that his possession con- 
tinued until 1884, but, as stated by the court, the défendant insists that by 
the acecptance of this paper from Simpson, Miller & Co. in 1877, he admitted, 
altliough he was in possession, that he was not the sole or exclusive owner. 
TTjion that iiroposition the court chiirges you tliat the continuons adverse pos- 
session of "Walton from 1842 to ]S7;î. when the Jlorris deed was made. being 
more than 30 years, présumes a grant l'roin the state which wonld perfect the 
title ; that his continuance in the aetual possession after that from 1S73 ta 
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3884 conflrms and streufîthens tbis presmiiiitiou ïiiid title, nnless in law tlio 
aceeptance of this pjipor from Simpson, Jli lier & (ïo. Imd the effeet of weakening 
or destroj-ing that presuuiption, and as to 1;liat ])apei' tlie court cliarges you 
tbat It is imniaterial, and does not affect tlie title derived to Walton from this 
continuons adverse possession, and you will fiiid tins issue in the affirmative, 
and upon it the court will hold the law to be that in 1884. when Frank Walton 
conveyed to Mcintyre by deed, he had n perfect title, which lias not been in- 
terrupted since ; the title of plaintif!' beiiig directly traced hy a deed and other 
compétent évidence of title to Frank Walton." 

In response to the issue stibmitted, the jury found tliat Frank Walton 
had been in adverse possession of the tract of land (No. 8) from 1842 
to 1884 — 42 3'ears. Thirty years' adverse possession or 21 years under 
colorable title vvould confer légal title even against the state or one 
claiming under a grant from the state. Code 1883, §§ 1.39, 140; Code 
Civ. Proc. §§ 18, 19 ; Rev. Code, c. 65, § 2. The argument that the 
aceeptance of the deed from Simpson, Miller & Co. vitiated this title is 
without merit. Nor is there any merit in the question that this deed 
could act as an estoppel on Walton to deny the title of Simpson, Miller 
& Co. The contrary was held by the Suprême Court of North Caro- 
lina (and as to rules of property in North Carolina the décisions of that 
court are conclusive) in a récent case (Smith v. Ingram, 130 N. C. 100, 
40 S. E. 984, 61 L. R. A. 878, and Drake v. Howell, 133 N. C. 162, 45 
S. E. 539), wherein the court says that an estoppel by deed cannot 
arise until the instrument which it is claimed créâtes the estoppel has 
become effective as a deed. The adverse possession of Walton had 
ripened into a good title at the time the deed from the Rutherford firm 
was executed. We are not informed why this deed was accepted. 
Suppose it was to stop threatened litigation, and to prevent this, at best 
expensive, Walton bought off the claimant, although his title was good, 
and he knew he had a good défense to any action claimant might 
commence, to hold with plaintiff in error would be to say such action on 
his part was a surrender of the title he had acquired by long years of 
adverse possession, under colorable title, good against the state. Such 
is not law, or reason, which is the life of the law. A grantee is not 
estopped to deny a grantor's title when such grantee also daims title 
from other sources, to set up an adverse supcrior title. Robertson 
V. Pickrell, 109 U. S. 608, 3 Sup. Ct. 407, 27 L. Ed. 1049. If the deed 
was defective, as argued by counscl for plaintifï in error, then, of 
course, it could not act as an estoppel. We arc putting it in the stron- 
gest light for plaintifï in error. 

There is no merit in either of the exceptions. The judgment must 
therefore be affirmed. Afiirmed. 



CHICAGO & A. RY. CO. T. COX. 

(Circuit Court of Appoals, p:ishth Circuit. Aprll G, 190G.) 

No. 2,301 

1. Raiiboads — Action Agaittst i'ob Négligence — Pleading. 

A pétition in an action against a railroad company, based on Rev. 
St. Mo. 1890, § 2804, which makes such conipanies liable for damages 
caused by the négligence of "any offlcer, agent, servant, or employé 
• * * whilst runuing, conducting or managing any locomotive, cars," 
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etc., need not allège lu terms that the négligence was that of an offlcer, 
agent, or servant, but is sufflcient where It allèges that the négligence 
was that of the company in running a locomotive or cars. 
2. Same — Evidence — Decijvration of Agent. 

In an action against a railroad company to recover for the death 
of a iierson who was struck and killed by an engine while at work at a 
station at nlght nnloading bedding into stock cars trom a waiion. a 
statenient made by defendant's station agent, in response to an inquiry 
by a fellow workman with deceased, that there was no train comiug, 
and that they could go ahead and bed the cars, was admissible as a 
déclaration made in the course of his duty as defendant's agent, both as 
évidence of a license or permission to go upon tlie tracks to do the work, 
and as bearlng upon the issue of contributory négligence, and was 
sufflcient to require the suhmisslon of such issue to the jury. 

îî. TitlAL — I>"STRUCTI0XS RbFXJSAL OF REQrEST. 

Where the pétition in an action against a railroad company for the 
négligent killing of plaintifï's minor son alleged two statutory grounds 
of recovery, and évidence was introduced in support of both, but it was 
coneeded that as to oiie no right of recovery was proved, it was error 
tending to mislead the jury to l'efuse an instruction deflnitely withdraw- 
ing such issue and the évidence oftered in su^iport thereof from their 
considération. 

In Error to the Circuit Court of tlie United States for the Western 
District of Missouri. 

W. C. Scarritt (J. K. Griffith and Elliott H. Jones, on the brief), 
for plaintiff in error. 

John T. Harding (R. B. Ruff and W. C. Todd, on the brief), for 
défendant in error. 

Before SANBORN, HOOK and ADAMS, Circuit Judges. 

ADAM S, Circuit Judge. Tliis action was instituted by défendant 
in error to recover damages occasioned by the deatlr of her minor son, 
Syburt Cox. Slie allèges in her amended pétition that the railway 
company, the plaintiff in error, negligently operated one of its engines 
and tenders, and that as a resuit thereof her son, vv'hile working for 
an outside contracter, but with the license and permission of défendant, 
in bedding live stock cars standing on defendant's tracks at Marshall, 
Mo., was struck and killed. Défendant, by its answer, dénies the 
alleged négligence, and pleads contributory négligence by décèdent. 
Plaintiff recovered a judgment in the Circuit Court for $5,000. De- 
fendant by this writ of error seeks to reverse the judgment, because, 
as appears by the assignment of errors, the trial court erred: (1) in 
holding that the amended pétition stated a cause of action; (2) in re- 
fusing to peremptorily instruct the jury in favor of the défendant ; 

(3) in admitting certain testimony over defendant's objections; and 

(4) in refusing to give instructions to the jury requested by défend- 
ant, and also in some other respects. Thèse will be briefly noticed. 

It is contended that plaintiff's pétition is founded upon either sections 
2864 or 2865 of the Revised Statutes of Missouri of 1899. The first- 
mentioned section subjects défendant, as the owner of a railroad, 
to liability for the négligence of its officers, agents, servants, or em- 
ployés while running, conducting, or managing any locomotive, etc., 
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in the fixed sum of $5,000; the second subjects it to liability for any 
wrongful act, neglect, or default in a sum not exceeding $5,000. The 
pétition, when carefully examined, discloses averments apparently as- 
serting a right of recovery under either of those sections. It is aver- 
red with much particularity that défendant in the nighttime neg- 
ligently ran its engine and tender at an excessive rate of speed, witli- 
out either a warning whistle, bell, or hght, against the wagon frora 
which décèdent, with the knowledge and permission of défendant, was 
pitching straw or hay into freight cars, and thereby caused his dcath. 
It is also alleged that it was the duty of défendant to provide and main- 
tain suitable, convenient, and safe means of access to cars furnished 
by it for transportation of Hve stock, so that they could be bedded and 
prepared for the réception of hve stock. A breach of this duty is then 
pleaded, and finally, by way of summing up the actionable conduct of 
défendant, plaintiff avers that the excessive speed, failure to ring a 
bell, Sound a whistle, or carry a light, or otherwise warn décèdent of 
his danger, and "failure of défendant to construct and maintain a 
convenient, suitable, and safe means of access to said cars, so that the 
same could be used in bedding the same, were ail and singular reck- 
less, careless, and negligently done by the said défendant, and in utter 
disregard of the safety and life of the said Syburt Cox." Then, after 
pleading a certain ordinance of the city of Marshall limiting the rate 
of speed for engines and cars in the limits of that city to six miles 
per hour, the pétition closes thus : 

"PLaintitf further states that by reason of the said recklessness, care- 
lessness, and négligence of the défendant herein, the said Syburt Cox was 
Icilled, and this plaintiff injured and damaged in the sum of five thousand 
dollars (.'j5,0(K).OOj," for which she prays judgnient. 

Much évidence was ofîered and received at the trial tending to show 
the impossibility of unloading hay or straw into the stock cars from the 
north side, where there were no tracks, and the conséquent necessity 
of driving along the passing track on the south side of the line of 
stock cars, and stopping on the track at the side doors of each car 
for that purpose. By motion for an instructed verdict at the close of 
ail the évidence défendant challenged plaintiff's right to recover on 
the pleadings and évidence adduced. Its counsel now urge that the 
pétition was insufficient (1) because it contained no averments that the 
actionable négligence was that of "any officer, agent, servant or em- 
ployé of défendant whilst running, conducting or managing any loco- 
motive, cars," etc., within the letter of section 3864, supra, and (2) 
because the pétition and proof show that there was no liability against 
défendant for failure to use ordinary care in providing a reasonably 
safe place for employés other than its own to work in. 

The pétition was not obnoxious to the first objection. If it charged 
only that the défendant itself committed the négligent acts complained 
of, without averring that it acted through its officers, agents, servants, 
or employés in running or conducting the engine, it would be sufficient, 
certainly, as against a gênerai demurrer. A corporation can act only 
through its officers, agents, servants, or employés, and a railroad Com- 
pany cannot run an engine except by an officer, agent, servant, or eni- 
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ployé. If it was négligent in the opération of its engines or cars, some 
of its officers, agents, or employés were necessarily the persons gnilty 
of the négligence. But in view of the averments of the pétition the 
objection is not in fact well taken. It charges specifically enough that 
the défendant was on the night in question acting through its officers, 
agents, and employés, and that the actionable négligence was that of 
its officers, agents, and employés. It is not required even in idéal 
pleading to rcpeat an averment once sufficiently and clearly made. 

It is conceded by plaintiff's counsel that the pétition was obnoxious 
to the second objection ; but, notwithstanding that concession, the case 
could not hâve been taken from the jury, as the other ground of nég- 
ligence and proof tending to support it remained. 

It is next contended that the trial court erred in admitting évidence 
of witness Brown concerning déclarations made by ]\îr. Cornette, the 
station agent of the défendant at Marshall, j\lo., to Jake Williams, a col- 
ored man who was working with décèdent, as the two last-named per- 
sons drove past the dépôt on the night in question on their way to bed 
down the cars. It appears that the company had for many years main- 
tained stock pens at Marshall, and permitted shippers to bed cars there 
before cattle were put in them, substantially as donc on the occasion 
in question. It api^ears further that décèdent and Jake Williams, on 
the occasion in question, entered upon defendant's right of way im- 
mediately west of the dépôt, of which Cornette had charge. As they 
passed the dépôt, Williams, who was driving, jumped off, leaving dé- 
cèdent in charge of the team, and went up to the window of the office 
where Cornette was, and had a conversation with him, returned to 
the wagon, and drove on with décèdent. They soon made their vi-ay, 
whether directly on the railroad track or circuitously does not appear, 
to the south side of the stock cars, stopped on the passing track, and 
busied themselvcs in pitching the bedding from their wagon into the 
cars. At this juncture the collision occurred. Witness Brown was 
asked if he heard the conversation between Williams and the station 
agent, and he said he did, and, on being asked to state it, said : 

"The nigger asked Cornette if there was any trains coming, and Cornette 
told him no, there was no trains coming ; to go on down to the cars ; said 
lie could hâve been there an hoiir ago and bedded them ; said the cars 
was in an hour." 

There was no error in admitting this déclaration of the station 
agent. He was there as the agent of the défendant at that station. 
This much his title and conduct clearly indicate. He was held out 
as defendant's agent, was in charge of its place of business, was ap- 
proached and questioned as its représentative concerning its current 
business under his immédiate charge and coïncident with its transac- 
tion. From thèse facts it appears, prima facie, at least, that he was 
a spécial agent of défendant, and as such his déclaration in the line 
of his dtity and while discharging it bind the défendant. St. Louis 
& S. F. Rv. Co. v. McLellandi 10 C. G. A. 300, 63 Fed. 116; Rosen- 
thal v. St. Louis, I. M. & S. Ry. Co., 40 Mo. App. 579 ; Bâchant v. 
]3oston & Maine Railroad, 187 Mass. 392, 73 N. E. 6-13, 105 Am. St. 
Rep. 408. The déclaration was admissible for two ptirposes — as evi- 
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dence of a license or permission to décèdent and his working mate 
to enter upon the track of the défendant to perform the work of their 
master in bedding the cars, and as information touching the running 
of trains bearing upon the issue of contributory négligence. 

Tliere was no error in refusing to give the instruction asked by 
défendant that décèdent was guilty of such contributory négligence 
as precluded recovery by plaintiff. There was évidence tcnding to 
show that he did not go upon the track as a trespasser, heedless of 
imminent danger, as disclosed in cases cited bv defendant's counsel, 
(Missouri Pac. Ry. Co. v. Moseley, 6 C. C. A. 641, 57 Fed. 921); 
but rather as a hcensee, with the assurance given by defendant's man- 
aging agent of no présent péril. 

Defendant's counsel requested the court to charge the jury that 
plaintiff was not entitled to recover any dariiages, under section 2865, 
Rev. St. Mo. 1899, i. e., for tire conséquence; of any '"Wrongful act, 
neglect or default of défendant" as distinguished from the conséquence 
of the négligence of its "ofiîcers, agents, servants or employés whilst 
running, conducting or managing any locomotive, car," etc. After 
careful considération of the pleadings, évidence, and proceedings be- 
low, we are of opinion that tliat request should hâve been granted. 
It is conceded by plaintiff's counsel that the ouly right of action she 
had was predicated on the provisions of section 2864 ; in other words, 
that no right of action arose to lier by reason of tlie failure of de- 
fendant to provide and maintain a suitable, convenient, or safe mcans 
of access to the cars which required bedding. We bave already ob- 
::erved that plaintiff's pétition asserted a right of recovery for such 
■''ailure, and that there was much évidence before the jury tending 
to show facts from which they might hâve believed that défendant 
failed to do its duty in that respect. Tlie court's charge ignores the 
phase of the pétition and the évidence last referred to, and properly 
treats the case as if predicated on section 2864 alone ; but in no part 
of its charge is the jury advised that they must disregard such évi- 
dence as proof of any dereliction or wrongful act of défendant en- 
titling plaintiff in this case to recover. In harmony with that theory 
of the law, the court properly charged the jury that the measure of 
damages was $5,000, fixed in the event they found for the plaintiff. 
In this condition of the pleadings, évidence, and charge, it is obvions 
that the jury, unless properly instructed, might hâve considered the 
évidence Ijefore thera concerning the unsafety of the place sufficient to 
vi'arrant a finding for plaintiff, and that the évidence of négligence 
in running the locomotive was not sufficient ; and, although the statute 
in the former case warrants recovery of only compensatory damages 
not to exceed $5,000, the jury were required by the charge to fix the 
damages at $5,000, however much that sum might exceed compensa- 
tory daiuages. To obviate this possible and quite probable confusion, 
the court should hâve given the instructio)i requested by defendant's 
counsel, and should bave advised the jury that the évidence concerning 
the unsafety of the place would not, in itself, justify a verdict for 
plaintiff'. This would hâve limited the jury's considération to the 
issue of négligence on the part of defendant's officers^ agents, and ser- 
14.-J F.— 11 
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vants while operating the engine and tender. If they found for plain- 
tiff on this issue, the rccovery would hâve been for $5,000, if against 
the plaintiff, there would hâve been no recovery at ail. 

Plaintiff's counsel earnestly contend that the charge given by the 
court to the jury substantially covers the proposition involved in the 
instruction requested by defendant's counsel, and sufficiently clears up 
the confusion that might hâve resulted from the évidence before the 
jury; but after a careful considération of it we are unable to think so. 

Some other assignments of error relating to the admission of évi- 
dence and charge to the jury hâve been carefuUy considered, but we 
discover nothing in them prejudicial to défendant. For failure to give 
the instruction requested by défendant or its équivalent, and for that 
reason only, the judgment must be reversed, with directions to grant 
a new trial. 



FLICKINGER v. FIRST NAT. BANK OF VANDATJ.A. TTX.. et al. 

(Circuit Court of Appeals, Sixth Circuit May 1, lOOC), 

No. 1,496. 

1. Bankhuptcy — Appeals — Assignments of Ebro«. 

Ruie 11 of the Circuit Court of Appeals, (90 Fed. cxlvî, 31 C. C. A. 
cxlvi), requiring assignments of errer to point out tlie particular errors 
relied on, is applicable to appeals in bankruptcy, and assignments not 
couforniing thereto are not entitled to be considered; but where a gên- 
erai assignment is made the court Is not without jurlsdiction, and may 
permit an amendment. 

[Ed. Note. — Appeal and review in bankruptcy cases, see note to In re 
Eggert, 43 C. C. A. 9.] 

2. Same — Appeal Bond. 

The fact that the bond given by an alleged bankrupt on appeal from 
an order of adjudication runs only to the original petitioners, and does 
not nanie other creditors, who by intervention joined in the pétition, does 
not afîect its sufflciency. 

3. Appeal — Incomplète Record. 

That the transcript filed on an appeal does not contaln ail of the 
évidence upon vvbich the order appealed from was made is not ground 
for striking it from the flles ; the proper procédure for the appellee being 
to suggest a diminution of the record. 
i. Bankruptcy — Wno May be Adjudged Bankkupt — Peesons Engaged in 
ExcKPTE!) Occupations — Construction of Statute. 

The exception of i)ersons engaged chiefly in certain occupations from in- 
ToliiTitary proceedings in bankruptcv, contained in Bankr. Act July 1, 1898, 
c. 541. § 4b, 30 Stat. 547 [U. S. Comp. St. 1901, p. 3423J, relates to thcir 
occupation at the time the alleged act of bankruptcy was committed, and 
)' person who owned and conducted a farm, and prior to the making 
. of a général assignment, which constituted the alleged act of bankruptcy, 
h.'ul gone out of any other business, is not subject to adjudication as au in- 
voluutury bankrupt, although his farm had been sold by the assignée 
before the filiug of the pétition against him. 

Appeal from the District Court of the United States for the North- 
ern District of Ohio. 
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T. E. Powell and E. T. Powell, for appellant. 

Van Deman, Burkhart & Shea, Cobb, Howard & Bailey, L. C. Bar- 
ker, W. J. Geer, J. W. McCarron, and C. H. Henkle, for appellees. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. This cause cornes hère on an appeal 
from an order of the district court adjudging Flickinger a bankrupt. 
Two preliminary motions are made in behalf of the appellees, which 
were ordered to be argued with the merits. The first is a motion to 
dismiss the appeal upon thèse grounds: (1) It is urged that there 
is no spécifie assignment of errors. There is but one assignment, 
which is as foUows: 

"Now on tliis 13th day of July, A. D. 1905, oame Edward Flickinger, by his 
attorney, Tliomas B. Powell, and says that the judgment in said cause ad- 
judicating said Edward Flickingor an involuntary bankrupt is erroueous and 
against his just rights, and he assigns the judgment of said district court 
îidjudicating him a bankrupt as manifest error. Wherefore, the said Edward 
Flickinger prays that the said judgment may be reversed, and said pétition 
in involuntary bankruptcy against him be dismissed." 

This is not in compliance with rule 11 of this court (90 Fed. cxlvi, 
31 C. C. A. cxlvi), and does not sufficientlv indicate the particular 
error complained of to entitle it to be considered on the appeal. We 
held in Deering Harvester Co. v. Kelley, 103 Fed. 261, 43 C. C. A. 
235, that assignments of error in such gênerai form were insufficient, 
and we declined to take cognizance of them. But we do not think 
the court is without jurisdiction of the appeal because of the gener- 
ality of the assignment. It is not the case of an entire failure to 
file any assignment, and we think the court has power to allow an 
amendment when the spécial circumstances justify it, and the appli- 
cation is promptly made on discovery of the mistake. The appellant 
makes a counter motion for leave to amend by filing more spécifie 
assignments, and shows that in making the former assignment he 
relied upon and foUowed a précèdent contained in an approved book 
of forms. We think the motion to amend should be allowed. 

The second ground for the motion to dismiss the appeal is only an 
enlarged statement of the first. 

The third ground for the motion is that the bond on the appeal 
does not run to ail of the petitioners for the adjudication. After the 
original pétition was filed, two other creditors filed an intervening 
pétition, having the same object, and the bond makes only the original 
petitioners obligées. But as ail the petitioners make common cause 
and not separate controversies, and the benefits of the bond will prac- 
tically come to ail, it would seem to be sufficient. The motion to dis- 
miss the appeal is therefore denied. 

The appellees moved also that the transcript be stricken from the 
files. The only ground to which the attention of the court is directed 
is that it was not submitted to counsel for the appellees, and that none 
of said counsel for appellees had notice of the filing thereof, and it is 
urged that the record is imperfect in that it does not contain ail the 
évidence on which the cause was decided, and that what is given is 
stated in a narrative form, without giving the questions put to the 



164 145 FEDERAL KBPORTBR. 

witnesses. But, supposing there are such defects, and what is omît- 
ted is necessary to a proper understanding of the évidence, the remedy 
proposed is not appropriate. The third paragraph of rule 14 (90 
Fed. clvii, 31 C. C. A. clvii) of this court is that: 

"No case wlll be heard until a complète record, containing In itself, nnd not 
by référence, ail the papers, exhibits, dépositions, and otiier proceedings, 
which are necessary to tUe hearing in tlils court sliall be filed." 

The appellees should in sucli case hâve suggested to the court the 
defect complained of, and hâve applied for a certiorari to send up the 
missing matter. Hudgins v. Kemp, 18 Hovv. 350, 15 L. Ed. 511, 
514; United States y. Gomez, 1 Wall. 690, 17 L. Ed. 677; Missouri 
K. & T. R. R. Co. V. Dinsmore, 108 U. S. 30, 2 Sup. Ct. 9, 37 E. Ed. 
640. This motion is also denied. 

Upon the merits, the first question arises upon the contention that 
Flickinger was exempt from bankruptcy proceedings under section 4b 
of the act of July 1, 1898 (chapter 541, 30 Stat. 547 [U. S. Comp. St. 
1901, p. 3423]), because he was a person chiefly engaged in farming. 
The évidence shows that for some years prior to August, 1903, Flick- 
inger resided at Galion, Crawford Co., Ohio, and was actively en- 
gaged in the business of the Flickinger Wheel Company, a manufac- 
turing corporation employing a great number of men, and located at 
that place, of which he was a stockholder, director, the président, and 
gênerai manager. He had also owned and cultivated a farm in Logan 
county, which with the implements and stock upon it was sold by the 
assignée for $21,000, and which was managed by him, or under his 
direction, and on which he had a house, which was occupied by him 
and frequently by his family when he visited it for the purpose of 
giving direction to the cultivation and management of the farm. He 
went there once or twice a week, and telephoned his orders when he 
was otherwise engaged. He bought whatever was bought upon the 
farm, and sold ail its products. In August, 1903, the wheel company 
went into the "Wheel Trust," so called, after which he was not active- 
ly occupied in its affairs. In January, 1904, the wheel company went 
into the hands of a receiver appointed by the court of common pleas 
of Crawford county. On May 3, 1904, he made a gênerai assignment 
for the benefit of creditors. The pétition in bankruptcy was filed 
September 2, 1904. Down to the time when he made his assignment, 
he had made occasional visits to his farm in Logan county, and gave 
direction regarding its management, much as he had donc while man- 
aging the business of the Flickinger Wheel Company. He says that 
he had no other business than farming after his company went into 
the hands of the receiver, and that he had the sole and exclusive 
management of the farm thereafter. His statement is not contradicted 
and is confîrmed by other witnesses, and it does not appear that he 
intended to engage in any other business. It is difficult to see how, 
after he made a gênerai assignment on May 3, 1904, which, of course, 
conveyed his farm, he coukl properly be said to be chiefly engaged 
in farming. Four months passed before the pétition in bankruptcy 
was filed. We think it could not be held that he was engaged in 
farming when the pétition was filed. The farm was sold on July 17, 
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1904, by the assignée, who at that time was in control of it. We think 
the fair conclusion from the facts shown would be that prier to the 
time when the business of the wheel company went into the hands of 
the receiver (January, 1904), Fhckinger was engagée! in two kinds 
of business — manufacturing and farniing — of vvhicli the former was 
the chief ; that after that time he was not engaged in that business, 
and that farming became his chief, in fact his only, occupation, and 
continued such until liis assignmcnt in May, 1904. 

The décisive question would therefore seem to be whether section 
4b refers to the time when an act of bankruptcy is committed for the 
purpose of determining the occupation, as some of the courts in bank- 
ruptcy hâve held, or to the time of filing the creditors' pétition, which 
seems to be the natural meaning of the words employed. It was held 
In re Luckhardt (D. C.) 101 Fed. 80?, and In re^Mackey (D. C.) 
110 Fed. 355, that the time referred to by this exception in the act 
is the time when the act was donc which was the ground of the ad- 
judication. This construction was adopted, because it was thought 
necessary in order to defeat attempts which bankrupts might make 
to escape the conséquences of their acts by running under the shelter 
of an excepted occupation. If the language used is fairly susceptible 
of this interprétation, the argument from inconvenience would justify 
the proposed construction. This question was presented in the case 
of In re Pilger (D. C.) 118 Fed. 206, before Judge Seaman, who 
expressed doubt about it, but passed it by, holding that it was un- 
necessary to décide it in that case. In the case entitled In re Matson 
(D. C.) 123 Fed. 743, Judge Archbald, in deciding whether the 
respondent should be adjudged bankrupt, referred the question of 
occupation to the time when he was passing upon it; but we do not 
know whether the question was debated before him or not. Judge 
Brown, in construing the words in section 4b, which include certain 
corporations and exclude others from the opération of the law, said: 

"Thèse words niust be interprétée! in tbe sensé in wliieh tliey are common- 
ly Tised and roeeived, and not in any strained or lumatnral sensé, for the 
jiurpose of Includiug or of excluding particular corporations." 

In re N. Y. & W. Water Co. CD. C.) 98 Fed. 711, 713. 

A majority of the court is inclined to think that the statute should 
be regarded as having référence to the conditions existing at the time 
when the act of bankruptcy is committed. Upon this construction, the 
facts would require a finding that the respondent was within the ex- 
ception. 

There are no other questions which require considération. The 
order must be reversed, with costs to the appellant. 
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KAKRAN V. PEABODY et al. 
(Circuit Court of Appeals, Second Circuit. March 14, 1900.) 

No. 13T. 

1. Shipping — Charter Party — Option to Cancel. 

A gênerai provision in a cliarter iiarty, exeeptins "ail and every tlio 
dangers and accidents of the sens," lias no appiication to a prier spécifie 
provision giving tlie cliarterers tlie riglit to cancel sliould tlie vessel not 
arrive in good order at tlie port of loading on or bofore a specifled date, 
so as to extend such date in case arrivai is delayed by sea périls. 

[Ed. Note. — Cancellation, surrender, or rescission of charter of vessel, 
see note to McNear v. Leblond, 61 C. C. A. 509.] 

2. Same— TiMB roB ExERCisiNO— AVaiver. 

A eharterer, given tlie right by the charter party to cancel in case the 
vessel does not arrive at tUe loading port by a specified date, is not re- 
quired to exercise his option until her arrivai, and his right to cancel 
is not lost by his refusai to state his élection on request of the owners, 
after such date had passed, and when the vessel was in a distant port, 
and the time when slie would arrive vs-as unknowu. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

On appeal from a decree of the District Court for the Southern 
District, sustaining exceptions and dismissing the libel filed by the 
owner of the ship Macdiarmid, to recover damages for an allcged 
breach by the charterers, appellees herein, of a cliarter party of said 
ship, dated September 22, 1902. 

A. Hickox, for appellant. 

Charles C. Burlingham, for appellees. 

Before LACOMBE and COXE, Circuit Judges. 

COXE, Circuit Judge. The principal controversy arises over the 
following clause of the charter party : 

"Should the vessel not arrive at NevF York in good order on or before sun- 
set Febniary Ist, 1903, charterers havo the option of canceling the charter." 

The vessel did not arrive in New York until March 3d, a month 
later, when the charterers declined to load her. 

It is manifest that if nothing had occurred between the parties prior 
to the arrivai of the vessel in New York the charterers' right to cancel 
on March 3d would be unquestioned. But the libel allèges that 'Svliile 
on her way to the port of New York, the vessel was obliged by stress 
of weather and périls of the sea to put into the port of Barbadoes, 
where she arrived about February 12th, 1903." It is further alleged 
that on February 13th a cable was sent to appellees by the agents of 
the appellant asking, "Do you want to cancel?" and on the same day 
the following reply was received : "Charterers refuse to say at prés- 
ent if they cancel or not." On February 14th a second cable was sent 
insisting upon a definite answer to the appellant's question and the 
reply of the appellees was a duplicate of the cable sent the day pre- 
vious. So that on February loth the appellees, knowing that the 



KARRAN V. PEABODT. 167 

Macdiarmid was at the Barbadoes, declined to say whether, if she 
arrived at New York, they would take her or not. 

It is argued that the clause quoted, giving the charterers an option 
to cancel after February Ist, is qualified by a subséquent provision ex- 
cepting "ail and every the dangers and accidents of the seas." The 
appellant construes this language to mean that the charterers were 
to hâve the option of canceling the charter if the ship failed to arrive 
at the loading port by February Ist unless her arrivai were prevented 
by the périls of the sea. He insists further that the libel allèges and 
the exceptions admit that her arrivai vv'as prevented from this cause. 

We are unable to accède to either proposition. Although the provi- 
sion excepting the "dangers of the seas," etc., foUows the clause giv- 
ing the charterers the option of canceling, it has no relation whatever 
to that clause so far as extending the canceling date is concerned. 
It is no part of the printed charter blank but was stamped in subse- 
quently and follows the option clause for no other reason, apparently, 
than that this was the most convenient place to insert it. The date 
after which the option to cancel may be exercised is fixed and un- 
qualified. If the vessel fails to reach New York by February Ist the 
charterers need not take her unless they wish to do so. If the ap- 
pellant's construction be correct the Macdiarmid, after being ship- 
wrecked for a year in Arctic seas, might, in February, 1904, hâve 
sailed into the part of New York and compelled the appellees to load 
her. 

In Smith v. Dart & Son, L- R. U Q. B. Div. 105, Mr. Justice 
Mathew said: 

"It is clear tliat the clause giving the option woiild be practieftlly struck 
ont of the ciuirter if it were to be coiistrued 'tlie vessel must be ready to load 
by the lôth unle.ss prevented by dangers of the sea.' " 

Mr. Justice Smith, concurring, used the following language: 

"The ship owTier doea not contract to get there by a certain day but says 
'If I do not get there you may cancel,' it is an absolute agreement that if 
he does not get there the charterers may cancel." 

But were the law as contended for by appellant he could not suc- 
ceed for the reason that there is no allégation, and, therefore, no ad- 
mission, that the vessel was prevented by périls of the sea from ar- 
riving in New York on or before February Ist, 1903. The only aver- 
ment of the libel bearing on the subject, quoted supra, is very far 
from an assertion that she was prevented by a sea péril from arriving 
in New York. Hovi' a storm at the Barbadoes on February 13th 
prevented the vessel from arriving at New York on February Ist it 
is difficult for the court to understand. The only inference to be 
drawn from the libel is that on February Ist she was so far distant 
from New York that her arrivai there on that date was impossible 
and there is absolutely no averment from which it can be inferred 
that this condition was brought about by périls of the sea. 

The only question, therefore, is whether the refusai of the charter- 
ers to exercise their option of cancellation on February 14th was a 
waiver of their right to do so subsequently. 
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Were we in the forum of ethics miich might be said in criticism of 
the appellees' condnct ; nndoubtedly it was harsh, discourteous and in- 
considerate, but we are permitted to consider the situation only in its 
strict légal aspects ; the golden rule is net one of the rules in ad- 
miralty. That the charterers were justified in insisting upon the per- 
formance of the charter according to its strict letter cannot be suc- 
cessfully disputed. 

The libel demands damages "owing to the fall in charter rates of 
hire." Parties to thèse agreements nndoubtedly take into considéra- 
tion the fluctuation in océan freights and contract in référence therc- 
to. It is a risk which they assume. If, in the présent case, the cliar- 
ter rates had risen the cancellation of the charter would hâve becn 
advantageous to the appellant. 

When the charterers were asked to exercise their option the vessel 
was at the Barbadoes and they had no mcans of knowing when she 
would arrive in New York or v/hat would be the state of the markct 
when she did arrive. The charter might then be very valuable and it 
might not — they could net tell. Certainly they could not be compelled 
in advance to relinquish a right which might be of great value. 

Owners need not charter their vessels with the option clause in- 
serted unless they wish to do so. Having donc so, however, they 
should abide the conséquences. The law as understood throughout 
the commercial world should not be altered or relaxed because of 
the peculiar hardship of a particular case. 

We understand the law to be as contended for by the appellees and 
although the décisions may not be controUing upon us we regard them 
as based upon sound reasoning. The rule that the charterer cannot 
be required to exercise his option to cancel prior to the arrivai of the 
ship at the loading port is so clearly established and well understood, 
that an attempt at modification is, to say the least, inexpedient. 

The case of the Progresso (D. C.) 42 Fed. 229, affirmed 50 Fed. 
835, 2 C. C. A. 45, is, we think, directly in point. 

The Circuit Court of Appeals, speaking of a canceling option sim- 
ilar to the oiie at bar, say: 

"The obligation of that eoiitract was lnvio]al)le. It could neither be altererl 
nor amenaed save by nintual cousent of the iiarties interested. The demand 
made on behalf of the ship while she was lying in tlie port of Boston upon the 
charterers, to déclare, then and there, tlicii' option, was vvholly nnwarranted 
by the coiitract. To hâve yielded to sncli demand, and to hâve declared 
their option, would hâve been an assent by them to a matcrial and substan- 
tial altération of the contract in an important particular. They were cloarly 
.lustified in refusing such assent, and in standing by the terms of the charter 
party. That charter party was still in force, and the only legitimate act for 
the ship was to proceed uuder it to Charleston. .and teuder herself, on arrivai, 
i'eady to load. Kotliing short of tliat would excuse." 

The foregoing is, we think, a clear exposition of the law and fuUy 
coincides with our views. 

See, also, The Samuel W. Hall (D. C.) 49 Fed. 281; Carver ou 
Carriage by Sea, § 222. 

The decree is affirmed. 
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DANIELS V. TAYLOR. 
(Circ\iit Court of Appeals, Eiglith Circuit. April C, 1906.) 

No. 2,187. 

1. DowER— Adultkry of Wife— Statute of Westmintster TI in Force in the 

InDIAN TeRRITORY — COK.ST8UCTION. 

Tjiider tlie statute of Westminster II, 13 Edward I, c. .34, adopted in 
Arknusas as part of the common law, and extended over the Indian 
Territory by Con^'ress, a wife wlio wiliingly séparâtes from her husbaud 
and lives in adultery with anotlier, witiiont being thereafter reconciled 
with lier husband, forfeits her right of dower in his lauds, and also the 
interest in liis pers-onalty glven to ber iiv Mansf. Dig. § 2591 (Ind. ï. 
Anu. St. 1899, § 1879), "as part of her dower." 

[Ed. Note. — For cases in point, see vol. 17, Cent. Dig. 'Dower, § 100.] 

2. Execdtoes and Administrators — Spécial Allowances to Widow. 

Mansf. Dig. S§ 02, 03 (Ind. T. Ann. St. 1899, §§ 119, 120) riroviding 
spécial allowanees for the widow, conteuiplate the case of a widow who 
in the lifetime of her husband lived with hiin as a member of his family 
and perfornied the duties of that relation, and not one who wiliingly 
■separated from hiui, perfornied none of the duties of a wife, and by her 
gross niisconduct disquaUfled herself from succeeding him as the head 
of the family. 
(Syllabus by the Court) 

T.] Eîrror to the United States Court of .A.ppesls in tlie. TnHiqn T'er. 
ritory. 

For opinion below, see 82 S. W. 727. 

W. H. Kornegay, for plaintiff in error. 
John B. Turner, for défendant in error. 

Before VAN DEVANTER and HOOK, Circuit Judges, and 
LOCHREN, District Judge. 

VAN DEVANTER, Circuit Judge. The questions presented in 
this case arise under such of the statutes of x\rkansas, pubhshed in 
Mansf. Dig. of 1884, as hâve been extended over and put in force 
in the Indian Territory by Congress (Act May 2, 1890, 26 Stat. 94, c. 
182, § 31), and are: (1) Is Ellen Taylor entitled, under Mansf. Dig. 
§ 2591 (Ind. T. Ann. St. 1899, § 1879) to one-third of the personal es- 
tate of her deceased husband, George W. Taylor? (2) Is she entitled 
to receive out of said estate the allowanees named in Mansf. Dig. 
§§ 62, 63 (Ind. T. Ann. St. 1899, §§ 119, 120). The trial court an- 
swered the first question in the affirmative and the second in the nég- 
ative, and upon cross-appeals to the Court of Appeals that court an- 
swered both questions in the affirmative. 83 S. W. 727. 

The record discloses that Ellen Taylor and George W. Taylor were 
lawfully married in 1884 in the Cherokee Nation; that they lived to- 
gether as husband and wife for about three years when upon her par- 
ticular insistence they separated under written articles of séparation; 
that she did not thereafter live in his home or as a member of his 
family, but lived entirely separate and apart from him, and in con- 
fessed and open adultery with another by whom she bore children ; 
that this adultérons relation continued after the statutes of Arkansas 
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became applicable to the Cherokee people, and that subsequently 
George W. Taylor died intestate in the Cherokee Nation without be- 
ing reconciled to his wife or condoning her adultérons relation. 

The statutes of Arkansas extended over the Indian Territory, in 
addition to declaring that a widow shall be endowed of the third part 
of ail the lands whereof her husband was seized of an estate of in- 
heritance at any time during the marriage, and that she shall be 
entitled, "as part of her dower," to one-third part of the personal 
estate whereof he died seised or possessed, adopt in the usual form the 
common law of England, and ail statutes of the British Parliament 
in aid thereof or to supply defects therein made prior to the fourth 
year of James I. Mansf. Dig. §§ 2571, 2591, 566 (Ind. T. Ann. St. 
1899, §§ 1859, 1879, 465q). One of thèse British statutes is that of 
Westminster II, 13 Edward I, c. 34, by which it was enacted : 

"That if a wife willingly leave her husband, and go away and continue 
with her advoutrer, she shall be barred forever of an action to demand 
her dower that she ought to hâve had of her husband's lands, if she be con- 
victed thereupon ; except her husband willingly, and without coereion of the 
church, reeoncile her, and suffer her to dwell with him, in which case she 
shall be restored to her action." 2 Co. Inst. 435. 

This statute has been substantially re-enacted in several of the 
States, and in others, when net inconsistent with the législation of 
the state, is regarded as in force as part of the common law. 1 Wash- 
burn, Real Property, *196. The statute is sometimes spoken of as 
barring dower only where there is an elopement and adultery, but its 
true efïect in this respect is that there must be a concurrence of vol- 
tmtary séparation and adultery, that is, the adulterous relation must 
:exist while the wife is willingly living separate and apart from her 
husband, not in his home or as a member of his familv. Reynolds v. 
Reynolds, 24 Wend. (N. Y.) 193; Cogswell v. Tibbetts, 3 N. H. 41; 
1 Washburn, Real Property, *195; 1 Cruise, Digest. *174; Co. Litt. 
33a, 32b, note 195; 2 Bacon, Abr. "Dower," F; 3 Id. "Marriage & 
Divorce," E ; 3 Bl. Com. *130. Thus Lord Coke says of the statute, 
3 Inst. 435: 

"Albeit the words of this branch be in the conjunctive, yet If the woman 
be taken away, not sponte, but against her will, and after consent and re- 
niain with the adultérer without being reconciled, etc., she shall lose her 
dower ; for the cause of the bar of her dower is not the manner of the going 
away, but the remaining with the adultérer in avoutry without reconciliation, 
that is the bar of dower." 

And in Hethrington v. Graham, 6 Bing. 135, where the husband 
and wife separated by mutual consent and she thereafter lived in 
adultery with another, it was said by Tindal, C. J., in denying her 
right to dower: 

"We hold the proper construction of the statute to be what the words still 
will warrant, that if a woman leaves her husband with her own free will, and 
afterwards lives in adultery, the dower is torfeited." 

We think that the statute of Westminister II, adopted in Arkansas 
as part of the common law, and extended over the Indian Territory by 
Congress, covers the présent case, and bars the widow's right to dower. 
True, that statute in terms relates to the widow's dower "in her hus- 
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band's lands," but as the Arkansas statiite, in entitling her to one-third 
part of his personal estate, déclares it shall be "as part of her dower," 
we think it is reasonably plain that this right in the personalty 
is intended to stand or f'all with the right to dower in the realty. 

It is urged that the right is not barred in the présent case because 
no decree of divorce convicting the wife of adultery was obtained by 
the husband, and in support of the contention référence is made to 
the words of the statute of Westminster II, "if she be convicted there- 
upon," and to Mansf. Dig. § 2578 (Ind. T. Ann. St. 1899, § 1866) 
providing: "In case of divorce, dissolving the marriage contract for 
the misconduct of the wife, she shall not be endowed." Of the réf- 
érence to the British statute, it is sufficient to say that under it the 
adultery of the wife could be shown in the action for the recovery of 
dower and a divorce was not necessary to bar the right. 1 Washburn 
Real Property, *195 ; Hethrington v. Graham, 6 Bing. 135 ; Reynolds 
V. Reynolds, 24 Wend. (N. Y.) 193. And of section 2578, it is 
enough to observe that we see nothing in it inconsistent with the stat- 
ute of Westminster II, or which évinces a purpose to cover the entire 
subject of what will bar the right to dower. In Wood v. Wood, 59 
Ark. 441, 27 S. W. 641, 28 L,. R. A. 157, 43 Am. St. Rep. 42, relied 
upon by counsel, the Suprême Court of Arkansas speaks of the sec- 
tion as a peculiar one, describes it as borrowed from New York with- 
out the other New York statutes "which explained and gave it valid- 
ity and effect in that state," and holds that with it, as well as without 
it, a divorce a vinculo by the laws of Arkansas, as at common law, 
puts an end to the right to dower, whether the divorce be granted for 
the misconduct of the wife or that of the husband. The case does 
not indicate that the statute of Westminster II was not adopted in 
Arkansas as part of the common law, or that section 2578 makes di" 
vorce a prerequisite to the barring of dower in the instance of adultery 
committed by a wife when willingly living apart from her husband. 

Sections 63 and 63, under which allowances are claimed by the 
widow, are as follows: 

"62. In addition to dower, a widow shall be allowed to keep as her abso- 
lute property ail the wearing apparel of the family, her wheels, looms and 
other Implements of industry ; ail yarn, cloth and clothing made up in the 
family for their own use ; such grain, méat, vegetables, groceries and other 
provisions on hand as may be necessary for the subsistence of the widow and 
her family for twelve months, and as many beds, with bedding and such 
other household and kitchen furniture as shall be necessary for herself 
and the family of the deeeased residing with her and under her eontrol ; nor 
shall any property acquired by the widow be sold to pay any debts of her hus- 
band contracted Jsefore marriage, nor shall such property be embraced in the 
schedule of tîie effects of his estate, sbould the same be deemed insolvent. 

"63. In addition to the property specitied in the preceding section, the 
widow, when the estate is not insolvent, may talce such personal property as 
she may wish, not to exceed the appraised value of one huudred and fifty 
dollars, and the executor or administrator shall deliver to the widow such 
articles as she may sélect, not exeeeding the value aforesaid, and shall take 
her receipt therefor, wbich shall be a good voucher in the settlement of his 
aecounts." 

Thèse sections quite plainly contemplate the case of a widow who 
in the lifetime of her husband lived with him as a member of his 



172 145 FEDERAL EEPORTEU. 

family, and performed the duties of that relation, and not one who 
willingly separated from him, performed none of the duties of a wife, 
and by her gross misconduct disqualified herself from succecding him 
as the head of the family. Odiorne's Appeal, 55 Pa. 175, 93 Am. Dec. 
683; Speidel's Appeal 107 Pa. 18. 

It follows that the judgment of the Court of Appeals must be re- 
versed, that the judgment of the trial court must be reversed in so 
far as it sustained the widow's claini to dower in the personalty, and 
that the case must be remanded to the lattcr court fo- such further 
proceedings as may not be inconsistent with tliis opinion. 

It is so ordered. 



NEELY et al. v. BOYD et ni. 

BOYD et al. v. NEELY et al. 

(Circuit Court of Appeals, Eightli Circuit. April 10, 190G.) 

Nos. 2,104, 2,188. 

1. Trust — Evimence to Establish. 

Tlie évidence slioultl be very elear and satisfaetory to esta!)IisU tliat tiie 
title to real propevty purcliased by one witli liis owii luuds, in iiis own 
nauie, aud ostensibly t'or bis o\vn benolit, is lield in trust l'or tbe bonelit 
of anotiier to wbom the pureliaser in respect of the transaction sustains 
uo fidueiary relation. 

[Ed. Note. — For cases in point, see vol. 47, Cent. Dig. Trusts, §§ 0G-G8.] 

2. Same. 

Evidence eonsidered, and Jield insufficient to establisli a paroi agreement 
by a purcbasor of land at an exécution sale to liold tbe title for the beneflt 
of the judgment défendant and to permit tlie latter to redeem at any finie. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Arkansas. 

This was a suit by Lipscomb against Irby Boyd and Irby Boyd & Co., to 
set aside two decds to lauds in Critteuden coinity, Ai-k.. for au acconurin;; be- 
tweeu the parties and for a deeree pennitting rédemption from tbe lions of 
the défendants, If any balance was found to be due upon the accotiuting. 
During the pendency of tbe suit Lipscomb died, and it was rovived In tbe 
names of Neeiy. as administrator, and Mary L. Miller, as sole heir at law. 
Both deeds souglit to be set asiile ran to Irliy Ijoyd as t;rantee. One of tbeni 
was executed by the slierifC of Crittenden county pursuant to an exécution sale 
on a judgment against Lipscomb in favor of a tliird party, and the other was 
executed by the trustée in foreclosure of a deed of trust 1j.v way of mortgage 
given by Lipscomb to Boyd & Co. Both deeds were attaciced because of al- 
leged defects in the proceedings culinlnating in tlie sales. It was also claimed 
that by paroi agreement Boyd was to hold his title acquired by tbe sherilï's 
deed for the use, beneflt, and protection of Lipscomb suliject to the obligation 
of llie latter to reiiuburse Boyd for the amouut iiaid at the sale. Boyd repre- 
sented his flrni in the transactions. 

Tbe Circuit Court held that the purchase at the exécution sale under the 
judgnient was for the beneflt of Lipscomb ; tbat Boyd tberefore held title under 
tlie sheriff's deed as trustée ; tbat the subséquent sale under the deed of trust 
siiould be vacated because of irregularities in the proceedings ; and that coin- 
plainants, as the sueoessors of Lipscomb, were entitied to a transfer of the 
title upon payiuent of ail stims found due, ineluding the aiuount paid by Boyd 
at the sberiff's sale. An interlocutory docroo to tliis elïect was entered, and 
tlie cause was referred to a master for au accouuting. Upon the coming lu 
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of the master's report, a final deeree was passed adjudging that, ail thincis 
iconsidered, there Vi'as due to Boyd & Co. .f 21, 309.54 for which tliey had a lien 
upon the lands in controversy, and providing for the isaie thereof to satisfy the 
lien, if rédemption was not made withiu a time specifled. Both parties hâve 
appealed froni this decree. The défendants contend that errer was com- 
mitted in hoirjng Boyd as trustée under the sheriff's deed and in setting the 
othor deed aside, and Vioth parties contend that there is error in the amount 
l'ound due to Boyd & Co. ; the complainunts saying that it is too large, and the 
défendants that it is too small. 

F. G. Taylor, for Neely, administrator, et al. 

Charles T. Coleman (Â. B. Shafer and Percy Finlay, on the brief), 
for Boyd et al. 

Before VAN DEVANTER and HOOK, Circuit Judges, and POL- 
LOCK, District Judge. 

HOOK, Circuit Judge, after stating the case as above, delivered the 
opinion of the court. 

If the proceedings resulting in the sherifif's deed to Boyd were reg- 
ular, and the purchase at the exécution sale was made by Boyd for 
himself or for his firm, and not for the use and benefit of Lips- 
comb, complainants' bill should hâve been dismissed. In other words, 
if the sheriff's deed is valid, and the conveyance was not taken in trust 
for Lipscomb, it affords a sufficient independent source of title that 
makes imniaterial in this case ail questions as to the validity of the 
other deed held by Boyd and the accounting. 

Two objections are urged to the validity of the sheriff's deed: 
(1) That the levy of the exécution and the sale were not in the manner 
required by law ; and (2) that the sale was not properly advertised. 
It is said that the entire body of land was levied on and sold as one 
tract, and not in separate tracts of 40 acres or less, as prescribed by 
the Arkansas statute. But it is held that this statute is directory, 
and, when the owner of the lands is présent and fails to demand com- 
pliance with its requirements, he waives it. Reynolds v. Tenant, 51 
Ark. 84, 9 S. W. 857. Lipscomb was not only présent at the sale, 
but he affirmatively assented to the way it was made. It is also said 
that there was no such advertisement of the sale as is required by 
section 3274 of Kirby's Digest. But the évidence does not sustain the 
contention. In Arkansas sheriff's deeds of real estate sold under ex- 
écution, regular in form, are évidence of the legality and regularity 
of the sales until the contrary is macle to ap]icar. Kirby's Dig. § 7G0. 
The sheriff's deed in this case is regular in form and it recites that 
the time, place, and terms of sale were advertised in the manner re- 
quired by law. The only évidence offered to dispute the regularity of 
the proceedings was the return on the exécution, and, tlioujvh it is in 
very gênerai terms, it supiiorts the récitals of the deed and the evi- 
dential presumption created by the statute. There was no other évi- 
dence upon the subject. In the case of Russell v. Williamson, 67 
Ark. 80, 53 S. W. 561, cited b}- counsel, the récitals of the sheriff's 
deed excluded one of the two methods of advertisement prescribed b)- 
the law as essential, and therefore the case is not in point. As already 
observed, the return upon the exécution involved in this case is quite 
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gênerai, but in substance and effect it recites full compliance with the 
law. The decree of the Circuit Court was not predicated upon defects 
in the sheriff's proceedings. The court concUided from the évidence 
that Boyd, the grantee in tlie slieriff's deed, purchased and held his 
title as trustée for Lipscomb, the judgment debtor; and tliis must liave 
been upon the theory, as there could be no other, that there was an 
agreement between Boyd and Lipscomb tliat the former should pur- 
chase at the sale, should hold title for the benefit of Lipscomb, and 
allovv him ultimately to redeem. We therefore proceed to the consid- 
ération of this feature of the case. 

It is a salutary rule that évidence should be very clear and satis- 
factory to establish that the title to real property purchased by one with 
his own funds, in his own name, and ostensibly for his own benefit, 
is held in trust for the benefit of another to whom the purchaser, in 
respect of the ti^ansaction, sustains no fiduciary relation. Muniments 
of title should not be lightly destroyed or brushed away by loose and 
inconclusive évidence. Moore v. Crawford, 130 U. S. 122, 134, 9 
Sup. Ct. 447, 32 h. Ed. 878; Covle v. Davis, 116 U. S. 108, 6 Sup. 
Ct. 314, 29 L. Ed. 583 ; Howland v. Blake, 97 U. S. 624, 24 L. Ed. 
1027; Norman v. Gunton (C. C.) 127 Fed. 871. 

Lipscomb testified that Boyd agreed to buy at the sheriff's sale for 
him, but no time was fixed for reimbursement ; that he was simply 
to work the place and pay Boyd out as fast as he could; that he did 
not hâve much conversation with him and did not know whether any 
one heard the agreement or not. Boyd testified that there was no 
such agreement or understanding, and that he never had any con- 
versation with Lipscomb about the matter. This was the direct testi- 
mony upon the subject. There was also some testimony as to whether 
Lipscomb and Boyd had any conversation on the day of the sale, and 
some to the effect that in conversations which were heard by the wit- 
nesses nothing was said by Boyd about buying for Lipscomb. There 
was also some hearsay testimony including some déclarations of Lips- 
comb made to other parties which should not be regarded. The tes- 
timony of Bo3'd was taken before Lipscomb's death. 

In our opinion this testimony is insufficient to establish complainant's 
case, and the reasonable inferences from the established facts and the 
relations of the parties tend to the same conclusion. While the trust 
deed held by Boyd & Co. was given to secure an existing indebtedness 
as well as future advances, there was no obligation upon their part to 
make such advances. The judgment upon which the sheriff's sale was 
had was not even known to Boyd & Co. when the trust deed was 
taken, and therefore could not bave been in contemplation. The 
judgment was in favor of a third party, and Boyd & Co. 
were misled by Lipscomb as to the existence of the claim 
upon which it vi^as rendered. Lipscomb informed them, in sub- 
stance, that he was not indebted, or, if he was, the amount was 
very small, and yet the creditor obtained judgment against Lipscomb 
for nearly $8,000; and, in ignorance of the existence of this judgment 
and the lien thereof upon the land, Boyd & Co. advanced to Lipscomb 
several thousand dollars and took what proved to be a subordinate 
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trust deed. Moreover, after exécution was issued on the judgment 
and levied on the land, Boyd & Co. were ignorant thereof and did 
not ascertain that the land, which constituted their chief security, was 
about to be sold, until within a few days before the sale. Lipscomb 
did not inform them of it. Again, most if not ail of the money paid 
by Lipscomb when he originally purchased the land was advanced by 
Boyd & Co., and about two thirds of the purchase price yet remained 
unpaid and was secured by a vendor's lien upon the property which 
was also superior to their trust deed. In the various dealings between 
Lipscomb and Boyd & Co. the former seemed to be getting deeper 
into debt, and nothing whatever appears tending to show any reason- 
able inducement for a vohmtary increase by Boyd & Co. of the amount 
of their loans. Again, while we need not recite the évidence showing 
the conduct of the parties after the sherifï's sale, it is sufficient to say 
that it is quite inconsistent with the contention that Boyd bought as 
trustée or otherwise than for the sole and exclusive benefit of his 
firm. This he had a right to do. He was under no obligation to 
Lipscomb and owed him no duty in that particular. Therefore no 
trust arose out of the relations of the parties, and there is not suf- 
ficient évidence to establish one by an affirmative agreement. 

The decree of the Circuit Court is reversed, and the cause is re- 
manded, with direction to dismiss the complainants' bill. 



THE FAIR V. MANNY LEMON JUfCE EXTRACïOR CO. 

(Circuit Court of ApiJoals, Seventli Circuit. April 10, 190C.) 

No. 1,134. 

Patents— A''ALiDiTY and iKFRiNGKirENT— Lemo.\ Juice Extractob. 

TliG Mamiy patent, No. 415,048, for a lenion juice extractor (Clnim 3), 
whicli elaims broadly tlie combination of a base of dislî form, a coue ex- 
tractor baving juice-releasiug projections on its surface, and a strainer 
located above tlie bottom of tbe disb-fornied portion of the bas^e, is void 
for anticipation by t!je Mitehell Britisb i)atent. No. 10,910, of 1SS9. Claim 
4, wliich covers a S])ec!lic modification of the Mitehell strnctnre as limited 
tbereby, Jield not inhinged by tbe device of the Easley patent, No. 044,730, 
whicdi embodies a différent modification of the same combination. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

Robt. B. Killgore, for appellant. 
L. L. Morrison, for appellee. 

Before GROSSCUP and BAKER, Circuit Judges, and WRIGHT, 
District Judge. 

BAKER, Circuit Judge, delivered the opinion of the court. 

From a decree enjoining appellant from infringing patent No. 
415,048, November 12, 1889, to Manny, for a lemon juice extractor, 
this appeal is prosecuted. 

The elaims are of the combination order; and, as the controversy 
concerns the validity of the broader elaims and the infringcment of the 
narrower, one of each is given. 
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"(3) A lemon juico extr.'ictor, coiislsting of a base of disli forin, a cône ex- 
traetor having juioe-relcasing projections on ils surface, and a strniner located 
above the bottom of tlie disli-fornied portion of tbe base, wbereby tlie juice is 
separuted from the seeds and puip as it is extrai'ted, substantially as sot fortb. 

'•'(4) A lemon jiiice extractor, consistin.ç of a resorvoir-l)ase, a cône extraetor, 
and a stralner coni]iosed of uprishig Angers between tlie cône and outer wall 
of tbe base, substantially as set fortb." 

Mitchell's Eritish patent, No. 16,910, May 18, 1889, shows a cône 
extractor having juice-releasing projections on its surface. For re- 
ceiving- the juice, a separate réceptacle, such as a tumbler, is one method 
provided. If a separate réceptacle is used, the cône may be either of 
two kinds — one with holes in the cône itself, the other with holes in the 
bottom of a rimmed flange about the base of the cône. If of the first 
type, the cône is necessarily hollow ; if of the second, " it may be solid." 
As the second is the only type that can be used in a lemon juice extract- 
or of the kind in suit, which has as an intégral part thereof a reservoir- 
base, it is only necessary to examine particularly Mitchell's construc- 
tion in that regard. "The cône may be made with vertical ribs (Fig. 
1), or may hâve rounded projections (Fig. 3), or be serrated or jagged 
(Fig. 4)." "The cône is by préférence made with a rim or flange, 
with a number of slots, holes, or openings, to allow the juice to pass 
through to the coUecting réceptacle." Fig. 6 of the drawings discloses 
radial slots in the horizontal portion of the flange, and Fig. 7 shows 
that the outer edge of the flange is upraised, forming an annular dam, 
in which the pulp and seeds may be held while the juice passes through 
the slots. "The extractor, as shown at Figs. 8 and 9, is made in one 
pièce, with a saucer or dish, which receives the juice from the lemon, 
and from which the juice can be easily emptied." Figs. 8 and 9 alone 
do not show any means of separating the juice from the pulp and 
seeds ; but, as that had already been described and illustrated, thèse 
figures evidently were intended only to picture the location of the strain- 
er "above the bottom of the dish-formed portion of the base." So that, 
when the description and drawings are ail read together, it becomes 
manifest that the éléments and the combination of claim 3 in suit were 
fully anticipated by Mitchell. 

Claim 4 is distinguished from claim 3 by the limitation that the 
strainer shall be "composed of uprising fingers between the cône and 
outer wall of the base." That is, the invention involved in claim 4 con- 
sists merely in the spécifie modification of the Mitchell device. Appel- 
lant's device, made under Easiey's patent. No. (544,736, March 6, 1900, 
differs from Mitchell's in this — that the slots are in the rim of the an- 
nular dam, instead of in the bottom. The slots in the rim and appel- 
lee's "uprising fingers" perform the same office in the same combina- 
tion, and infringement would be undoubted if appellce were enlitîed 
to the range of equivalency that belongs to the generic inventor. lint 
both parties being mère improvers in an open field, the grant of the 
Easlcy patent for a spécifie form of adaptation of the prior art raises 
the presumption that the dififerences in the devices before us are sub- 
stantial, not colorable, and the heavy restrictions put upon claim 4 by 
the Mitchell patent sustain the presumption. 

The decree is reversed, with the direction to dismiss the bill for wantî 
of ec|uity. 
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THE TITREE BROTTIERS. 

(Circuit Court of Appeals, Second Circuit. April 2, 1906.) 

Xo. ]24. 

SHIPPING— INJURY TO SfOW EE[NO TOWED I?; ICE— XeCLICEXCE AS P.ATT.EE. 

Tlie city of New Yorli liehl liablo for injury to a liire.d scow froiii float- 
ing ice -while liciiig uioved l)y its direction to a safer piace in Xortli river 
by a lug :ilso in its eniiiloy. wliich pcrfornied its work in a pro])er nianner, 
on tlie ground tliat tbe city failed to exercise ordinary care us bailee in 
perniittiiig tlie scow to reniain until sucli time in a piace wbicli was 
dangerous in winter time wlien ice was runniug. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

For opinion below, see 134 Fed. 1001. 

Tliis cause cornes hère on appeal from a decree of ttie United States District 
Court for the Southern District of New Yorii, holding the city of New York 
solely responsible for damages resulting from injury to libelaiits' scow Walter 
J. by reason of floating ice .striking her and cutting into her side while she 
was in tow of cJaimant's tug Three Brothers. The opinion of the court below 
(reported in 134 Fed. 1001) accurately states the facts showing the relations 
of the parties iu interest and the circumstances connected with the injuries 
received as follows : "The scow was in the employ of the city, and lying, 
with three others, in an exposed position at the foot of 134th street, Nortli 
river. The Three Brothers was also in the employ of the city, and was paid 
by the hour for what she did, and at an increased rate of compensation on ac- 
count of work in ice. * * * On the day in question considérable ice was 
running in the river, causing appréhension of danger to the scovvs on the 
part of the city officiais in charge of them, and they reqiiested the tug to re- 
move the scows to 50th street, North river. * • * The tug « » ♦ 
made fast to the scows with two hawsers, of about 100 feet in lengtli. The 
tow was made up tandem, the scows being fastened within a few feet of 
each other. The Walter J. was next to the last In the tow. The tide at the 
time was ebb, and large quantifies of heavy ice were brought down the river, 
lue destination was down the river, but on account of tbe tide and ice the 
tug took a course across but headed souiewhat up the river. When the tail 
of the tow was about 200 feet out from tlie pier at 134th street, and a little 
below, the tow was caught in some heavy ice, and carried by the tide, which 
at that place set on the eastern shore of the river, to ]32d street, where the 
Walter J. was injured, and, with another scow, was left while the tug took 
the others to their destination." The tug tlien returned to the Walter J. and 
tlie other scow, and hauied tiieni out into the river, when the captain of the 
Walter J. informed the master of the tug that she was leaking, and before 
he could reach her and pump her out slie capsized. The court below held the 
city liable, u])on the ground that it had failed to use the ordinary care of the 
proiierty in Its custody which was retiuired of It upon its undertaking as 
bailee. 

E. C. Kindleberger, for appellants. 
Peter Alexander, for claimant. 
La Roy S. Gove, for libelants. 

Before LACOMBE, TOWNSEND and COXE, Circuit Judges. 

TOWNSEND, Circuit Judge. The assignments of error chal- 
lenge the correctness of this décision, on the ground that the damage 
did not occur through any négligence on the part of the city, but 
145 F.— 12 
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thi'ough the négligence of the tug, in the performance of its towage 
service under conditions known to be dangerous, in attempting to tow 
the four scows at once when lier power was insufficient, in net keep- 
ing a proper lookout, and in not taking proper care of the scow after 
it had been injured. Inasmuch as the removal was at the request of 
the city officiais, no blâme could be imputed to the tug for coniplying 
with said request in a proper manner. The uncontradicted évidence 
of the ofïicers of the tug that she was abundantly able to perform the 
towage service upon which she was engaged, the indications, in view 
of the évidence, that under the conditions encountered it would hâve 
made no différence whether there had been four boats or only one in 
tow, and the fact that the absence of a lookout was not charged as a 
fault, and was immaterial under the circumstances, amply support 
the conclusion of the court below that the tug was not négligent in 
thèse particulars. Furthermore, if, as contended, the city negli- 
gently caused the scows to be left in a dangerous position — a question 
to be discussed later — the master of the tug was amply justified, 
under the directions given, in endeavoring to remove ail of them at 
once, as he did. 

The question as to the négligence of the tug in not taking proper 
care of the scow after she had been injured was not discussed by the 
court below. But, in any event, we think the évidence fails to show 
négligence on the part of the master of the tug in this regard. Dur^ 
ing ail the time that the Walter J. was lying against the upper end of 
the 132d Street Pier, lier captain had an opportunity to examine her 
condition and the extent of lier injuries, and to détermine whether 
ît would be dangerous to move her; and, inasmuch as he failed to 
notify the master of any objection to her removal, the tug cannot 
be held liable for the resuit of such f allure. We concur, there fore, 
in the conclusion of the court below that the tug was free from fault. 

The serious question in the case is as to the négligence cf the city 
in leaving the scows in an exposed position at the 134th Street Pier. 
It appears that this pier bas been used as a dump for the department 
of Street cleaning for six years, that the scows had remained there in 
safety during the first half of the ebb tide, and that the captain of 
the Walter J. thought the scow was safe there, and told the master 
of the tug to leave him there; urging that there was too mucli ice to 
take the scow away. But, on the other hand, it appears that there is 
no pier above this one at 134th street to protect it; that the ebb tide 
sets directly in on this pier; that the scows were made fast on its 
upper side; that several scovi^s hâve been hurt there and overturned 
by the ice ; and that spiles under the dock bave been carried away by 
the ice. No witness on the part of the city has testified that the 
berth was a safe and proper one at the time in question. On the con- 
trary, it appears from the testimony of the witnesses for the libel- 
ants, confirmed, in large measure, by that of the witnesses for the re- 
spondent, that the dump at this pier has been closed on account of ice, 
and that the berth is a dangerous place in the winter time when 
ice is running. The District Court, in Bleakley v. City of New York, 
139 Fed. 807, has found that this is so, and that accidents hâve oc- 
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curred there, causing injury to boats, "because the place having no 
protection from the north, and the ebb tide setting the ice on the 
pier, it is obviously net a place where boats can be left with any reas- 
onable assurance that they will not be injured." 

Under the well-settled law as laid down in the cases cited by the 
court below in its opinion, we think the city was Hable as bailee for 
négligence. 

The decree is affirmed, with interest and costs. 



MAYR et al. v IIOLMQUfST et al. 

(Circuit Court of Appe.ils, Seveutli Circuit. January 2, 190G.) 

Ko. 1,190. 

Patents — Infringement — CuRTAix-STKETcniNa Frame. 

The Mayr pateut. No. 617,8i:5, for a curtain-stretcliing frame, is for 
a combination of old eleuieuts, and, in view of the prior art and of the 
rejection of clainis by the patent office, contains but a single novel 
feature, which consists of so proportioning the métal base of the 
movable pins and the siot in which they move that when a curtain 
engages the projecting point the base will tilt, and its respective edges 
will bear against the opposite sides of the slot, thereby preventing the 
sliding of the pin. As so construed, it is not infringed by the device of 
the Hoft'heins patents, Nos. 003,()90 and 67(3,895, which accomplishes 
the same resuit by différent means. 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of IlHnois. 

The bill of appellants, Mayr as owner and tho stretcher conipany as hls 
licensee, against appel lees for Infringement of letters patent No. 017,813, 
issued January 17, 1899, to Mayr for improvements in curtain-stretchers, was 
dismissed on the ground of noninfringement. 

ïhe description and claims are as follows: "My invention relates partic- 
ularly to that class of bars used in frames for stretching lace curtains while 
drying in which the pins are made mo-vable, so as to engage the mesbes of 
the lace curtain at such a point that it will exert constraining force upon the 
curtain in but one direction, and thereby prevent a latéral force often found 
in frames where the bar-pins are made stationary ; and the object of ray in- 
vention is, first, to make a pin that shall be simpler of construction than the 
pins now in use, and, secondl.v, to prevent the pin sliding wheu in use. 1 
attain thèse objects by means of the meelianism illustrateU in the accompany- 
ing drawings, in which — 

"Figure 1 Is a plan view of a section of the bar, showing pins in position 
for use. Fig. 2 is an end view of the bar. Fig. 3 shows views of the pin with 
base of same pièce of wire, and illustrâtes it with a round and square base. 
Fig. 4 shows a pin with a base consisting of a pièce of métal, with a pin 
soldered or riveted thereto. 

"Similar letters refer to similar parts throughout the several views. 

"a represents a section of the bar, having a rabbeted edge on its upper surface. 
Opening on thls rabbeted edge is the T-sIot c, iu which slide the pins d d. In 
Fig. 3 I hâve shown the base of the pins d in two shapes, round and square : 
but it is évident that they might hâve any one of an indefinite number of shapes 
if made to fit in the base of the T-slot. It is also évident that the base might 
bave a difCerent shape, making an L-slot or any similar shaije. 

"The pins are made to move freely in the slot ; but when the curtain i.s 
stretched upon the frame the pins will be drawu over to the position indicated 
by the dotted line e in Fig. 2, and the base of the pin will be held rigidly 
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against the sides of tlie slot, so as to prevent sliding, thereby givliig ail the 
advantase of a stationary pin while in use and oi: a sliding pin when adjust- 
iiig the eurtain. 

"A pin witli a métal base liaving the upright pièce soldered or rivetcd there- 
to, as shown in Fig. 4, I hâve found quite satisfactoi-y, but prefer the pin 
shown iu Fig. 3, as it eau be stamped eut of a single ]]ieoe of v.ire, thereby 
lessf'Uing the cost to manufacture, and the pin formed in this way is very 
durable. 

"ilaving thus described niy invention, what I désire to secure by letters 
patent is — • 

"(f) A curtalu-stretchcr bar, having a rabbetert upper edge, a ï or siniilarly 
shaped slot, opening upo]i tlie rai)beted upper edge, a pin with a niotal base 
and so constructed that tho said pin sball extend ujnvardly froui said base, 
made movablo in said slot, the métal base of said pin and the slot being so 
proportiouod that when tilted such base will bear against both sides of tho 
slot, thereby preveuting the sliding of the pin, substantially as and for the 
purnose set fortii. 

"(2) A eurtain-stretcher bar, having n rnbbeted upiier edge. a T or siniilarly 
shaped slot, opening u|)on the rabbeted uiiper edge, a fiin having a base foriiicd 
ont of a single pièce of wire, and so constructeil tliat the said plu shall extend 
upvv'ardly froni said base, made movable in said slot. the base of said pin 
and the slot being so proportioned tnat when tiltod such base will bear against 
both sides of tho slot, thereby preventing the sliding of the pin, substantially 
as and for the purpose set forth." 

"The dotted Une e in Fig. 2" Indicates a tilting of the pin's base wlthiu tho 
slot of 10 degrees or more. 

Appellees claim to make their curtain-stretclier in accordance with two 
patents granted to Iloffheins, No. 003,690, May 10, 1898, and No. 076.805, June 
2.5, 1901, both having been applied for snbsequeutly to Mayr's application. 
The three applications were ])ending in tlie patent ollice concurrently for somo 
finie before the issuance of a patent upon aiiy of tliem. 

From the descriiition In appellees' second patent, wliieh was for improve- 
menta upon the first, the following quotation will show the character of the 
pin and its relations to the slot In the rabbeted edge of the bar : 

"F is the support or base for tlie inoval)le or adjustable pins, each base 
formed intégral with its pins f by bending a pièce of wire on itself to hâve two 
side arms or pièces f" and f*, conneeted at one end by a cross-bar f'^, as shown 
in Fig. 9, and hai'ing the pin / at the froe end of the arm or side pièce f" with 
a bend or curve f at or near the point of .iuneture, by whleh the pin is 
given a bearing or support at tho edge of the mouth e on the face of the rail, 
as shown in Figs. 8 and 10. The arm or side pièce f" lies within the slot or 
eut e', and the arm or side pièce f* also lies in this slot or eut e on the oppo- 
site side, as shown in Figs. 8 and 10, and thèse arms or side pièces f" and f* 
at their free ends throw outward, and, as shown, the free end of f* is turned 
inwardly, to permit the ready entranco of the support F Into the slot or 
groove E'. The side pièces or arms f" and f* bave a spring action by which 
the support is self-held in position by the bearing of the arms against the 
walls of the slot or eut e', which spring action does not interfère with the 
ready and easy changing or moving of the pins in use. Thèse movable or 
adjustable pins in the end rails or pièces permit their being brought together 
or spread apart at any desired point for setting the side rails or pièces at 
the required distance apart for the width of eurtain or fabrie, and by provid- 
ing the bend or curve /' the pin is brought over the edge of the mouth or 
opening e, and away from the iuner edge of the rail, which with an inclined 
slot, as in Fig. 10, not only gives a flrm bearing and support on the rail or pièce 
for the pin, but also carries it farther away from the edge of the mouth or 
opening e, so that there will be less danger of breaking ont or splitting the 
edge from strain in use." 

In the flrst Iloffheins patent the following claims were allowed: 

"(6) The conibination of a frame-pieeo having at the inner edge a supporting- 
face terminating in a slot or groove on each side, and an attachlng or retain- 
ing pin formed intégral with its support or base from a single pièce of wire 
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lient to produce a support or bnse liavin? iiMlciieiident side arms or pieees free 
at one end, and liavins an outwnrd s])i-ing for tlie side arnis or pièces to enter 
the slots or .«roores of tlie sti]i])ortin^'-t'ace, and loclv :iiid retain tlie pin in an 
adjnsted position by the sprlnir action, forcini; the sidi' arms or pièces in cou- 
tact with the walI of the slot or grooNX', sul)stantially as and for the puri)oses 
specified. 

"(T) Ail attnching or retainin^ pin for n strctclier, consistins of a single 
pièce of wire lient to forni the pin and .-! snjiport or hase tlierefor having free 
arms or side iiieces. wider at the oiien tlain at llie closed end. to give a spriug 
action for holding the iiiii in au ;idjnsted position, substantially as and for 
the purposes speciticd." 

And iii the second, thèse : 

"(!)) A sliding adjnstalile pin for a cnrtain-stretcher frame, liaving a base to 
enter a longitudinal slot or groove in tlie frauie-rail, aud having above the 
base an oiitward oend or ctirve lieyoud the base of the pin to overlie the l)ody 
of the rail, with an upwardly aud iiiwardly inclined pin end, substantially as 
deseribed. 

"(10) A eurtain-stretcher bar, having a rabheted npi>er edge. an open longi- 
tudinal slot in the rabheted npper edge. wider at its base tliiiu on the face of 
the rail, in combination with an adjustnble pin movable in said lot, and having 
an ontward curve abo^-e tlie hase extendiug over tbe l)ody of the rail, thereby 
supporting the pin agaiust outward strain, and having above the curve an 
upwardly-projected piu-iioint, snlistantially as de.scfibed." 

The record exhibits the followiug prier patents : 

No. 42,077, March 20, ]8{i4, to Chess : No. 02,422. Fehruarv 20. 1S07. to Idle : 
No. 28.5,886, October 2, 1883, to Flickinger ; No. 410,700, s'ei)ten!l)er 10. laSO, 
to Kastman; No. 487.240, Deceinber 0. 1802, to Backof ; No. 490.2:^.0. .Tanuary 17, 
1803. to Osgood; No. ."«1.^.701. Fehruarv 27, 1894. to Wisner: No. ."i21,200, .Tune 
12, 1804, to Bartley; No. .■),32,4in, .Tannarv 8, 189"). to Pochran ; No. 535,154, 
March 5, 180Ô, to Anstin : No. 540,783,, .fune 11, 1895, to Euo ; No. 543,644, 
July 30, 1895, to Cheuoweth. 

E'urther faets are stated in the opinion. 

Garry P. Van Wye, for appellants. 
Wm. O. Belt, for appellees. 

Before BAKER and SEAIMAN, Circuît Judges, and BETHEA, 
District Judge. 

BAKER, Circuit Judge (after stating the facts). Tlie prior art, as 
disclosed in this case, taught Mayr how to construct a eurtain-stretcher 
with bars that formed an adjustalile frame; how to rabbet the bars and 
eut the T-shaped slots ; how to fashion a pin-base that was held by the 
slot, was movable along the slot, and carried the pin-point outside of 
the slot ; and how to bend a single pièce of wire into a pin, including 
both the shaft and the base. 

This wire pin, as a pin, vi'as covcred by the patent to Chess; but none 
of tlie prior patentées (Backof, Osgood, Wisner) who used pins held 
by and movable in the slots had tried the Chess pin in the rabheted and 
slotted stretcher box. So Mayr made this claim: 

"A eurtain-stretcher har, having a rabheted upper edge ; a T or similarly 
shaped slot, ojjeuing on the said npper edge; a pin having a hase stamped eut 
of the saine pi(K-e of wire, made movable therein, substantially as shown aud 
for the purpose set forth." 

But ail of thèse éléments were old, and old, too, was the combination 
of the rabheted and slotted bar with certain movable pins. Conse- 
quently, the examiner took the view that no invention was required to 
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substitute the Chess pin for one of the others in the slotted bar. Mayr 
then amended the claim to read: 

"In comblnation witli a curtain-stretclier bar, a movable pin witli a base 
stamped or foriiied ont of a Kiajïlo pieoe of wire, nnd so construeted that tho 
said pin will stand i)orpendi(:ubir to said base, snbstantially as sliown and for 
tbe purpose set foitb." 

But this daim as amended vvas just as plainly for tlie Chess pin in the 
Backof bar. So it vvas rejected, and that décision vvas affirmed on ap- 
peal to the examiners in chief. 

The other two claims in Mayr's original application vvere also re- 
jected by the examiner. They came before the examiners in chief in 
substantially the form in vvhich they appear in the patent, except this, 
that the wording of the claims in the patent, "the base of said pin and 
the slot being so proportioned that when tilted such base will bear 
against both sides of the slot, thereby preventing the sliding of the pin," 
lias been substituted for, "the pin made movable in said T-slot in such 
a way that the pin will be drawn against the side of the T-slot when the 
curtain is stretched upon it, thereby preventing the sliding of the pin 
when in use." The rejection of thèse claims was also affirmed by the 
examiners in chief, but they suggested that they would recommend an 
allowance of the claims if amended so as to specify distinctly that "the 
base of the pin and the slot are so proportioned that when tilted such 
base will bear against both sides of the slot, thereby preventing the slid- 
ing of the pin." Mayr thereupon made the suggested amendments and 
took out the patent. 

The fîle-wrapper and contents, together vvith the référence patents, 
thus make clear exactly what Mayr did. He took the combination of a 
stretcher bar, a rabbeted edge, a T-shaped slot, a wire pin with its base 
within the slot and its point projecting out through the lips of the slot 
(a combination which he agreed, by acquiescing in the rejections, was 
open for any one to use), and improved upon it by so proportioning the 
base of the pin and the slot that when a curtain should engage the pro- 
jecting point the base would tilt, and its respective edges would bear 
against the opposite sides of the slot, "thereby preventing the sliding 
of the pin." The proportioning of the slot and base to obtain the slide- 
preventing tilt is the only feature that can give vitality to the patent, 
and in order to appreciate the force and bearing of the proceedings in 
the patent office, that feature of the claims must be read in connection 
vvith the description and drawings. The description says that "the pins 
are made to move freely in the slot." The drawings show a very dis- 
tinct tilting— as much as 10 degrees — and while they are, of course, 
not to be taken as working plans, nevertheless the description and 
drawings, together with the history of the claims, require such a loose- 
ness in the slot that there shall be a distinct and intended tilting of the 
base to secure the specified resuit. 

Appellees insist that the proportioning of the base and slot to obtain 
the slide-preventing tilt cannot sustain the patent, because it was prés- 
ent in the earlier devices. The Backof patent is probably the strongest 
référence, outside of Mayr's disallowed claims. Backof s pin points 
project from wooden blocks, which are held by and are movable along 
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the slot or groove. The spécification requires the blocks to "work free- 
ly in the groove," but apparently only to the extent necessary to enable 
the blocks to be slidden into place readily. There is no hint in the 
description or drawings or claims that there shall be a distinct and in- 
tended play between the base and the slot in order to obtain thereby a fur- 
ther or new resuit. On the contrary, the patent indicates that such a 
thought was entirely absent from Backof's mind. The wooden block 
was to be fitted as snugly into the slot as possible, without preventing 
the user from moving it readily; and so with the device of Mayr's claim, 
whicli was totally rejected. It was offered as an improvement tipon 
Backof's bar. But because the known wire base was to be substituted 
for the known wooden base, and be fitted into the slot in the known 
way, the claim was rejected. 

We cannot give to the Backof patent and to Mayr's rejected claim a 
construction to sustain infringement différent from that put upon them 
to avoid anticipation. Now, if upon Backof's snugly fitting block a 
prying strain be put by means of the projecting pin shaft as a lever, 
there will necessarily be a binding efïect, in the nature of a tilting of the 
base within the slot, and as Backof required the blocks to "work freely 
in the groove," there might be a barely perceptible tilting; and this is 
found in the Backof exhibit. But the binding was rather to be avoided 
than sought, like the binding of rings upon a curtain pôle, where îv^e- 
dom of moveraent is the object; and the record satisfies us that not only 
was there no distinct and intended tilting, but also that the binding caus- 
ed by the strain of the curtain was not sufficient to lock the pins in place. 

Mayr improved upon Backof by substituting a wire base for the 
wooden block; but this improvement was open to every one's use, as 
Mayr confessed in the patent office. There is no exhibit of Mayr's 
rejected claim, but it is quite évident that if upon the snugly fitting wire 
base a prying strain be put by means of the projecting pin shaft as a 
lever, there will necessarily be a binding eflrect, in the nature of a tilting 
of the base within the slot. And as it is a requirement of every 
stretcher bar with movable pins that the pins be free for adjustment 
by the user, there might be a barely perceptible tilting. Nothing lias 
been shown in évidence to prove whether the bite of the wire base of 
Mayr's rejected claim on the wooden bar^ caused by the strain of the 
curtain, would or would not be sufficient to lock the pins in place. 

To sustain the validity of the allowed claims as amended, we must 
hold that the distinct and intended titling was not anticipated by the 
imsought and unavoidable binding or tilting of the Backof patent and 
Mayr's rejected claim. So infringement can be predicated on nothing 
less than such a proportioning of base and slot as will charge appellees 
with using a distinct and intended tilt to prevent sliding. Mayr could 
not monopolize the resuit. If that was not already attained in Mayr's 
disclaimed improvement, appellees were free to use that improvement, 
with its unsought and unavoidable binding, and proceed therefrom to the 
resuit of a curtain-locked pin by any means other than using the distinct 
and intended tilting of the claims in suit. In the Hofïheins patents and 
in the exhibits of appellees' stretcher bar the resuit is obtained by adding 
to the unavoidable binding in Mayr's rejected claim the friction that 
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cornes from making tlie base normally wider than tlie sîot, and bending- 
the shaft so that it bears upon the outside of the lip of the slot. We 
disagree with appellees' contention that the spring-base alone locks 
the pins when the curtain is put on the stretcher. On the spring-side 
of the base there is the combined friction of the spring and of the un- 
avoidable binding that obtained in Mayr's rejected claim; and on the 
other side the total friction is divided between the unavoidable binding 
within the slot and the intentional bearing of the bent shaft upon the 
outer surface. 

At the bar appellants called attention to the fact that appellees' ex- 
hibited pins were made of wire that would not retain its spring. Even 
so, the pins would at least fiU the slot as completely as in Mayr's re- 
jected claim. 

The presumption which, in view of the state of the art, arose from the 
grant of the Hofïheins patents, accords with the facts of the record 
in supporting the conclusion that Mayr and Hofiflieins started from 
common ground, and each made an independent advance. Compare 
Milwaukee Carving Co. v. Brunswick Co., 126 Fed. 185, 61 C. C. A. 
175, and Loew Supply Co. v. Fred Miller Co. (C. C. A.) 138 Fed. 889. 

The decree is afiirmed. 



KLAW et al. v. LIFE PUB. CO. 

(Circuit Court of Appeals, Second Circuit Aprll 20, lOOG.); 

No. 227. 

1. TeiaT/— Request fob Kulings— Form. 

In an action for Hbel, pla'ntiff's counsel reqiiested the court to hold, 
on the eut alleged to be libelous, that it constituted libel per se on its 
face as a matter of law, and that the only question for the Jury was the 
question of damages. Held, that such request contained more than a 
single proposition and was therefore properly refused. 

2. Same— Exceptions— ïiME or Taking. 

Wbere, at the close of the charge, plaintiff's counsel stated that he 
had no exceptions, exceptions to the charge attempted to be taken after 
the jury had retired were too late. 

[Ed. Note. — For cases In point, see vol. 46, Cent Dig. Trial, §§ 680- 
682.] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

The action was for libel, the alleged libel being a eut or picture pub- 
lished in defendant's illustrated weekly paper, known as "Life." The 
jury brought in verdict for défendant. 

Harrison Leck, for plaintiff in error. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. The first proposition urged upon this appeal is 
that the trial judge should hâve instructed the jury that the picture 
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was libelous per se, instead of leaving it to tliem to détermine whether 
or not it was libelous. The only exception upon whicli this contention 
is based was reserved iinder the following circumstances. At the close 
of the trial the plaintiffs moved that certain évidence be stricken ont, 
whicli was denied. Thereupon their counsel said: 

"Now I ask your bonor to hold on the eut tliat as a matter of law it con- 
stitntes libel per se upon its face, and tlie only question for the jury to pass 
on is the question of damages." 

The request was denied and exception takcn. 

Manifestly this request contains more than a single proposition. It 
called upon the court to withdraw from considération of the jury not 
only the question as to the character of the publication, but also as to 
whether it was directed against plaintilïs, and whether it was justified. 
Counsel for plaintiffs concèdes that the request covers ail three propo- 
sitions, and the exception to its refusai therefore is unsound. Had 
the judge charged the request as it was submitted to him it is con- 
ceded his doing so would hâve been réversible error. 

It is further contended that the court erred in some instructions as 
to the degree of care which should be exercised by booking agents and 
proprietors of plays as to the safety of the place of exhibition. We 
cannot, however, upon this appeal, inquire into any such questions, 
because the exceptions relied upon were not taken until after the jury 
had retired. Indeed, at the close of the charge, plaintiffs' counsel said : 
"I think your honor has covered our requests, and I hâve no excep- 
tions." The practice of undertaking to reserve exceptions after the 
jury has retired has been condemned by the Suprême Court in Hick- 
ory'v. U. S., 151 U. S. 316, 14 Sup. Ct. 334, 38 L. Ed. 170, and by 
this court in Commercial Travelers' Ins. Ce. v. Fulton, 79 Fed. 433, 
24 C. C. A. 654. The authority relied upon by plaintiffs in error 
(Dunlap V. N. R. Co., 130 U. S. 649, 9 Sup. Ct. 647, 33 L. Ed. 1058) 
is not in point. In that case verdict was directed for the défendant — 
practically a nonsuit on ail the évidence — so that the jury did not re- 
tire at ail, and an exception reserved before the cause terminated by 
discharge of the jury might fairly be considered as being reserved 
"before the jury retired." 

Some minor questions are raised as to the admission of testimony, 
and as to some spécifie questions to witnesses, but they are of no im- 
portance and need not be discussed. The exceptions thereto do not 
présent any error calling for a reversai. 

Judgment afHrmed. 
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COLUMBUS CHAIN CO. v. STANDARD CHAIN CO. 

(Circuit Court of Appeals, Sixth Circuit May 17, 190G.) 
No. 1,532. 

1. Appeat.— AixowANCE— Pbesujiptton of Reotjlaettt. 

Where an appeal is îillowed In open court, tlie presumption is that it 
was allowed by a judge duly autliorized to liold such court, aud ttie record 
camiot be clianged or corrected ou motion to dismiss appeal to sliuw otlier- 
wi>se by aflidavits liled in tlie aL)pellate court. 

2. SAME — JURISDICTION CITATION. 

Wlien an api)eal is allowed in open court, neither the issuance of a 
citation nor the givlng of an appeal bond is jurisdictional. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Ohio. 

On motion to dismiss appeal. 

George M. Finckel, for the motion. 
C. C. Shepherd, opposed. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

PER CURIAM. A motion bas been made by the appellee to dis- 
miss the appeal, on the ground that the proceedings looking to the 
taking and perfection of the appeal were ail signed by Judge Wanty 
of the Western District of Michigan after August 1, 1905, when he 
was not sitting as judge of the Southern District of Ohio, or with 
the Circuit Court of Appeals for the Sixth Circuit, and when his au- 
thority under a désignation to sit in the Southern District of Ohio 
from June 1, 1905, to August 1, 1905, had expired. 

The motion is overruled, because it does not appear from the record 
of the case either that the appeal was allowed by Judge Wanty, or, 
if allowed by him, that he was not acting under authority of a proper 
désignation. The record shows the filing of a mémorandum opinion 
by Judge Wanty in the case on July 6, 1905, and the entry of the 
decree dismissing the complaint on July 14, 1905. Then it at>pears 
in the record that afterwards, on November 28, 1905, a pétition for 
an appeal with assignment of errors was filed in the clerk's office, and 
on the same day the following entry was made 

"This day came the plaintifC, by its solicitor, and presented to the court 
its pétition for the allowance of an appeal to the United States Circuit Court 
of Appeals for the Sixth Judicial Circuit, which pétition upon considération 
by the court is hereby allowed, and the court allows an appeal to the United 
States Circuit Court of Appeals for the Sixth Circuit, upon the filing of a 
bond in the sum of five hundred dollars, with good and sufBcient surety to be 
approved by the court." 

This allowance, being made in open court, must be presumed to 
hâve been made either by the United States Circuit or District Judge 
having authority to hold court in the district at the time, or, if by the 
judge of any other district, then under authority of a proper désigna- 
tion. No motion was made to modify this entry so as to show that 
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tlie allowance was made, or attempted to be made, by Judge Wanty 
acting without any proper désignation. Wc hâve already held in Re 
McCall (just decided) 145 Fed. 898, that the record imports verity, 
and cannot be contradicted or corrected by an affidavit filed in this 
court upon an application for a mandamus or upon a motion like this. 
The record does show that on December 8, 1905, an appeal bond was 
filed, approved by Judge Wanty, and on December 16, 1905, a cita- 
tion issued, signed by Judge Wanty, as follows: 

"Geo. P. Wanty, Judge of the United States District Court, Western Dis- 
trict of Michigan, sitting and holding Circuit Court by désignation In the 
Eastern Division of the Southern District of Ohio." 

The presumption to be drawn from Judge Wanty's signature is 
that he was acting under a désignation valid at the time, but, in view 
of the allowance of the appeal in open court, neither the issuing of 
a citation nor the giving of bond was jurisdictional. If either is de- 
fective, it may be perfected. Noonan v. Chester Park Athletic Club, 
93 Fed. 576, 35 C. C. A. 457; Jacobs v. George, 150 U. S. 415, 14 
Sup. Ct. 159, 37 L. Ed. 1127. There is nothing in the record to 
overcome that presumption of legality which is applied in The Alaska 
(C. C.) 35 Fed. 555. 

The motion is overruled. ' 
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VICTOR TALKING jMACII. CO. et al. v. AIMERTCAN GRAPIIOPIiONE CO. 

(Circuit Court, S. D. New Yorli. December 20, 1003.) 

Patents — Deceee Sustainino Vaudity — Resteaining Paety Fbom Usinq 
Décision to Oiîtain 'I'hade Advaxt.\oe. 

It is doubtful wliether a court lias powor to compel a party to a decreo 
snstaining a patent to recall circulars sent ont to customers stating tlie 
liolding of the court, or to furtlier advise the récipients of tlie circulars 
tliat tlie decree lias been appealed froiu and su])erseded by tlie adverse 
party, wliere the décision of the court does not appear to bave been 
willfully perverted. 

Horace Pettit, of counsel, for complainants. 

Elisha K. Camp (Philip A'iauro and C. A. L. Massie, of counsel), 
for défendant. 

HAZEL, District Judge. This is an application to require the coni- 
plainant by compulsory order to correct certain alleged mis représenta- 
tions respecting the décision of the court in the above-entitled action, 
holding the patent infringed. The asserted misrepresentations are 
claimed to hâve been contained in a previously mailed circular letter 
addressed by complainant to varions persons, and it is also urged that 
the court require the complainant to notify the persons receiving such 
original circular letter that the relief under the decree since filing same 
lias been stayed. Complainant has read opposing affidavits averring 
its absolute good faith, and disclaiming any intention to injure the de- 
fendant in its business. Since the supersedeas has been allowed, the 
complainant has mailed to persons to whom the original circular had 
been sent a notice that the défendant is licensee under the patent in 
suit. The asserted good faith of the complainant is not entirely beyond 
question. That the complainant attempted to obtain a trade advantage 
over its competitors is probable, and its motives apparently were based 
on the theory that it Vv^as good business policy to quickly advise the 
trade that it had succeeded in establishing the validity of the patent 
in controversy. This is shown by its omission to state in the circular 
that the défendant had the lega' right to sell the records, and by its 
precipitancy in publishing or advertising the décision of the court. 
The objectionable circular was mailed on October 26, 1905, after a 
motion for supersedeas had been noticed by the défendant for hearing 
on the succeeding day. That the complainant's officers were aware 
of such pending motion may therefore be presumed. The circular may 
not hâve been false or fraudulent, and counsel's interprétation of the 
opinion may not be inaccurate; but knowing that the case would be 
reviewed on appeal, and that a stay in ail probability would be al- 
lowed, a proper considération for the court should bave suggested wait- 
ing until the appeal, or, at least, the motion for stay, had been decided 
before publishing any claimed advantages over competitors in busi- 
ness. It is doubtful, hovvever, whetlier the court, under the circum- 
stances and in the absence of a perversion of the décision, has jurisdic- 
tion to compel the complainant to recall its original circulars or give 
the relief sought, and accordingly the application is denied. 
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VICTOR TALKING MACH. CO. et al. v. AMERICAN GRAPHOPIIONE CO. 
(Circuit Court, S. D. New York. February 19, 1900.) 

1. Patents — Consteuction or Claims. 

Tlie claims of a patent finally allowed and accepter by the patentée 
must be read in connection with tlie claims set fortb in the original ap- 
plication and with the prior art, and cannot be construed to cover vvhat 
■ was rejected or disclosed by prior devices. 

[Ed. Note. — For cases in point, see vol. 38, Cent Dlg. Patents, §§ 
234, 2361/2.] 

2. Same — NovELTY — Peoduct of Old Peocess. 

If a process is old and well known, the product of such process must 
likewise be considered as old in a patentable sensé, and is net patentable 
as a separate and distinct invention. 

[Ed. Note.--For cases in point, see vol. 38, Cent. Dig. Patents, §§ 42, 49.] 

3. Same — Infbikgement — Sound Recoeds. 

The Berliuer patent No. 548,023, for duplicate sound records and 
method of making the same, in view of the prior art and the proceed- 
ings in the patent office, must be limited as to the material of which the 
duplicate records are made to hard rubber, which is that specilied in each 
claim as allowed. As so contrued, held not infringed. 

In Equity. 

Horace Pettit, for complatnants. 

Elisha K. Camp, Philip Mauro, and C. A. L. Massie, for défendant. 

HAZEL, District Judge. This action was brought to prevent the 
infringement of letters patent No. 548,623, issued October 29, 1895, 
to Emil Berliner for sound record and method of making same. Com- 
plainants are exclusive licensees and owners of the patent, which re- 
lates to a process of copying or duplicating what is commonly known 
as a zigzag or laterally undulating sound record. Sound records of 
this type hâve a groove of even depth, as distinguished from sound 
records which hâve an uneven depth, and are peculiarly adapted for 
use with the talking machine known to the trade as the "Gramophone," 
of which Mr. Berliner was the inventor. According to the spécifica- 
tion and proofs, the sound records in controversy were manufactured 
of hard rubber. Their shapes or forms were similar to a disk or tablet 
suitable for rotating. The preferred form of the records of the prior 
art, as instanced by the Bell & Tainter patents, which expired in 1893, 
was cylindrical, and in opération they were fitted to a mandrel. The 
sound records which are claimed to infringe complainant's records 
were manufactures of shellac and heavy earthy material, covered with 
lampblack. In appearance they were similar to the sound records in 
suit. The substances used by the défendant in the manufacture of the 
Sound records are claimed by complainants to be the équivalent of 
hard rubber. This proposition primarily requires a construction of 
the scope of the claims. For convenience of comparison, ail the claims 
of the patent are herein set forth: 

"(1) The process of duplicating flat sound records, which consista In de- 
positing copper or other like métal on an originai record, then detaching the 
«opper reverse thus produced, and facing the same with a layer of hard 
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métal, which Is not attaelced by sulphur, and then pressing the reverse into 
temporai'ily softened hard nibber, substaiitially as deseril.ied. 

"(2) ïlie process of duplicating flat sound records, whicb consists in 
facing an electro'deposited reverse of a record witli nicliel or iron, tlien press- 
ing this reverse into hard rubber, substantially as described. 

"(3) As an article of manufacture, a sheet of bard rubber, baving upon 
its face an undulatory groove of even deptb, representing sound waves, 
substantially as described. 

"(4) As an article of manufacture, a sbeet of hard rubber, having pressed 
into its face an undulatory line of even deptb, representing sound waves, sub- 
stantially as described. 

"(ô) A copy of a flat sound record, which consists of a disk of hard rub- 
l)er, having impressed upon its face the Unes representing the record, sub- 
stantially as described." 

The first and second daims of the patent relate to the process of 
manufacture, while the third, fourth, and fifth relating to the product 
are the only ones which it is alleged the records of the défendant in- 
fringe. Tlie défenses interposed are want of novelty, and, principally, 
a déniai of infringement. The défendant contends that claims 3, 4, and 
5 are free from indefiniteness or uncertainty, and that their scope is 
defined and limited by the action of the patent office and the prior art 
to the précise material of manufacture therein specified. On the other 
hand, the complaint insists that, considered in connection with the 
spécification and prior state of the art, a broad construction of said 
claims is warranted. The spécification describing the process says : 

"My method is to cast the previously cleaned zinc-record disk in a cyanide 
of copper or cyanide of brass solution, electrolytically, by which a very thin 
film of copper or brass adhères to the zinc. After being thus prepared. 
the coated zinc disk is placed into a sulphate of copper bath, and copper 
deposited on It electrolytically. The deposit, when thick enough, is then 
detached, and forms au accurate matrix, showing the sound record of the 
zinc disk in reverse." 

In speaking of the substances to be used for making a duplicate 
record, the spécification says: 

"This matrix can then be impressed into suitable material, and thereby 
l)roduce exact duplicates of the original record-sheet. I bave found hard 
rubber and celluloid to be excellent materinls from which to make such du- 
plicates. Thèse substances when heated become very soft, and when in this 
.soft state they are impressed \^ ith a matrix, such as above described. * * * 
In impressing a copper matrix on softened rubber, however, the sulphur 
fumes which are generated when heating the rubber attack the copper, and 
destroy the smoothness of its surface." 

To protect the matrix from the sulphur fumes generated in heating 
the rubber, the patentée immersed the matrix in an iron or nickel bath, 
and by following the means detailed in the spécification was enabled 
to manufacture a strong and durable sound record. The patentée was 
the inventor of the gramophone, an apparatus for recording and re- 
producing vibratory sound. The laterally undulating sound record 
used prier to the invention in suit was made from an original etched 
zinc plate, and when the rotating record came in contact with the so- 
called "stylus point," vocal sound was produced. A detailed descrip- 
tion of the Berliner talking machine, which was invented in the year 
1887, is unnecessary, for in this action we are concerned simply with 
the product of a process for making the sound records. The applica- 
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tion for the patent in suit as originally filed on March 18, 189.3, was 
several times rejected by two différent examiners, because tlie process 
claims were broad in scope, in that they provided for the use of "a 
material which is hard in a cold state, but soft and yielding in a warm 
State;" but the daims, which in terms were restricted to hard rubber, 
were unobjectionabie. The examiners in disallowing the original 
claims cited the patents of Edison, No. 382,419, dated Alay 8, 1888, 
and Herrington, No. 399,265, of March 12, 1889, to show that it was 
oîd "to make an impression of any design upon a blank of hard rub- 
ber, the surface of which had previously been rendered soft and com- 
pressible by beat." Afterward tlie spécification describing a process 
of impressing the matrix into blank sheets of impressible substance 
was amendcd by the applicant, and the patent was allowed. It is not 
claimed that the patentée was the original inventor of a process for 
duplicating sound records. In the patent to Edison, No. 200,531, 
dated February 19, 1878, for improvement in phonograph, a method 
is described of multiplying copies of a sound record by a stereotyping 
process, and in the later patent to Edison, cited by the examiner, a 
method of duplicating records of phonogram blanks by impressing a 
wax composition is described. In the patent of Herrington, which 
was for a process of duplicating phonograms, the spécification refers 
to a cylinder coated with wax, resin, pitch, celluloïd, ghie, rubber, or 
some eqtiivalent material, which may be so softened, by means of beat 
or otherwise, in order to retain the impression of the record. Al- 
though the Herrington patent related to a cylindrical record, it never- 
theless showed that it was old at the date of the invention in suit to 
use an impressible substance for making sound records. In accord- 
ance with the views of the patent oiîfice, as indicated by the file wrapper 
and contents, the patentée accepted narrower claims than those origin- 
ally containedin his application. 

The principal question is whether the accepted claims entitled the 
complainant to cover a sound record having undulatory grooves of 
uniform depth, manufactured of shellac and baryta, or whether the 
patentée strictly limited himself to the use of hard rubber in the manu- 
facture of the patented article. The law is well settled that the claims 
finally allowed and accepted by the patentée must be read in connec- 
tion with the claims set forth in the original application. In Hubbell v. 
United States, 179 U. S. 80, 21 Sup. Ct. 28, 45 L. Ed. 100, the Su- 
prême Court says: 

"The elaims as allowed must be read and interpreted with référence to the 
rejected elaini and to the prior state of the art, and cannot be so construed 
as to cover either what was rejected by the patent office or disclosed by 
proper devices." 

To a similar effect, see Rover v. Coupe, 14G U. S. 532, 13 Sup. Ct. 
166, 36 L. Ed. 1073 ; White v. Dunbar, 119 U. S. 51, 7 Sup. Ct. 72, 30 
E. Ed. 303 ; Shepard v. Carrigan, 116 U. S. 593, 6 Sup. Ct. 493, 29 L. 
Ed. 723 ; Phœnix Caster Co. v. Spiegel, 133 U. S. 368, 10 Sup. Ct. 409, 
33 L. Ed. 663; Wheaton v. Norton, 70 Fed. 833, 17 C. C. A. 447; 
Leggett V. Avery, 101 U. S. 256, 25 L. Ed. 865. In Brill v. Car Co., 
90 Eed. 667, 33 C. C. A. 213, the court says: 
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"It is immaterial, we tliink, whether the pntont office wns riç;ht or wrong 
in rejecting the compluiuaut's original claims on tlie ground that tlie invention 
tlierein described was anticipated by tlie prier art. By amending his spéci- 
fication and claims tlie coniplainant adniitted, in eftect, tliat some limitation 
was neoessary, and it is now too late to assert that lie was entitled to 
his original claims, or that the claims as flnally allowed are as broad as his 
original claims." 

Thèse authoritics are thought to control the construction of the 
claims in question. An examination of the file wrapper and state of 
the art indicates that the claims, in the absence of any ambiguity, 
must be limited to that which was explicitly claimed. Each of tlie 
claims plainly refers to "a slieet or disk of hard rubber," which has 
pressed into its face an undulatory groove of even depth, rcpresenting 
Sound waves. As said, it was not new to impress records rcpresent- 
ing Sound waves into a plastic material, nor was it new to thiis im- 
press the zigzag record of Berliner. Complainants' contention that 
the disclaimers in the patent office related simply to the process, and 
not to the product, is thought, in view of the prior art, to be unsound. 
It has been held that, while a new process for producing the okl ar- 
ticle (alizarine) was patentable, the product could not be patented. 
Cochrane v. Badische, 111 U. S. 293, 4 Sup. Ct. 455, 28 h. Ed. 433. 
Apparently, then, if the process is old and well known, the article pro- 
duced by that process liitewise must be considered as old in a patent- 
able sensé, and accordingiy it caunot be regarded as a separate and dis- 
tinct invention. See Ex parte Hines, 60 O. G. 576 ; Ex parte Demeny, 
64 O. G. 1649. It is true that words were used in the spécification of 
the patent in suit which Icnd color, perhaps, to the argument of com- 
plainants. Portions of the spécification describing the process read 
thus : 

"This matrix ean tlien be iiiipressed into sviitable niaterial. * « * " 
"I hâve fouiid hard rubber and celluloid to be excellent matevials from which 
to make sueh duplicates." "Thèse substances when heated beconie very 
soft, and when in this soft state they are inipressed with a matrix. snch 
as above described, and are cooled while still iinder pressure." "lieferring to 
the drawiugs, there is shuwn a disk, I, of hard rubber or like material." 

Thèse quoted expressions, however, in my mind, are an acknow- 
ledgment of the state of the art, namely, that the sound records can 
be mantifactured of différent materials or substances. It is manifest, 
however, that what the patentée desired to protect was a sound record 
of hard rubber, as distiiiguished from a sound record made of other 
material. Such, I think, was the essence of claims 3, 4, and o. Con- 
cededly, hard rubber and celluloid were excellent materials from 
which copies of the zigzag sound records could be made, but in mak- 
ing them the coppcr matrix was imprcssed on the softened rubber, and 
the sulphur fumes which were generated attacked the cop]3er, and de- 
stroyed the smoothness of its surface. In this situation the problem, 
evidently, was to overcome or dissipate the harmful efifects of the sul- 
phur fumes upon the copper matrix. This was accomplished, as al- 
ready stated, by coating the copper matrix with substances which 
would withstand the sulphur fumes. Although other suitable mate- 
rials for making the sound records were familiarly known, yet the 
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efficiency and advantage of hard rubber for duplicating soiind records 
according to the patentee's process was unknown, and hence the ex- 
plicit claims covering the product of his invention. 

Counsel for complainants invoke the doctrine of équivalents, and 
insist that the principle of Frost v. Cohn, 119 Fed. 505, 5G C. C. A. 185, 
is décisive of the question of equivalency presented hère. To this 
proposition I must withhold my assent. There is a wide dissimilarity, 
in my opinion, between the spécification and claims in suit and the 
spécification and claims in the Frost Case. There the spécification, in 
express terms, showed an intention by the patentée to include as an 
équivalent any other substances adapted to prevent the button from 
slipping, "and having characteristics similar to rubber, and adapted to 
the same use." Nor were the claims restricted to the material men- 
tioned by the action of the patent office ; the patentée agreeing to such 
restriction. Similar réservations as were made in that case cannot 
be read into the claims under considération. No useful purjjose would 
be subserved by considering the other adjudications cited by counsel 
for complainants. The rule in the Frost Case, above referred to, 
would certainly control the disposition of the case at bar were it not 
for the fact that, in my judgment, the proof requires a strict con- 
struction of the claims in controversy. Any other construction would 
be an enlargement of them beyond their scope. The suggestion of 
want of novelty in view of the foregoing need not be considered. My 
conclusion is that in the manufacture of sound records the défendant 
does not embrace the material specified in claims 3, 4, and 5 of the 
patent in suit, and therefore is not an infringer of such claims. It 
follows that the complaint must be dismissed, with costs. 



GENERAL ELECTRIC CO. v. NATIONAL ELECTRIC CO. 

(Circuit Court, E. D. Wisconsin. May 12, 190C.) 

Patents — Ikfeimoe.mknt — AEirATUuE Cores. 

The Reist patent, No. f)08,6;57, for an armature oore built up in sections 
of laniinae, witli separators of thin radial métal ribs to seeure ventilation, 
was not anticipateci, ancl discloses patentable invention and a device of 
great utility and merit. Claims 2, 4, and (> also held infringed. 

In Equity. On final hearing. 

On final hearing of bill, alleging ownership of letters patent No. 508,037, 
issued November 14, 189S, to H. G. Reist for an armature core, and infriiige- 
nient by the défendant company. The patent spécifications state that the "in- 
vention relates to dynamo electric machines, and imbodies an improvement in 
the construction of armature cores, whereby ample ventilation is obtained for 
dissipatiug the beat generated theroin without détriment to the induetivo 
qualities of the coi'e, and without materially incrcasing the expeiiso of con- 
struction." The claims on whioh the alleged hifringement is ]iredieatod are 
numbers 2, 4. and G of the patent, which read as follows : "(2) In an armature 
core the combination, with sections built uj) of laminio, of seiiarators eonsist- 
ing of ribs of métal between said sections, and in contact with adjacent lamina», 
whereby ventilating spaee is afforded between the innor and outer surfaces of 
said core, as described." "(4) In a toothed armatui'e core built up of lamin- 
ated sections, separators consisting of ribs extending outwardly from the 
teeth on one of said sections to the coi'responding tceth on tho adjacent sec- 
tion, whereby said sections are mutually supportod, and air passages rad- 
145 F.— 13 
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ial to tlie center of sald core afforded, as and for the purpose specl- 
fied." "(G) An armature core, consistlng of layers of laminse built up in 
sections or bundJes, and pronged or skeleton separators attaehed to an 
outside lamina of each of said sections, whereby ventilatlng space is proyided 
between adjacent sections, as described," The main défense, if not the only 
oiie. is anticipation and want of patentable invention, altliough nouinfringe- 
ruent is also urged In the argument and brlefs. 

Richardson, Herrick & Neave, for complainant. 
Charles A. Brown, for défendant. 

SEAMAN, Circuit Judge (after stating the facts)'. The orat argu- 
ment at tlie hearing impressed me strongly in favor of the vahdity and 
great utility of the patent in suit, irrespective of the important considéra- 
tion that Judge Thompson had reached like conclusion in an adjudica- 
tion in the Southern District of Ohio against the Bullock Electric Manu- 

facturing Company. 146 Fed. . Since the argument I hâve read 

the briefs and the opinion of Judge Thompson, hâve examined as well 
the material testimony, and am convinced that the Reist device was 
a marked advance in the art, disclosing the structure for an armature 
core vv'hich was justly entitled to letters patent. The discussions by 
counsel and experts on one side and the other are interesting, both 
historically and in the subject-matter, but neither the issues involved 
nor the time at my disposai warrant extension of this opinion to review 
the varions contentions. I deem it sufficient, therefore, to state the 
déductions of fact upon which the decree for the complainant is au- 
thorized, under my understanding of the évidence. 

When Reist entered the field with his device for an armature core in 
1893, not only was the great desirability of ventilation for such cores 
well recognized, but inventors had made numerous attempts to that end 
without success. In each prior device the ventilation was obtained with 
such déduction from the capacity of the machine that the device was 
worthless for practical use, and the proof is undisputed that for several 
years the trade had rejected and abandoned ail such devices, so that 
unventilated armature cores, with their known tendency to overheating, 
were universally used. Nevertheless, the solution by Reist in the patent 
means cannot rest patentability on the fact alone of its success where 
others had failed in the quest for ventilation, although that fact may be 
helpful as one of the tests of invention. 

It is true that Reist did not discover the value of wrought iron as 
the main élément of the armature core, nor the value of lamination to 
increase its efficiency, nor division of the laminse into sections to provide 
air spaces, nor am I impressed with the view that he made a "funda- 
mental discovery of the principle of ventilation." He was the first, 
kowever, to build up the armature core in sections of laminae, with 
separators of thin radial métal ribs in direct contact with the laminœ, 
and so arranged that complète ventilation was provided between the 
sections, not only "without détriment to the inductive qualities of the 
core," or "increasing the expense of construction," in the language of 
the spécifications, but with the capacity increased; in other words, his 
device avoided the electrical and magnetic difficulties which made the 
prior attempts worthless. The several spécifie means thus employed 
in the structure of his core are plainly not présent in like conibination 
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in any prior structure in évidence. The approach to it, in several of 
thèse devices and in the Richniewski publication of 1892, appears very 
close in the présent light of the Reist disclosure, but each fell short of 
the true solution for an operative core, and neither, as I view them, 
mtroduces an élément of novelty which points the way to the Reist 
consummation. That none of the références constitute anticipations in 
the sensé of the patent lavv seems to me unquestionable, and I am clearly 
of opinion that meritorious invention appears in the device as set ont in 
claims 2, 4, and 6, and that each is infringed by the défendant. 

The matter brought into the présent record which was not in the 
above-mentioned case against the BuUock Electric Manufacturing Com- 
pany does not impress me as difïerentiating the question of the validity 
and scope of the patent from the view expressed in the" opinion of Judge 
Thompson, and I concur in that view. 

Decree will pass accordingly. 



LAAS et al. v. SCOTÏ et al. 

Circuit Court, E. D. Wisconsin. May 3, 1900.) 

Patents — Suit for 1mfringeme>'t — Pbelîminaky Injunction. 

On an application for a i)rellminary injunction to restrain Infringe- 
ment of a patent, by a défendant over wliom coniplainant prevailed in in- 
terférence proceertiiiçs in the Patent Ofiic(> and in tlio Sniireme Court of 
tlie District of Columbia on appeal therefrom, the judgnient of such 
court créâtes a presumption in complainaiit's favor as to tlie question 
of priority of invention, and, where that is the only question in issue, 
entitles him to the injunction, unless overcome by proof establishing 
defendant's contention beyond a reasonable doubt. 

In Equity. Suit for infringement of patent. On motion for pre- 
liminary injunction. 

Raymond & Barnett, for complainants. 
E. H. Bottum, for défendants. 

QUAREES, District Judge. This is a motion for a preliminary 
injunction based upon a bill in equity charging infringement of United 
States letters patent No. 757,754, praying an accounting and injunc- 
tion, and is also predicated upon the afSdavit of Robert H. Wiles, a 
mechanical expert, who swears that there is substantial identity be- 
tween the devices of complainants and défendants. The défendants 
in reply rely upon their answer and certain affidavits, and affidavits 
were submitted by complainants in rebuttal. Thèse affidavits disclose 
a sharp conflict as to facts, and involve charges of perjury and mutila- 
tion of entries in books of account, etc. 

The answer admits that Scott, one of the défendants, filed an ap- 
plication in the Patent Office for a patent upon a device claimed in 
terms in the spécification of letters patent No. 757,754. It admits an 
interférence in the Patent Office as to claims one and two of com- 
plainants' patent; that proceedings were had and testimony taken on 
both sides ; and that such case was carried by appeal through the sev- 
eral tribunals of the Patent Office, and thereupon an appeal was taken 
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from the ruiing of the Commissioner of Patents to the Court 
of Appeals of the District of Columbia, where the issue of priority 
was decided in favor of the complainants. It is admitted in the 
answer that défendants are manufacturing and selling rail stays after 
the Scott device, but not in such quantities as charged in the bill. The 
answer contains no référence to the prior art, and tlie patent of the 
complainants is not impeached on any other ground. It has been held 
that having applied for a patent upon the identical device, the de- 
fendants could not with good grâce raise an issue as to patentability. 
Thomas v. Electric Co. (C. C.) 111 Fed. 923. 

The défendants again raise the same issue which was settled 
adversely to them by the Court of Appeals of the District of 
Columbia, and still insist that the défendant Scott was the original 
inventer, and was guilty of no lâches in presenting his application to 
the Patent Office, and is therefore entitled to be held and considered 
the original inventer of such device. AU the affidavits on both sides 
relate to the question of priority. Thus it appears that the défendants 
seek in this action a retrial of the identical issue tliat was decided 
adversely to them by the Court of Appeals of the District of 
Columbia. There may be good ground for contending that the 
détermination of the Court of Appeals is a fînality as to the very 
parties, who litigated this question in that tribunal. It will be remem- 
bered that the Suprême Court of the District of Columbia had no juris- 
diction over interférences, but that jurisdiction is expressly conferred 
upon the Court of Appeals by section 9 of chapter 74, 27 Stat. 
436, Act Feb. 5, 1893 [U. S. Comp. St. 1901, p. 3391] without any 
qualification whatever. It is a court of gênerai jurisdiction. 

If it were not for section 4915, Rev. St. [U. S. Comp. St. 1901, 
p. 3392] there could be no question as to the conclusiveness of this 
judgment between the parties thereto. But it is not necessary to dé- 
cide or further consider that question for the purposes of this motion. 
The authorities seem to be agreed that when one has sustained his 
right to priority of invention in a contested interférence, he is entitled 
to a strong presumption in his favor. Coffin v. Ogden, 18 Wall. 180, 
124, 21 L. Ed. 821; Cantrell v. Wallick, 117 U. S. 689, 6 Sup. Ct. 
970, 29 L. Ed. 1017; Morgan v. Daniels, 153 U. S. 120, 14 Sup. Ct. 
772, 38 L. Ed. 657. There seems to be sufficient authority for the 
further proposition that the complainants who hâve thus maintained 
their contention of priority are prima facie entitled to a preliminary 
injunction pendente lite. 2 Robinson, § 5613; Smith v. Halkyard, 
(C. C.) 16 Fed. 414; Palmer Tire Co. v. Newton Rubber Works (C. 
C.) 73 Fed. 218; Barr v. New York Co. (C. C.) 32 Fed. 79; Celluloïd 
Co. v. Chrolithian Co. (C. C.) 24 Fed. 275. This conclusion is coi*- 
sonant with reason. Thèse parties figured in the interférence. There 
is in this suit no issue raised except the question of priority. There 
would seem to be no necessity for requiring proof of any other ad- 
judication as a condition précèdent to injunctional relief. It is prac- 
tically conceded tliat défendants are marketing a device covered by 
the monopoly that complainants are entitled to enjoy by virtue of their 
patent, and it is averred in the bill, and not specifically denied, tliat 
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défendants are not financially responsible to answer for the damais^es, 
savings, and profits that may be awarded against them herein. Seiden- 
berg V. Davidson (C. C.) 112 Fed. 431. 

The law seems to be well settled that in asserting the priority ci 
their invention in the teeth of the décision of the Court of Appeals, 
the défendants are assuming a burden analogous to that which de- 
volves upon the prosecutor in a criminal case. They must satisfy the 
court beyond a reasonable doubt. Therefore it would seem that the 
only question left open on this appHcation is whether the défendants 
by their ex parte showing hère hâve successfully maintained their con- 
tention beyond a reasonable doubt. 

In view of the fact that the défendants hâve since the argument 
of this motion filed a cross-bill under section 4915, Rev. St. [U. S. 
Comp. St. 1901, p. 3392] for a retrial in equity, and as the persons 
making thèse several affidavits will undoubtedly be witnesses upon 
such hearing, it is not expédient that the court should discuss the 
affidavits in détail. It is perhaps sufficient to say that the showing 
made by the défendants does not exclude every reasonable doubt that 
the défendant Scott was the first meritorious inventer of the device 
in question; that the strong presumption that the law rai ses in favor 
of the complainants by reason of the décision of the Court of 
Appeals of the District of Columbia, has not been met and overcome 
by the affidavits hère presented, and therefore the court is constrained 
to hoîd that complainants are entitled to a preliminary injunction as 
prayed, and it is se ordered. 



VANT WOUD RUBBER CO. V. STERNAU et al. 

(Circuit Court, S. D. New Yorl£. April 27, 1006.) 

Patents — Suit for IKFEINGEME^'T — Sufficiency of Bill. 

A bill to recover damages and profits for infringement of a patent, 
wliich merely allèges that it was issued in due form of law on applica- 
tion "to ttie proper department of the government," and wliile alleging 
title in conipUiiJiant by assignment does not sbow the date of such as- 
signinent, nor that it carried the right to past damages, is insufficient 

In Equity. On demurrer to bill. 
Whittaker & Prévost, for plaintiff. 
Richard N. Dyer and John Robert Taylor, for défendants. 

WHEELER, District Judge. This suit is brought upon three al- 
leged patents against the défendants as a firm, and has been heard on 
demurrer. The bill allèges that: 

"The patentée made application for letters patent to the proper department 
ef the government of the United States, in accordance with the tbeu existlng 
laws of Congress, and, having duly complied in ail respects with the require- 
ments of said laws, on the 23d day of August, 1892, letters patent to the 
United States No. 481,359, signed, sealed and executed in due form of 
law for the said invention, improvement, and discovery, were issued and de- 
livered to the said Arthur Kalin, whereby there was secured to him, to his 
heiis, executors, administrators, and assigns, for the term of seveuteen years 
• 
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from the said date of issue, the full and exclusive right of mailing, using, 
and vending to otliers to be used, the said improvements. That by certain 
assignments and inesne assigunieuts. iustruniwits in writing, duly reeorded in 
tlie records of transler of title in the United States Patent Office, the entiro 
right. title, and interest in and to the said patent No. 481,359, and in and to 
ail claims for damages and prolits arising from the use, manufacture, and 
sale of said iuvention, became and are vestcd in your orator." 
— and lias the same allégations as to the other two patents, with proper 
changes of name of inventor, number, and date, and that : 

"The said défendants hâve well known ail the facts hereinbefore set 
forth, and bave been duly notifled of the date and grant of your orator's 
said letters patent and of the said détendant'» infringement thereof, but never- 
theless they, prior to the flling of this bill, made, sold, and used, and after 
said notice, without license of your orator, against your orator's will and in 
violation of your orator's rights, now continue to niake, sell, and use, withiu 
the Southern District of New York and elsewhere, bath sprays and massage 
devices, in some parts thereof substantially the same in construction and op- 
ération as in the said letters patent respectively claimed, the exclusive right 
and privilège to make, sell, and use which are thus by law vested in j'our 
orator, and refuse to pay to your orator any of tlie profits whieh hâve been 
made by such unlawful manufacture, sale, and use, or to desist Irom further 
infringement of said letters patent." 

The sufficiency of thèse allégations to show proper patents and right 
of recovery thereon is challenged, with others relating to the origi- 
nality of the inventions as foundations for the applications. In one re- 
spect lack of the latter is conceded, and leave to amend asked. 

The most important question relates to the issue of the patent. The 
government does not own inventions, nor any monopoly of them, but 
under the Constitution provides for creating a right to exclusive use 
by the Patent Office, through acts of agencies prescribed for that 
purpose. The Patent Office is within the Department of the Interior, 
but that department as such does not issue patents as it transacts its 
ordinary business, but only by the acts of the Commissioner of Patents 
and his assistants, subject to appeal in certain cases. This fully seems 
to appear from Butterworth v. Hoe, 112 U. S. 50, 5 Sup. Ct. 25, 28 
L. Ed. 656. Showing merely that on application to the "proper de- 
partment of the government," patents were issued does not show that 
they were issued by the proper officers, which should be and usually is 
donc by their names of office. The right of recovery of profits and 
damages accrues to the owners of the patents at the time, and assign- 
ments should be set out with sufficient particularity to show that it 
accrued to the plaintifif. Thèse choses in action are not so assignable 
as to give a right of recovery in the name of the assignée. Hayward v. 
Andrews, 106 U. S. 672, 1 Sup. Ct. 544, 27 h. Ed. 271. The alléga- 
tions hère seem to be framed upon the idea that by the assignments 
the plaintifï has the right to recover the profits and damages from the 
beginning, and therefore those accruing to the plaintiff are not sep- 
arated. The bill seems to be very defective in thèse respects, and the 
demurrer must be sustained. Amendments should be allowed, but 
they are so important, on payment of costs. 

Demurrer sustained, and bill adjudged insufficient, with leave to 
amend on payment of costs within 30 days, or bill to be dismissed, with 
costs. • 
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nOGAN V. WBSTMORELAND SPECIAM'Y CO. 

(Circuit Court, E. D. Pennsylvania. May 3, 1906.) 

No. 31. 

1. Pateîjts — Suit for Ikfrinoemext — Demurrek. 

By pi-olcrt of a patent in a suit for its infringement it is carried into 
the bill, ami, if it iis plainlj' devoid of invention on its face, a demurrer to 
tlie bill 0]i tlial .sçround is well talcen, and must be sustalned. 

[Ed. Xote. — For Cisses In point, see vol. 38, Cent. Dig. Patents. § 515. 

Demurrer for want of invention in patent infringement suit, see note to 
Caldwell v. Powell, 19 C. C. A. 595.] 

2. Same— Invention^Salt and Pepper Dredge. 

The Hogan patent. No. 752,003, for a dredge for sait or pepper, having 
tbe cap made of celluloïd, is void on its face for lack of patentable inven- 
tion ; tliere beiiig no invention in tbe substitution of celluloïd, tbe qualifies 
of vvhich were well known, for other materials previously used for niaking 
such caps. 

[Ed. Note. — For cases in point, see vol. 38, Cent. Dig. Patents, § 23.] 

In Equity. Suit for infringement of letters patent No. 753,903 for 
a dredge granted to Oliver K. Hogan February 23, 1904. On de- 
murrer to bill. 

Howard P. Denison, for demurrer. 
Ernest Howard Hunter, for complainant. 

ARCHE ALD, District Judge. ^ The sole question hère is whether 
it is patentable to provide that the perforated cap or top of a sait 
cellar, pepper box, or other like article, shall be made out of cel- 
luloïd, in place of the materials hitherto used. By the profert of the 
patent, it is carried into the bill, and, if on its face it is plainly devoid 
of invention, the demurrer is well taken and must be sustained. Rich- 
ards V. Chase Elevator Co., 158 U. S. 299, 15 Sup. Ct. 831, 39 L. Ed. 
991 ; Fowler v. City of New York, 121 Fed. 747, 58 C. C. A. 113. So 
far as the case of Warner Bros. v. Warren Featherbone Co. (C. C.) 
97 Fed. 604, is not in accord with this, it cannot be followed. 

As declared in the spécifications, the invention in suit — 

"Primarily compreliends a dredge eonsisting of a body of nonmetallic material. 
the neck of which is provided with niolded threads and a cap, the latter in 
one pièce and wliolly of celluloïd : said cap liaveing a depending screw-threaded 
fiante, the thiekness of the material fonning the said flange and the character 
of its connection with the rest of the cap being such as to resuit in a certain 
amount of flexibility, enabling a proper engagement of the flange with the 
thrf^aded portion of the nonmetallic body, irrespective of lack of uniformity in 
tlie threads of eitbor part, a characteristic generally présent in articles where 
the threads are produced by a molding opération." 

Proceeding to point out the existing disadvantages in articles of this 

character to be obviated by the invention, it is further said : 

"Practice bas demonstrated that, where two glass or vitreous articles are 
molded with threads for mutual engagement, the non-uniform character of the 

'gpecially assigned. 
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threads resulting from the molding opération rendors tbo oonnrcruin of sneli 
parts l)y tlieir tlirends extreniely diliieult. Tliis niiiy ho obviatcO to soiue 
extent by making the tlireads relatively <'oarse aud tlio en;^aidii,!,' portion cl: 
one of tlie parts SHffieiently ample to faeilitate its taking over iUi compr.iiion, 
but such expédient would manifestly prechide a ti;.':lit fit. AnotUer remody 
would be to grind tiio threads after they liave boen molded, so as to render 
them accurate; but such reeourse wouUl l)o both tedious and expensive and 
uot warranted in tlie production of a cliea]) chi:..-! of articles. Ilard rul)!)cr 
might be eiïi]iloyod in the formation of a dredge-cap and when the drodge-eap 
was so constituted it would avoid some of tlie S{>rious features of métal. More- 
over, a hard rubber cap might be made to possess the fiexibility required on 
aeeount of irregiilarity in the threads of the engaging parts ; but, vvere such 
cap employed in connection with a salt-dredge, even the comparatively small 
percentage of hydrochlorie acid erolved would be sufiicient to unité with the 
Kuli)liur in tlie ruliber composition and ultiuiately resuit in the disintegi'a- 
tion of the latter and conséquent injury of the cap." 

After explaining in détail the form and construction of the cap, 
"it will be appreciated from the foregoing description," says the in- 
venter, "that a dredge embodying my invention is extremely hygienic, 
of finished and attractive appearance, and highly efficient, as wcll as 
comparatively inexpensive. The lightness of weight of the improved 
article, when considcred with respect to dredges wholly of glass or 
other similar vitreous material, is appréciable. Such reduced weight 
also constitutes a favorable factor in the shipment of large quantifies 
of thèse dredges. Due allowance being made on account of its limited 
thickness, and bearing in mind its several novel advantages, the cap 
used in my improved dredge is quite durable." 

Conceding that ail which is so claimed for a celluloïd cap is true 
of it as compared with others, it by no means follows that it involved 
invention to perceive that this would be the resttlt of the substitution 
of that material, and with ail its verbiage that is what the patent in 
the end cornes down to. There is no différence in form or construc- 
tion from anything which had preceded it, except as the one is able 
to be made thinner and lighter, and admits in conséquence of a doser 
correspondence and fit between the screw and flange of the cap and 
the neck and shoulder of the dredge. But the natural qualifies of 
celluloïd hâve long been well known, and cannot be monopolized in 
this way for the production of so simple and common an article as 
the top of a dredge or sait cellar. The substitution of a new and 
différent material may possibly in some rare instances amount to in- 
vention. But in order to do so — it is submitted — the substitution 
mtist lend itself in some spécial and not readil}- discernible manner to 
the production of a new and not otherwise attainable function or 
resuit, nothing of which appears hère. It was well understood, for 
example, that the composition called celluloïd, by reason of its com- 
parative hardness, durability, and lightness, as well as its capacity for 
being nicely shaped and molded, was able to be fashioned into any 
number of useful forms ; and it certainly would be carrying the idea 
of inventive genius to the extrême to hold that anything of that kind 
was required to perceive that the perforated top or cap of a dredge 
or sait cellar could be made with advantage ont of it. It amounted, at 
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best, to no more than the extension and adaptation of the recognized 
qualities of the material specified to the production of a simple and 
common domestic article, without any change in function, and vvith 
only a very inconsiderable variation in the resuit. 

The patent has four claims,^ in each of which, except the fîrst, the 
invention in terms is made to dépend upon the use of celluloid. In 
the fîrst, instead of this, "a material insensible to the émanations from 
the sait" is specified. This, while apparently seeking to broaden the 
claim as to the material, necessarily éliminâtes ail dredges except 
where sait is the commodity, and thus to that extent narrows it. Not 
only, however, does it by reason of this go outside of the spécifica- 
tions, but, in designating the material by the suggested cjuality only, 
it is made too indefinite and gênerai to be sustained. As to the other 
claims, nothing further need be said than that dépendent as they are 
on the mère substitution of celluloid for métal, rubber, or glass, pre- 
viously in use, they involve no invention and are therefore void on 
their face. 

The demurrer is sustained, and the bill is dismissed, with costs. 

''(l) A two-part dredge coniprising a body of noncorrosive material having 
Integrally an uppei- tlireaded portion, and a cap made wholly of a material 
insensible to the émanations from the sait, said cai) embodying a top contain- 
ing perforations and a flexible threaded flaiige, the latter in direct engagement 
with said tnreaded body portion. 

(2) A two-part dredge comprising a body of noncorrosive material having 
integrally an upjier threaded portion, and a thin slielWike cap made wholly 
of celluloid, said cap embodying a top containing perforations and a flexible 
threaded flange, the latter in direct engagement with said body portion. 

(3) A two-part dredge comprising a t)0d.y of noncorrosive material having 
integrally an upper threaded portion, aud a cap made wholly of celluloïd, said 
cap embodying a top containing perforations, and a thin flange having threads 
impressed through the thicline.s.s thereof and in direct engagement with said 
threaded bod.y portion. 

(4) A two-piu't dredge comprising a body of glass having an upper portion 
with molded threads, and a tiiin shell-lil-ce cap made wholly of celluloid, said 
cap embodying a top containing perforations and a flexible flange having 
threads impressed through the thiclcness tliereof aud in direct engagement 
with said molded threads of the l)ody portion. 
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KEASBEY & MATTISON CO. v. H. W. JOIINS-ÎIxVNVXLLB CO, 

(Cil-cuit Court, S. D. New Yorli. March 6, 1905.) 

Patents — Infbinqement — Machine kob Holding Tubes. 

The Keasbey pateut, Xo. 807,800, for a machine ter molding tubes, dis- 
closes invention, and the patentée was the Inventor. Also helA iiifringed. 

In Equity. 

Suit for injunction and an accounting for alleged infringement of 
U. S. letters patent No. 397,860, dated February 12. 1889. oranted to 
Henry G. Keasbey for improvement in a machine for molding tubes, 
etc. 

Edward K. Jones (Edmund Wetmore, of counsel), for complainant. 
A. Parker Smith, for défendant. 

RAY, District Judge. The same questions involved hère, substan- 
tially, hâve recently been passed upon by the Circuit Court of Appeals, 
Third Circuit, in Keasbey & Mattison Co. v. American Magnesia & 
Covering Co., 143 Fed. 490. It is only necessary for this court to refer 
to the opinion of that court in that case. The views there expressed 
are adopted. 

There will be a decree accordingly and for an accounting. The 
patent is valid. Keasbey was tlie inventor, and défendant infringes. 



In re ARMSTRONG. 
(District Court, S. D. lowa, W. D. April 7, 1006.) 

No. 254. 

1. BankbuptcT' — Validity of Liens — Mobtgages Given Within Foub 

Montes. 

The question whether or not a mortgage given by a bankrupt witliin 
four months prior to his banliruptcy, which was not fraudulent in fact. 
80 as to bring it within the ïR'ovisions of Banlir. Act July 1, 1898, c. 
541, §67e, 30 Stat. 564 [U. S. Conip. St. 1901, p. 3449], is void as a 
préférence must be determined under the provisions of sections OOa and 
60b, 30 Stat. 562 [U. S. Comp. St. 1901, p. 3445] as amended by Act 
Feb. 5, 1903, c. 487, § 13, 32 Stat. 799 [U. S. Comp. St. Supp. lOuô, p. 089], 
construed together. 

2. Same — Evidence Consideeed. 

A bankrupt owned over 3,000 acres of land in lowa, besides a valu- 
able homestead and a large amouut of personal property, in ail worth 
ovw $200,000. Ile was extensively engaged in farming and dealing in 
etock, and had been for many years regarded as a man of weaith and 
high Personal standing. Within four months prior to his bankruptey 
a local prlvate bank to which he owed ncarly $100,000 and the owner 
of which was old and in poor health asked him to secure its claim by 
a mortgage which he did. He continued to do business with the bank 
and afterward became indebted to it on overdrafts for more than $5,000, 
which was later secured by another mortgage. After the first mortgage 
was given and recorded, another bank, to which he was indebted, asked 
security, and was given a mortgage in part on other property ; the bank- 
rupt at tho time also l'urnishing a statemeiit showiug liini to l)e wovtîi, 
including his homestead, over $50,000, above ail indebtedness. Heia, 
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under tlie évidence tliat, while lie was in fact iiisolvent when the mort- 
gages were giveii, Le did not believe Iiimself to be so, but gave the mort- 
gages iii good faith, and witliout intention to give préférences ; that 
neitiier of the mortgugees, when the flrst two mortgages were given knew, 
or had reasonable cause to believe that lie was iiisolvent, and that such 
mortgages were valid liens, but that the overdraft mortgage given at a 
later date when his condition was better kuown was void, as a préf- 
érence. 

In Bankruptcy. On daims of William Arts and Thomas B. Mc- 
Pherson, mortgagees. 

T. J. Mahoney, John N. Baldwin, George S. Wright, J. P. Con- 
ner, P. E. C. Lally, and George H. Mayne, for claimants. 

J. Iv. Kennedy, M. L,- Learned, and George W. Paine, for the trus- 
tée. 

McPHERSON, District Judge. Alexander Armstrong, several 
years ago came from Illinois, to Carroll county, lowa, and engaged 
in farming and raising, feeding, buying, and selling of live stock, 
doing a large business. He became possessed of about 2,500 acres 
of land near Glidden, in Carroll county, and later on of more than 
600 acres of land in Monona county. He had several store build- 
ings in Glidden, and about six years since acquired a résidence worth 
several thousands of dollars, in the town, five or six miles from the 
farm. He was believed by ail to be worth more than $200,000, and 
to be a man of high character, and his crédit was measured by his 
requests. He was able to read in print, but in writing with diffi- 
culty, if at ail. For several years he did part, at least, of his bank- 
ing business at the German Bank in Carroll, lowa, known in this 
case as the "Hess Bank" from the name of the cashier. As time passed, 
he left the Hess Bank and became a borrower from former friends in 
Illinois, and from live stock commission men in Omaha and Chicago, 
and from an Omaha bank, presently to be mentioned, and from a 
bank in Carroll, referred to as the "Arts Bank." In buying prop- 
erty, he at times would assume the payment of mortgages, but usually 
crédit was extended him on the strength of his own signature. He 
had a son Henry, the owner of much property, for whom he indorsed 
large sums, who in 1904, became involved. But his suretyship debts 
he did not disclose until disaster overtook the son, subséquent to 
the mortgages in question. Alexander Armstrong, July 27, 1904, 
filed in this court his pétition in voluntary bankruptcy, and August 
26, 1904, he was adjudicated a bankrupt. 

Wm. Arts, of Carroll, the œunty seat of Carroll county, is a 
banker and capitalist. His bank, the German American Bank, known 
as the "Arts Bank," is a private bank of $50,000 capital. Arts is a 
man of wealth, but in what sum is not disclosed. He is 64 years 
of âge, and for the past two or three years, has been in bad health. 
He has three sons, W. A., Joseph, and Frank. W. A. Arts is his 
father's bank cashier. But Mr. Arts himself, when his health per- 
mitted, directed and controUed his affairs. Neither of the sons had 
any ownership in the bank, nor in the father's afïairs. Joseph does 
not seem to hâve had much, if anything, to do with the matters in- 
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volved herein. The son Frank is a merchant in Nebraska. In 1901, 
he was called to Carroll on account of the father's illness, and while 
there, he and the cashier, W. A. Arts, thought it best to go over 
the affairs of the bank, and they concKided to and did take, May 2, 
1904, from Armstrong and wife, a mortgage on his Carroll county 
farm of 2,280 acres to secure four notes then aggregating $98,- 
503.32. Mr. Arts was advised of this in the evening of that day 
by his son, and by a daughter who worked in the bank. He ratified 
the act, and in person took the mortgage the following day to the 
office of the county recorder and had it recorded; he then being con- 
valescent. This mortgage being to secure an antécédent indebted- 
ness, and given within four months of the proccedings in bank- 
ruptcy, is assailed by the trustée and other creditors, as being an 
unlawful préférence. 

The Union National Bank is of Omaha, with G. W. Wattles as 
its président, and Mr. Thomas as its cashier. Wattles had resided 
in Carroll county, lowa, was acquainted with Mr. Armstrong, both 
before and since he (Wattles) removed to Omaha 12 years ago. 
June 13, 1904, Armstrong gave his note evidencing his indebtedness 
to the Wattles bank for $22,000, and a mortgage securing the same 
on the lands in both counties. He also gave for the same purpose 
a chattel mortgage on ail his farm machinery and the crops for 
1904, on the Carroll county farm. This note and thèse mortgages 
were taken in the name of G. W. Wattles, trustée, for convenience, 
the Union National Bank in fact being the owner. After taking the 
mortgage of $98,503.32, Arts continued business with Armstrong; 
the latter drawing checks on Arts' bank, thcreby creating overdrafts 
aggregating near $3,000, which, with other indebtedness amounted 
June 17, 1904, to $5,512.40. On that day Armstrong gave Arts a 
mortgage to secure that sum, conveying 615 acres of Monona county 
land. Arts seeks to enforce that mortgage, and the trustée assails 
it as being an unlawful préférence, as having been given within 
four months of the bankruptcy proccedings, and given to secure a 
prior indebtedness. Thèse three claims bave been submittcd to the 
court. They were referred to the référée who took and bas reported 
the évidence with his findings of fact, practically ail of which are 
assailed by exceptions, some by one party, and some by others. While 
the court indorses some of the findings, but not ail, the case is sim- 
plified for this court, and perhaps for the Appellate Court, if an ap- 
peal or proccedings for review be taken, by making indcpendent 
findings of fact. 

First, as to the McPherson claim: 

The note for $22,000 is negotiable in form. McPherson bought it 
before due, knowing nothing of its considération, nor that it 
was a renewal of prior notes, and knew nothing concerning any 
facts connected with the mortgage. In the usual course of business 
he paid Wattles in money, its full face value. A few days before 
buying the note, he knew of a proposed attachment suit against 
Armstrong, and was asked to become a surety on the bond. He de- 
clined to become such surety, and advised against bringing the ac- 
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tion. But he acquired no knowledge of Armstrong's insolvency, 
and ail information that came to him with référence to tlie pro- 
posed action is of no importance in this case. During the pendency 
of this action, McPherson has sold the note and mortgages back to 
Wattles, or the bank. Whether selling the note back places the 
bank in a différent position from what it once occupied I will not 
discuss. What I hold is that the note represcnts an actual and bona 
fide indebtedness for the full amount expressed. Armstrong has no 
défense to the note, nor any part thereof, in the hands of Wattles or 
his bank or in the hands of any holder. The mortgages securing the 
note would pass to McPherson both by assignment and as incidents 
to the note, and would pass back to Wattles, or the bank, when the 
note went back. But the question of thèse transfers, in my opinion, 
is immaterial, and it is not of the slightest concern whether Wattles 
or his bank, or McPherson, is pressing the claim. McPherson was 
an innocent holder of both the notes and mortgages for full value 
before due. Now Wattles' bank owns them. But the bankrupt 
statute Controls the situation. I know of no authority that liolds that 
an innocent purchaser before due of such paper, can escape from 
the bankrupt statute. And counsel for claimant cites no authority, 
and the contention is without force. If I am not correct in this, the 
dullest mind, with a stifling of the conscience, can easily circumvent 
the statute against unlawful préférences. 

The McPherson claim was secured by mortgages. At the tmic 
they were given, Wattles and his bank had learned of the Arts 
mortgage. Mr. Thomas, the cashier, went to Armstrong to ascer- 
tain his financial standing which resulted in Armstrong giving 
him a signed written statement. That statement was to the effect 
that he owned lowa real estate of the value of $233,400, after omit- 
ting his homestead. He placed the value of his homestead at $12,000. 
He placed his real estate mortgages, including the one to Arts, at 
$147,500, leaving the net value of his real estate, aside from his 
homestead, at $65,940. He represented his cattle, horses, hogs, and 
machinery to be worth $19,300, and his other debts, including that of 
Wattles, $47,900. Counting his homestead, his net worth, then ac- 
cording to his own schedule, was $54,340, and omitting his home- 
stead his net worth, as per his statement, was $42,340. In my ooinion 
the homestead should not be considered on the question of solvency 
or insolvency, although as eminent a judge as Judge Hammond held 
otherwise in Re Bauman (D. C.) 96 Fed. 946, and the letter of the 
statute sustains that holding. 

In the year previous Armstrong made a written statement to 
Wattles' bank for the purpose of obtaining crédit, now covered 
by the note and mortgages in question, in which his propertv, in- 
cluding his homestead, was listed at $246,750, and his liabilities at 
$36,000. Armstrong was believed by Wattles and his associâtes in 
the bank, as well as by the people generally, to be a man of integrity 
and high character, and in ail respects worthy of belief. That Wat- 
tles and his cashier, in taking the security, believed Armstrong to be 
Suivent, I hâve no doubt, and it is equally clear that Armstrong 
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himself then believed the same. There are but two facts tending to 
show that Armstrong then believed he was creating an nnlawful 
préférence. The one fact is that Armstrong so testifies. But as 
against his testimony is évidence from witnesses equally crédible. 
And against his testimony are his two written statements ; on one of 
which he obtained crédit, and on the other was granted time. The 
fact that the bank asked for security, or even was insistent, is no 
proof of knowledge of insolvency. If such facts are to be deemed 
material as showing insolvency, or knowledge of insolvency, then 
any and every man asking for security is to be challenged in his 
effort to protect himself against future contingencies. Wattles knew 
that Arts had his claim covered by a mortgage, and it naturally 
and legitimately was a reason why he should hâve his claim secured. 
But wanting either a past or présent indebtedness secured is not 
proof of knowledge of insolvency. Armstrong was a large dealer 
in cattle, and it is common knowledge of ail informed people in the 
West, that such a business is of a fluctuating character. The sol- 
vent cattle dealer of this year may next year be in embarrassed cir- 
cumstances. 

The évidence fails to persuade me that Armstrong then knevi' that 
he was insolvent, and much less does it tend to persuade me that 
Wattles or his cashier knew of it. The fact that he vi'as then insol- 
vent is but one link in the chain of évidence. The facts are that Arts' 
mortgage started the talk. Then he gave the Wattles mortgage, in- 
sisting he would and could pay ail claims in full. Then, after con- 
férences, be concluded that bankruptcy proceedings would be profit- 
able to him. He then recalled, and, for the first time in many years, 
if ever, he made known a very large claim of 20 years standing, due, 
as he says, to his wife. This claim was known by no one but himself 
and wife, and for years had been barred by the statute of limita- 
tions, but for the fact, that he only could plead the statute, and his 
own interest suggesting it, he waives the statute. And to make such 
vvaiver effective, he recalls, so he says, that he knew he was insol- 
vent when he made the mortgages. 

As to the Arts mortgage, the case is much stronger. Arts was 
not asking for a mortgage, and never had asked it. He was an 
old man, and had been stricken with disease. His cashier was con- 
tent with the situation. His daughter working in the bank made no 
suggestion, nor did his other résident son. Ail of them, as a matter 
of filial duty, and probably by prospect of inheritance, were inter- 
ested. Thereupon, his son from Nebraska comes to remain with 
the father during what was supposed to be his last illness. And 
this son, a business man, loitering about the bank, most sensibly 
said that Armstrong's indebtedness held by a feeble old man, was 
too large, and had run too long without security. The mortgage 
was requested for that reason, and it was given. And if this amounts 
to the dignity of proof of insolvency or knowledge thereof, then no 
man can safely close his affairs. The contention is that there was 
an oral agreement to keep it from record. This is not only de- 
nied by évidence of the most substantial and detailed character, but 
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the fact that it was at once recorded with no intervening circum- 
stance, shows that the contention shoiild not be believed. And the 
fact that Arts asked that a notation tbereof be kept from a blotter 
on the counter is of shght importance. It was not a public record. 
The recorder kept it on his own voHtion, and the promiscuous 
crowd only examined it. Abstractors and searchers of titles and Hens 
went to the officiai records, where the mortgage was of record and 
indexed. It was not unnatural that Arts preferred to not display 
his business to the gossips. It is a circumstance against Arts ; but 
it is only a circumstance. But the substantial fact, in addition to 
ail others, is that Armstrong with nothing to his crédit, kept on 
drawing checks on the bank of Arts until he created an overdraft 
of several thousands of dollars. But for the belief of Arts, in the sol- 
vency of Armstrong, why were those checks honored ? And but for the 
belief of Armstrong in his own solvency, why did he draw them? 
When he drew those checks, he expected them to be paid, thereby 
evidencing his belief that Arts believed him to be solvent. Any 
other answer makes him a confessed and common swindler of an 
old man, his long-time friend, and who had carried him for years. 
And this I do not believe. It is more charitable and reasonable to 
believe that he is now too anxious to participate in his wife's name 
of a larger share in the estate. Subséquent events show that he then 
was insolvent. But we are now looking backwards. Arts and Wattles 
were then looking forward. The resuit of it ail is that both Arts 
and Wattles took their mortgages in good faith for actual indebted- 
ness as stated in their mortgages. Neither of them knew of the in- 
solvency of Armstrong, nor had either of them reasonable grounds 
for believing him to be insolvent. Nor did Armstrong then knovi' it 
nor believe it, but he believed as he insisted over and over again 
that he was solvent, and would and could pay his debts in fuU with a 
few months' time. 

A différent state of facts exists as to the mortgage taken by Arts 
to secure the overdrafts referred to and some omitted indebtedness. 
That was the création of an unlawful préférence. Time had elapsed 
since taking his large mortgage, and a différent situation existed, 
and the facts were becoming known. But as to the large mortgage 
of Arts, and the one to Wattles, on the foregoing facts, what is the 
law and how shall it be applied? Of course, ail parts of the statute 
of 1898 and the amendments of 1903 must be construed together, 
and every provision must be given a meaning. And the apparent 
conflicting récitals can only be given a meaning, as intended by Con- 
gress, by applying the provisions applicable to the facts. A statute 
arbitrary in its provisions can be interpreted in no other way. 

The question is : What is the law of the case in hand ? And in 
arriving at that the question is : What has been decided in cases 
similar to this? and not, what has been said by argument on other 
questions? That the scope of the statutes is that tlae bankrupt is to 
be protected and discharged, and his estate as owned by him four 
months prior to the adjudication, as said in one case by Judge San- 
born (Swarts v. Fourth Nat. Bank, 117 Fed. 1, 54 C. C. A. 1187), is 
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true. And it is equally true as stated by Justice Miller (Wilson v. 
City Bank, 17 Wall. 480, 21 L. Ed. 723), reversing the order of 
statement, that the primary object is to secure a just distribution 
of the bankrupt's property, and the secondary purpose is to release 
the bankrupt from his debts. Undoubtedly correct as thèse state- 
ments are, there are exceptions thereto. It is only the honest debtor 
who is released, and from only part of his debts, and then only by 
surrendering part of his property, and such part as he has net law- 
fuUy disposed. So that the issues in the cases at bar must be kept 
in mind. And in ascertaining what is now before the court, mate- 
rial aid is given by stating what is net before the court. 

By giving the mortgages, the question is not whether Armstrong 
committed acts of bankruptcy, and whether he could hâve been ad- 
judicated a bankrupt in an involuntary proceeding, because this is 
a proceeding in voluntary bankruptcy. It was upon his own pétition 
that he was adjudicated. Therefore the provisions of section 3, Act 
July 1, 1898, c. 541, 30 Stat. 546 [U. S. Comp. St. 1901, p. 3423], 
hâve no relevancy. But if mistaken as to this and if section 3 is rele- 
vant, then the language of the section shows that the préférence con- 
demned is the one made by the debtor with the intent by hini to 
prefer such creditor over his other creditors. This is not a case 
where Arts or Wattles has received a préférence, and is urging a 
claim with or without surrendering the préférence, and, therefore, 
section 57g (30 Stat. 560 [U. S. Comp. St. 1901, p. 3444]) is not 
controlling. And if 57g Uas the slightest relevancy it will be scen 
that the amendment of 1903, Act Feb. 5, 1903, c. 487, § 13, 32 Stat. 
799 [U. S. Comp. St. Supp. 1905, p. 689], specifically refers to such 
préférences as can be avoided under 60b or 67e. Act July 1, 1893, 
c. 541, 30 Stat. 562, 564 [U. S. Comp. St. 1901, pp. 3445, 3149]. 
This is not a case wherein either Arts or Wattles is seeking to en- 
force a mortgage void under the lowa laws, nor under the gênerai 
unwritten law, as having been made or received with the intent to 
hinder, delay, or defraud creditors. The mortgages were authorized 
under the lowa laws, and there is no fraud on the part of the mort- 
gagor or the mortgagee, and no purpose to hinder, cheat, defraud, 
or delay any creditor. Therefore, neither the statute denouncing 
conveyances actually fraudulent, nor the state laws, control this 
case. And this is not a case wherein the trustée is seeking to re- 
cover property, including money turned over or paid, as an unlavif- 
ful préférence. Therefore section 70 (30 Stat. 665 [U. S. Comp. 
St. 1901, p. 3451]), which provides that certain property shall vest 
in the trustée, and what property he can recover, is not décisive. 

But this case, restated, is one where a debtor in fact insolvent, 
makes a mortgage to secure prior indebtedness within four months, 
free from fraud, believing he is solvent, and the mortgagee believ- 
ing the same, and not having facts which would lead him to believe 
in insolvency. Section 60a, defines that to be a préférence, but 
neither as an actual nor a constructive fraud. 30 Stat. 562 [U. S. 
Comp. St. 1901, p. 3445]. Section 60b provides that the trustée 
can avoid such préférence by an action, or défensive proceedings 
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in court, în a case wherein the mortgagee shall hâve had reasonable 
grounds to believe that it was intended thereby to give a préférence. 
And it foUows that the two paragraphs of section 60a, and section 
60b, pertaining to the one subject of préférence, must be construed 
togethcr. Otherwise, ail préférences will be unlawful, and ail préf- 
érences will be avoided. And then 60b becomes nothing but empty 
words. I shall briefly review the cases I believe to be in point, 
omitting the large number deciding questions arising under other 
sections of the statute. 

In re Eggert, 102 Fed. 735, 43 C. C. A. 1, by the Circuit Court 
of AiJpeals, Seventh Circuit. The cases under the statute of 1867 
are reviewed and elaborately discussed. The mortgage was within 
four months, was for a prior debt, and made when the debtor was 
jnsolvent. But the mortgagee did not know of tiie insolvency, and 
the trustée was ordered to pay the claim in full, and the order was 
aflirmed. After reviewing the cases, Judge Jenkins says: 

"The résultant of ail thèse décisions we take to be this : That the créditer 
is not to be eharged with the knowledge ot hls debtor's fluanciul couditiou 
froin mère noui)ayiiient of his debt, or from circumstanees whieh give rise to 
mère suspicion In hls mind of possible Insolvency ; that it Is not essontlal 
that the creditor should hâve actual knowledge of, or belief in, his debtor's 
solvency, but that he should hare reasonable cause to believe hls debtor to be 
solvent ; that If facts and circumstanees with respect to the debtor's financial 
condition are brought home to him, such as would put an ordlnarlly prudent 
man upon inqulry, the creditor Is chargeable with knowledge of the facts 
which such inquiry should reasonably be exrected to disclose." 

Hackney v. Raymond Bros. Clarke Ce, 94 N. W. 823, by the 
Suprême Court of Nebraska. The case was one brought by the 
trustée to recover property turned over within four months by an 
insolvent on a prior debt. The trustée was defeated and the case 
was afFirmed largely on the strength of the Eggert Case. 

In re Virginia Hardwood Company (D. C.) 139 Fed. 209, by 
Judge Rogers, of the Western Arkansas District. The mortgage 
was defeated, but only because of the facts, that an unlawful préfér- 
ence was intended, he having such knowledge of the insolvency and 
knowing that a préférence was intended. 

In re Graham (D. C.) 110 Fed. 133, decided by Judge Humphrey, 
of the District of Illinois. On the facts, the court held that the trans- 
fer within four months was made and received with the intent to 
create a préférence, and therefore was set aside. 

Egan Bank v. Rice, 119 Fed. 107, 56 C. C. A. 157, by the Circuit 
Court of Appeals, Eighth Circuit. The court held that the chattel 
mortgage in part to secure a prior debt, executed within four months, 
was fraudulent, because allowing the mortgagor to remain in posses- 
sion and sell. 

Pollock V. Jones, 124 Fed. 163, 61 C. C. A. 555, by the Circuit 
Court of Appeals, Fourth Circuit. The mortgage was for a prior 
debt executed within four months. The mortgage was avoided on 
two grounds: (1) Executed by one of the firm only; (2) because 
both mortgagor and mortgagee knew that a préférence was created. 

McNair v. Mcintyre, 113 Fed. 113, 51 C. C, A. 89, by the Circuit 
145 F.— 14 
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Court of x\ppeals, Pourtli Circuit. The mortgage was for a prior 
debt, within four months, and was enforced against the trustée on 
findings that neither knew of the insolvency, and there was no in- 
tent to create a préférence. Brandenburg on Bankruptcy (3d Ed.) 
§ 962, présents the proposition in line with the foregoing cases. He 
analyzes the statutes by saying tliat not one section must be taltcn, 
but that force must be given to ail the provisions, and reaches the 
conclusion that to avoid such a mortgage, iïve phases must concur, 
and if any one is lacking the transfer will be enforced, viz. : (1) 
The debtor must hâve been insolvent. (2) He must hâve made the 
mortgage. (3) The resuit must be to give the secured creditor a 
greater percentage than other creditors. (4) It must hâve been made 
within four months. (5) The mortgage creditor must bave had rea- 
sonable cause to believe that a préférence was intended. The law 
of Bankruptcy by Loveland (2d Ed.) §§ 159, 160, is stated the same 
as by Brandenburg. Cullinane v. Bank, 123 lowa, 340, 343, 98 N. 
W. 887; Des Moines Bank v. Morgan Jewelry Co., 123 lowa, 432, 
437, 99 N. W. 121. 

Counsel on both sides in the case at bar, most earnestly contended 
at the argument that the récent case by the Suprême Court of Kep- 
pel V. Tiffin Bank, 197 U. S. 356, 25 Sup. Ct. 443, 49 E. Ed. 790, 
is in point. But it is not. That Vi'as a case on the one question, of the 
meaning of the word "surrender" under section 57g. And that court 
held, four judges dissenting, that when a mortgage was adjudged 
to- be an unlawful préférence, that the mortgagee could then partici- 
pate as a gênerai creditor, because he then had "surrendered." On 
that question the case is an authority, and on no other question. 
And Swartz v. Bank, 117 Fed. 1, 54 C. C. A. 387, was with référ- 
ence to the surrender feature covered by 57g. 

I conclude this opinion, by stating my gênerai conclusions. Sec- 
tion 67e has référence to conveyances and transfers involving moral 
turpitude and which are fraudulent in fact. Section 60a defines 
the Word "préférence," while 60b provides what préférences can be 
avoided, and the two must be construed together and as a whole. 
If this be not so, then I am unable to see the purpose that 60b can 
serve. And the préférence to be avoided must not only be a mort- 
gage or transfer executed by an insolvent within four months, and 
to secure a jjrior debt, but the mortgagee when taking it must bave 
had reasonable cause to believe it was intended to give him a greater 
per cent, than the other creditors would receive. I appreciate the im- 
portance of the argument that the property of the bankrupt is to be 
equitably and ratably apportioned among the creditors. Much 
can be said as to that, and in many cases such is the law. But the 
term "creditors" does not mean ail creditors, and when the law 
is so made to mean, then crédit, as well as business generally is at 
an end. General principles of jurisprudence must govern in busi- 
ness circles, except as changed by statute. And when Congress 
enacted section 3 against préférences it was provided to be unlawful 
only when the debtor intended the préférence, and by section 60b, 
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when the mortgagee had the intent. And a mortgage of itself is 
not a préférence. 

The holding is that Arts, as to his large claim, and Wattles, as to 
his claim, had no such intent. Those two daims will be paid by the 
trustée. The other claim of Arts will stand as an unsecured claim. 



In re HOBBS & CO. 

(District Court, N. D. West Virginia. April 17, 1906.) 

1. BAKKRUPTCY JURISDICTION OF COURT — CONTROVERSIES BETWEEN THIRD PeB- 

SONS. 

Under tlie gênerai powers conferred on courts of bankruDtev, by Bankr. 
Act July 1, 1898, c. 541, § 2, (07), 30 Stat. .j4.j [U. S. Couip. St. 1001, p. 
3421], to cause the estâtes of baukrupts to be collected and distrUnited, to 
détermine coutroversies in relation thereto and bring in additional iiarties 
wlien neeessary for the complète détermination of a controversy, the test 
of jurisdiction to détermine matters in controversy between third person» 
is the necessity of doing so in order to administer the estate. 

2. Same. 

Where a firm of building contractors was adjudged bankrupt, having on 
hand at the time uncompleted coutracts for buildings against which me- 
chanics' liens had been filed by persons wbo had furuished labor and 
materials to the bankrupts, which contracts it is neeessary to complète 
to obtain paynient from the owners and avoid loss to the estate, the court 
of bankruptcy bas jurisdiction to bring in the lien claimants and adjudi- 
cate the validity of their liens, so far as they afCect the balance due under 
the contracts as a neeessary condition précèdent to a settlement between 
the bankrupts and the owners. 

3. Mechanics' Liens — West Virginia Statite — Recordino of Contract. 

Under the provision of the mechanic's lien law of West Virginia (Code 
1899, c. 75, §5), requiring the owner, in order to limit his liability to 
lienholders to the contract price to record his contraet with the county 
clerk, "or so much thereof as shows tbe contract price and the times of its 
payment," such contract need not be acknowledged to be entitled to 
record. 

4. Bankruptcy. — Enforcement of Mechanics' Liens on Builuings Erected 

BY Bankrupts. 

Various mechanic's lien claims, under the statute of West Virginia, 
against buildings in course of érection by a bankrupt firm, considered, 
and adjudicated in so far as they affected the aniouut due from the owners 
to the bankrupts under their contracts.. 

In Bankruptcy. On report of spécial master. 

On April 21, 1904, the Randolph National Bank, James P. Tenley, and Robert 
Spurling flled In this court their pétition against the firm of Ilobbs & Co., 
composed of Frank N. Hobbs, Robert M. Boyle, and Lewis E. Parkinson, ask- 
ing that said firm be adjudged bankrupt. On the next day the same parties 
flled an ancillary pétition settiug forth that said Ilobbs & Co. were building 
contractors having contracts for building the Davis & Elkins Collège at 
Blkins, W. Va., at a contract price of between $40,000 and $50,000, and a busi- 
ness building for W. H. Cobb of the same place for about the same con- 
tract price ; that there were considérable sunis due on said contracts from the 
owners, but large amouuts of mechanic and labor liens had been taken and 
were being prepared to be taken against said buildings; that said firm was 
believed to hâve under contract buildings in Fairmont, W. Va., Morgantown. 
W, Va., and elsewhere; that the debts and liabllitles of said firm would ag- 
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gregate abolit $50,000; and that tlie face value ot its assets was about tlie 
same, subject, however, to set-offs wblch would rediice the true value of such 
assets to between 830,000 and $15,000; tliat about tbe 18th day of April, 1904, 
Frank N. Hobbs, a member of the flrm, had abscouded vi'ith a large amount 
of tbe assets, leaving the firm utterly insolvent; tliat on April 18, 1904, the 
two other menibers of the firm, Boyle and Parkinson, bad filed their bill 
in equlty in tbe circuit court of Marion county agaiust Frank N. Hobbs, as 
sole défendant, chargiug the eriminal eonduct of Hobbs and the impairment 
of tbe crédit of said flrm thereby, and prayiug tbe appointment of re- 
ceiver to take charge of and protoct tbe remaining assets of tlie firm from bis 
control ; that on that day receivers had by said state court beeu api)i)inted 
in the persous of E. M. Showalter and J. P. Kirl)y, wbo duly qualifled as 
such. Tbe prayer is that Hobbs, lîoyle, and Parkinson, as individuals and as 
composing tbe firm of Hobbs & Co., and Showalter and Ivirby, receivers, be 
made défendants, and that a recoivor bo appointed for said flrm by tbis court. 
Upon this pétition, on said April 2-!, 1004, an order was eutered by this court 
npnointing W, H. Cobli and B. M. Showalter temporary receivers for said 
firjn, and dirccting them to take possession of the property, collect out- 
standing debts, iustitute suits for that imrpose, ascertain and report tlii; 
assets aud what contraets remained unexeeuted, the cost of completlon, and 
the amounts unpaid by the owners tbereon, and, in order to do this, author- 
îzing tbem to eniploy a skilled builder to assist in making estimâtes. 

On May 25, 1004, tbe original petitiouers flled an amended pétition, in 
wbich they allège that it bas appeared sinee tbe filing of their original pé- 
tition that said firm had flve large contraets, oue for the érection of a 
building for the state at the Uuiversity for about ,'513,000, two for G. W. 
Watson at Fairmont, aggregating about ^25,000, one for W. II. Cobb for 
about )f38,C00 and one for tbe Davis & Blkins Collège for about $48,000; 
that it would cost $1.203 to finish tbe Cobb house upon wbich eveut there 
would be due from Cobb $3,923; tbat $2,900 would complète the Davis & 
Elkins Collège Building, when $7,442 would be due from that corporation; 
that to complète the two Watson bouses would cost for tbe one $0,700 aud 
$7,000 would tben be due therefor, for the other $3,300, when $7,448 would 
be dtie tbereon ; tbat the contract with tbe state for the TTniversity had 
been canceled; that the debts of said firm aggregated about $50,000 and its 
assets would not exceed $20,000 ; tbat materlal purcbased by said flrm was 
on the grounds, ready to be placed in said bouses, and ail that would be 
neeessary would be to emplo.y and pay the labor involved to complète said 
contracta; that not to utilize said material in said buildings for wbich it 
had been specially prepared would be to make it almost entirely valueless, 
wbile for tbe owners to bave to buy new material and complète their re- 
spective buildings would absorb ail of tbe contract priées ; that a large number 
of mechanics' and materlalmen's liens had been taken upon said several 
buildings, some valid, otbers not, and that the Kane & Keyser Hardware 
Company had instituted a suit to assert such a lien for nearly $2,500 against 
tbe Cobb building, and other suits were tbreatened to the imminent danger 
of great loss to the assets of said bankrupt firm ; that the wife of Hobbs 
was seeking to witbdraw assets of said company ; tbat judgments were being 
taken against the firm and material removed by materialmen from the 
custody of the firm, and the prayer is tbat receivers be appointed and an in- 
junction be awarded restraining ail persons from interfering with their ad- 
ministration of alïairs, and espeeially restraining Kane & Keyser Ilar(iwar(> 
Company from further proceedings in its suit. Tbe injunction was granted, 
and process issued tbereon. 

On May 27, 1904, the usual orders adjudgiug said firm of Hobbs & Co. and 
Frank N. Hobbs, Robert M. Boyle, and Lewis E. Parkinson members thereof, 
as individuals, bankrupt, and referring the case to Geo. P. Shirloy, roferce, 
were entered. On May 28, 1904, receivers Showalter and Col)b filed their 
first report, in wbich they say they bave been unable to collect any of 
the assets of said flrm ; that it had flve unflnishod contraets on band, one 
for the Tîniversity building which the state bad canceled, but for work 
upon which they thiuk $1,500 should reasonably be recoverod from tho 
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State of yVcst Virginia; that they Iwd two arcliitoets examine the other 
tour buildings and retum tlieir estimâtes with tlieir report, from wliich they 
State the amouuts uecessary to complète the buildings aud tlie amouuts theii 
to become due tlierefor to be substantially as stated above from the amendeil 
pétition; that Oobb, the Davis & Blkins Collège, and Watson each has bonds 
of indemnity from the jEtna Indemnlty Company to secure ])erformance of 
their contracts ; that meehanics' liens bave been taken, the validity of many 
in large amounts they doubt; that otlier assets of said flrm are due from 
the Coolv Hospital & Training School, Lon C. Smitb, the eity of Fairmont, 
Joseph C. Rider, Ella B., Joseph B., and George C. Murray ; that E. M. 
Showalter executed a note for $736 to tbe wife of Hobbs which belonged to 
the flrm, and asks that she be required to prove her right thereto, and 
that material on hand should be at once used to complète the buildings. On 
the same day an order was entered filing this report, directing the receivers 
to employ meehanics and proceed to complète the buildings of Gobb and the 
Davis & Blkins Collège, to collect as tbe work progressed the pro rata parts 
of the contract priées, and apply the same towards paying the construction 
costs, and, in case either one of the said owuers failed to pay. then to borrow 
money suffleient to complète said buildings, issue certiflcates, and provide 
for the payment of the same out of the res^idue due upon the buildings wheu 
completed. This order granted also the injunction against the Kane & 
Keyser Hardware Company and others above referred to. 

At various times in tlie clerk's ofilce and before Référée Shirley, answers 
of the Kane & Keyser Hardware Company, the Davis & Elkins Collège Corpora- 
tion, AV. H. Cobb, C. W. Watson, tbe S. H. Calkins Company, and Charles C. 
Hough had been filed, and on July 28, 1904, upon the pétitions, tbe.-:e answers, 
replications thereto, the motion of Kane & Keyser to dissolve the injunction as 
to it, it was ordered that the motion to dissolve be overruled and said in- 
junction continued, tbe cause be referred to Référée Sliirley as spécial master 
to report: First, the material and labor liens against the Cobb lots and build- 
ings ; second, such liens upon the Davis & Elkins Collège jn'operty ; third, 
such liens ou the Cook Hospital & Training School Company's property ; 
fourth, such liens on the property of Ida il. and Lucy L. Watson. This 
order further direetod ail additional neces'îary parties to be made, and gave 
leave to petitioners to file anotber amendod pétition for that purpose. It 
then directs said spécial master to report: First, which of said meehanics' 
and maierialmen's liens against the several buildings arose for labor per- 
formed by Hobbs & Co., and whether said liens were perfected before or 
af'er the institution of thèse proeoedings ; second, wh.at part of the contract 
priées for said buildings was due at the institution of this suit, ail the facts 
relating to said c-outracts, and what aniovnits bave been paid by ownors 
to complote their buildings since the appointment of the receivers ; third, 
whether any other liens existed against tlie real cstato of the owners prior to 
such moebanies' labor and materialmen's liens; fourth, to a.seertain the 
spécifie real estate hourid for said meehanics', etc., liens ; fiftb, the amount 
due or to become due to Hobbs & Co. on the Cobb Building at the time of 
tbe institution of the suit by Kane and Keyseï- ; sixth, any other pertinent 
matter. The master is direeted to give nptice to parties, and leave was then 
given to ail parties claiuiing labor, meehanics' and materialmen's liens 
against tbe Davis & Elkins Collège and other proiKUlies against which suit 
had not been brougbt in the state court to institute and mature, but not 
further prosecute, one suit against each property in the state courts to assert 
such liens. 

C.i August 19, 1004, the original petitioners flled a second amended pétition 
mailing new parties, as suggested by tbe court in the order last referred to, 
stating that the lots upon which the C. W. Watson bouses were being con- 
structed belonged to Ida M. and Lucy L. Watson ; tliat Saille N. Showalter 
had reccntl.v had a house ereeted for her by IIol)l)s & Co. ; that meehanics' 
liens bave been taken upon tliis building, and t]ie,y do not know tbe con- 
tract priée or the status of the work upon the same; that the John R. 
Cook Iloi^pitai & Training School Company lind a large building constructed 
by said baukrupt firm, but it does not .know the contract price or the 
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amount due tliereon; tliat Cobb liad executed a deeil of trust on liis lot to 
,T. F. Harding, trustée, to seeure A. B. Serpell $10,000. The prayer is tliat 
Ida M. Watson, Lucy Tj. Watson, Jolui B. Cook, Oook Hospital & Training 
Scliool Company, Sallie SUowalter, J. F. Hardiug, trustée, and A. B. Serpell 
be made detoidauts and answer, and ail parties baving liens come into this 
suit and assert tlio same. 

The answers rel'erred to in the docree of the 28th day o( July, 1904, need 
uot in this statenieut to be considered furtber at this time thau to state 
that the property owners thus ansvveriug ail seem to admit the jurisdiction 
and right of this bankrupt court to pass upon and détermine the validity 
of the mecbanics', materialnien's and laborers' liens sought to be asserted 
agaiust their resi)eetive properties, but earnestly deny the validity of each 
and every oue of them for reasons that will be more fully considered In 
the opinion following. Before Spécial Master Shirley 40 separate and dis- 
tinct answers of mechanics, materialmen, and laborers were filed setting up 
liens upon the varions properties aud filing the record évidence upou which 
such liens were based. The spécial master, after uionths of almost eontinu- 
ous labor, and the taking of an enormous amount of testimony. on the lôth 
day of September, 1905, flled his report to which the Davis & Elkins Collège 
Corporation, W. H. Cobb, Ida M., Lucy L., and Clarence W. Watson, the Cook 
Hospital & Training School Company, owners, and tbe CoUins Company, the 
Kane & Keyser Hardware Company, Kelley & Jones, James E. Hanley, L. 
Creed Wolf, the Elkins Planing Mill Company, the Fainnont Wall Paper 
Company, and the D. M. Anderson, Mariner Son & Co., lien claimants, hâve 
filed voluminous exceptions. 

Dailey & Bowers, W. H. Cobb, Charles Powell, G. M. Alexander, 
and E. M. Showalter, for owners. 

Harvey F. Smith, Talbott & Hoover, W. B. Maxwell, D. H. Hill 
Arnold, W. E. Baker, C. W. Maxwell, J. F. Harding, James A. Bent, 
S. T. Spears, W. S. Meredith, W. B. Cornwell, P. J. Hoge, Scott 
Lowe, Tusca Morris, and A. L,. Lehman, for claimants. 

DAYTON, District Judge (after stating the facts as above). At 
the threshold of a considération of this very volumJnotis record and 
the many intricate and perplexing questions involved, it becomes ab- 
solutely necessary to keep in view constantly the extent of this court's 
jurisdiction in the premises. As a court of bankruptcy, inasmuch as 
the firm of Hobbs & Co. and its members as individuals bave been 
properly adjudged bankrupts, it is its plain duty (a) to seeure control 
of ail the assets of said firm or its individual members, and (b) dis- 
burse such assets to the respective creditors of each— firm assets to 
firm debts, individual assets to individual debts. Inasmuch as no as- 
sets hâve been found of the individual members, and no debts proven 
against them as such, they as individuals need not be further consid- 
ered. In the distribution of the firm assets ail its creditors, after the 
payment of the costs of suit and administration, are entitled to share 
pari passu, unless liens exist as provided bv sections 64, 65, 66, and 
67 of the bankrupt act (Act July 1, 'l898, c. 541, 30 Stat. 
563-565 [U. S. Comp. St. 1901, pp. 3447-3450]), in which 
case such liens are to be expressly preserved in priority. It 
is no concern, ordinarily, of this court what collatéral controversies 
may arise between outside parties because of an individual's, firm's 
or corporation's bankruptc}'. Its sole purpose must be, as I hâve said, 
to collect the assets and apply the same to the bankrupt's debts. Con- 
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sent of parties to détermine outside and collatéral issues between 
other parties cannot give jurisdiction to this court. Byers v. McAu- 
ley, 149 U. S. 608, 13 Sup. Ct. 906, 37 L,. Ed. 867; Olds Wagon Works 
V. Benedict, 67 Fed. 1, 14 C. C. A. 285. 

It would therefore at first blush appear that this court could bave 
nothing to do witb the détermination of the controversies existing be- 
tween the materialmen, the mechanics, and the laborers on the one 
side, and the owners on the other side ; the first claiming and the latter 
denying the existence of liens upon the properties of the latter, and 
that ail this court should do would be to collect from the owners the 
sums due under contract from them to Hobbs & Co. and disburse the 
amounts thereof among the creditors of this bankrupt firm. In any 
event, I think it can be assumed at once that no obligation rests upon 
this court by its process to enforce any such liens against the proper- 
ties of such owners. But, on the other hand, it is to be remembered 
that thèse courts do hâve jurisdiction to "bring in and substitute ad- 
ditional persons or parties in proceedings in bankruptcy when neces- 
sary for the complète détermination of a matter in controversy." 
The touchstone of jurisdiction in such cases is whether it is necessary, 
in order to fully secure and disburse the bankrupt's assets, to pass 
upon the rights of other parties. Does such necessity necessarily 
exist in this case? After earnest thought and considération of the sit- 
uation I am driven to the conclusion that it does. Hère was a con- 
tracting firm, doing a very large business, hopelessly involved, thrown 
into bankruptcy, with every dollar of its assets locked up and dépend- 
ent upon the fulfillment of its uncompleted contracts. In each case 
it had, for a fixed price, contracted with the owner to build, and in 
each case the owner had right to withhold the contract price or a part 
of it to secure the building's completion. In each case the debts due 
thèse mechanics, materialmen, and laborers were primarily debts con- 
tracted by the bankrupt firm and not by the owners. Thèse owners 
cannot in any event be held personally liable for thèse debts to thèse 
men, while the firm and its individual members were so liable. Only 
by an express statute of the state can the owners be aiïected at ail by 
thèse debts, and that under express conditions and limitations fixed by 
the statute, by having liens therefor attach to the building upon which 
work was done or material provided for which was the considération 
of the debt. If such lien bas attached to the owners' property, he bas 
the right to demand that this contracting firm secure its release by 
payment, and, if he does not, to withhold from the amount due from 
him to the contractor sufficient to pay it. Thus it is that this court 
could not require the owner to pay over to its receivers or trustée the 
sum due, unless it did so with the obligation upon it to dévote the fund 
as far as it would go to the release of such liens, without violating the 
sanctity of the contract between the owner and the contracting firm. 
Under such circumstances, the valid liens attaching to the owners' 
property become in equity liens upon the funds coUected on behalf 
of the bankrupt contractor from the owner, and such funds must 
first be applied to the payment of such liens before any gênerai cred- 
itors can hâve any lot or share therein. The conclusion therefore is 
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inévitable that, in order to make proper distribution of the funds 
arising under each contract, this court nuist détermine the validity of 
thèse daims of Hens thereunder. It is to be always remembered that 
thèse Hens are created solely by the state statute and are against com- 
mon-law right, therefore full and substantial compliance with the 
statutory hmitations is required to maintain them. It is further to 
be borne in mind that this court, in construing this statute, will follow 
the constructions given it by the court of last resort in the state. 

The West Virginia statute autliorizing tliese hens is contained in 
sections 2 to 13 inclusive of chapter 75 of the Code of 1899 of that 
state, except that section 3 has been very materially amended by chap- 
ter 43, p. 132, of the Acts of the Législature of 1903. The provisions 
of this statute are, at least, obscure — perplexing, if not to an extent 
contradictory of each other. Section 2 provides that every mechanic, 
builder, artisan, workman, laborcîr, or materialman shall hâve a lien 
upon the structure and the lot of ground upon which it stands, con- 
structed, etc., under contract with the owner or bis agent ; the ag- 
gregate of such liens not to exceed the contract price, and no priority 
to exist between them. Section 3 originally, as found in the Code, 
provides that materialmen, laborers, etc., performing labor or furnish- 
ing material under a contract with a principal contractor or bis sub- 
contractor for the construction, etc., of a structure provided for in 
a contract between its owner and such principal contractor, shall hâve 
a lien for such labor performed or material furnished (not exceeding 
the price for the same stipulated in the contract between such prin- 
cipal contractor or his subcontractor and such materialman, laborer, 
of mechanic) on the structure and the lot of ground upon which it 
stands. 

That such liens shall bave priority over other liens created subsé- 
quent to the performance of such labor or the furnishing of such 
material ; that the laborer and mechanic shall hâve the first lien, and 
the liens of laborers, mechanics, or persons furnishing material or 
machinery to a contractor, shall take precedence over the lien taken, 
or to be taken, by the contractor indebted to them, and ail assign- 
ments and transfers of such hcad contractor of his contract with the 
owner, or by a subcontractor of his contract with the head contractor, 
and ail proceedings in attachment or otherwise against the head con- 
tractor or subcontractor to subject or incumber his interest in such 
contract are made subject to the liens of the laborers, mechanics, and 
materialmen who bave labored upon or furnished material for the 
constructing, altering, repairing, or removing of such structure under 
contract with the contractor or subcontractor. The language making 
thèse provisions in the original act, found in the Code and in the 
amended act as found in chapter 42, p. 132, of the Acts of 1903, are 
identical. The original act then proceeds as follows : 

"It sliall be the duty of such laborer, mechanic or person furnishing ma- 
terial to flie with tlie owner or his authorizecl agent an itemized aocount of 
the labor done or material or machinery furnished verifled by affidavit, within 
thirty-five days after the same is performed or furnished, and his neglect 
or failure so to do shall release tlie owner froni ail responsibility and his 
property from ail lieu for any item thereiu done or furnished prier to the 
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SMid tbirty-five ditys, iincl tlie oicner may at nmj time Ijy notice in writbig re- 
qnire svch lahorer, mechani-c or person furnishing tlie material or machinery 
to jfile witli him sucli itemized aceount, and the nef-'leet or failure to do so, 
within teiï days al'tcr reeeiving such notice, sliall release tlie owner from ail 
resjwnsibility and liis property from ail lien for ail labor done or material 
or machinery furnislicd by the person so negleetiug or failing prier to the 
glving of such notice." 

The language in italics is supplied from the note as having been 
by accident omittcd in the cngTossed act. It is absolntely nccessary 
to complète the sensé. In the amended act of 1903 this clause reads 
as follows: 

"It shall be the dnty of such laboror, mechanic or person furnishing ma- 
terial, to flle with tlie owner or his authorized agent an itemized aecount 
for the labor done or tlie material or machinery furnished, verifled by af- 
fldavit, within thirty-five days after tlie sanie is perfornied or furnished, 
whicli said thiry-flve days shall be construod to mean that the laborcr, me- 
chanic or person furnishing material shall bave thirty-five days after he 
shall bave ceased to hâve porformed lal)or, or fuvnisl]e<l machinery or material 
to file such notice, and that if the notice is given within thirty-flve days, as 
aforesaid. it shall inclmle ail items for labor performed or machinery fur- 
nished, within a period not exceerting nine months from tlte date of said no'ice. 
to the owner of the property on which the lien is to be cliarged ; and his ncgiect 
or failure so to notify the party to be charged within thirty-five days, after he 
shall hâve ceased to furnish labor, machinery or material, shall release the 
owner from ail responsibility, and his property from ail lien for any itejn there- 
in done or furnished prior to the said notice; and the owner may at any lime 
by notice in writing require such laborer, mechanic or person furnisliing the 
labor, material or machinery, to file with him such itemized aceount, and the 
neglect or failure so to do within ten days, after reeeiving such notice, shall 
release the owner from ail responsibility, and his property from ail lien, for ail 
labor done or material or machinery furnished by the person so neglecting or 
failing prior to the said giving of such notice." 

The section, both in the original and amended act, then sets forth 
a proviso that any laborer or other person employée! to do work or 
furnish material or machinery for, or to, a contracter may, before 
doing work or furnishing material or machinery, give notice in writing 
to the owner, that he will hold him responsible if not paid by the con- 
tractor, and, if such notice is given, then the itemized aceount re- 
ferred to need not be given vniless expressly required by the owner, 
and the lien will not in any way be impaired by failure to furnish 
certain itemized accounts. In the amended act forms are given for 
the itemized aceount and the notice. Section 4 of the act provides 
that any lien under sections 2 and 3 shall be discharged unless the 
party claiming it, within 60 days after ceasing labor or furnishing ma- 
terial or machinery, file with the clerk of the county court a verified 
accovint of the amount due after allowing ail crédits with a descrip- 
tion of the property sufîîciently accurate to identify it with the name 
of the owner. Section 5 provides the duty of a clerk to record this 
aceount and description, and then says: 

"No payment by the owner or his agent to a contractor, shall affect or 
impair the lien of a laborer, or materialman, provided for in section 3 of 
this chapter. But such owner may limit his liabilities so that the amounts 
to be paid by him shall not exceed in the aggregate the priée stipulated in 
the said contract between hiniself îind the contractor, by having the said 
contract, or so mucli thereof as shows the contract price, and the times of its 
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payment, recordefl in the office of the clerk of the county court of tbe 
county, where sueh house or other structure is sitnated, prior to tlie per- 
formance of the labor aud the furnishing of the material, or the machiiiory 
for the same. But if such owuer fails to hâve said coiitriiet po reconl^Mi. u>l^ 
eontractor shall be held to be his agent and the house or other structure, 
and the lot on which it is situated, then be held liable for the true value 
of ail labor done and the material aud maehinery furnished therefor, prior 
to said recording, altliough the same may exceed in the aggregate the price 
t^tipulated in the c-outract between the ovifuer and the eontractor." 

It is next to impossible to attempt to construe and apply this légis- 
lation without calling attention to its vicions character, and especially 
to that portion of it contained in the amended act of 1903. In almost 
every case, class législation is to be condemned, and results, practical- 
ly, in injuring rather tlian benefiting those for whom it is enacted. I 
am fully persuaded this législation, so manifestly intended for the 
beneiît of laborers and mechanics, instead of aiding in the long run 
will only injure them. In effect, instead of leading them to think and 
act for themselves, protect themsetves when working for a eontractor, 
collect their wages promptly from him as they should do, and cease 
to labor for him when he falls behind in payment, it luUs them into 
a carelessness in so caring for their interests, into a fancied security 
based upon the idea that, no matter how improvident or even dishonest 
their contracter may be, their labor must and will be paid for by the 
owner with whom they hâve no contractual relations and who they 
may not know, under and by virtue of this law. They pay little at- 
tention in conseqttence, how far the payments of their wage becomes 
in arrear until the almost inévitable litigation cornes, and the expense 
and loss of time in conducting it usually sacrifices the amount due 
them. On the other hand, under such law as this, for any one to 
undertake to build by contract becomes a most serions matter. The 
State subjects the private citizen to ail of its iniquities, but, of course, 
excepts itself from its effects, for it has been held that no public 
building can be subject to the provisions of this act. Hall v. Scites, 
38 W. Va. 691, 18 S. E. 895. 

"Public policy and public necessity" create the ground for such ex- 
ceptions. The Législatures enacting such laws as thèse would seem 
to regard that little or no conception of the equal rights of citizens as 
to each other, or the sanctity of their contracts one with the other, is 
required to be exercised bv them in the administration of true pub- 
lic policy and necessity. When a" man enters into a contract with an- 
other to build him a house, mutual obligations arise under the con- 
tract, the one to build, the other to pay, and if the contracter expends 
his money and labors in erecting the building, as by the contract he 
has bound himself to do, and which if he fails to do he can by the 
contract be compelled by law to do, or else to answer in damages 
for such failure, it is well that he should be secured in the payment 
by the owner with a lien on the building and the ground upon which 
it stands, to the extent of the contract price, but, when such eontractor, 
after having so bound himself with the owner is then permitted to 
hire whom he pleases, good workmen, bad workmen, lazy workmen, 
or worthless workmen, without interférence from the owner and whom 
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the owner may not know, make reasonable or unreasonable contracts 
with them for their wages, buy in like maniier and with like non- 
interference from the owner, his material from ail parts of the country, 
his sash and doors from Chicago, his nails from Wheeling, his plaster 
from Pittsburg, his lumber from North CaroHna and Michigan, and 
ail from men the owner never did and cannot know and at priées over 
which he cannot hâve control; for this to be donc with no other or 
further agreement on the owner's part than to pay a specified sum or 
sums for the building completed or partially so, as the case may be, 
and at a specified time or tiraes to the contracter and to him only and 
then hâve this law step in and annoimce that his solemn contract did 
and could do no more than constitute this contracter his agent, and 
that, if such contracter has failed to pay the money paid over to him 
by such owner, as required by the terms of the contract, to thèse 
laborers, mechanics, and materialmen, with whom such owner has no 
privity by contract or otherwise, and whose whereabeuts he may not 
know of, that in that event his building and ground is to be subject 
to pay ail thèse debts of the defaulting contracter, no matter hew 
much their sum total may exceed his contract agreement, is nothing 
short of the grossest outrage, to say the least of it. This outrage has 
been accentuated by the act of 1903, which was apparently enacted for 
the express purpose of permitting this specics of "plucking" and de- 
spoiling the owner to continue for a peried of nine months, and it 
would almost seem in order that he may be punished good and hard 
for his temerity in undertaking to build at ail. Section 5 of this stat- 
ute, however, after previding that payment by the owner to a con- 
tracter shall not efïect or impair thèse labor and material liens, does 
say that the owner may limit his liability in amount to the contract 
price, previded he record the contract, or so much of it as shows 
the contract price and the terms of payment, in the office of 
the clerk of the county court of the county, prier to the performance 
of such labor or the furnishing of such material, but it further pre- 
vides, if this recordation is net made, the contractor is to be held as 
agent for the owner, and the lot and lieuse of such owner is to be 
liable for the labor and material demands, no matter hew much ex- 
ceeding the contract price. 

If it were an original proposition presented for the first time to 
me, or even if it was abselutely necessary for me, in order to settle 
the questions hère, to pass upon this section directly, I do not think 
I would hesitate a moment in holding the latter clause of this section 
to be in direct violation ef constitutional inhibitions against invali- 
dating contracts. A wayfaring man, though a fool, vvell knows that 
no man, in centracting with another to build his heuse, intends to 
constitute that other his agent with power to create against his prep- 
erty debts to an unlimited degree, and without his knowledge, and it 
seems te me no Législature, no matter how consuming its désire to 
truckle to classes, eught to be permitted to déclare such contract to 
be so. In this case the Davis & Elkins Collège Corporation did record 
its contract before labor performed or material furnished, but it is 
earnestly contended that this contract had not been acknowledged by 
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the parties before recordation, and is subject to ail the requirements 
of the recordation acts relating to deeds and other conveyances of 
title in this respect, and therefore is in fact an "unrecorded" paper. 
There is nothing in this contention. Kortunately ail papers do not 
bave to be acknowledged before recordation in the county clerk's of- 
fice, and the very language of this section requiring only the clauses 
giving the contract priée and the times of payment to be recorded 
clearly shows that thèse building contracts are of this class. Wagon 
Co. V. Hutton, 53 W. Va. 154, 44 S. E. 135. Certain it is that in 
the interest of comnion justice the efïect of the provision limiting the 
owners liability by his recordation should be given the widest and 
fullest scope, and I bave no hesitancy in saying that thèse labor and 
materialmen's liens should not by any court be enforced against the 
building of this corporation beyond the balance of the contract priée 
still in its hands or in the hands of the spécial receivers of this court 
who may hâve collected such balance from such corporation. This 
balance, however, whatever it may amount to, after making it con- 
tribute its proportionate share of the costs incurred in this proceeding, 
should be applied to thèse liens — first to the labor ones, and the bal- 
ance pro rata to those for material. That it may be so applied, I 
must ascertain what ones of thèse liens conform to the requirements 
of this statute, and I now do ascertain, from the master's report and 
the évidence filed with it, them to be as follows : First, tbe labor 
liens: Floyd Triplett, $47.50; Alfred Phares, $22.50; J. C. McDon- 
ald, $33.25; L. Sturm, $47.50; Wm. Herron, $37.50; W. H. Head, 
$32.50 ; C. A. Poling, $46.25 ; Ward Lewis, $36.75 ; J. M. Knapp, $45 ; 
J. O. Johnson, $45; J. A. Moore, $36.25; W. A. Allensworth, $55; 
Théodore Mayer, $37.50 ; Fred Hoffman, $29.75 ; J. A. Kelley, $47.50 ; 
Thomas Haines, $76. Second, the liens for material: Kane & Kc}'- 
ser tiardware Company, $2,084.36; Collins Company, $2,690.07; Kel- 
ley & Jones Company, $2,779.40; Fairmont Wall Plaster Companv, 
$32.10; Elkins Planing Mill Company, $283.80; James E. Hanley, 
$1,378.70; L. C. Wolf, $1,374.46; and the D. M. Anderson, Mariner, 
Son & Co., $1,593.75. The objection made to the first seven above- 
nanied material liens are technical in character, going to the question 
of thèse people being subcontractors, their accounts not being prop- 
erly itemized, and their notices improperly served. I think ail thèse 
objections should be overruled. I hâve sustained the exception taken 
by the D. M. Anderson, Mariner, Son Company, and allowed this 
lien, following the very récent cases of Grant v. Cumberland Valley 
Cément Co., 52 S. E. 36, decided October 31, 1905, by the Suprême 
Court of Appeals of West Virginia, and Rainey v. Freeport Smoke- 
less Coal & Coking Co., 52 S. E. 473, decided by said court on Novem- 
ber 28, 1905. Thèse cases were not out when Spécial Master Shirley 
made his report. They seem to be directly antagonistic to the former 
holdings of this court as set forth by such cases as Mertens v. Tile 
Company, 53 W. Va. 192, 44 S. E. 241, and Niswander v. Black, 50 
W. Va. 188, 40 S. E. 431, which manifestly the spécial master fol- 
lowed, but they are the latest rulings of this court, although in my 
judgment not the soundest, upon this subject, and for that reason 
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will be follovved by me. I agrée with the master that the lien assert- 
ed by K. G. Lyon cannot iinder any of thèse cases be sustained, and 
I hâve disallowed it. 

The Cobb contract was not recorded, and it is not necessary, as 
I hâve said, to finally pass upon the question whether the laborers and 
materialmen, by complying with the terms of this statute, can hold 
Cobb's property liable for any sum beyond the contract price. To set- 
tle that question would be to exceed this court's jurisdiction in the 
premises. It is beyond peradventure that Hobbs & Co. could not 
collect froni Cobb a sum greater than the contract price. Therefore 
the trustée in this bankruptcy case can collect no sum in excess of the 
unpaid balance of such contract price. This balance represents the 
sum total of the bankruptcy firm's assets due from and in the hands 
of Cobb, and, as Cobb could not be required to pay over this balance 
without being indemnified to the extent thereof to the release of 
proper liens against bis property growing out of the building con- 
tract, it is my duty to pass upon and décide what are proper liens and 
apply this balance to them. As a crédit upon thèse liens, the gross 
sum of this balance is applicable, but it is to be reduced as to such 
lienors to the extent of its proportionate part of the costs of this and 
the bankruptcy proceeding. This applies to the balance due from 
the Elkins Collège Corporation and the other balances due under the 
Cook Hospital and Watson contracts hereinafter to l^e considered. In 
other words, thèse balances, as assets of Hobbs & Co., are due thèse 
lienors as creditors of Hobbs & Co. The costs of thèse proceedings 
must be taken and paid from such assets to the loss pro tanto of the 
creditors, but not to the loss to any extent of the owners who are 
to be considered only as holders of the funds for their own protection 
and indemnity. In this instance there are no labor liens to be paid in 
full as first in priority. The materialmen and mechanics who hâve 
filed liens, in my judgment conforming to this statute, against the 
Cobb building, are as follows : Kane & Keyser Hardware Company, 
$2,711.11; Kane & Keyser Hardware Company, $46.84; the Elkins 
Planing Mil! Company, $413.98; the Randolph Company, $299.34; 
and L. Creed Wolf, $4.58.53. I think the objections made upon tech- 
nical grounds to thèse liens should be overruled, and I agrée with 
the spécial master that the D. M. Anderson, Mariner, Son Company 
claim for $184.87 cannot be upheld as such a lien. Touching the trust 
lien for $10,000 due to A. B. Serpell I do not regard it necessary to 
pass upon it in any way. It is a lien upon this property, but wholly 
independent of this building contract and amply secured. It ought 
not to participate in this distribution of this balance due from Cobb 
to Hobbs & Co., under the building contract, because it is not Hobbs 
& Co.'s debt but Cobb's, and Cobb is not in bankruptcy nor subject, in 
the settlement of his affairs, to that court's jurisdiction. The validity 
of this trust lien is to be therefore regarded as in no way affected or 
impaired by this proceeding. 

The contract of Jno. R. Cook and the Cook Hospital & Training 
School Company with Hobbs & Co. was not recorded. The contract 
price was paid in full, but a claim was advanced by Hobbs & Co. for 
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extra labor. The extra labor was conceded, but the price demanded 
first was resisted as excessive. The spécial master bas investigated 
this matter fully, and I agrée with bis concKision that $3,300 is a fair 
vahie for this extra labor; $1,200 of this had been paid, leaving a 
balance of $r2,000 due from this hospital companj^ There are no 
labor liens demanding payment in fuU as first in priority under the 
ternis of the statute. I ascertain and décide that the following ma- 
terialmen and mechanics hâve complied substantially with the require- 
ments of this statute and are entitled to share pro rata in the distri- 
bution of this $3,000 balance after the payment from it of its propor- 
tionate share of the costs, as hereinbefore set forth: The Electric 
Supply & Construction Company, $1,088.47; A. M. Knight, $50.28; 
Reed Plumbing Company, $3,197.29; Charles D. Hough, $118.89; 
S. H. Calkins Company, $1,117.58 ; and Dickerson Building Supply 
Company, $66.40. I hâve carefuUy considered the objections made 
to thèse claims on technical grounds and agrée with Spécial Master 
Shirley that they must be overruled, under the state décisions I bave 
heretofore cited. 

Hobbs & Co. entered into two separate and distinct contracts with 
C. W. Watson; one to remodel a résidence property at the price of 
$22,398, increased by extras to $24,908.33, the other for the érection 
of a stable or barn at the price of $19,636, increased by extras to 
$19,886. The ground upon which thèse buildings stand belongs to 
said Watson's sisters, Ida M. and Lucy L,. Watson. C. W. Watson 
made thèse contracts in bis own name, nelther was recorded. Being 
a man of large means, it may bave been bis purpose to erect thèse 
buildings on the old homestead for bis sisters at his own expense. 
In fact his statement in his answer that he acted independently of his 
sisters in this matter seems to me conclusive from the high character 
and probity of the man. Ilowever, the évidence discloses that he bas 
always conducted the business afl:airs of thèse sisters of his, that no 
objections were at any time made by them to the érection of thèse 
buildings upon their ground, and that they had full knowledge of the 
character and plans of the buildings and of the building opérations. 
Thèse sisters and C. W. Watson live together. Under thèse circum- 
stances I think the spécial master was right in concluding that, so 
far as thèse mechanic liens were concerned, the law from the cir- 
cumstances would assume C. W. Watson to hâve acted in légal ef- 
fect, as agent for thèse owners in the making of thèse contracts. 
Under the contract for the résidence property a small balance of $751.- 
24 remains. This sum, after deducting its share of costs in the man- 
ner heretofore directed in respect to the other funds, should be dis- 
bursed pro rata upon the mechanic and material liens complying with 
the requirements of this statute. Thèse I ascertain to be the Collins 
Company, $1.805.05 : D. i\I. Anderson, Mariner, Son Company, $1,- 
736.73; John F. Phillips, $593.57; Charles D. Hough, $743.29 ; Kelley 
Brothers, $152.20; Reed Plumbing Company, $459.98; and Hamilton 
& Hoffman, $452.41. I think the spécial master right in rejecting the 
claims of the Dickerson Building Supply Company for $192.30 and of 
Allen & Son for $92.07, on the ground that thèse claimants undertook 
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to take their lien on property not involved in the contract, under the 
ruling- in Mertens v. Tile Company, 53 W. Va. 192, 44 S. E. 241. I 
hâve disagreed with the spécial master who rejected the claims of the 
Collins Company, the D. M. Anderson^ Mariner, Son Company, and 
parts of the claims of John F. Phillips and Kelley Bros. His action 
was based tipon the ruling in Niswander v. Black, 50 W. Va. 188, 
40 S. E. 431. I base my action upon the later cases of Grant v. 
Cernent Co., and Rainey v. Coal Company hereinbefore cited, in which 
the Suprême Court of Appeals of the state seems to hâve almost 
abandoned their former rnle of strict construction. I am not in sym- 
pathy with them, but follow them. Touching the contract for the 
Watson stable it is sufficient to say that not a dollar balance remains 
of the contract priée. Ail has been expended, and besides near $3,000 
additional was required to be paid by Watson to complète the struc- 
ture according to the requirements of the contract. 

It is wholly unnecessary for this court therefore to further con- 
sider this contract or attempt to pass upon the validity of the liens 
claimed. If thèse are to be enforced at ail, it must be in another 
court, and under the iniquitous last clause of section 5 of this statute, 
which I could not and will not sustain until directed by a higher 
court having power to control my action. The matter touching the 
dealings between Hobbs & Co. and Showalter injected into this pro- 
ceeding does not belong hère. The demand is a disputed one not in- 
volving spécial liens which the référée in the bankruptcy proceeding 
proper should ascertain and settle. 

A decree should be entered in this cause referring it to the référée 
in bankruptcy to be heard by him in connection with the original pro- 
ceeding, and directing him to hâve the trustées in bankruptcy collect 
the balances of the funds from the parties as set forth in the spécial 
master's report herein, and cause such funds to be disbursed in the 
manner and to the parties as set forth herein, and to proceed in ail re- 
spects as in this opinion directed. As said référée and the spécial mas- 
ter are the same person, and it will be embarrassing for him as référée 
to ascertain and fix his own compensation as spécial master, I think 
such decree should fix such compensation. The labor in this case done 
by the spécial master has been enormous. It was before him for six- 
teen months, during which time he worked almost constantly upon 
the matters involved. He has taken a very large amount of testimony. 
He has been heretofore allowed by order of this court a part payment 
of $500, and I hâve determined to allow him $500 additional compen- 
sation, and the sum of $345 actuallv expended by him in expenses. 
The other costs and the compensation of the receivers, the référée, 
being in no way interested in, can very properly ascertain and fix, sub- 
iect of course to revision, if it should, when fixed by him, be asked 
by parties in interest. 
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In re CASTLE BRAID CO. 
(District Court, S. D. New Xork. June 25, lOOG.) 

1. BaNTCRUPTCY— PBOOF OF CI,AIM— rROBATIVE EFFEOT OF AtLEOAÏT0^\'?. 

Tlie allégations of a proof of el;iim a^niiist au estate in baukruiitcy arc 
to bo tnkcu as true, and if tboy pet fortli tUe neeessary tacts, and are not 
self-conti'adietory, tliey establisli the claiin ])vinia facie, eveu wlieu ob- 
jections are flled, aud tlie burden ot overcoming sucb prima facie case 
rests upon tlie objector. 

2. SamE— CORPORATIO^JS— NOTRS GiVEN TO OfFICEU. 

Wliore tbe proof of a clnim as^iinst tlie estate of a bankrupt corporation 
sets out notes given by the cor])oration, and allèges tliat tliey were given for 
nioney leut by tlie payée to the corporation at its spécial instance and 
request, that tliey are wliolly unpaid, and not secured in any way, tlie pro- 
bative force of such allégations is not affocted by the fact that the payée 
was an ollicor of the corporation when tlio notes were given, and in tlio 
absence of évidence in support of objections tlie claiin should be allowed. 

3. SaME— COKTEACT WlTIl DlRECTOlïS FOR PuKCUASE OF STOCK. 

A proof of daim against a bankrui)t corporation set out a eontract be- 
tween the corporation and the claimants for the pnrchase by the cor- 
poration of the stock therc^of lield by claimants, who were at tho tinie 
ollicers and directors. Tlie eontract was assented to by ail of the stock- 
holdors, and recitcd that di^;*cnKioiis existed between tlie stoekholdors, and 
that tlie pui'chaso was made to settle the saine and terininate pending liti- 
gation, and, in considération of the transfer of tlicir stocic liy claimants, 
and thoir agreeinent not to enter into eoinpeting business for three years, 
tliey wero to bo jiaid a stated sum in instalhneuts. ïlie proof alleged tliat 
the stock had beon assigned and tiie conditions performcd by claimants, 
and tUat the greater part of the payments liad been inade. Also, that 
claimants held certain securities for a portion of tlie reniainder. HeU, 
that such proof was sullicient to establish the claim prima facie ; the eon- 
tract being valid in tlie absence of proof that it was ultra vires or not 
made in good faith, or tliat the corporation was insolvent at the time. 

4. Corporations— PuRcnASE of Stock— New York Statute. 

The provision of the stock corporation law of New York (Ileydecker's 
Gen. Laws, p. 290G, c. 3G, § 23), that no corporation shall pay divideiids ex- 
cept from tlie suriilus profits of its business, "nor divide, withdraw, or in 
any way to pay the stocldiolders, or any of them, any part of its capital 
stock," except in case of its dissolution and after its debts are paid, does 
not broadly prohibit a corporation from pnrcliasing its own stock, and a 
eontract for such purchase is not necessarily void as ultra vires. 

[Ed. Note. — For cases in point, see vol. 12, Cent. Dig. Corporations, § 
1530.] 

5. SaME — CONTBACT WITH DiRECTOR.S. 

While the directors of a corporation are regarded in equity as trustées, 
and a eontract between them aud the corporation will be closely scrutin- 
ized, and set aside on sliglit évidence tliat it is frauduleiit or detrimeiital to 
tlie iuterests of the corporation, sucli a eontract is not void on its face 
nierely because of the fiduciary relation between tlie parties wliich appears 
tlierein. 

[Ed. Note. — For cases in point, see vol. 12, Cent. Dig. Corporations, 
1401-1415.J 

In Bankrutcy. Revievi' of holding of référée that under the proofs of 
daims stibmitted herein, and the peculiar facts appearing therefrom and 
the objections tliereto, both duly verified, tlie burden of proceeding 
with évidence in support of the claims is on the claimants, and conse- 
qnently that the trustée, objecting, need not produce any évidence in 
support of the allégations of the objections filed. 



IN RE CASTLE BKAID CO, 225 

James, Schell & Elkus, Abram I. Elkus, and Joseph M. Proskauer, for 
the trustée. 

Sol Kohn (Louis Marshall, of counsel), for claimants. 

RAY, District Judge. In due form the proof of claim of Meyer W. 
Schloss and Joseph W. Schloss, jointly, allèges ; 

"Tlmt the Castlo Braid Coiniinny, tlie (orjioiMlion against whieh a potition 
for adjudication of baiilîruptc.v has Ijcen flled, was, at and Ijefoi'e tiie tiling of 
said pétition, iuid stiJl is, jnstly and truly indebred to said déponent and 
Joseph W. Scliloss, jointly, in the sum of sixty-six tUousand five liundred and 
sixty-tvvo and 47/100 (ip{!0,."C2.47) dollars and interest. That the considéra- 
tion of said debt is as foUows: That said coi'iioration agreed wilh deitonent 
and said Joseph W. Scliloss, by asreennnit in \i-ritinK bearing date tlie 30tli day 
of March, 1904, which agreement ig hereto annexed, to pay to dejionent and 
Joseph W. Schloss the sum of one hundred and flfty-eight thousand one hun- 
dred and twenty-five ($1^8,12.5.00) dollars for their Interest in the capital 
stock and in the assets of the said corporation, which interest was by said 
agreement dnly transferrod to the said corporation, and in further considéra- 
tion of the performance by déponent and said Joseph W. Schloss of (crtain 
obligations therein set forth, which thoy ha\e dnly perfornied, That said 
sum was to be paid as follows ; twenty-flve thousand (,S2.''(,000.00) dollars on or 
at)OUt ApriM, 1904, and five thousand one hundred and twenty 19/100 ($.5,120.- 
19) dollars monthly thereafter until the balance of said sum should bo fully 
paid. That no part of the said sum of one hundred and fifty-cight thousand 
one hundred and twcnty-five (•*;i.5S, 125.00) dollars has been paid, exceiit the 
sum of ninety-one thousand five hundred and sixty-two 47/100 (S91, 502.47) 
dollars, leaving a balance due of sixty-six tliousand live hundred and sixty-two 
47/100 (.S00,5G2.47) dollars." 

Then follows a detailed statement of the dates when certain specified 
sums became due, and of the times when the other sums not due and 
payable would become due and payable. Then the claim continues : 

"That no part of the said debt has been paid. That no note has been re- 
ceived for said debt, nor bas any judgment been rendered thereon. That 
there are no offsets or counterclaims to the sanie. That the only security held 
by déponent and said Joseph W. S<;hloss, or either of them, for said debt is the 
following: The sum of ten thousand two hundred iind forty '{S/JOO (■S10.240.- 
38) dollars, which, as déponent and said Joseph W. Schloss claira, is held for 
their benefit by C. A. Auffmordt & Company, a copartnership in the borough of 
Manhattan, city of New Yorlv, and a certain jnortgage, dated Mardi 18, 1897, 
made by William J. Schloss, Henry W. Schloss. and Meyer W. Schloss for 
fifty thousand (-ÇôO.OOO.OO) dollars, upon which there is now due and unpaid 
the sum of twenty-flve thousand ($25,000.00) dollars and accrued interest, which 
déponent and said Joseph W. Schloss claim is also held for their benefit by 
the said C. A. Auffmordt & Company." 

The agreement referred to in such proof of claim and thereto an- 
nexed, dated March 30, 1904, made between said claimants, parties of 
the first part, the Castle Braid Company, party of the second part, and 
Henry W. Schloss, party of the third part, recites that the parties of 
the first and third parts are "the owners of a large majority of the 
stock of the Castle Braid Company," and "are directors and officers 
thereof" ; Henry W. Schloss being président, Joseph W. Schloss vice 
président, and Meyer W. Schloss treasurer. It also recites that: 

"Serions différences hâve arisen between thom regarding tlieir respective 
interests in the said stock, and with référence to the niaiiagcmeiit of the said 
corporation, whicii différences havo resulted in litigation now pendiug be- 
tween tho parties hereto, and other litigation is axjprehended, whicJi difter- 
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ences and litigation hâve greatly impaired tlie efficient eonduct of the business 
of the said corporation, and threaten to cause great damage and loss to it" 

And also: 

"It is desired for the hest interests of the party of the second part that the 
parties of the flvst part shoiild dispose of thelr stock and ail interest in the said 
corporation, and resign as directors and otticers thcreof, and a^ree not to 
engage in compétition witli the party of the second part of tiie period of 
three years in respect to tlie matters and things hereinafter set forth." 

The said agreement then continues: 

"Now therefore, in considération of the preniises and of one dollar (.fi. 00) 
by each of tlie parties hereto to the other in hand pald, the reoeipt wh(ret)f 
is hereby aeivnowleùged, this agreement witncssetli : (1) The parties of the 
first part sell, nssign, and transfer and set ffver to the party of the second 
]3art ail thelr shares of stock, and ail their right, title, and interest in and 
to the assets of the said Castle Braid Company and of Schloss & Sons. (2> 
The first parties agrée to resign as offlcers and directors in said company. 

(3) The parties agrée to discontinue ail actions pending hetween them. 

(4) The first parties agrée not to compote with the company in the manufac- 
ture, etc., of certain speclfled things. (5) [Then follows the agreement of the 
second party to pay for the capital stock and other interests and things 
mentioned said sum of ,$158,125, in certain paymeuts, as before mentioned.] 
(6) The second party agrées to pay certain raoneys due the estate of one 
William J. Schloss. (7) The party of the third part agrées not to sell his 
stock untll full payment is made to the first parties by second parties, and 
that until then he will continue to act as président of the company. (8) The 
second party agrées that it will not sell or dispose of the stock of the parties 
of the first part until it shall hâve fully paid the amount hereinbefore pro- 
vided to be paid to the parties of the first part, save and except that it 
shall hâve the privilège of disposing of its treasury stock at not less than par, 
applying the proeeeds tovi^ards the indebtedness of the party of the second 
part to the parties of the first part." 

This agreement, duly witnessed and duly acknowledged, the ac- 
knowledgment of the company being in due form to comply with the 
laws of the state of New York, was signed by ail the parties, and there 
was annexed thereto a written ratification and approval of same, sign- 
ed by ail the stockholders of said corporation. There is also annexed 
to the certificate of review made by the référée a duly verified claim 
made by Meyer W. Schloss against said company, bankrupt, based 
on three promissory notes of said company, signed "The Castle Braid 
Company by Henry W. Schloss, Président," given for cash loaned to 
the company, it is alleged in said claim, and which notes, each for 
$5,000, vvere made March .31, 1905, April 3, 1905, and May 1, 1905, 
respectively, pa)'able at 552 Broadway, New York, to the order of Meyer 
W. Schloss. Each of thèse notes is indorsed by said Henry W. Schloss 
individually. This poof of claim is in due form, and states that such 
notes are due and bave not been paid, or any part thereof, and that there 
are no ofifsets or counterclaims thereto, and that "déponent bas not, 
nor has any person by his order, or to his knowledge or belief, for his 
use, had or received any manner of security for said debt whatever." 
The notes, and also copies thereof, are attached to and filed with the 
claim. Meyer W. Schloss, the payée of the note, was in fact treasurer 
of the Castle Braid Company, the maker of the note, but this fact 
does not appear in the proof of claim. The proof says : 
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"Tliat tlie said notes were given for eash loaned at the time of the re- 
spective dates of said notes by déponent (Jleyer W. Sehloss) to the corporation 
at its spécial instance and request ; tliat uo part of said debt bas been paid, 
iior bas any judgnient been rendered tbereon." 

The objections filed to the claim of Meyer W. Sehloss and Joseph 
W. Sehloss are : (1) Deny that there is any money due or owing on 
said claim. (2) Object that it appears on the face of the claim that 
securities are held for the payment of the debt alleged, and that the 
securities must be liquidated and their value determined before the al- 
lowance of the same. (3) Object that within four months prior to the 
filing of the pétition in bankruptcy certain moneys ($10,000, or more) 
were paid to the claimant under such circumstances as to constitute 
a préférence, and the claimants must surrender their préférences before 
their claims can be allowed. (4) That the contract beinfj one between 
the corporation and its oiïicers and directors, as stated, they (claimants) 
"were prohibited from making a contract with the corporation of which 
they were directors which would operate to their individual advantage. 
That the said contract was void on this account, and no moneys are due 
tbereon." (5) Objects that the contract is void and of no effect. That 
"at the time of the making of said contract there was no surplus from 
which the said Castle Braid Company could purchase its own stock," 
and, also, that when the varions sums agreed to be paid became due 
there was no surplus from which same could be lawfully paid, or pur- 
chase its own stock, and that from the date of the contract to the date 
of the filing of the pétition, in bankruptcy there was no surplus in the 
treasury of the corporation from which any of its own stock could be 
purchased, and therefore said contract was wholly void. (G) Objects, 
in substance, that the payments made and turning ont of security as 
alleged was part of, and done in pursuance of, a fraudulent scheme 
to hinder, delay, and defraud the creditors of the corporation, the 
Castle Braid Company, now bankrupt. (7) Objects, in substance, 
that there is now pending and undetermined in the Suprême Court of 
the State of New York an action brought by one Emanuel W. Bloom- 
ingdale, as receiver of the said bankrupt corporation, against Henry 
W. Sehloss, Meyer W. Sehloss, Joseph W. Sehloss, et al, to recover 
of them about $200,000 "as an indemnity for the damages sufifercd 
by the bankrupt corporation by virtue of dealings between the said cor- 
poration and the défendants in said action, and that the moneys re- 
covered in said action would and should be a counterclaim to any 
moneys payable as a dividend on the claim of claimant if allowed. (8) 
Objects, in substance, that the claim is without merit, and no obliga- 
tion to pay exists, and claimants are in fact debtors of the bankrupt cor- 
poration. AU thèse material allégations and objections are made on in- 
formation and belief except so far as they appear from the contract or 
agreement itself, which is attached to the proofs of claim. 

The claim of Meyer W. Sehloss on said notes is objected to on the 
grounds : (1) That there is no money due tbereon. (2) That within 
four months the corporation paid claimant more than $10,000 cash 
when it was insolvent, under such circumstances and with such knowl- 
edge in the claimant that such payment constituted a préférence, and 
same must be surrendered before the daim can be allowed or any divi- 
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dend paid. (3) The pendency of the action brought by Bloomingdale, 
as before set forth in the objections to the claim on the contract, etc. 
It is not necessary to repeat same hère. (4)That the moneys clairaed 
to hâve been loaned to the corporation by Meyçi^ W. Schloss were 
moneys received by him from certain securities trar^sferred by the Castle 
Braid Company to Meyer W. Schloss and Joseph W. Schloss jointly. 
That the transfer of said security to them was in fraud of creditors 
and void and of no effect, and that such money, so loaned, is the prop- 
erty in fact of the trustée in bankruptcy, and also certain other moneys 
derived from said securities in the hands of said Schloss or both of 
them. (5) That such claim is without merit, and the bankrupt cor- 
poration owes nothing to claimant, but, on the other hand, claimant 
is largely indebted to said corporation, its trustée in bankruptcy. 

The material allégations of the objections to this claim are on in- 
formation and belief. 

It is settled in Whitney v. Dresser, 200 U. S. 532-535, 26 Sup. Ct. 

316, 50 L. Ed. , citing and approving In re Sumner (D. C.) 101 

Fed. 224; In re Shaw (D. C.) 109 Fed. 780; In re Cannon (D. C.) 
133 Fed. 837; In re Carter (D. C.) 138 Fed. 846; In re Doty, 5 Am. 
Bankr. Rep. 58; In re Saunders, 2 Lowell, 444, 446, Fed. Cas. No. 
12,371; In re Felter (D. C.) 7 Fed. 904-906— in substance, that the 
allégations of the proofs of claim are to be taken as true. If they set 
forth ail the necessary facts to establish a claim, and are not self-con- 
tradictory, prima facie, they establish the claim, even in the présence 
of objections, and the objector is then called upon to produce évidence 
and show facts tending to defeat the claim of probative force equal to 
that of the allégations of the proofs of claim. The burden of proof is 
always on the claimant, but, as probative force is given to the alléga- 
tions of the proofs of claim, and no probative force is given to the ob- 
jections, this must be met, overcome, or at least equahzed, by the 
objecting party. In short, if the proofs of claim state facts sufficient 
to make a prima facie case, and it is stated that there is no security, 
the référée is bound to allow the claim, unless évidence controverting 
such facts is given by the objecting party, or an offset or counterclaim 
thereto is proved or established, cl it appears that security is held for 
the claim. If the claim is secured, and the contract itself does not fix 
the mode of ascertaining the value of such security, the court must first 
ascertam its value in one of the modes prescribed by law before it can 
be allovved. In such case the claim can be allowed for the balance 
only. See section 57 of the act of Julv 1, 1898, c. 541, 30 Stat. 560 
[U. S. Comp. St. 1901, p. 3443]. 

The question is therefore reduced to this, do thèse proofs of claim 
on their face state facts which, admitted to be true, make out the claim 
in favor of the claimants? 

As to the daim on the notes, the proofs thereof show that the note 
was given by the corporation to one who was one of its officers, and, 
in the absence of an allégation to the contrary, it might be assumed 
possibly, that they were used to satisfy some demand of, or for the 
personal benefit or use of, an officer of the corporation. See cases cited. 
In re Troy & Cohoes Shirt Company (D. C.) 136 Fed. 420, affirmed 
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by Circuit Court of Appeals, 142 Fed. 1038. But the claim unequiv- 
ocally says the notes were given for money loaned by the payée of the 
notes to the corporation at its spécial instance and request, and that it 
is not secured in any way. Therefore, there is no fact stated in the 
proofs of claim on the notes that in any degree impairs the probative 
force of the allégations therein contained. I know of no rule of law 
that prohibits such a corporation as this was from borrovving money 
of one of its officers, and giving its note therefor, or that makes such 
a note invalid. As the veriiied objections bave no probative force, _I 
do not sec that there is any burden to proceed with the proof of this 
claim on the notes resting on the claimant. There is no admission any- 
where that it is a secured claim, or that any preferential payment has 
been made thereon or received by the claimant. Such facts cannot be 
assumed to exist because alleged by the objecting party. If shown to 
exist, then the amount and value of the security in the one case is to be 
ascertained and deducted, and the claim allowed for the balance only, 
and in the other the amount of the préférence when ascertained must 
be surrendered to the trustée as a condition of allowing the claim and 
before it can be allowed. See sections 56 and 57 of the act of July 1, 
1898, c. 541, 30 Stat. 560 [U. S. Comp. St. 1901, pp. 3442, 3443]. _ 

It is unquestionably true that the trustée is at liberty to call the claim- 
ant if necessary, and subject him to a most rigid examination-^-one in 
the nature of a cross-examination — but in the face of the décision in 
Whitney v. Dresser, 200 U. S. 532, 26 Sup. Ct. 316, 50 L. Ed. —, and 
of the absence of any provision in the law requiring a claimant to show 
affirmatively, othervvise than in his proof of claim, that his debt is not 
secured, or that he has not received a préférence (and this he is not 
required to state in his proofs), I do not see that as to the claim on the 
notes any burden of proceeding rests on the claimant, and it is so held. 

In regard to the claim of Meyer W. Schloss and Joseph W. Schloss 
jointly on the contract or agreement in question, I am of the opinion 
that, under subdivision "h" of section 57 of the bankruptcy act, the mode 
of ascertaining the value of the securities held by the claimants (the 
mode not being fixed by any agreement between the parties in interest) 
is discretionary with the court. But this does not affect the gênerai and 
broader question as to whether or not the burden of proceeding to 
prove their claim rests now upon the claimants. There is nothing sus- 
picious about the claim in itself, except its gênerai nature and the re- 
lations of the parties. The facts are stated plainly, and without at- 
tempt at concealment or évasion, so far as can be discovered. The 
contract was approved by ail the stockholders, and recites several con- 
sidérations for the covenants and agreements therein contained. 
Claimants' proofs allège that they bave fully performed the agreement 
on their part, that the corporation accepted the benefits to be derived 
from performance, and partly performed on its part; and from the 
recitations in the agreement it appears, prima facie, at least, that the 
agreement at the time made was a wise and bénéficiai one. It has not 
been made to appear that any fraud or deccit was practiced, or that 
the contract was in fraud of or prejudicial to the then existing creditors 
of the corporation. On the other hand, to settle disputes and Htiga- 
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lions would appcar bénéficiai. While at law tlie directors of a corpora- 
tion are regarded as its agents in equity, they are deenied to be trustées, 
and are treated as such. "The directors of a corporation are subject 
to the obligations which the law imposes upon trustées and agents. 
They cannot, therefore, with respect to the same matters, act for them- 
selves and for it, nor occupy a position in conflict with its interests." 
Wardell v. Railroad Co., 103 U. S. 051-(i,'^8, 26 h. Ed. 509 ; Bosworth 
V. Allen, 168 N. Y. 157, Gl N. E. 163, 55 L. R. A. 751, 85 Ani. St. 
Rep. 667 ; McGourkey v. Toledo & Ohio Railway, 146 U. S. 536-552, 
13 Sup. Ct. 170, 36 L. Ed. 1079. In this case, at page 552 of 146 U. 
S., page 175 of 13 Sup. Ct. (36 L,. Ed. 1079), the court said: 

"Indoetl, the business of manufaeturing rolUng stock, and loaning it to rail- 
ways wliich hâve iiot a sufficieut capital to purcliase a riroper equipmcut of 
theii- owu has become a recogniî^ed industry. If, bowever, siich coutracts aro 
jnade by directors of the road with tbemselves, or with others with wlioiu 
they stand in confidcntial relations, they are opeu to the suspicion whieii 
ordinarily attaches to transactions between a corporation and Its directors ; 
and if they appear to hâve been made directiy or indircctly for their own 
lioncflt, courts will refuse to give them effect. Drury v. Cross, 7 Wall. (U. S.) 
2DD. 19 L. Ed. 40 ; Ïwin-Lick Oil Co. v. Marl)urv. M V. S. -"ÏST, 2.3 !.. Ed. Sl'S ; 
Wardell V. Railroad Company, 103 U. S. 051, 058, 20 L. Ed. 509." 

It is seen that it must be made to appear that such a contract is made 
for the benefit of the officers or directors. See generally Wald's Pol- 
lock on Contracts (3d Ed.) 387, and note. See, also, Sage v. Culver, 
147 N. Y. 241, 41 N. E. 513. Numerous other cases might be cited, 
but it is not necessary. 

In Wardell v. Rai'lroad Co., supra, at page 658 of 103 U. S. (26 
L. Ed. 509), it was said by Mr. Justice Eield in giving the opinion of 
the court: 

"It is anioniï tlie rudiments of the law that the same person cannot act for 
himself and at the same tinie, with respect to the same jnatter, as the agent 
of another whose interests are couflicting. Thus a person cannot be a pur- 
chaser of property, and at the same tiine the agent of the veîuTor. The two 
positions impose (litïoreut obligations, and their union would at once ralse 
a conflict between interest and duty ; and, 'constitutod as lunnanity is, in the 
miîjoritv of cases duty would be ovcrborne in the struggle." ilarsli v. Wbit- 
more, 21 Wall. (U. S.) 178, 183, 22 L. Ed. 482. The law, therefore, will always 
coridemn the transactions of a party on bis own bebalf whcn in respect to the 
matter concerned he is the agent of others, and will relieve against them 
whenever their enforcomcnt Is seasonably resisted. Directors of corpora- 
tions, and ail persons wbo stand in a flduciary relation to other i)arties, and are 
clothed with power to act for thein, are subject to tliis ruie. They are not 
jjermitted to occupy a position whicli will conflict with the interest of parties 
they represent and are bound to protect. They cannot, as agents or trustées, 
enter iuto or autiiorize contracts on behalf of those for wbom they are ap- 
pointed to act, and then per.sonally participate in the boucfits. Hence, ail 
arr;ingements by directors of a railroad comjiany to secure an luidne advantage 
to themselves at its expansé, by the formation of a new Company as an 
nuxiliary to the original one, >\ith an undcrstamllng that they, or sonio of 
them shall take stock in it, and then that >'aiuable contracts shall be gi\-- 
en to it, in the profits of which tliey, as stockliolders in the new company. 
are to share, are so nuiny unlawful devices to em-icli themselves to the 
détriment of the stockliolders and creditors of the original company. and will 
be condemned whenevor proi)erly brought hefore tbo courts for considération. 
Groat Euxembourg Kailway Co. v. >iaguny. 25 ]-;eav. ."iSO : Benson v. Heatîiorn, 
1 Y. & Col. C. C. 320; Flint & l'ere Marquette Kailway Co. v. Dewey, 14 
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Midi. 477 ; Enropeaii & Xorth Amoric-an Railway Co. t. Poor, û9 Me. 277 ; Drury 
V. Cross, 7 Wall. (U. S.) 299, 19 L. Ed. 40." 

In Bosworth, etc., v. Allen, supra, it was held: 

"Tlie dircetors of a corporation, while not teebnically trustées thereof, as the 
titio of Clio corporate proporty is voîsted in tlie corporation itself, are t'iiarged 
witli the duties of trustées, and bound to carp for its property and manage 
its affairs in £;ood fiiitli ; and for a violation of tliftt duty, resïilting in waste 
of assets, in.jnry to its property, or nnlawful gain to tliemselves, they are liable 
to account in equity to tiie corporation or its représentatives, tbe same as 
ordinary trustées." 

In Wald's Pollock on Contracts (3d Ed.) p. 386, in introducing the 
subject, it is said: 

"If an agent detils on liis own ar-count in the business of the agency witbout 
flrst obtaining the consent of bis principal, and acijuainting bim witb ail 
material circumstances wbicb bave corne to bis owu knowledge on tbe sub- 
ject, the principal niay repudiate tbe transaction." 

Hère ail directors and stockholders consented, and in the absence of 
proof to the contrary it may be assumed and prestimed that the facts 
are correctly recited in the agreement. The trustée in bankruptcy 
represents the creditors of the bankrupt corporation, but it is not made 
to appear that any of the creditors who were such at the date of the 
bankruptcy were creditors when the contract was made, or that the cor- 
poration was then insolvent, or that the stock was not worth ail that 
was agreed to be paid therefor. The contract was made March 30, 
1904. The pétition in bankruptcy was filed in September, 1905, about 
18 months thereafter. The court cannot indulge in any presumption 
of insolvency at a prior date, or that the agreement was in fraud of or 
even prejudicial to creditors existing at the time of its exécution, or 
that the officers, directors, and stockholders were acting for any pur- 
pose other than the best interests of the corporation and its creditors, 
if any, or in violation of law. 

In Lorillard v. Clyde, 86 N. Y. 384, Andrews, J., said : 

"The presujiiption is in favor of the legality of contracts. The law does not 
assume an intention to violate tbe law, nor will an agreement be adjudged 
to be illégal wbere it is capable of a construction vi'bicb will upbold it and 
make it valid." 

See, also, cases hereafter cited. 

It is urged that the contract was void and imauthorized for the rea- 
son that the corporation (a New York corporation) was prohibited by 
statute from purchasing its own stock except otit of its surplus. I as- 
sume that section 23 of the stock corporation law of the state of New 
York (article 2, c. 36, p. 2906, Heydecker's General Laws of New 
York) is referred to and relied on. That section, as amended, reads as 
foUows : 

"Sec. 2S. Liability of Directors for Making ITnauthorized Dividends. — Tbe 
directors of a stock corporation sliall not make dividends, except from the 
surplus profits arising from tbe business of such corporation, nor divide, 
wlthdraw or in any way pay to the stockholders or any of them, any part 
of the capital of such corporation, or roduce its capital stock, except as au- 
thorized by law. In case of any violation of the pravlsioas of tliis section, 
tbe directors under wbose administration tbe same may hâve happened, ex- 
cept tbose wbo may bave caused tbeir dissent therefrom to be entered at 



232 145 FEDERAI. RErOKTEIÎ. 

large upon thp mimitos of siieli rtirortors at t!io tirao. or w"re not j^rr^cnt 
wlien tlie saine haispeucd, sliall joiutîy niul sevei'ally ba lijible to sufli cor- 
poration aiid to tlie creditors theroof to tlie fall amouut of ariy los.s sus- 
tained by sufli corporation or its croditors rosi)eftively t)y roason of sncli 
witlidrawal, division or réduction. But tliis section sliall not prevent a 
division and distribution of tbe asscts of any sucîi corijovalion reniaiuins 
after tlie payniout of ail its debts aud liabilities upon tlio dissolution of 
sucli corporation or the expiration of its charter; iior sliiill it prevent a cor- 
poration from acceptinj? sliares of its caiiital stocli: in coniiiîete or partial 
settlement of a debt owing to tbe corporation, wbicb by tlio board of di- 
rectors shall be deeniod to be bad or doubtful." 

This section primarily relates to the makin_ç of dividends, and ex- 
pressly limits the payment thereof to the "surplus profits arisin.s^ from 
the business of such corporation." It then provides that the directors 
shall not "divide, withdraw, or in any way pay to the stockholders, or 
any of them, any part of the capital of such corporation, or reduce its 
capital stock, except as authorized by law." In conclusion it says : 

"But tbis section shall not prevent a division and distribution of the as- 
sets of any sucli corporation * * * nov sb;îll it prevent a corporation from 
accepting shares of its capital stoclc in complète or i)artial settlement of !i 
debt owing to tlie corporation, wbicb by tbe board of directors shall be 
deemed to be bad or doubtful." 

Does this section broadly forhid the purchase by the corporation of 
its shares of stock held by its directors? Clearly not, if the transac- 
tion is fair and honest, and in the interest of such corporation, and not 
of the selling directors, and therefore not offensive to the law tinder 
the cases cited. But the directors shall not "in any way pay to the 
stockholders, or any of them, any part of the capital of such corpora- 
tion," and by the concluding words of the section this is not to "pre- 
vent a corporation from accepting shares of its capital stock in complcie 
or partial settlement of a debt owing to the corporation," and deemed 
bad or doubtful. By implication it may forbid the purchase of any 
property of any description from the stockholders, and the payment 
therefor from the capital of the corporation; that is, from any fund 
except the surplus. The prohibition, if it applies to purchases of prop- 
erty, applies no more to a purchase of stock than to any other thing of 
value. The purchase of the stock of the corporation by the corporation 
from the stockholders is not prohibited or forbidden, but payment 
therefor from the capital may be and possibly is. That question is not 
necessarily hère for décision. 

In 2 Purdy's Beach on Private Corporations, at pages 1284 and 1285, 
it is said : 

"The doctrine that corporations, when not prohibited by their charters, 
may buy and sell their own stocivs is suppoi-ted by a respectable line of 
autborities ; and the rule appears to be well settled in the United States 
that a corporation may, unlcss prohibited by statute, purchase its own 
stocl:;, or take it in pledge or mortgage; that it may purchase its own 
stock in exchange for moiiey or other property, and hold, reissue, or retire 
the same, provided such act is doue in entire good faitb, is an exchange of 
equal value, and is free from ail fraud, actual or coustructive, provided that 
tbe corporation is neither insolvent nor in proeess of dissolution, ami ihRÎ 
the rights of creditors are not injuriously atîected." 
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This is the rule in New York, Massachusetts, Illinois, Georg-ia, lowa, 
Vermont. See cases cited, note 67, p. 1284:, 2 Pnrdy's Beach on Private 
Corporations, supra. 

In. the Citv Banlc of Columbus v. Bruce & Fox, 17 N. Y. 507, it is 
held: 

"In tbe absence of prohibition by statute, a corporation may purcbaso 
its ovvn stoclv, liold it unextingnisbed, and reissue sanie." 

In Joseph as Trustée in Bankruptcy, etc., v. Rafï, 82 App. Div. 47, 
81 N. Y. Supp. 546, afifirmed 176 N. Y. 611, 68 N. E. 1118, it was held: 

"A corporation wliicli expected to receive its principal revenue from a 
boolv in course of pulilication fouud itself nnalile to pay its current obli- 
gations in casli as they became due. It was tlien decided to elect as prés- 
ident of tbe corporation a person wlio liad agreed tbat he and bis friends 
would subscribe for capital ftock to tlie extent of .$300,000. In order to 
permit this plan to be perfected. tbe bo;ird of directors of the corporation 
entered into an agreemeut witb the then jn-esident thereof, which pro- 
vided that, in considération of the tender by the latter of bis résignation as 
président and director, the corporation would imrchase his stock for a 
certain sum in cash ; that it would also give hini notes for the amount of 
the salary due to hini, and other notes for a certain amount as liriuidated 
damages for the terniination of bis contract of eniploynient. The agreenient 
was made in entire good faith, and in the honest helief tbat the corpora- 
tion was solvent, and would be able to continue business. Five months 
after tbe consumniation of the agreenient, a i)etition in bankruptcy was tiled 
by the corporation, and a trustée of its property was appointed, who brOnght 
an action to set aside the agreenient. Ileld, that the agreenient was valid ; 
that, under the circumstances, the coriioration migbt purchase its own stock 
with the purpose of immt>diately reissuing it ; that, even were the purchase 
illégal, the corporation would be estopped to repndinte it. when it was not 
able to restore the vendor to the position be was in before tbe sale." 

It is true, however, that this was a New Jersey corporation. 
In 7 Am. & Eng. Encyc. of Law, p. 818, it is said, citing a large 
number of cases in many states : 

"There is nothing in the nature of a corporation that rendors it absolute- 
ly incapable of holding or dealing in its own stock." etc. 

In the case now before this court it does not appear that there was 
not a surplus at the time the contract was entered into. It appears 
that there were good and valuable considérations for the agreement to 
pay, as specified, other than the transfer of the stock, viz., the dis- 
coritinuance of certain actions, the transfer of interests in the firm of 
Schloss & Sons, the agreement not to manufacture articles in cornpe- 
tîtion with the company. Nevertheless, it cornes back to the proposi- 
tions, does the section of the stock corporation law quoted probibit the 
payment to a stoclcholder for any good and valuable considération 
(such as property sold to it by the stockholder) any nioney from the 
capital, and, if so, must the claimant show aifirmatively there was a 
surplus from which to pay when the agreement was made? It seems 
clear to me that there is no presuraption or legitimate inference to be 
drawn from any fact apjiearing that the parties contempîated payment 
in violation of lavv, or that there was no surplus with which to dis- 
charge the obligations of the contract. As the corporation had the 
benefit of fiill performance by the claimants, and there bas been no 
rescission or restoration or offer to restore, and no fraud or unfairness 
is apparent on the face of the contract, it seems clear a valid claim. 
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prima facie, îs made out by the proofs, and that tlie turden of proceed- 
ing in the contest, not of proof, now rests on the trustée contesting;. 
The authorities are that way. 

In Raiiway Co. v. McCarthy, 96 U. S. 358, at page 367 (34 L. Ed. 
G93), the court said: 

"Where a contract Is not on Its face necessarlly beyond the scope of the 
power of the corporation by which it was made, it will, In the absence of 
proof to the contrary, be presumed to be valid. Corporations are presumed 
to contract within their powers." 

To same précise effect, Express Co. v. Railroad Co., 99 U. S. 199 
(35 U Ed. 319) : 

"The contract of a corporation Is presumed to be Infra vires until the 
contrary Is made to appear." 

In Union Water Co. v. Murphy's Fiat Fluming Co. et al., 32 Cal. 
631, it is held : 

"A contract by a corporation, which Is not npon its face necessarily be- 
yond the scope of its authority, will, in the absence of proof, be presumed 
to be valid." 

In Chautauqua County Bank v. Risley, 19 N. Y. 369, 75 Am. Dec. 
347, the court held: 

"The dealings of a corporation vrhich apparently are consistent with its 
charter are not to be regarded as illégal and unauthorized without évi- 
dence tending to show that they are of such a character." 

And at page 381, of 19 N. Y. (75 Am. Dec. 347), the court said: 

"The dealings of a corporation, which on their face or according to their 
apparent import are within its charter, are not to be regarded as illégal 
or unauthorized without some évidence tending to show that they are of 
such a character. In the absence of proof, there is no légal presumption 
that the law bas been violated. On the contrary, thèse artificial bodies, 
like natural persons, are entitled to the benefit of the rule which imputes 
innocence rather than wrong to the conduct of men." 

See, also. De Groff v. American Linen Thread Co., 31 N. Y. 134, 
and opinion at page 137; also, Safford v. Wyckoff, 4 Hill (N. Y.) 443, 
and the observation of Chancellor Walworth, which is quoted with ap- 
proval in 19 N. Y. at page 383 (75 Am. Dec. 347) : 

"Where a corporation is authorized to give a negotiable security for any 
purpose, and there is nothiug to show for what the partioular security 
wns given, if there is nothlng on the face of the instrument itself to create 
a suspicion that it was issued for an illégal ohject, the court will présume 
that it was given for a legitimate purpose, rather than for one which was 
unauthorized and illégal." 

It is true that it will require but little évidence of unfairness or of 
fraud to shake such a claim, resting, as it does, upon a contract be- 
tween the corporation and some of its own directors and managing 
oiBcers ; but it seems clear to the court that, in the absence of ail évi- 
dence to impeach the fairness of the contract, the claimants may safely 
rely upon the proofs presented. However, it must be borne in mind 
that the law looks with a watchful eye upon such a transaction — one 
between those having the management of a corporation, being di- 
rectors therein, and occupying a position of trust and confidence, and the 
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corporation itself — especially where such directors are to be benefited 
in any way, and where, as hère, the rights of gênerai creditors are 
involved. Twin-Lick Oil Co. v. Marbury, 91 U. S. 588, 389 (23 L. 
Ed. 328), where it is said: 

"That a director of a joint-stoek corporation oecupies one of tbose fl- 
dufiary relations where liis dealings witli the subject-iuatter of his trust 
or agency, and witli the beneflciary or party whose interest is conflded to 
his care, is viewed with jealousy by the courts, and may be set aside on 
slight grounds, is a doctrine founded on the soundest morahty, and which 
bas received the clearest récognition in this court and in others. Koebler 
V. Black River Falls Iron Co.! 2 Black. (U. S.) 715 [17 L. Ed. 3-39] ; Drury 
V. Cross, 7 Wall. (U. S.) 299 [19 L. Ed. 40| ; Luxemburg R, R. Co. v. Maquay, 
2g Beav. 58G; Tbe Cumberland Co. v. Sherman, 30 Barb. (N. Y.) 553; Hoff- 
nian Steain Coal Co. v. Cumberland Coal & Iron Co., 16 Md. 456 [77 Am. 
Dec. .311]. Tbe gênerai doctrine, bowever, in regard to contraets of this 
class is not that they are absolutely void, but that they are voidable at tbe 
élection of the party whose interest bas been so represented by the party 
claiming under it. We say this is the gênerai rule, for there may be cases 
where such contraets would be void ab initie ; as vv'ben an agent to sell buys 
of bimself, and by his power of attorney conveys to himself that which he 
was authorized to sell. But, even hère, acts which amoimt to a ratiflcatiou 
by the principal may validate the sale." 

See, also, Risley v. Indianapolis, B. & W. R. Ce, 62 N. Y. 248 ; 
Barnes v. Brown, 80 N. Y. .536 ; Munson v. Syracuse, G. & C. Ry. Ce, 
103 N. Y. 73, 8 N. E. 355; Barr v. N. Y., La'ke Erie, etc., R. Ce, 125 
N. Y. 263, 26 N. E. 145. Aldine Manufacturing Co. v. PhilUps, 129 
Mich. 240, 88 N. W. 632, is also in point. 

The question submitted is therefore answered, that the burden of pro- 
ceeding now rests upon the trustée contesting, and not upon the claim- 
ants. 



INTERSTATE COMMERCE COMMISSION v. REICHMANN. 

(Circuit Court, N. D. Illinois. February 27, 1906.) 

No. 27,507. 

1. Commerce— Inteestate Régulation — Power of Congbess— Teanspoeta- 

TioN Charges. 

Tbe constitutional power of Congress to regulate commerce among the 
several states includes the power to regulate freight rates by requiring 
that they shall be uniform to ail shlppers, and in construing statutes 
enacted to that end frëigbt rates sbould be construed to mean the net 
cost to tbe sbipper of the transportation of his property, and such régu- 
lations may lawfully apply, not only to common carriers, but to ail 
persons and corporations occupylng such relation to transportation that 
the conduct of their business may operate to impair uniformity of 
rates. 

2. Same — PowEKS OF Interstate Commerce Commission— Peivate Cas. Com- 

panies. 

A private car company which delivers its cars to railroad companies 
to be furnished indiscriminately for the use of shlppers, receiving pay 
for such use from the railroad companies on a mileage basis, is within 
the provision of Act Feb. 19, 1903, c. 708, 32 Stat. 847 [U. S. Comp. 
St. Supp. 1905, p. 599], making it unlawful for any person "or corpora- 
tion to oflfer, grant, give, or solicit, accept, or receive any rebate, con- 
cession, or discrimination in respect of tbe transportation of any prop- 
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erty In Interstate or foreign commerce by any comuion carrier * * « 
whereby any sucli property shall, by any device v/batever, be trans- 
ported at a less rate tlian tbat named in the tarilïs publisbed and filed 
by such carrier, or whereby any otber advaiUage is Kive]i or discrim- 
iiiation is practieed," and tlie siying by such a car company of any re- 
bate or allowanee to a sbipper usiug its cars. wliero!)y he socures tbe 
transporta tion of liis property at a less rate tlian tbat nanied in tbe 
publisbed tarilï of tlie carrier for transportation of sucb property in 
its own cars, altbough from its own funrts and witbout tbe connirance or 
knowledge of tbe carrier, is a violation of tbe statnte. Sncb a e:ir 
Company is tberefore sul)ject to tbe jurisdiction of the Interstate Com- 
merce Commission, charged witli tlie dnty of enforcing the statnte aurt 
baving power to inquire into tbo opérations of any agoncy of trans- 
portation which may so couduet its business as to destroy uniformity of 
rates. 

On application by the Interstate Commerce Gammission for an 
order requiring a witness before it to ansvver a question. 

C. B. Morrison, for complainant. 
Levy Mayer, for défendant. 

L,ANDIS, District Judg.e. Tliis controvcrsy involves the power of 
the Interstate Commerce Commission. That body was in session at 
Chicago, endeavoring to ascertain hovv the managers or owners of 
cars not owned by carriers, but employed by them in the Interstate 
transportation of freight, conducted their business. The respondent 
was on the stand as a witness, and having testified that he was vice 
président of Street's Western Stable Car Line, an Illinois corporation 
owning some 9,000 cars, in gênerai use for the transportation of live 
stock over the lines of the various railroads on this continent, was 
asked the following question: "What part of the mileage, or from 
whatever source, bave you given up to shippers during the last six 
months?" On the advice of counsel, the witness refused to answer, 
on the ground, as alleged, that the Commission was witbout authority 
to exact from him the information called for, and the Commission 
petitioned the court for an order requiring the witness to answer. 
It appears that the Street Company's cars are not let to railway com- 
panies under regular lease, but that they pass indiscriminately over ail 
lines, participating in the live stock transportation business to such 
extent as may be dictated by the carrier's necessity or policy, in the 
discharge of its obligation to supply shippers with cars; that the car 
company's only revenue for the use of its cars is six-tenths of a 
cent for each mile run, paid by the railway company on whose rails 
the mileage bas been earned. The car company bas no direct or open 
relations with the intending sbipper. It does not undertake to supply 
him with cars. This is donc by the carrier, and when the sbipiîer 
is furnished cars belonging to the Street Company, he gets no other 
or better transportation service than when bis cattle go forward in 
cars of the carrier railway company. Nominally, at least, the car 
company's only relation respecting freight to be shipped is with the 
carriei", and its only interest in the transaction is that the freight may 
go forward in its cars ; and this, because when the car stands idle it 
produces no revenue for its owner, and when it is in motion it is 
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earning mileage. It will therefore be observed that the best business 
policy of the car company is that which produces a maximum of activ- 
ity on the part of its cars. 

In considering the question, I shall assume, as counsel did at the 
argument, that an answer by the witness would hâve disclosed that 
payments of money were made by the Street Company to shippers 
of freight, and with a view to thereby inducing such shippers to de- 
mand that carriers furnish them with Street's cars for the transporta- 
tion of their future shipments. And I shall further assume, as the 
proof indicates, that thèse payments were made by the car company 
solely on its own initiative and responsibility — disassociated, com- 
pletely, from any connivance on the part of the carrier railway com- 
pany to which the shipper delivered the traffic, in the first instance, 
for transportation. For if such payment should corne from the car- 
rier to the shipper, the Street Company being used by the parties 
merely as an agency of payment, it would be a rebate, and therefore 
a plain violation of law. It was maintained for respondent that the 
witness should be excused from answeriiig the question on the theory 
that existing statutes of the United vStates are operative on common 
carriers and not on private car companies, and (having particular 
référence to the so-called "Elkins Act" of Februarv 19, 1903, c. 708, 33 
Stat. 817 [U. S. Comp. St. Supp. 1905, p. 599]), that Ccngress 
is without povv-er to prohibit the payment of money by private 
car companies to shippers of freight ; in other words, that the Com- 
mission is without authority tp inquire into such a corporation's af- 
fairs. When the words "commerce" and "transportation" are used 
herein, they are to be understood as relating to Interstate "commerce" 
and "transportation." 

The purpose of the enactment of the statutes relating to interstate 
commerce was to give to ail shippers of property uniform treatment 
in the matter of transportation, and the Interstate Commerce Commis- 
sion was created to secure the enforcement of tliose statutes. In the 
discharge of this duty, the Commission is authorized to procure in- 
formation from any person whatsoever tending to show whether 
those laws are being obeyed. The question then présentée! is, would 
the payment, by the private car company, of a sum of money to a 
shipper who had previously paid the railway company the regular rate, 
place such shipper in a more favorable position respecting the ques- 
tion of transportation than that prescribed by the published tariff and 
occupied by shippers generally, and if so, bas Congress prohibited a 
private car company from making such payment, and is such prohibi- 
tion authorized by the fédéral Constitution. That the person to whom 
the payment is made has been, thereby, removed from the level of 
equality, to establish which the laws Vi'ere passed, is too plain to jtis- 
tify extended considération. With respect to the transportation of 
his property, he is just as much better off than the gênerai run of 
shippers as the payment amounts to. The net cost of the transaction 
to him — his freight expense — has been reduced just that much. It, 
therefore, being apparent that in such a case the purpose of the légis- 
lation has been defeated, the inquiry is, "has this defeat resulted from 
the violation of a valid statute of the United States?" 
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And first, of tlie power of Congress. The language of the commerce 
clause of the Constitution is : "The Congress shall hâve power to regu- 
late commerce with foreign nations, and among the several states, and 
with the Indian tribes." It will be observed that this grant is with- 
GUt qualification or restriction; that it is ail the power over the sub- 
ject that the people had; that, therefore, there now abides in Con- 
gress sovereign authority over Interstate commerce; that is to say, 
ail the authority over the subject that inheres in government. The 
real question, therefore, presented, is not merely whether Congress 
lias authority to regulate private car companies, but, rather, "is the 
power to require a uniform freight rate an attribute of sovereignty ?" 
I am not awarc that the gênerai principle that this authority does 
exist is now seriously antagonized. One resuit of the enactment of the 
original Interstate Commerce law, and of the controversy that bas 
arisen under it, is the practically universal acquiescence in this propo- 
sition. But the application of the principle to the case at bar is dis- 
puted. Let us, therefore, hâve an understanding of what is meant 
by "freight rate." It cannot be denied that there is very respectable 
authority in support of the contention that a rate is the sum of money 
which the carrier receives from the shipper vvhen he delivers his 
property for transportation. But is this the real — the only meaning 
of the term? If the carrier should subsequently pay to the slnpper 
a portion of the sum so received, would not the net amount the ship- 
per paid be the rate? Or, if some other interest commercially con- 
cerned in that particular transaction of transportation, as for example, 
a car company, should pay a sum of money to the shipper on account, 
or in considération, of the transaction, would not the net resuit shown 
by subtracting the amount thus received by the shipper from the sum 
originally paid by him to the carrier be the rate? And in such a case, 
would not the car company, instead of the carrier railway company, 
make the real rate ? Is not the answer to this inquiry necessarily 
in the affirmative? 

Bearing in mind the quasi public character of the service for the 
performance of which the shipper pays the money, involving, as it 
does, the exercise of franchise powers granted by the nation or the 
State, or by both, I shall consider, in dealing with this question, that 
the rate with which constitutions and statutes are concerned h the 
net cost to the shipper of the transportation of his property. The 
frailty of the contention that Congress may legislate only respecting 
carriers is chargeable to the unsound premise that the authority re- 
posed in Congress is merely to regulate one class of corporations 
engaged in commerce, whereas the grant is of the power to regulate 
the thing itself, by whomsoever carried on or participated in. Hav- 
ing, therefore, plenary power to regulate Interstate commerce, and 
uniformity being of the very essence of régulation, the true rule must 
be that as a logical and necessary incident of the power to regulate, 
Congress may prohibt the doing, by any person whatsoever, of any 
act or thing, the purpose or efl^ect of which is to prevent or disturb 
uniformity. And this power of prohibtion is as broad as the subject 
of the régulation. It embraces not only carriers, but it extends to 
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and includes ail persons and corporations occupying such a relation 
to transportation as that the conduct of their business may operate 
to effect an impairing influence on uniformity. Ail agencies and in- 
strumentalities of transportation, by virtue of their employment as 
such, from the beginning of the first act of "taking up property at 
one place" to the end of the last act of "setting it down at another 
place," are as completely subject to this sovereign dominion as is the 
carrier. 

The question then arises, "bas Congress exercised this power by 
enacting a law applicable to the pending controversy?" Down to the 
year 1887, the ruies of the common law controUed this subject. Under 
those rules, a carrier was requircd to transport property for what 
was called "reasonable compensation," but judges did not agrée that 
the carrier was obliged to treat ail shippers alike. The attitude of 
both shipper and carrier was therefore dictated by business expedi- 
ency; the former seeking the service at the least possible cost to him- 
self, and the latter making such rates, and conceding such advantages, 
as seemed calculated, or appeared necessary, to invite traffic, the fuU 
liberty of neither being rcgarded, as in any substantial way, em- 
barrassed by the law of the land. The resuit of this unrestraiiied free- 
dom of action was that large voliunes of traffic originating in a com- 
mon source received preferential treatment by carriers, and it was for 
the purpose of putting a stop to this practice that the original Inter- 
state commerce act was passcd. That law sought to establish a con- 
dition of absolute uniformity throughout the domain of Interstate 
transportation, to the end that no man having freight to ship v.'ould 
be charged more than anybody else had to pay. That this law failed to 
accompHsh the object of its enactment was due, primarily, to the fact 
that its prohibitions were aimed at and operated only on carriers. 
Its provisions did not extend to and embrace persons and coroora- 
tions interested in or concerned with the transportation business other 
than carriers, and their agents and shippers remained at full liberty to 
exact from railway companies transportation service at lower rates 
than were accorded patrons generally. If lower rates were given, 
the carrier, only, was guilty of an oiïense. The principal effect of 
the law seems to bave been to require the resort to roundabout meth- 
ods for the purpose of evading uniformity. The records of the pro- 
ceedings of the courts and of the Interstate Commerce Commission, 
during the years succeeding 1887, disclose the employment of a large 
variety of means to évade the law. One of thèse was the use of the 
so-called private car ; that is, a car which did not belong to the rail- 
way Company, but did belong either to the shipper himsclf or to a 
corporation vi'hich was neither carrier nor shipper, it being generally 
understood that in the case of the shipper whose traffic went forward 
in bis own car, excessive payments were made to him on the alleged 
score of mileage, which, in effect, brought bis transportation cost below 
the regular rates, and in the case of the shipper whose goods were 
vehicled in cars belonging to a car company, payments of money, as 
commissions or otherwise, were made to him by or through the médium 
of such private car company; the effect of which was to give him the 
service at a cost below the regular tariff. 



240 145 FEDEIIAL RErOUTER. 

Thèse varions évasions had developed to siich an exteiit that at tlie 
session of 1902—03, Cong-ress set about to devise a plan to put a stop, 
once for ail, to transportation favors. The previous endcavor to ac- 
complish this by penalizing acts of favoritism committed by carriers 
and their agents having proved abortive, and the expérience of 15 
years under the original act having demonstrated that if shippers of 
property were to be placed on an absolute level of equality, additional 
prohibitory législation extending to shippers and to persons and corpo- 
rations beyond, or behind, the railway company, was necessary, the 
law of 1903 was enacted. 

Section 1 of that act provides, first, that anything donc or omitted 
by any agent of a carrier corporation in violation of the law relating to 
Interstate commerce, shall also be held to be a like violation on the 
part of the carrier. This section then enacts that the willftil failure 
of the carrier to publish its tariffs or rates for the transportation of 
property shall constitute a misdemeanor. The enactment then pro- 
ceeds as follows : 

"And it shall be unlawful for any person, persons, or corporation to offer, 
grant, or glve, or to solicit, aceept, or receive, any rebate, concession, or dis- 
crimination in respect of thé transportation of any property in interstate or 
foreign commerce by any coramou carrier * * * whereby any such prop- 
erty shall, by any device whatever, be transported at a less rate than that 
nanied in the tariffs published and flied by siich carrier, or whereby any 
other advantage is given or discrimination is practiced." 

The ofïering, granting, or giving, or soliciting, accepting, or re- 
ceiving, any such rebate, concession, or discrimination, is declaied to 
be a misdemeanor punishable with a fine. While this enactment, in 
terms, prohibits any person, persons, or corporation, from giving any 
concession or discrimination in respect of the transportation of prop- 
erty by a common carrier, the respondent contends that the only efïect 
of the clause quoted is to prohibit the shipper from soliciting or ac- 
cepting preferential treatment from the carrier, and the carrier and 
its agents from offering or giving it. This contention means that, 
whereas, the universally conceded purpose of the law relating to in- 
terstate commerce is to put ail shippers on an equality, the shipper is 
still perfectly free to aceept money from any other source than the 
carrier itself, and that any person or corporation other than thfc car- 
rier is at liberty to make such payment. It is not and cannot be denied 
that the efïect of such a transaction would be to absolutely disrupt 
imiformity. Indeed, the very purpose of the payment by the car com- 
pany is to place the shipper in a position of préférence, and therebv 
to induce him to require the carrier to furnish Street's cars for his 
future shipments, on/ which, presumably, he would receive like pay- 
nients from the car company, thus securing to him a continuing finan- 
cial advantage not contemplated by the regular tariff. Does the lan- 
guage bear this construction? Is it the deliberately expressed inten- 
tion of Congress, in this législation enacted to préserve the integrity 
of the published rate, that the rate may be varied by some intervening 
or coôperating or subserving agency, or is it the expressed intention 
that nobody may do what a carrier is forbidden to do? Let it be re- 
membered that the carrier and its agents had already been required 
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to adhère to the regular published rate, it having been specifically 
enacted, at the beginning of section 1, that any offense commiticd by 
the carrier's agent, as provided by the original act, should be held to 
be a like oft'ense committed by the carrier corporation. Do the words, 
"it shall be unlawful for any person, persons, or corporation to offer, 
grant, or give * * * any rebate, concession, or discrimination 
* * * " prohibit a private car company from paying money to a 
shipper "in respect of the transportation of his property" by a com- 
mon carrier in cars belonging to the car company? Such payment 
is not merely "in respect of such transportation," but it is in con- 
sidération of such transportation. And that it would be a concession 
or discrimination which would operate to give the fortunate payée an 
advantage, by reducing his freight account below the regular rate, 
is obvious. John Jones, cattle shipper at Omaha, calls on the Denver 
& Chicago Railroad Company for 10 cars for Chicago shipment. The 
railway company gives Jones cars belonging to the Street Company. 
Jones pays the railway line the regular rate. The cattle go forward 
in Street's cars, and at the end of the month the railway company sends 
to the Street Company a check covering mileage earned by the cars. 
Thereupon, the Street Company pays eut of its own revenue, to Jones, 
$10. Jones takes the $10 and crédits his freight account accordingly. 
The net resuit is that Jones is $10 better ofï than he would hâve been 
had the shipment been handled in cars belonging to the railway com- 
pany; that the cost to him of the transportation of his cattle has been 
reduced $10 below the regular rate, to which extent he has enjoyed 
a concession or discrimination which has given him an advantage over 
his competitor, Smith, whose request for cars, made at the same time 
that Jones made his, was complied with by the railway company fur- 
nishing its own cars, it being assumed, of course, that the carrier re- 
ceived from Smith, as it did from Jones, the published rate, and did 
not subsequently give him any rebate. 

It is conceded that if the Street Company had paid the money at 
the instance of the railway company, the Street Company and the rail- 
way company would each be guilty of a misdemeanor, but guilty not 
merely because money was paid to a shipper, but solely, because when 
it paid the money the Street Company was acting as the représenta- 
tive of the railway company. The contention of respondent is, how- 
ever, that although the car company is prohibited from thus acting 
in behalf of the railway company, it is not unlawful for the car com- 
pany to give the shipper the money from its own treasury, and this 
means that the shipper (whose preferential treatment in the matter of 
transportation, the law was enacted to prevent) may, with equal pro- 
priety, accept the money from the car company, being only careful to 
ascertain in advance that in making the payment the car company 
is using its own funds, and is not acting in a représentative capacity 
for the carrier corporation. The logic of this position is that in any 
prosecution of a carrier railway company, or private car company, 
or shipper, for violating the law by departing, or causing a departure, 
from the published rate, it would be a complète exonération of either 
one or ail of thèse parties for the car company to simply admit that 
145 F.— le 
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althoiigh it gave the money to the shipper, the funds came ont of its 
own treasury. That this is not what Congress endeavored to enact is 
evidenced by section 2 (32 Stat. 848 [U. S. Comp. St. Supp. 1905, p. 
600]), which is as f ollows : 

"That in any proceeding for the enforcement of the provisions of tliestat- 
utes rehitlng to interstate commerce, whether such proceedings be institiited 
before the Interstate Commerc Commission or be begun originally in any cir- 
cuit court of the United States, it shall be lawful to include as parties, in 
addition to the carrier, ail persons înterested in or atïected by the rate, régu- 
lation, or practice under considération, and inquiries, investigations, orders, 
and decrees niay be made with référence to and against such additional par- 
ties in the same manner, to the same extent, and subject to the same provisions 
as are or shall be authorized by law with respect to carriers." 

I am of the opinion that the law prohibits the car company from 
giving to any shipper of property a favor or advantage not publicly of- 
fered to ail shippers by the pubîished tariffs issued by the carrier, and 
therefore that a reply to the question, which the witness refused to 
answer, would give the Commission information respecting a matter 
as to which it is charged with the performance of a duty. 

Let an order be entered in accordance with the prayer of tlie pé- 
tition. 



UNITED STATES v. CARDISH et al. 
(District Court, E. D. Wisconsiu. April 3, 1906.) 

1. Indictment— Fedebal Statute— .Ioinder of Counts— Arson. 

Under Rtv. St. § 1024 [U. S. Comp. St. 1001, p. 7201, which provides that 
two or more charges for crimes or offenses of the same class may be joined 
in the same indictment in separate counts, two counts, each charging the 
same défendants with the burulng of a différent building, may be joined 
in an indictment for arson. 

[Ed. Note. — For cases in point, see vol. 27, Cent. Dig. Indictment and 
Information, §§ 419, 420, 422.] 

2. Ii^DiANS— Arson Committed on Réservation Witiiin a State. 

Act March 3, 1885, c. 341, § 9, 23 Stat. 385, which provides that ail 
Indians comuiitting any one of certain enumerated crimes against the 
person or property of another Indian or other person within the boundaries 
of any state and within the limits of any Indian réservation shall be sub- 
ject to the same laws and penalties "as are ail other persons committing 
any of the above crimes within the exchisive jurisdiction of the United 
States," by implication repeals Rev. St. § 2143, in so far as that section 
makes a distinction between white persons and Indians in respect to the 
crime of arson committed In the Indian country, and under the later 
statute the crime and the punishmeut are the same whether committed 
by a white person or an Indian, or against a white person or an Indian. 

3. AbSON— DWELLTXG HOUSE— SCHOOL BUILDING. 

A school building, one part of which is occupied as a habitation, vvith 
interior communication between the jjarts, is a dwelling house," witliin the 
meaning of the terin as used in the law of arson. 

[Ed. Note. — For cases in point, see vol. 4, Cent. Dig. Arson, §§ 8, 13.] 

4. Same— Indictment — Description op Building. 

An indictment for arson by the burning of "a certain dwelling house of 
the United States of America there situate, such dwelling house being 
then and there known as the 'Girls' Building of the Menominee Indian 
Traiuing School,' and then and there occupied and used as such dwelling 
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honse of the TJiiited. States of America by the teaçhers of tlie snid TJnited 
States in the Indian service, and by otber persons, siudi teacliers and otlier 
persous being to the grand jury unknown," is suffitient in its. description 
of thé bnilding and of the persons occupying the same, and shows, within 
the fair intendmeut of the law, that the building was not the liabitation. 
of défendants. 

[Ed. Note. — For cases in point, see vol. 4, Cent. Dig. Arson, § 41.] 

On Motion to Quash Indictment. 
See 143 Fed. 640. 

H. K. Butterfield, U. S. Dist. Atty. 
Eberlein & Eberlein, for défendants. 

QUARLES, District Judge. This is a motion to quash the second in- 
dictment found against the défendants for burning the Indian Train- 
ing School on the Menominee Réservation. A former indictment, bas- 
ed upon the same transaction, was held bad on demurrer. Ail the 
counts of this indictment are nolled except the second and fourth. The 
second count is in the words and figures foUowing, to wit : 

"That Louisa La Motte and Lizzie Cardish are Indians, and were on the 
17th day of January, A. D., 1905, each Indians, to wit, Menominee Indians, 
uiembers of the Menominee Indian tribe, a trihe of Indians oceui)ying a rés- 
ervation within the boundaries of the state of Wisconsin called the 'Menominee 
Indian Réservation,' theretofore set apart by the United States as an Indian 
réservation for the use of said Menominee Indian tribe, and then so occupied 
by said tribe, and that the said Louisa La Motte and Lizzie Cardish, on the 
17th day of January, A. D. 1005, in the daytiune of said day, they then and there 
each being such Indians, as aforesaid, namely, a memberof the said Menominee 
tribe, did, within the boundaries of a state of the United States, to wit, the 
state of Wisconsin, a certain dwelllug house of the United States of America 
there situate, such dwelling house being then and there known as the 'Girls' 
Building of the Menominee Indian Training School,' and then and there oc- 
cupied and used as such dwelling house of tlie United States of America by 
teachers of the said United States in the Indian service, and l>y otber per- 
sons, such teachers and other persons being to the grand jury unknown, 
feloniously, willfully, and maliciously did set tire to, and the said dwelling 
house then and tbere, by said firing, as aforesaid, feloniously, willfully, and 
maliciously did burn and destroy, wherefore the grand jurors aforesaid, upon 
their oath aforesaid, do say: That the" said Louisa La Motte and Lizzie 
Cardish, they each being then and there such Indians, as aforesaid, did, on 
the 17th day of .lanuary, A. D. lOO.'î, connnit the crime of arson against the 
property of another, to wit, of the United States of America, within the 
boundaries of a state of the United States, and within the limits of an Indian 
réservation, as aforedescribed, contrary to the form of the statute in such 
case made and provided, and against the peace and dignlty of the United 
States of America." 

The fourth count is identical with the second, except that it charges 
the burning of the "Boys' Building" instead of the "Girls' Building." 

The first objection made to the indictment is that it charges two sep- 
arate, distinct félonies, one involving the burning of the Girls' Building 
of the Menominee Indian Training School, etc., while the other charges 
the burning of another building, known as the "Boys' Building." The 
relative situation or location of thèse two buildings is not set out. For 
aught -that appears in the indictment, they may bave been a mile apart. 
Therefore, for the purposes of thç motion, it must be conceded that two 
distinct crimes are charged. The two offenses, however, are of the 



244 145 FKDBKAL IlEPORTER. 

same nature, and piinishable by the same penalties. The objection 
does not furnish ground for a demurrer. The remedy of the accused 
is by motion to compel the government to elect. Section 1024 Rev. 
St. [U. S. Comp. St. 1901, p. 720] ; Pointer v. United States, 151 U. 
S. 396, 400, 14 Sup. Ct. 410, 38 L. Ed. 208 ; Ingraham v. U. S., 155 
U. S. 434, 15 Sup. Ct. 148, 39 L,. Ed. 213; Crain v. U. S., 162 U. S. 
625, 16 Sup. Ct. 952, 40 L. Ed. 1097. 

The second objection is more serious. It involves the construction 
of section 9 of the act of March 3, 1885 (chapter 341, 23 Stat. 385), 
which reads as follows : 

"Tlmt inimeai.itely ui>on and after the date of the passage of this act ail 
Indians, c-omniitting agalnst the person or property of another Indian or other 
person any of the following crimes, namely, murder, manslaughter, râpe, 
assanlt with intent to Ulll, arson, bm-glary, and larceny within any terrltory 
of the United States, and either within or without the Indian resei-vation, 
sliall be subject therefor to the laws of such territory relating to said crimes, 
and shall be tried therefor in the same courts and in the same manner and 
shall be subject to the same penalties as are ail other persons charged with 
the commission of said crimes respectively ; and the said courts are hereby 
given .iurisdiction in ail such cases ; and ail such Indians eommitting any of 
the above crimes against the person or property of another Indian or other 
Iierson within the boandarios of any state of the United States, and within 
the limits of any Indian réservation, shall be subject to the same laws, tried 
in the same courts and in the same manner, and subject to the same penalties 
as are ail other persons eommitting any of the above crimes within the 
exclusive jurisdiction of the United States." 

It is contended that the above section, containing no repeahng clause, 
did not work a repeal of section 2143, Rev. St., passed in 1854, which 
reads as follows: 

"Every white person who shall set flre, or attem])t to set flre to any house, 
out-house, cabin, stable or other building in the Indian country, to whomso- 
ever belonging ; and every Indian who shall set flre to any house, out-house, 
cabin, stable or other building in the Indian country, in whole or in part be- 
longing to or in lawful possession of a white person, and whether the 
same be consumed or not, shall be punishable by imprisonment at hard 
labor for not more than twenty-one years, nor less tlîan two years." 

It may be conceded that, if section 2143 remains in force and is the 
law of this case, the indictment is fatally defective, because it does not 
indicate whether the occupants of the building at the time of the alleged 
burning were white people or Indians. 

It is argued with great vigor that repeals by implication are not 
favored in the law, and many authorities to that efïect hâve been cited. 
While the gênerai principle is undoubtedly correct, the law is well 
settled that a repealing clause is not necessary to do away with the pre- 
existing statute, if the purpose of Congress to that effect is clearly in- 
dicated ; and this may be donc in a variety of wavs. 

In Henderson's Tobacco, 11 Wall. (U. S.) 652, 657, 20 L. Ed. 235, 

the court say : 

"Statutes are indeed sometimes hold to be repealed by subséquent enact- 
ments, though the latter contain no reiiealiug chnise. This is always the rule 
when the provisions of the latter aets are répugnant to those of the former, so 
far as they are rei)ugnant. The enactnient of ]irovisions inconsistent with 
those iireviously existiug manifests a clear intent to abolish the old law." 
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In United States v. Tynen, 11 Wall (U. S.) 92, 20 L. Ed. 153, thc 
court say : 

"When tliere are two acts on tbe same sxibject, the rule is to glve effect 
to both, if possible. But, If ttie two are repu,a:nant in any of tlieir provisions, 
the latter act, witliout any repealing clause, opérâtes to tbe estent of the re- 
pujrnanpy as a repeal of the first ; and even where two aets are not, in expresM 
tenus, répugnant, yet, if the latter act covers the whole subjeet of the tlrst, 
and embraces new pro'visions, jjlainly showing that it was iutended as a sub- 
stitute for the first act, it will operate as a repeal of that act." 

vSee, also, Ward v. Race Horse, 163 U. S. 604, 514, 16 Sup. Ct. 1076, 
41 L. Ed. 244. 

It is matter of common knowledge that for many years, and, indeed, 
until within a very récent period, it was the policy of the government 
to deal with an Indian tribe as though it were another nation or people. 
Hundreds of treaties were made by the government with thèse tribes, 
whereby the tribal relation and authority were expressly recognized. 
At the same time, they were treated as the wards of the government, 
and a practical bonus was paid upon idleness by the largesses that were 
from time to time conferred upon them. It took 100 years of expéri- 
ence to demonstrate a proposition, which, stated in the abstract, ap- 
pears self-evident, namely: that it is impossible to civilize a tribe as 
such; that civilization, like éducation or religion, must necessarily deal 
with the individual. It was finally found that the treatment by the 
government of its Indian wards had been unsuccessful and unscientific. 
Then appeared the dawn of a new and more enlightened policy, which 
contemplated breaking up the réservations, disintegrating the tribes, 
allotting lands in severalty, conferring the rights of citizenship, and in- 
dividualizing the Indian, giving him the same rights, privilèges, and 
immunities of citizenship, ofïering him the same inducements for in- 
dustry, and, in short, dealing with the red man as we deal with other 
nationalities, by putting them on a common level of citizenship and op- 
portunity, and leave each man to work out his own salvation. This 
change of policy may be noted in the législation of Congress. In 1871 
an act was passed, which now stands as section 2079, Rev. St., where- 
by, in substance, it is provided that thereafter no Indian nation or 
tribe within the United States shall be acknowledged or recognized as 
a nation, tribe, or power, with whom the United States may contract bv 
treaty, etc. By another act (February 8, 1887, c. 119, 24 Stat. 390) 
any Indian who adapts the habits of civilized life may become a full 
citizen. 

It was provided by the act of February 8, 1887 (chapter 119, 24 Stat. 
388), that: 

"Bach and every member of the respective baiids or tribes to whom allot- 
ments bave been made shall bave the beiiedt of aud be sub.ieot to the laws 
both civil and criminal of the state or territory lu which they may réside." 

This législation marks a new era in our Indian policy, and the sec- 
tion we are considering (section 9 of the act of March 3, 1885, c. 341, 
23 Stat. 385) is an essential part of this new scheme; for, as we read 
it, it is intended to make the Indian upon the réservation amenable 
to the same laws and punishments as to the crimes enumerated therein 
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as any white man or other person in any place vvliich is within the ex- 
clusive jurisdiction of tlie United States. 

Let us now turn to section 2143. We find that it embodies the tend- 
encies of the discarded System, and it recognizes the distinction be- 
tween the white' man and the Indian. The same characteristics are 
noted in section 3142, while 2143 extends the laws of the United States 
for forgery and déprédation upon the mails over the Indian country. 
By section 2145, as to ail crimes not specially mentioned in that title, 
the gênerai laws of the United States in force in ail places within the 
sole and exclusive jurisdiction of the United States are extended over 
the Indian country, except as to a crime committed by one Indian 
against another; so that, if arson had not been specifically provided for 
in the above title, it would, by virtue of section 2145, hâve been made 
punishable under section 5385 [U. S. Comp. St. 1901, p. 3G48], which 
expressly punishes arson in forts and other places within the exclusive 
jurisdiction of the United States. Even thèse earlier enactments mani- 
fest the purpose of Congress to gradually extend over réservations the 
Pénal Code as administered where the government has exclusive juris- 
diction; but the section under considération was a long step in that 
direction. Among other things, it eradicates, so far as the enumerated 
crimes are concerned, the jurisdiction, so long exercised by the tribes, 
over ail crimes committed by an Indian against the person or property 
of another Indian. 

Read in the light of thèse facts, it seems clear that the act of 1885 
was intended to bring the crimes therein mentioned, when committed 
by an Indian upon a réservation within a state, within the punishment 
laid down for the same crime when committed by a white person within 
a fort, arsenal, or other place exclusively within the jurisdiction of the 
United States; in other words, the whole subject-matter of section 
2143, so far as it relates to a crime by an Indian, is covered by the later 
enactment, which is clearly répugnant to it, because the circumstance 
of color and race hâve been thereby eliminated as ingrédients, and the 
United States has for the first time assumed to punish Indians résident 
upon réservations within a state. This view has been adopted by the 
Suprême Court in United States v. Kagama, 118 U. S. 375, 383, 6 Sup. 
Ct. 1109, 30 L. Ed. 228. The court treats this act of 1885 as a new 
departure in législation, which tends to sweep away the old System and 
the old distinctions. See, also. Draper v. United States, 164 U. S. 240, 
241, 17 Sup. Ct. 107, 41 L. Ed. 419. 

For this reason, I must hold that section 2143, Rev. St., was by 
necessary implication repealed by the act of 1885, so far as it is répug- 
nant to the later act. 

Third. It is contended that the indictment is fatally defective in its 
description of the building burned and of the persons whose habitation 
it was. The indictment says : 

"A certain dwellinR house of tlie United States of America there situate, 
such dwelling house being tlien and there Icnown as tlie 'Girls' Building of 
the Menominee Indian Training School,' and then and there occupied and 
used as such dweiling house of the United States of America by the teacher.s 
of the said United States in the Indian service, and by other persons, such 
teachers and other persons being to the grand jury unkuowu." 
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It is claimed that a schoolhouse is not a house or dwelling- at tlie 
common law. Stated broadly, this is true. But it was well settled at 
the common law that a building, to constitute a dwelling- house, need 
no be used exclusively for that purpose. If one part of the building- 
is used as a habitation, it gives the character of a dwelling house to the 
entire building, if there be an internai communication between the two. 
Rex V. Stock, Rus. & Ry. 188, also reported in 2 Taunt. 339, is a lead- 
ing case in England as to what constitutes a dwelling house. The 
offense there charged was burglary, but as to the définition of the above 
term, it is equally applicable. The indictment charged the offense to 
bave been committed in the dwelling house of three copartners, naming 
them. The évidence showed that the lower rooms were occupied by the 
partners as a banking house, and no one slept on the first floor. The 
upper rooms were occupied by John Stevenson, who was a servant of 
the prosecutors, and engaged in their business at weekly wages, with 
lodging for himself and family. The rooms that he thus occupied had 
a separate entrance from the outside. The only communication be- 
tweeen thèse upper rooms and the lower floor was a trapdoor and lad- 
der. The défendant having been convicted, the question reserved for 
the judges was, first, whether this inhabitancy could be considered as 
the inhabitancy of the prosecutors by their servant, and, second, if 
yea, whether there was such a severance of the lower part as to prevent 
it being included as a part of their dwelling. The conviction was 
unanimously afiirmed. See, also, Rex v. Smith, 3 East. P. C. 497. A 
jail has been held to be a house, within the meaning of the law of arson, 
when the jailor lives therein with his family. People v. Van Blarcum, 
2 Johns. (N. Y.) 105. In King v. Dunnevan, 1 Leach, Cr. Law, 81, 
the prisoner was indicted for setting fire to the common jail. It was 
laid in the first count as "the house of the corporation of Liverpool, 
called the 'common jail' "; second, of the "mayor and bailiffs of Liver- 
pool, called the 'common jail'"; third, of Anna Hornby; fourth of 
Richard Rigby. It appeared in évidence that the jail belonged to the 
corporation of Liverpool; that Rigby was the keeper; that the keeper's 
dwelling house adjoined thereto, wherein Rigby lived ; and that Hannah 
Hornby lived with him. Gould, J., who tried the case, reserved it for 
ail the judges, who were of the opinion that this case was fully within 
the act (9 Geo. I. c. 22) ; the dwelling house being considered as part 
of the prison, and the whole prison being the house of the corporation. 
This statute of Geo. I was held not to change the old common law, or to 
■ create any new offense. King v. Spaulding, 1 Leach, 258. In Mc- 
Lane v. State, 4 Ga. 338, in the indictment the building was described 
as "a house used as a dwelling house, the property of Moses Harshaw, 
in the county of Habusham." Indictment held good by the Suprême 
Court. 

There is a quaint old case decided by the Court of Appeals of Vir- 
ginia in 1787 (Commonwealth v. Posey, 4 Call. [Va.] 109, 2 Am. Dec. 
560). It concerned a common-law indictment for arson, which 
charged in separate counts the félon ious burning of two separate 
buildings ; one laid as "the house of William Clayton" in a certain parish, 
the other described as "the common jail and county prison of the 
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county of Kent." Objections were made that neither building? was 
described with sufficient certainty. Each one of the nine judges ren- 
dered a separate opinion. It was held that the indictment was suffi- 
cient ; that "the house of William Clayton" meant the house belonging 
to William Clayton, and that "house" as there employed meant "dwell- 
ing house" ; that the allégation regarding the jail was sufficient, be- 
cause it clearly designated the building, and that the prison was a 
dwelling house in contemplation of law, because it was the abode of 
persons confined under légal process. Only one of the nine judges 
dissented. 

The strictness of the common-law rules of pleading in criminal cases, 
like every other rule of the conimon law, is bottomed on reason. They 
are not arbitrary or subtle when clearly understood. Lord Coke used 
to say that "he is ignorant of the law who knoweth not the reason there- 
of." The obvious reasons underlying thèse strict requirements in de- 
fining the dwelHng house in an indictment for arson are twofold, and 
both intended for the better protection of the accused — first, to enable 
him to prépare his défense intelligently ; second, to protect him in case 
of a verdict either way from a second prosecution for the same of- 
fense. For thèse reasons, ambiguous or imperfect description of the 
building burned wiU not be tolerated. 

The practical test, therefore, in this case is whether this particular 
building has been so described as to clearly identify it, so that the de- 
fendants may know with certainty what particular building they are 
charged with burning, and so that no mistake or confusion can after- 
wards arise out of which miglit spring a second accusation for the 
same offense. In an ordinary case Ihe building would simply be desig- 
nated in an indictment as the dwelling house or A. B., in possession of 
C. D., in such a county or district. No exact location or further de- 
scription of the building would be required. But in the indictment in 
question the description is definite as to ownership, particular as to 
nature and situation, so that the identity of the building for ail purposes 
is put beyond doubt. 

But it is alleged that the essence of the common-law crime of arson is 
the burning of the building of another, and that this indictment is 
faultly in not specifying by name the persons who were then occupying 
and dwelling in the building. It is claimed that in no other way can the 
strict rule of the common law be met, and only thus can it be made to 
appear that the building was not in the occu])ancy of the accused. It 
is argued that, if the persons who occupied the building were "to the 
grand jury unknown," it might well be that they were the accused. 
At the bottom of this rule lies the simple proposition that at the com- 
mon law a man was not guilty of arson who burned his own house while 
he occupied the same. The indictment, therefore, must in some way 
négative that proposition, not by any prescribed formula of words, but 
sufficiently to shovV that the building burned was not that of the dé- 
tendants. I iind an early authority which sanctions the very form 
employed in this indictment in Rex v. Rickman, 2 East. P. C. 1034, 
where a parish pauper set fire to a house in which he was put to réside 
by the overseers, and it was not known who the trustées were in whom 
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tlie légal ownership was vested. It was held that it might be described 
as "the house of the overseer, or of persons unknown." 

I think that the averrnents of the indictmcnt are sufficient to indicate 
that the building was the habitation of another, within the fair intend- 
ment of the law. 

For thèse reasons, the motion to quash must be denied. 



JOIIXSON V. UNION PAC. R. CO. 

(Circuit Court, D. Kliode Islaml. April 2G, 1900.) 

No. 2,702. 

1. GARNISHMENT — PrOPEKTY SUBJECT to GAKXrSTTMK?sT — RiGHTS OF GABNrSHEE. 

A railroad conipany, haviiig in its posscs.sion witbiu a .state freiglit cars 
owned Ijy .-motiior coinpauy «iiose lines of roud are in otLier statcs, undor 
an arrangement giving it tlie right to use sucli cars in its business in tliat 
and othcr states, until it sliouid be convenient to return them loaded at 
some point on the owner's road, bas sucb an interest in tbem and riglit to 
tl'.eir use that it cannot be compelled to surreiider them as garnisliee in 
an action by foreign attacbment agiîinst tbo owner in the state wliere 
they are fonnd, or to return them to sucb state after tlieir use elsewhere, 
and an attenipted attacbment by service of sueh garnishmeiit does not 
give the court jurisdiction. 

2. SaME SiTTJS OF INDEBTEDNESS — CoNSOODATED COUI'OEAÏION. 

A railroad company was incorporated under the same name in three 
différent states and operated a line of road extending through ail of them. 
The business was conducted as that of a single corporation haviug one 
eet of directors and oiflcers. Held that, whether regarded as a single 
corporation incorporated in three states or as three corporations prac- 
tically Consolidated by their stockholders, there was sucb praetieal unity 
that the situs of an indebtedness due to another company arising out of 
the opération of the road for the purposes of garnishment was in either 
one of the three states. 

3. Same — Indebtedness Akisino out op Ikteustate Commebce. 

ïhe fact tliat an indebtedness due to a nonresident railroad company 
ai'ose out of the condncting of Interstate commerce does not exempt it 
froni garnishment under a foreign attacbment. 

On Motion of Défendant to Dismiss for Want of Jurisdiction. 

Alfred S. Johnson and. Lewis A. Waterman, for plaintiff. 
Gardner, Pirce & Thornley, for défendant. 

BROWN, District Judge. This is an action on the case for négli- 
gence, brought by the plaintiff Johnson to recover damages for per- 
sonal injuries suffered upon a line of railway operated by the défend- 
ant in the state of I<Cansas. The writ was sued out of the superior 
court of the state of Rhode Island for Providence county. It com- 
manded the attacbment of the goods, cliattels, and real estate of the 
défendant; also the attacbment of the personal estate of the défendant 
"in the hands or possession of the New York, New Haven & Hartford 
Railroad Company, a cor])oration chily created, doing business in part 
in Providence, county of Providence, as trustée of the said défendant." 

The plaintiff proceeded under section 52 I, p. 15'i, of the Court and 
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Practice Act, passed by the General Assembly of Rhode Island al its' 
January session, 1905. This act provides that actions at law sounding 
in tort may be instituted against nonresidents, having property within 
the state, by original writ of attachment. Service was made upon the 
garnishee or trustée named in the writ. The défendant appeared 
specially in the state court, representing that the matter and amount 
in dispute exceeded the value of $2,000; that the controversy was 
between citizens of différent states ; that the défendant was a corpora- 
tion organized and existing under the laws of the state of Utah, a citi- 
zen and résident of the state of Utah, and a nonresident of the state 
of Rhode Island. An order of removal was entered in the state 
court. The défendant, appearing specially, now moves this court for 
a dismissal of the action for lack of jurisdiction. This raises the 
question: Has the plaintift' succeeded in making an attachment? 

By the garnishee's affidavit, it appears that, at the dates of several 
services upon it, it had in its possession certain freight cars belonging 
to the défendant, but that it held the same under an arrangement 
with the défendant whereby the New York, New Haven & Hartford 
Railroad Company has a right to use the cars in its own business 
until such time as it may find it convenient and proper to return the 
same reloaded with freight to some point on or near or reached by 
the line of railway of the défendant. 

The défendant contends that the garnishee has such an immédiate 
interest in the property, and such a right of use of the cars, that when 
it has exercised this right the cars will hâve reached the possession of 
the défendant in a foreign jurisdiction, and that it will be beyond the 
povver of the garnishee to return the cars, or of the court to obtain 
a return. It is urged that the garnishee cannot be deprived of its 
right to use the property by reason of a controversy between other 
parties in which it has no interest, citing Drake on Attachment (3d 
Ed.) p. 462, as follows: 

"It is an invariable rule that under no cireumstances shall a garnisliee, by 
the opération of proceedings against him, be placed in any worse condition 
than he wonld be in if tlie defendant's claim against him were enforced by 
the défendant liimself" — citing, also, C. F. Wall v. Norfolk & Western Ry. 
Co., 52 W. Va. 485, 44 S. E. 294^ 04 L. R. A. 501, 94 Am. St. Rep. 948 ; Michigau 
Central R. R. Co. v. Chicago, Michigan & Lalie Shore R. R. Co., 1 111. App. 
.nOO; Connery v. Quincy, Omaha & Kansas City R. R. Co. (Minn.) 99 N. W. 
365, 64 L. R. A. 624, 104 Am. St Rep. 659. 

The plaintifif argues that, in the case at bar, there was no express 
agreement giving to the New York, New Haven & Hartford Railroad 
Company the right to use the cars; and it is objected that the de- 
fendant relies merely upon a custom, and that that custom is of the 
most vague and indefinite kind. It is contended that this is, in effect, 
merely a license or privilège to use cars for hire practically as it sees 
fît, and must yield to the greater right of a créditer and a résident 
of this state to attach the property. It is urged that the rule that the 
garnishee cannot be placed in a worse position by the attachment has 
its exceptions, and does not permit a garnishee to return the goods or 
articles attached, freed from the attachment, to the owncr. 

The proposition that the plaintiff, in trustée process, cannot be 
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placed m a fcetter position than the principal défendant, is recognized 
in Waldron v. Wilcox, 13 R. I. 518, 520; Brown v. Collins, 18 R. I. 
243, 27 Atl. 329 ; Smith v. Millett, 11 R. I. 528. 

It is difïicult to see upon what principle the plaintiff can be allowed, 
by bis attachment, to destroy the right of the New York, New Haven 
& Hartford Railroad Company to use thèse cars in the state of Rhode 
Island, to load them with freight, and to transport them through or 
into other states. It is also quite clear that the burden of returning 
thèse cars from another state to the state of Rhode Island cannot be 
imposed upon the garnishee. The cases cited by the défendant are 
direct authorities for this position. It therefore becomes unnecessary 
to consider the gênerai question of the right to make garnishment of 
rolling stock, or whether such garnishment would constitute an ob- 
struction of or interférence with Interstate commerce. I am of the 
opinion that the jurisdiction of this court cannot be supported by 
virtue of the attempt to attach the defendant's cars in the possession 
of the garnishee. 

The next question is whether the plaintiff has succeeded in garnish- 
ing a debt due from the garnishee to the défendant. 

The garnishee makes oath that the New York, New Haven & Hart- 
ford Railroad Company, in addition to its incorporation in Rhode 
Island, is incorporated by act of the Législature of the state of Con- 
necticut, in which state the corporation was first organized under that 
name, and by the Législature of the commonwealth of Massachusetts, 
and opérâtes varions lines of railway in Connecticut, Massachusetts, 
Rhode Island, and New York; that the corporations incorporated by 
ail of said states are administered by one board of directors, and by 
a single corporate organization ; that the principal office is in the 
state of Connecticut, the first incorporating state. 

The garnishee sets forth that, at the times of varions services upon 
it, there were due and payable in the state of Connecticut, from the 
varions corporations known as the New York, New Haven & Hartford 
Railroad Company to the Union Pacific Railroad Company, certain 
sunis, as the balances due on accounts between the Union Pacific Rail- 
road Company and the New York, New Haven & Hartford Railroad 
Company; that the considération for the charges by the Union Pacific 
Railroad Company against the New York, New Haven & Hartford 
Railroad Company, from which said balances accrued, was in part 
for use by the New York, New Haven & Hartford Railroad Company 
of cars of the Union Pacific Railroad Company, in part for tickets 
sold by the New York, New Haven & Hartford Railroad Company 
upon some part of its System as aforesaid, the proceeds of which 
were payable to the Union Pacific Railroad Company, and in part 
for repairs made by the Union Pacific Railroad Company upon cars 
belonging to the New York, New Haven & Hartford Railroad Com- 
pany; that ail accounts out of which said balance grew were kept 
at the principal ofifice of the New York, New Haven & Hartford Rail- 
road Company in New Haven, in the state of Connecticut; that the 
balances due were payable at said principal office; that the situs of 
said indebtedness was at the main office in New Haven. 
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The garnishee further swears that it is impossible to state liow 
much, if any, of said balances was due from the Rhodc Island cor- 
poration, or how much was due to said Union Pacific Railroad Com- 
pany from said Rhode Island corporation or from any of said corpora- 
tions for or by reason of the use of any of its cars in the state o£ 
Rhode Island, or for tickets sold as aforesaid within said state. 

It sufficiently appears from the garnishec's affidavit that the New 
York, New Haven & Hartford Railroad Company does business in 
three states under a single administration. 

It is the defcndant's contention that the Rhode Island incorporating 
act of May 17, 1893 (Acts & Résolves, January Session, 1893, p. 377), 
created an independent Rhode Island corporation ; that it did not 
merely reincorporate a foreign corporation in this state; that conse- 
quently the Rhode Island corporation can be liable only for an un- 
ascertainable proportion of the balance duc to the Union Pacific Rail- 
road Company; and that this is a liability which it owes to the Con- 
necticut corporation rather than to the Union Pacific Railroad Com- 
pany directly. 

The status of the New York, New Haven & Hartford Railroad 
Company has been before the courts of this circuit. Smith v. N. Y., 
N. H. & H. R. R. Co. (C. C.) 96 Fed. 504; Goodwin v. N. Y., N. 
H. & H. R. R. Co. (C. C.) 134 Fed. 358. In thèse cases the questions 
related to citizenship. 

It does not seem necessary, however, to détermine whether the 
Législature of Rhode Island reincorporated in this state a pre-e.xisting 
corporation of the state of Connecticut, or of Massachusetts, or 
created a new corporation of Rhode Island with the same name and 
powers within this state. Whether the garnishee is a single corpora- 
tion incorporated in three states, or three cori^orations which practical- 
ly bave become so Consolidated that their affairs cannot be separated, 
I ani of the opinion that the situs of the indcbtedness on the joint 
or Consolidated business, for the purposes of garnishment, is in either 
state. 

The practical inconvenience of adopting any other view is so great 
that we should hesitate to confuse by judicial décision what the stock- 
holders of the varions corporations of the New York, New Haven & 
Hartford Railroad Company bave scemed to regard as a verv simple 
arrangement. In Goodwin 'v. N. Y., N. H. & H. R. R. Co.^(C. C.) 
124 Fed. 358, 370, Judge Lowell said: 

"Wbother the organisation is deenied (1) a single corporation, (2) onc oor- 
))oration witli several aspects, (3) several separatc corporations of wliicli only 
one is reeoguized in each of tlie creating states, or (4) several separate cor- 
])orations eaeli recognized everywliere, is of no irnjjortancc, except for tlie 
Ijractical results wliicli follow tlie adoption of ouo fiction or anfitlier. * * * 
It is not a question of justice, but of ultiniate convenienee, in wliat conrt a 
corporation may sue or be sued. It is injustice, and not mère inconvenience. 
that an org.-niization of any kind shall be comiielled to pay its dobts twice 
over. In selecting a fiction, moreover, it may sonjetinies be wise to take one 
wliich has souie slight inconvenience in practical results, if its logical develop- 
inent is generally convenient, rather than another which has a slight advan- 
tage iu soiue respect, but whoso logical development would lead to sncti in- 
justice that exceptions and subfictions must Ue numerous and strained." 



JOHNSON V. UNION PAC. R. CO. 253 

What the stockholders of the New York, New Haven & Hartford 
Railroad Company hâve joined togeriier so com])leteh- for dieir business 
convenience cannot be practicalïy separated when it cornes to the 
question of the situs of an obHgation for purposes of garnishment. 
There is a practical unity of organization extending over tliree distinct 
jurisdictions. If we are to separatc the corporations sharply, the 
same rcasons which exist for denying that the situs of the debt is 
in Rhode Island would exist for denying that it is either in Massa- 
chusetts or Connecticut. T!ie resuit would be that what, from a 
practical point of view, is a single obligation, wonld, b}' an artificial 
division, require either a difficult accounting to détermine the propor- 
tional parts of the obligation assumed by each corporation, or would 
require us in each instance to dismiss a suit begun by garnishment 
of the New York, New Haven & Hartford Railroad Company. The 
location of a business office for the transaction of affairs of the three 
corporations in the state of Connecticut cannot compel the plaintiff 
to resort to that jurisdiction. 

It is further contended that no garnishment process can run against 
accounts payable to a foreign railroad corporation arising ont of the 
conduct of interstate commerce. The défendant relies upon Phila- 
delphia S. S. Co. v. Pennsylvania, 122 U. S. 326, 7 Sup. Ct. 1118, 30 
L. Ed. 1200. I am unable to see the applicability of that case. That 
a state tax upon the gross receipts of a steamship company, derived 
from the transportation of persons and property by sea, is held to be 
a régulation of interstate and foreign commerce in conflict with the 
exclusive powers of Congress under the Constitution, does not lead to 
the conclusion that the earnings of a railroad company in interstate 
commerce are free from attachment for its debts. There is no analogy 
between the cases, and no authority is cited having any tendency to 
support the defendant's proposition. 

I am of the opinion that the state court acquired a limited jurisdic- 
tion by virtue of the attachment of a res, and that such jurisdiction 
cannot be destroyed through removal proceedinçs, and a dismissal by 
this court. Purdy v. Wallace Muller Co. (C. C.) 81 Fed. 513. 

In deciding that the motion to dismiss must be denied, I do not 
décide, however, that this court bas yet acquired final jurisdiction 
of a controversy between citizens of différent states, in which the mat- 
ter in dispute exceeds, exclusive of intercst and costs, the sum or 
value of $2,000. Upon the garnishee's affidavit, a doubt arises 
whether the attachments exceed in the aggregate the amount of $2,- 
000. Unless the défendant shall enter a gênerai appearance, or unless 
the allégations in the removal proceedings give to this court a juris- 
diction broader than that which may bave been acquired by the state 
court through the attachments, it may become necessary to remand the 
case to the state court. See Purdy v. Wallace Muller Co. (C. C.) 
81 Fed. 513. 

The motion to dismiss is denied. 

The défendant is allowed 10 days to plead, or to take such other 
proceedings as it may deem proper. 
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BRIGGS V. TKADEKS' CO. et al. 

(Circuit Court, N. D. West Virginia. April 17, 1906.) 

1. Courts — .Tueisdiction of Fedekal Couets — Manker of Raising Question 

of jurisdiction. 

l'iuler section .5 of the fédéral judiciary act of Marcb 3, 1875, e. 137, 
,18 Stat. 472 LU. S. Coiup. St. 3901, ]). 511 J, wliicli re(iuires! a <nrcnit Court 
to disniiss or reiiuind a suit if It slml] a])pear at auy finie tliat tlie court 
is witliout .1uri.«dietion or tliat tlie parties liave been improperly or collu- 
sively made or joiued, it is immaterial in wliat manner or by wbat plead- 
ing tbe question is raised. 

[Ed. Note. — For cases in point, see vol. 13. Cent. Dig. Courts, § 818.] 

2. SaME — DiSCBETION OF COUET. 

If the want of jurisdiction of a Circuit Court apjiears from the face 
of the bill, it is the duty of the court as soou as its attention is called to 
the fact or it is discovered, no matter how far the cause lias progressed 
to place the parties as nearly as possible in statu quo .and to dismiss the 
suit ; but if the want of jurisdiction does not appear on the face of tlie 
bill or from the record but the objection is based on alleged extriusic 
faets, it is the duty of the court to exercise its discrétion in deterniining 
whether or not iu the then condition of the cause and in view of the re- 
lations existing hetween the parties by reason of tbe proceedings al- 
ready taken thereiu, it will permit such issues of fact to he raised. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, § 818.] 

3. OOKPOEATIONS SUIT BY StOCKHOIDEB. 

A suit in a fédéral court by a stocl^holder agaiust the corporation al- 
leging that it bas ceased to actively conduct its business or to elect 
ollicei-s or directors and that it is largely iudebted and asking the ap- 
pointmeut of a receiver and a winding up of its affairs is not one founded 
on rights whicb may properly be asserted by tbe corporation within 
tbe nieaning of equity riile 94, and conaplainant need not show that he 
bas complied with its requirements. 

4. Same — Soit for Dissolution — West Virginia Statute. 

Under Code W. Va. 18!>9, e. .^3, § 58, whicb autborizes a court on ap- 
plication of a creditor or stockholder to appoint a receiver to administer 
tbe assets of a corporation "upon sufBcient cause being shown therefor," 
a stocliholder may maintain a suit in a fédéral court on bebalf of bim- 
self and other stockbolders for the dissolution of tbe corporation and 
distribution of its assets, wbere tbe requisite diversity of citizenship ap- 
pears, and it is alleged in the bill that tbe corporation bas ceased to do 
business and is taking no action towards payment of its debts or tbe pro- 
tection of its property, and other stockbolders and creditors need not be 
joined as parties wbere it is alleged that they are uukuown to eomplain- 
ant. 

5. CouRTfî — Objection to Jurjsdiction — Lâches. 

Wliere a stockliolder's suit for dissolution of a corporation, brought 
iu a fédéral court, and of whicb such court bad jurisdiction on tbe face 
of tbe record, bad proceeded for 16 moutbs, duriug whicb tirae a re- 
ceiver bad been a])pointed who bad collected the assets of the corporation 
and made an advantageous sale of its property, and tbe claims of credit- 
ors bad been proved, a uonparticipating creditor whicb in tbe meantime 
with knowledge of tbe suit proceeded in a state court and obtained a 
judginent against tbe corporation will not be permitted to intervene 
after such lapse of finie to raise an issue of fact upon the question of 
jurisdiction in respect to whicb it does not claim to bave any more 
knowledge or information tlian it bad wben tbe suit vk'as commenced. 
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In Equity. 



On August 3, 1004, tbe plaintiffi Briggs filed his bill in equity against the 
Traders' Company, a corporation, and Jolin Koblegard and liiirton M. Des- 
pard. trustées, in wliicli lie allèges himself to be a citizen of New York and 
tbe défendants of West Virginia ; that he is a stockholder of défendant com- 
pajiy to tbe extent of 50 shares of tbe par value of $5,000 ; tbat tbe Com- 
pany is tbe owner of a 50-year lease of a lot of ground in Clarksburg, W. 
Va., upon wbicb it bas erected a large building for use as a botol, opéra bouse, 
storerooms, and a banking room, wbicb lutter bas becn leased by it to tbe 
Traders' National Bank for a terni of ](! yeavs, v.-itb iw'iviloge of renewal : 
tbat tbe opérations of said company bave not been protitalile, but its busi- 
ness for several years bas been couducted at a loss and large indebtedness 
accumulated ; tbat on January 29, 18!)5, it executed to tbe défendants Koble- 
gard and Despard and to one Clifford now deeeased, a flrst mortgage on tbe 
property to seeure bonds wbicb were sold and that besides tbis indebted- 
ness, other large debts to persons unknown to plaintiff are due aggregating 
a total of $45,000, tbat for a year or niore preceding tbe filiiig of tbis bill, 
tbe oflîcers and directors bad ceased to take any part or lot in the conduct 
or management of said conipany's affairs, had lield no meetings of directors 
or stoekbolders, and no new oflîcers bad been elected ; tbat rentals bave 
been permitted to go unpaid, no effort is made to collect tbeiii, tbat no active 
head, board of directors or governing body exists for said eoriioration to 
wbom plaintiff as a stockholder could apply for relief, tbat default bas 
been made under tlie ternis of tbe mortgage sale uuder it advertised liy 
tlie trustées, the gênerai indebtedness is unascertained ; tbat a large aniount 
of Personal property is in the hôtel which ought to be sold with it or otber- 
wise it would be saerificed ; tbat judgments are being obtained and exécu- 
tions issued against it. Tbe prayer is to stay tbe sale by tbe trustées, ap- 
j)oint a receiver, ascertain the debts and their priorities and generally adjust 
the affairs of tbis company. Tbis bill was presented, it appears, in ojien 
court, and the same day it was filed, an order was entered granting the 
injunction and appointing a receiver to take charge of the property. 

On September 13, 1004, by order entered before any appearance by parties, 
the plaintiff was allowed to amend bis bill by inserting in the tirst para- 
graph the words "On bebalf of himself and ail other stoekbolders wbo may 
eome in and .loin in said suit," and by tbe same order one J. M. Hustead 
filed bis pétition, and was admitted a party plaintiff, alleging therein him- 
self to be and to bave been wben the transactions occurred a nonresident 
of West Virginia, and the holder of 10 shares of the capital stock of said 
corporation, and tbe allégations of tbe blU to be true. Varions orders were 
from time to time entered, providing for the opération and lease of the 
opéra bouse, the hôtel, accepting the résignation of the receiver and tbe ap- 
pointment of another, the référence of tbe cause to a spécial master to as- 
<;ertain debts, etc., and permitting and directing sales of tbe property to be 
made by the trustées in the mortgage of part of said corporatiou's property, 
and of tbe residue by Spécial Commissioner John W. Davis. Tbe latter made 
and reported a sale of the banking room, wbich, upon upset bid, was set 
aside, and a new sale ordered made and reported, wbicb is now askod to be 
couflrnied. 

In tbis condition of affairs, on November 25, 1005, the Bank of the Mononga- 
hela Valley, a West Virginia corporation, was permitted to file its pétition 
in the cause in wbich it allèges itself to be a creditor of said Traders' Com- 
pany, evideuced by a. judgment recorded against it, T. Moore Jackson and 
Fleming Howell for $9,703.50 and $19.20 costs on October 5, 1904, in tbe 
Circuit Court of Ilarrison county, W. Va., tliat tlie action upon wbich said 
judgment was founded was commeneed on April 19, 1904, prior to the in- 
stitution of tbis Brigg's suit in tbis court, but .l'udgment was delayed by 
reason of pleas entered by the défendants ; tliat the term of court at which 
said judgment was rendered commeneed on September 13, 1904. and the 
judgment relates back as of that day wben said petitioner acquired under 
the law a judgment and exécution lien upon the property of said Traders' 
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Companj' ; tliat Ilowoll is bankrnpt, and Jackson insolvMit, and neitlier hâve 
property ont of whioli said judgmeut can be made; tbat but for the in- 
stitution of tliis suit and the appohitnient of a roeeiver therein, on Sep- 
tomber 3, 1004, it would iiave ail tho property of said Traders' Com- 
pany bound for its said indûment and exécution lien. It thereujion assails 
the jurisdiction of this court and its right to suffer the maintenance of 
fhis suit upon légal grounds appoaring upon the face of the bill and proeced- 
ings, and furtber charges iis a niatter of fact that tho plaintiff Marseinis II. 
liriggs never in fact owued any stock or interest in tlie Traders' Company, 
but colluded with one John T. SIcGraw wheroby tho stock owned by tlie 
latter was assigned to said Briggs for tlie sole and only purpose of giving 
the said Briggs a aonresident citizen (MeGraw bcing a résident one) a 
colorable right to institute this suit; that he iu fact nevor had any légal right 
to institute it, and this court no jurisdiction to jiiaintaiu it; that ail ordt'rs 
and decr("es entercd iu it are void and of no cffoet; that altliougti its suit 
was pending in tho state court at the timo of the institution of this one and 
the plaintilï had knowledge of it and of the petilioner's debt, he dUl net m;ik>' 
])etitioner part.y to this suit beeause he did not désire to allow plaintiff 
to make défense thevoto and destroy bis right to maintain this cause. The 
prayer of this pétition is that petitioner niay bo made a défendant, may be 
permitted to demur and plead to said bill, and if deonu^d necessary, be per- 
niitted to file its answer thereto; that Briggs be reipurcd to state under oath 
.just when and how, and for what purpose, lie obtained possession of the 
50 shares of stock ; that ail orders entered in this cause be vacated and the 
cause be dismissed for vvant of jurisdiction, and that its debt l)e satisfiod 
out of the proeeeds of the sale of the i>roperty of the said Traders' Company. 
The order allowing this pétition to be filed, entered on November 2T,, 1005, 
récites that "it appcaring * * * that the petitioner * * * is niaterial- 
ly interested in the matters in controversy in this cause, and in any proeeeds 
arising from the sale of the property of the Traders' Company, it is thore- 
fore ordered tluit the said pétition be, and the same is hereby, fllod, and 
the Bank of the Jlonongabela Valley, on its motion, is made a party de- 
fendant to this cause, and givon leave to plead, demur, answer, and make 
any proper défense to the bill iu this cause." 

Davis & Davis, M. D. Post, and Johnson & Hofflieimer, for plain- 
tiff and intervening creditors. 

Sperry & Sperry, for petitioner, tlie Monongahela Bank. 

DAYTON, District Judge (after stating the facts as above). The 
plaintiff's counsel earnestly insist this pétition of the Bank of the 
Monongahela Valley should not be considered but dismissed from 
considération, beeause it was fîled by order in November, 1905, 
which made the petitioner a party défendant and granted it leave 
to demur, plead, answer, or make other défense to the bill. It bas 
neither pied to nor answered the bill, but on March 7, 1906, an 
order was entered formally filing a demurrer to the bill, which was 
therein recited to hâve been tendered at a spécial term of the court 
held in the month of December, and at the same time a motion was 
submitted by said petitioner to dismiss the plaintiff's bill for the 
reasons set forth in its said pétition. Plaintiff insists that several 
rule days having passed without the formai entry of any demurrer, 
plea, or answer, that the bill should stand pro confesso. I cannot 
concur in thèse views for thèse reasons : Prior to the act of 1875 
the common-law rules touching the necessity of a plea in abatement 
to the jurisdiction prevailed in the fédéral courts, and it was held 
that the filing of a plea to the merits was a waiver of sucb plea to 
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the jurisdiction. Farmington v. Pillsbury, 114 U. S. 138, 143, 
5 Sup. Ct. 807, 29 L. Ed. 114. This act of March 3, 1875 (18 Stat. 473, 
c. 137, § 5 [U. S. Comp. St. 1901, p. 511, tit. 13, c. 7, § 629]), 
provides that if at any time after suit brought or removed it appears 
"that such suit does not really and substantially involve a dispute 
or controversy properly within the jurisdiction of said Circuit Court, 
or that the parties to said suit bave been improperly or collusively 
made or joined, either as plaintifïs or défendants, for the purpose 
of creating a case cognizable or removable under this act, the said 
Circuit Court shall proceed no further therein, but shall dismiss the 
suit or remand it to the court from which it was removed as justice 
may require." 

Since the passage of this act it bas been he!d that "in its gênerai 
scope this rule (enunciated in Farmington v. Pittsburg) bas not been 
altered by the act of 1875," but this act "changed the rule so far as 
to allow the court at any time, without plea and without motion, 
to stop ail further proceedings and dismiss the suit the moment a 
fraud on its jurisdiction was discovered." Hartog v. Memory, 116 
U. S. 588, 590, 6 Sup. Ct. 521, 29 L. Ed. 725 ; Williams v. Nottawa, 104 
U. S. 209, 211, 26 L. Ed. 719. The jurisdiction of this court can- 
not longer be a matter of either consent or confession. It is there- 
fore immaterial how the question arises, whether by plea, demurrer, 
answer, pétition, or by the court's own inspection of the record, it 
is the court's right, and therefore its duty to stop ail further proceed- 
ings and dismiss the suit, so soon as want of jurisdiction is made to 
appear. The pétition hère is designed for one purpose and one only 
that of raising the question of this court's jurisdiction, and nf set- 
ting forth its substantial interest in securing a déniai of it. I think 
it entirely sufficient for this purpose and that no further plea, de- 
murrer, or answer to the bill was or is required. 

In considering this question of jurisdiction, however, in my view, 
we must do so from two standpoints and with différent rules gov- 
erning in each case such considération: First, if the want of juris- 
diction appears from the face of the bill, then I hâve no hésitation 
in saying that no matter how far the cause has progressed or how 
difificult it may be to retrace the steps taken it is the duty of the 
court, nevertheless, to retrace those steps, place the parties as far 
as possible in statu quo and then dismiss the proceedings, so soon as 
its attention is called to or it discovers such lack of jurisdiction; 
second, if the want of jurisdiction does not appear on the face of 
the bill, and is not disclosed in the pleadings or proof, but is solely 
based upon the alleged facts existent, if at ail, outside the record, 
then it is the duty of the court, I conceive, to exercise a wise discré- 
tion in determining whether or not, in the then condition of the cause 
and the relations existing between the parties by reason of proceed- 
ings already taken therein, it will permit such issues of facts to be 
raised. In this pétition jurisdiction is assailed on both grounds, 
and we will first consider whether the bill and proceedings on their 
face show such want of it. It is very earnestly insisted that this 
bill shows that the cause is not one maintainable under equity rule 
us F.— 17 
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No. 94. I think this contention is absolutely sotmd, because the pro- 
ceeding is not one by a stockholder "founded on rights which may 
properly be asserted by the corporation." On the contrary, it is mani- 
festly a proceeding against tlie corporation even to the extent of as- 
sailing its longer right to exist. For this very reason I think it clear 
that the plaintiflf before bringing it was not required to conform to the 
requirements of this rule ; in short, that this ru!e is in no wav ap- 
plicable. Léo V. Union Pacific Ry. Co (C. C.) 17 Fed. 273; Ranger 
V. Cotton Press Co. (C. C.) 53 Fed. 611; Tavlor v. Decatur M. & h. 
Co. (C. C.) 112 Fed. 449. 

The diverse citizenship, giving jurisdiction to this court, in matters 
arising under state lavvs, is clearly set ont in the bill, but petitioner 
earnestly insists that the suit cannot be maintained under thèse laws 
because section 57 of chapter 53 of the Code of 1899 of West Vir- 
ginia requires not less than one-third in interest of the stockholders 
to join in a bill brought to wind up the affairs of a corporation. On 
the other hand counsel for plaintifï and others interested on that 
side strongly urge that this section of the Code does not apply; that 
it relates to a suit brought to dissolve a "going" concern by a mi- 
nority interest in stock as for instance, where the corporation, al- 
though solvent, was no longer doing a paying or otherwise satis- 
factory business ; and they insist this case is one authorized by sec- 
tion 58 of chapter 53 of said Code, which provides : 

"When a corporation expires, or is dissolved or before its expiration or 
dissolution, upon sufficient cause being shown therefor, such court as is 
mentioned in the preceding section, may on application of a creditor or 
stockholder, appoint one or more persons to be re<'eivers to take charge of 
and administer its assets; and whether such receiver be appointed or not, 
may make such orders and decrees and award sueli injunctions in the 
cause as justice and equity may require." 

Counsel for petitioner dénies the application of this statute, and 
insists that under it a bill would be demurrable, at least, which did 
not make ail other stockholders and creditors parties. The ques- 
tion has been ablyargued on both sides and a number of authorities 
cited. Without taking time to discuss the matter in détail, it is suf- 
ficient for me to say that while I doubt the right of a single con- 
tract creditor of a company under this last-named statute to main- 
tain such a suit as this under the rulings in Smith v. Railroad Co., 
99 U. S. 398, 401, 25 L. Ed. 437, Scott v. Neely, 140 U. S. 106, 11 
Sup. Ct. 712, 35 L. Ed. 358, Cates v. Allen, 149 U. S. 451, 13 Sup. 
Ct. 977, 37 L. Ed. 804, and Hollins v. Brierfield Co., 150 U. S. 371, 
14 Sup. Ct. 127, 37 L. Ed. 1113, as contravening the seventh amend- 
ment to the Constitution, providing that the right to trial by jury 
shall be preserved in ascertaining thèse debts, which rule is strictly 
enforced by the fédéral courts regardless of ail state statutes as set 
forth in thèse cases ; yet I can well see how the condition of the stock- 
holder is différent. He has an interest in the property such as ful- 
fiUs the prerequisite to bringing suit laid down by Justice Field in 
Scott V. Neely, and this interest is fixed and limited by his actual 
stock held. His interest is not a debt of the corporation such as could 
be reduced to judgment by jury trial; on the conti^ary, it is subordinate 
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to ail debts, and the mère holding of it implies an obligation to credi- 
tors to préserve as far as possible the corporation's property for the 
benefit of such creditors. I therefore hold that where diversity of 
citizenship exists a suit by a stockholder under and by virtue of this 
statute may be maintained if the facts warrant it, and further under 
the rulings in Crumlish's Adm'r v. Railroad Co., 28 W. Va. 683, I 
am constrained to hold that the facts in this case as charged in the 
bill, and which s.eem not to hâve been denied, are sufficient to so 
warrant. Nor do I think the objection for lack of parties is sound. 
The bill by amendment made before appearance and by express leave 
of the court is filed by plaintiff on his behalf and on behalf of ail 
the other stockholders of the company, and there is a substantial charge 
in it that the names of such stockholders and the creditors are to 
the plaintiff unknown. 

Holding, therefore, that this bill on its face shows no lack of juris- 
diction, and can be maintained, the next question to be considered 
is whether I shall permit this petitioner, The Monongahela Valley 
Bank, to come in at this stage of the proceeding and raise the issue 
of fact whether the plaintiff, Briggs, is the bona fide holder of the 
50 shares of stock claimed by him, or whether he is by collusion a 
mère nominal holder or assignée thereof for the purpose solely of 
giving jurisdiction to this court. As I hâve indicated heretofore, 
this involves an exercise of wise discrétion on the part of the court 
to be governed by the circumstances of each case that may arise. The 
court should promptly condemn by the penalty of dismissal any fraud 
committed upon its jurisdiction when such fraud appears. Yet, I 
conceive, it is not to présume that such fraud has been committed nor 
should it delay the prompt and effective détermination of the parties' 
rights in order to make investigation of unsupported suggestions that 
such fraud has been committed notwithstanding the contrary has been 
in effect alleged by the plaintiff in the bill. Prior to the act of IS'/S, 
it is to be remembered that a person desiring to raise this question 
of jurisdiction in the fédéral court had to do so within the time and 
with ail the technical accuracy required by a plea in abatement under 
common-law pleading. If he did not he was presumed to hâve waived 
objection to jurisdiction. This act was not designed to modify "the 
gênerai scope of this rule" so far as the litigants were concerned, but 
to confer upon the court the independent power to dismiss when fraud 
upon its jurisdiction was apparent, notwithstanding no such plea 
in abatement had been by anv of the parties filed, as held in Hartog 
v. Memory and Williams v. Nottawa, supra. 

The statute, certainly, did not purpose that any suggestion of such 
fraud on the court's jurisdiction should delay the parties in interest 
to such an extent as to jeopardize or destroy the rights of numerous 
innocent parties which may hâve become ascertained and fixed by the 
proceedings in the cause, while the party seeking to be benefited by the 
disclosure stands and permits the proceeding to go on admitting that 
he had knowledge ail the while of the fraud, yet keeping absolutely 
silent ail the time about it. The confusion, uncertainty, and delay, 
not to speak of the wrongs and hardships that would spring from en- 
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couraging such lâches, are at once apparent. In tliis case this pe- 
titioner practically aclmits itself to hâve had knowledge of the exist- 
ence of this suit, which, as it charges, stands in the way of the col- 
lection of its judgment, for nearly 16 months since such judgment was 
obtained, before it filed or attempted to file this pétition. Nor does 
it allège that during ail that time it did not hâve the same knowledge 
of this alleged fraud upon this court's jurisdiction that it had when 
it filed such pétition. During that time the case hère has gone on, 
the aft'airs of the corporation hâve been to a degree ascertained, rev- 
enues hâve been derived from the rental of its property, such prop- 
erty has been sold most advantageously, creditors hâve proved their 
claims, and innocent purchaser's rights hâve attached. Under such 
circumstances, I think, the lâches of the petitioner are too clear and 
apparent to allow me to entertain at this late day in the proceedings its 
prayer to go back and permit an issue of fact to be raised upon the 
question of jurisdiction. This bank, however, will hâve the clear 
right to prove its debt and share ratably with other creditors in the 
distribution of the corporation's assets. 

Let the prayer of this pétition, therefore, by decree entered, be 
denied, the sale reported by Spécial Commissioner John W. Davis be 
confirmed, and the cause proceed to a final decree disbursing the as- 
sets and settling the afïairs of this Traders' Company. 



NATIONAL FIRErROOFING 00. v. ÎIASON BTTILDERS' ASS'N OF CITY 
OF NEW YORK et al. 

(Circuit Court, S. D. New Yorlc April 4, 1906.) 

CONTEACTS — LeGAT.ITÏ — AGEEEMENT IÎETWEEN EMPLOYEES AND TRADE UNI0K"S. 

A trade agreement between a masou builders' association and bricli- 
layers' union, by whicli tbe nieml)ers of the association agrée to include 
in tlieir contracts for building ail interior brick and mason work, such 
as the installation of flreproofing. etc., that they will not sublet such 
interior work, but will liave it dojie by tlicir own worlvuien, giving préfér- 
ence to tbose employed in the construction of the walls, so as to give 
them the easier and safer part of the work as well as the more ex- 
posed and dangorotis, and enable them to more nearly make full time in 
bad weather, and which binds tlie members of the unions to work only 
for contractors who coniply with such requirements, is not in itself un- 
lawful, and when made in good faitli, solely for the mutual beneflt of the 
parties concerned. and not for the purpose of creating a luonopoly or 
of preventiug otlicrs from oI)taining contracts and cmploylng workmen on 
the same terins, is not in violation of any riglits of one who désires to 
take separate contracts for fireproofing to be installed by his own men 
employed for that work aloue. 

In Equity. On motion for preliminary injunction, 

James W. Osborne, for the motion. 

F. A. Acer, Eidlitz & Horltz, Sidney J. Cowen, and Hillquit & 
Hillquit, opposed. 

TOWNSEND, Circuit Judge. The facts herein, appearing from 
the complaint, answer, and affidavits, are as follows: 
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The complainant is a Pennsylvania corporation, extensively en- 
gagée! in the manufacture and installation of tile fireproofing, and, 
since November, 1898, authorized to transact business in the city of 
New York, where it has installed its System of fireproofing in a num- 
ber of large buildings. The défendants are members of the Mason 
Builders' Association of New York and of various bricklayers' unions. 
The défendant, the Mason Builders' Association, was organized in 
1884. The objects of the association, inter alla, are to "adopt such 
measures for the better protection of employers and employés as shall 
lead to the promotion of harmony between ail parties engaged with us 
in business ; to arburate ail différences, and so avoid the great evil of 
strikes," etc. This association, together with the représentatives from 
che bricklayers' unions, has a joint arbitration board, before whom 
difficulties between the association and the bricklayers may be arbi- 
trated, under a trade agreement between the représentatives of the 
association and the various unions, and the effect of this agreement 
has been to practically dispose of ail questions between the parties 
and to avert strikes. The said trade agreement contains the following 
clauses, of which complainant complains : 

"(5) Members of tlie Mason Builders' Association must include in their 
contracts for a building ail cutting of masonry, interior brickwork, tbe paving 
of brick floors, the installing of concrète blocks, the brick work of the damp- 
prooflng System and ail fireproofing — floor arches, slabs, partitions, furring 
and roof blocks — and they shall not lump or sublet the installation, if the 
labor in connection therewith is bricklayers' work as recognized by the 
trade (the men employed upon the construction of the walls to be given 
the préférence). [This clause is not objected to.] That ail cutting of 
masonry be done by those bcst fitted for the work, and that the members 
of the Mason Builders' Association make the sélection; but cutting of ail 
brickwork, fireproofing, terra cotta, concrète arches and partitions, as well 
as the washing down and pointing up of front brickwork and terra cotta, 
shall be done by bricklayers. * * * 

"(9) That any member of thèse unions, upon showing bis card for mem- 
bersiiip, be permitted to go upon any job when seeking employment, unloss 
notified by a sign, 'No Bricklayers Wanted' ; and that emi)!oyment be 
given exclusively to members of the unions that are parties to this agree- 
ment. ïhe shop stewiird or business agent shall détermine who are mem- 
bers of thèse unions. It shall not be the duty of the foreman to ask any man 
to what union be Ijelongs. If the sho]) steward be discharged for inspect- 
ing the cards of the bricklayers on a ,|ol). or for calliug the attention of the 
foreman to any ■\'Iolatiou of the agreement, he shall be at once reinstated 
until the matter is lu'ought belore tlie joint arbitration committee for set- 
tlement. The foreman nuist be a practical bricUlayer. 

"(10) No meniljer of thèse bricklayers' unions shall work for any one not 
comi)]ying with ali the raies and re.<.':ulations herein agreed to. No laborer 
shall be allowed iî|)oii auy wall or pier to teniper or spread mortar, which 
shall be delivered in Inilk; said mortar to be spread with a trowel by the 
bricklayers, wlio shall work by the hour ouly." 

The fifth clause, against which complaint is particularly directed, 
was inserted in said agreement in 1893, at the request of the représen- 
tatives of the bricklayers' unions, upon their contention that the fire- 
proofing Company were using spécial gangs of men for doing the 
work, and, thereby, making an unjust discrimination against them, 
in that the installation of the fireproofing blocks was strictly brick- 
layers' work, and that the men who had been at work upon the wall. 
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and M'ho were exposed to the inclemencies of the weather, and thc 
danger attached to said work, ought also to hâve an opportunity to do 
what was the easier and protected work of instalHng fireproof blocks, 
and upon the further contention that they should be allowed to do the 
inside work also, because it could be donc almost continuously, and 
the men could make substantially full time, which they could not do 
when working upon the walls. 

The complainant daims that the effect of this agreement is to ruin 
Its business in the city of New York, so far as concerns the installa- 
tion by it of its tile fircproofing, because, when it makes contracts to in- 
stall its System, the bricklayers' unions hâve obliged the bricklayers 
employed by complainant to strike, and that therefore not only is the 
gênerai contracter prohibited from contracting with complainant, but 
also an owner desiring to construct a building is precluded from con- 
tracting with it, as manufacturer, for the installation of its System of 
fircproofing in such building, and that this is contrary to law, be- 
cause it deprives the complainant of its constitutional right and liberty 
to pursue its calling, and to do business in the city of New York, 
which is a right of property, and because, further, it is a conspiracy 
to prevent it, by threats and intimidations, from exercising its lawful 
trade in the use of its property, in violation of subdivision 5 of section 
168 of the Pénal Code of the city of New York, and because said 
agreement is in violation of public policy and the common law and 
statutes of New York, in creating a monopoly in the business of in- 
stalling tile fircproofing, and in that it impairs the obligation of con- 
tracts, etc. 

Défendants, in their affidavits, allège that the complainant has ad- 
mitted that, if it were permitted to install its own material, it would 
be compelled to use a spécial gang of men, who were working for it 
continually; that the only way in which mason builders in the usual 
course of business can control the letting of contracts for the installa- 
tion of fircproofing is to take the contract to do ail the work of which 
the fircproofing is a part. They deny that the agreement was entered 
into with any désire to obtain the sole monopoly of said business, or 
to exclude the complainant from using its manufactured product, 
or to prevent it from being used in the city of New York, or 
to prevent complainant from making contracts for the installation of 
its System of fircproofing in buildings and structures. And, further- 
more, they deny that they hâve prevented the complainant from get- 
ting such contracts by threats, intimidation, or otherwise, and deny 
that the agreement is directed against the complainant, asserting that 
the fifth clause therein was inserted years before the complainant 
was doing business in the city of New York. 

In some of the affidavits of the défendant the situation is statcd as 
f ollows : 

"The défendant briekla.yers hâve entered into an agreement with their 
employers, the masou builders. wliereby tlie former will work for sueh em- 
ployers, provided such employers contract with the persons employing theja 
— that is, the owners of tUo buildings — to do ail the brickwork ; not to do 
simply the fircproofing, but ail the brick masonry worli necessary to be 
done in tho érection of the building. ïhe only brickwork that the complain- 
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ants are préparée! to install, and bave tlie facilities for installing, Is the 
tireproofing. The installing of flreproofing in a building Is but about 50 
per cent, of the brick masonry necessary to be done. If the contracts in and 
about Xew York which the complainant enters into extended to ail the brick- 
work of a building, undoubtedly the défendant bricklayers would be as 
willing to work for the tireproofing company as for the mason builders. This 
iiot being the case, tlie complainant should not ask the court to interfère 
with the contracts which the défendant bricklayers hâve entered into, or may 
hereafter deem wise to enter into, whereby said bricklayers secure the in- 
stallation of ail tlie brick masonry upon a building to be erected. It is to pre- 
vent the specialization of our trade that we hâve entered into article 5, -whiph 
lias been in opération since 1891. There are thousands of bricklayers at 
the présent day working in New York City for iudependent contractors, 
namely, those uot menibers of the Mason Builders' Association, but tliey ob- 
serve the ternis of article o, though they hâve not sigued it, and are not 
partners to it." 

This case is one of great importance, the claims of the respective 
parties hâve been presented in a large number of affidavits, and the 
questions involved hâve been discussed in vokiminous briefs. The 
agreement does not présent the ordinary case of a combination of 
labor against employers and capital. It is a case of a combination of 
capital represented by the Mason Builders' Association and of labor 
represented by the Bricklayers' Union, which it is claimed injuriously 
afïects the interests of capital represented by the complainant and 
other capitalists, and of labor represented by employés not members of 
the union or who hâve not signed the agreement. 

If the contract is a conspiracy for the purpose and with the effect 
alleged by the complainant, and has been carried eut by threats and 
intimidation, as stated in the affidavits, then a case is presented of 
an unlawful conspiracy to deprive the complainant of its liberty and 
property. If the purpose of the said agreement was to coerce those 
who were not parties to it, the case would be brought within the prin- 
ciples discussed in Curran v. Galen, 152 N. Y. 33, 37, 46 N. E. 397, 
37 L. R. A. 802, 57 Am. St. Rep. 496. There the court held that, if 
the purpose of an organization was to coerce their workmen to be- 
come members of an organization under penalty of loss of position 
and deprivation of employment, it would be within the principle of 
public policy which prohibits monopolies and exclusive privilèges. 

The answer of défendants dénies ail the material allégations of the 
bill and affidavits, except the allégation as to the existence of this 
agreement. It is therefore différent in this regard from Curran v. 
Galen, supra, where the facts were admitted by demurrer. If the 
allégations in the answer and the statements in the affidavits be true, 
the agreement résolves itself into one by which the builders merely 
agrée that they will take contracts for mason work only where such 
contracts include the installation of the flreproofing, and that they will 
not sublet the same, but will use their own men for such installation, 
and whereby the bricklayers agrée that they will work only for 
those who comply with this agreement. 

It is claimed, for the reasons set forth in the affidavits and re- 
ferred to above, that this agreement was entered into for the mutual 
advantage of the parties, in the line of the avoidance of strikes and 
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the opportunîty for control by contractors of an entire contract, in 
permitting the bricklayers to do ail the brickwork on a certain build- 
ing, so that having done the outside work, exposed to the inclemencies 
of the weather, they might also do the inside and protected work and 
obtain full and better wages. If the facts be as contended by the de- 
fendants, there is nothing unlawful in this agreement. The rights of 
capital and labor are equally protected by the law in the making of 
such contracts as are for the best interests of the parties concerned, 
in the absence of proof of any act or motive other than that which is 
justified by the law. Indeed, it is difficult to see upon what theory 
the court could enjoin the défendants herein from carrying out said 
agreement. As is stated by Judge Gray in National Protective Asso- 
ciation V. Cumming, 170 N. Y. 315, 335, 63 N. E. 3G9, 375, 58 L. R. 
A. 135, 88 Am. St. Rep. 648: 

"Our laws recognize tlie absolute freedom of the individual to work for 
whom lie clioosos, witli wliom he chooses, and to niake any contract iipon the 
fiubjoct that he ehoosos. There is the same freedom to oi'gani^ie, In an as- 
sociation with others of liis craft, to fnrtlier tlieir coiunion Interests as work- 
ingmen, with respect to thcir wages, to tlieir hours of labor, or to matters 
affecting their liealtli and safety. They are frce to secure the furtherance 
of their common interests in overy way, which is not within the prohibition 
of some statute, or whieli does not iiivolve tlie commission of illégal acts. 
Tlie struggle on the part of indivlduals to prêter tlicmselves, and to pre- 
vont the work which tliey are fltted to do from beiug given to others, may 
be keen and may hâve unhappy results in individual cases ; but the law is not 
concerned with such results, when not caused by illégal means or acts," 

Furthermore, it is not clear, if thèse rules and régulations are rea- 
sonable, why complainant cannot comply with said rules and with said 
agreement and do the outside as well as the inside work. Its argu- 
ment upon this point seems to be that it desires to be permitted to do 
a certain branch of a certain business in the way which is most 
profitable to it, by means of its own men and to the exclusion of 
others. It may readily be seen that, if this contention is sustained, 
any one supplying work and materials in the construction of a build- 
ing might enjoin the carrying out of any agreement which excluded 
him from doing his particular part of the work in the same way, nô 
matter how small or insignificant that work might be in the construction 
of the building. Such a situation would lead to needless confusion, 
and might further seriously interfère with the ability of the workmen 
to secure their wages from the varions independent employers. 

The very récent décision of the Court of Appeals, in Jacobs v. 
Cohen, 183 N. Y. 207, 76 N. E. 5, shows that the question of law dé- 
pends upon whether there is coercion by threats and by the unlawful 
use of power and influence in keeping other persons from working at 
their trade, and procuring their dismissal from employment, as in 
Curran v. Galen, supra, or a lawful agreement made by an employer 
with his workmen, regulating the performance of the work and re- 
stricting the class of workmen to such persons as are in affiliation with 
the association of the employers' workmen, provided the restrictions 
were not oppressive. 

In thèse circumstances, and because the questions prcsented dépend 



FLTNN V. riDHLirr & CASDALXr co. 265 

upon the existence or nonexistence of disputed facts, I do net feel 
justified in granting the extraordinary remed}' of a preîiminary in- 
junction. Tlie décision of the questions at issue should be postponeà 
until after the détermination of the facts, under the opportunity af- 
forded by examination and cross-examination of witnesses. 
The motion for a preîiminary injunction is denied. 



FT.YNN V. riDELIÏY & CASUALTT CO. 

(Circuit Court, W. D. Missouri W. D. April 30, IGOÛ.) 

No. 3,092. 

Resiovai, of Causes — Amenument of Pktitio:m — Power of Court to Permit. 
Leave to nniend a potitioii for renioval. by allesing directly the clti- 
zeiisliif) of plaintiff's assignor, m.ny be .çranted by tbe fédéral court after 
the record on renioval lins hcen flled tberein, but before any action bas 
been takcn tbereon, wbere tlie record already sliows sucli citizensliip in 
le;;al ett'ect, and tliat tbe case is oue properly reuiovable. 

On Motion for Leave to Amend Pétition for Removal. 
J. C. Rosenberger and Piatt, Lea & Wood, for plaintiiï. 
Harkless, Crysler & Histed, for défendant. 

PHILIPS, District Judge. The défendant bas filed motion for 
leave to amend the pétition filed in the state court for the removal of 
this cause, by making a formai statement therein to the effect that 
Adelia J. Flynn was at the time of the assignment of her interest in the 
policy in suit to her son, the plaintiiï Frank Flynn, a citizen of Jackson 
county, Missouri. The policy of Insurance was issued to John T. 
Flynn, the father of the plaintifï and the husband of Adelia J. Flynn. 
The policy was payable to said Adelia J. Flynn on the death of said 
John T. Flynn, who died on October 25, 1905. About the 7th day of 
January, 1906, she assigned and transferred to the plaintiiï ail her 
right and interest in said policy. The suit was brought on the 21 st 
day of February, 1906, in the circuit court of Jackson county, Mo., to 
collect said policy. On the 12th day of Mardi, 1906, the return day of 
the writ of summons in said case, the défendant appeared and filed its 
motion, vvith sufficient bond, for the removal of the controversy into 
this court. The state court held the application under advisement, and 
while it was so pending the défendant obtained from the clerk of said 
state court a transcript of the record and proceedings therein, and filed 
the same in this court on the 23d day of April, 1906. The pétition for 
removal did not aver, in direct terms, that at the time of the assignment 
of said policy to the plaintiiï the said Adelia Flynn was a résident citi- 
zen of Jackson county, Mo., and the amendnient ofïered is to cure this 
defect in the pétition for removal. 

I am of the opinion that, as applied to the facts appearing on the 
whole record in this case, the right to make such amendment cornes 
within the principles laid dovvn in the opinion of Mr. Justice Brewer. 
in Kinney v. Columbia Savings & Loan Association, 191 U. S. 78, 24 
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Sup. Ct 30, 48 L. Ed. 103. It is true that the defect in the pétition for 
removal in that case was its failure to aver the citizenship of one of the 
parties to the suit. But it did appear that the purpose was to re- 
move the case on account of diverse citizenship. The controlling prin- 
ciple laid down in the opinion is tliat the pétition and bond for removal 
are in the nature of process, as they constitute the process by which the 
case is transferred from the state to the fédéral court ; and the fédéral 
statu te authorizes the circuit court at any time, in its discrétion, etc., 
to allow an amendment of any process returnable to or before it 
where the defect does not préjudice and the amendments will not in- 
jure the party against whom such process issues ; and the further pro- 
vision that no déclaration, process, or other proceeding in a civil cause 
in any court of the United States shall be abated, etc., for any defect or 
want of form, and the court may at any time permit either of the par- 
ties to amend any defect in the process or pleadings, at proper discré- 
tion. (Hère the court read further from said opinion.) 

It appears from the pétition of the plaintifï in the case that the said 
Adelia J. Flynn "was at ail the said times [that is from the issuance of 
the policy until the death of said John T. Flynn] his wife." The péti- 
tion for removal properly allèges the citizenship of the défendant com- 
pany to be in the state of New York, and that the plaintiff is a résident 
of the city of Kansas City, Jackson county, Mo., and is a citizen of said 
state. It also allèges that there is a controversy between citizens of 
différent states, and which can be fully determined between them ; that 
at the time of the death of said John T. Flynn "he was likewise a citi- 
zen and résident of the state of Missouri." This was tantamount in 
law to an allégation that the said Adelia J. Flynn, his Avife, was at the 
time of his death a citizen and résident of the state of Missouri. The 
settled rule of law of the courts of the United States is "that domicile 
having once been acquired continues until a new one is actually ac- 
quired, animo et facto." 10 American & English Enc. of Law (3d Ed.) 
p. 15. "Domicile by opération of law is the domicile which a woman 
acquired by marriage." After the death of the husband the wife, 
while at liberty to change her résidence, until she has changed it, re- 
tains the résidence of her deceased husband at the time of his death; 
and as a matter of évidence the domicile once acquired is presumed to 
continue until another is acquired. Marks v. Marks (C. C.) 75 Fed. 
335. And the burden of proof rests upon the party who claims a 
change in this condition. Desmare v. United States, 93 U. S. 605, 23 
L. Ed. 959. 

Conceding the law to be that where an assignée sues in the state 
court it is essential to entitle the défendant to remove the controversy 
into the United States court that diversity of citizenship should appear 
between the défendant and the assignor of the contract at the time of 
the assignment what hâve we on the face of the record in this case? 
We bave that on the 35th day of October, 1905, the husband of said 
Adelia was a citizen and résident of Jackson county, Mo. ; and, as a 
conclusive presumption of law, his wife was then a résident citizen of 
the county. The record further shows that the assignment was made 
by her to the plaintiff on the 7th day of January, 1906. The presump- 
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tion of law, therefore, is that the résidence which existed on the 25th 
of October, 1905, continuée! to January 7, 1906. So that, as a matter 
of law and fact, the case stands the same as if the record, and the péti- 
tion for removal alleged that Mrs. Flynn was a résident citizen of 
Jackson county, Mo., in October, 190-5, and coiitinued so to be until the 
date of the assignment of the poHcy. The only criticism of the pétition 
for removal is that it omits to state in so niany words that at the time 
of the assignment she was a résident citizen of Jackson county, Mo. 
It does, therefore, seem to me too clear for dispute that the facts dis- 
closed on the face of the pétition show that the direct averment of her 
citizenship présents a case clearly within the right of an amendment. 
Mr. Justice Brewer, in the course of his discussion, says : 

"The citizenship of the défendant, both at the time the suit was com- 
menced and when the pétition for removal was flled, was clearly and positive- 
ly stated. There was a gênerai averment that it was a case of diverse citi- 
zenship, and, therefore, one in which by the statute the party was entitled 
to a removal." 

It will then be observed that he lays stress upon the fact that "the 
trust deed, which was the subject-matter of the controversy, showed 
upon its face that the plaintiffs were of Sait Lake county, and was exe- 
cuted before a notary public in that county. The continuance of that 
situation is to be presumed." So, hère, the record in this case shows, 
in légal efïect, that the wife of John T. Flynn was a résident citizen 
of Jackson county, Mo., at the time of his death in October, 1905 ; and 
the presumption of law is that continued to the date of the assignment 
of the policy on January 7, 1906. The case presented, therefore, is one 
which the défendant had a right to remove ; and as said by Mr. Justice 
Brewer, "nothing had been donc to préjudice the rights of the plaintiflf 
before the pétition for removal was perfected." 

It is true that in McNulty v. Connecticut Mut. Life Ins. Co. (C. C.) 
46 Fed. 305, Judge Shiras remanded the case because the pétition for 
removal did not show that diversity of citizenship existed between the 
défendant and the assigner. But such state of record did not exist in 
that case as in this, and no effort was made by the removing party to 
amend the pétition. 

The motion to amend is sustained. 



In re WYOMING VALLEY ICE CO. 
(District Court, M. D. Pennsjivania. April 11, 1000.) 

No. 558. 

Bakkbuptcy— Pbiorities of Claims— Tax on Corpoeate Bonds— Liabilitt op 
Corporation to Collect. 

Revenue Act Pa. June 30, 1885 (P. L. 193) inter alia imposes a tax at a 
fixed rate on the bonds of corporations owned by résidents of the state, 
and malc'js it the duty of the treasurer of every corporation doing busi- 
ness in the state to collect such tax due from its bondholders, by retaining 
it from the interest paid on its bonds, and to pay the same to the state 
treasurer. As such act is construed by the Suprême Court o^ the state, 
the tax therehy imposed is not upon the corporation, although it is held 
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li.abte to tlie state therefor. Eeld, tlmt an aeconnt settled by tlie state 
officers against a bankrupt corporation, on aeoonnt of taxes so ini!)osed ou 
Its bonds, was not a tax due from tUe bankrupt entitled to priority of 
payment, under Bankr. Act July 1, 1898, c. 541, § G4a, 30 Stat. 5G3 [U. S. 
Comp. St. 190J, p. 3447], but merely a liability arisiiig froin its duty to 
collect the taxes due from its bondboldors and provable and payable liko 
any ordinary indebtedness, in tlie absence of auy statute makiiig it a pre- 
ferred claiw in case of insolveucy.i 

In Bankruptcy. On certificate from H. A. Fuller, référée. 

George R. Eedford, for exceptions. 

George J. Llewelleyn and W. S. McLean, opposed. 

ARCHBALjD, District Judge. An account was duly settled against 
the bankrupt corporation by the fiscal officers of the state of Pennsyl- 
vania, for $904.50, the taxes due from résident holders of its bonds 
for the years 1901 to 1903 inclusive. Priority of payment is claimed 
for this as a tax, under the provisions of Bankr. Act Julv 1, 1898, 
c. 541, § 64a, 30 Stat. 563 [U. S. Comp. St. 1901, p. 3447], and the 
référée has allowed it. There can be no question as to its right to 
be so preferred, if such is its character (In re Prince & Walter, 13 
Am. Bankr. Rep. 675, 131 Fed. 546; City of Chattanooga v. Hill, 
15 Am. Bankr. Rep. 195, 139 Fed. 600), but that is denied. And 
the mère fact that it is called a tax is not conclusive, if not really so 
(In re Cosmopolitan Power Co., 14 Am. Bankr. Rep. 604, 137 Fed. 
858), nor even though in its origin, that may be said of it, with truth. 
By the Pennsylvania revenue act of June'sO, 1885 (P. L. 193) "ail 
mortgages, money owing by solvent debtors, whether by promissory 
note or pénal or single bill, bond or judgment," are made "taxable 
for state purposes, at the rate of three mills on the dollar of the value 
thereof annually," wliich by subséquent acts is increased to four mills, 
without in other respects changing it. Act June 1, 1889 (P. h. 420) ; 
Act June 8, 1891 (P. L. 229). To facilitate the collection of this 
tax on the bonded and other indebtedness of corporations, it is pro- 
vided in the act first named: 

"Sec. 4. Tliat hereafter it sball be tbe diity of tbe treasurer of encb 
prîvate corporation, inooriiorated by or under the Laws of this commonwealth, 
or the laws of any other state, or of the United States, and doing business in 
this commonwealth, upon the payment of any interest on any scrip, bond, or 
certificate or indebtedness, issued by said corporation to résidents of this com- 
monwealth, and held by tliem, to assess the tax iniposed and providod for state 
purposes upon the nominal value of each and every said évidence of debt, and 
to reix)rt on oatli annually on the flrst day of November, to the Ar.ditor Gen- 
eral the amount of indebtedness of the corporation owned by résidents of tins 
commonwealth, as nearly as the sanie can be ascertained; and it sbnll be bis 
further duty to deduct three mills [changed to four mills as stated above] ou 
every dollar of the interest paid as aforesaid, and return the same into the 
state treasury within flfteen days after the thirty-first day of Deceml)er in each 
year ; and his compensation for his services shall be tbe same that city and 
borough treasurers reeeive for similar services ; and for every f allure to 
assess and pay said tax and make report as aforesaid, the Auditor General 
shall add ten percentum as a penalty to the amount of the tax; on payment of 
said tax by a corporation the bonds, certiflcates or other évidences of indebted- 

1 Cf. lu re Waller, 15 Am. Bankr. lîep. 753, 142 Fed. 883, 
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ness, issiied by it sliall be exempt from ail other taxation in the hands of tlie 
holders of the same." 

The treasurer of every corporation doing business in the state is 
thus bound to collect, in the manner prescribed, from résident bond- 
holders, the tax which is so imposed, and, upon his failure to do so, 
the corporation is, no doubt, liable. But the cases, one and ail, make 
it clear that the obligation of the corporation is one of collection only, 
and does not make the tax its own. Says Clark, J., in Commonwealth 
V. Del. Div. Canal Co., 123 Pa. 594, 618, 16 Atl. 584, 587, 2 h. R. A. 
798: 

"The act constltutes the company or its treasurer, as snch, the collector of 
the tax, and, upon failure to dischargo the duty imposed 1)y law, the settle- 
meiit is properly niade against the company, whose servant he is, as in ease 
of the default of any other officer of tlie government, upon whom a like duty 
is imposed. The oljli.station rests upon the company; but, as the company can 
only act through its officers, the default of the officer is esteemed the default 
of tlie company, and the penalty is visited upon them. The treasurer is des- 
ignated in order that there may be no évasion ; he bas exceptional opportuni- 
ties to know and bas the power in his own hands to perform the several mat- 
ters required." 

It is in the same case, however, later said : 

"The tax is not u])on the corporation ; it is upon the bolder of the corporate 
bonds." 

And in Commonwealth v. Lehigh Valley R. R, 129 Pa. 429, 449, 
18 Atl. 406, 408, it is said: 

"The settlement is made against the company, not for taxes of the com- 
pany, but for taxes which the con)])any througlî its treasurer ought to bave 
coliected. If the treasurer bas failed or refused to perform what the law 
plainly required him to do, and bas thereby relinquished his right to charge 
tbe creditors, upon wliom tlie primary obligation would othervvise bave rested, 
tbe' company wbose interests he represented, and whose instructions be is 
presumed to bave pursued, is rigbtly beld for the conséquences of such will- 
ful default." 

Commenting upon the same subject, in Commonwealth v. Wilkes 
Barre & Scranton Railway, 1G2 Pa. 614, 621, 39 Atl. 696, 6a9, it is 
further said by Simonton, P. J., whose opinion is adopted by the 
Suprême Court : 

"Tbe liability of the corporation is, indeed, in tbe nature of a penalty, but 
it is a penalty for a neglect of duty on the part of its treasurer." 

And, fînally, in Commonwealth v. Railroad, 186 Pa. 235, 246, 40 
Atl. 491, 492, it is declared by Mitchell, J. : 

"The tax is not in any sensé or in any degroe a tax on the corporation or 
its property, but on tbe individual citizen of the state wlio bolds tlie bonds. 
The corporation is cbargeable with it only as a collector, and by reasou of 
default in tbe duty to collect." 

By this authoritative détermination of the law it appears that while, 
as between the state and the résident bondholders, the obligation is a 
tax, for which the latter is primarily and directly liable; as to the 
corporation, it is not such, but only a liability, due to the duty im- 
posed by the statute to aid in its collection. The corporation becomes 
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a debtor for the amount of the tax, which it is required tô deduct from 
the interest going to the bondholders; and whatever préférence or 
priority this may give to the state over creditors, in case of insolvency, 
under the state law, of which, if any, I hâve not been advised, there 
is none under the provisions of the bankruptcy act with regard to the 
payment of taxes, which are relied upon. According to what is tliere 
said (section 64a) : 

"Tlie court shall order the trustée to pay ail taxes legally due and owing by 
tlie bankrupt, to the United States, state, eounty, distiitt, or munlcipaiity, iu 
advance of the paymeut of dividends to creditors." 

But, to justify this, the tax in plain terms must be one which is 
due from the bankrupt, and not, as hère, a mère habiHty for the col- 
lection of it from another. 

It is also said, however, that in the présent instance the corporation 
has agreed in its bonds that the interest stipulated for shall be without 
déduction for taxes, and that thèse are thus made its own. But what- 
ever may be the effect of this provision, as between the corporation 
and the bondholder, it does not change the character of the obligation 
of either of them, to the state; which is material. As to the bond- 
holder, it is still a tax, which he is bound to pay, and which the state 
may enforce against him, even though the corporation has undertaken 
to see to its payment. 

This also meets the suggestion that the state may lose the tax by 
the refusai to give it a préférence. The tax is by no means lost be- 
cause it is not paid in full out of the property of the bankrupt cor- 
poration in préférence to others. It is entitled, of course, to its pro- 
portionate share; but more than this, being due from the bondholder, 
the state can still collect it, not so conveniently, it may be, as by the 
method provided by the statute, with the aid of the corporation, but 
it is merely left in this respect in the same situation as it was before 
this provision was brought into the law, of which it cannot well com- 
plain. 

The exceptions are sustained and the référée reversed, and distribu- 
tion is directed to be made in accordance with the views expressed 
in this opinion. 



In re E. M. FOWLEK & CO. 

(District Court, E. D. North Carolina. April 2], 190G.) 

Banketjptcy— Paetkekship — Exemptions. 

Where, prior to the bankruptcy of a firm, one of its members had 
agreed to sell his interest to liis partners, and thereafter aeted on the 
contract and aecepted employment as a clerlc iu tJie store operated by 
his partners and frequently declared that he was no longer a inember of 
the firm, he was not entitled to be treated as a partner and allowed 
exemptions out of the firm's assets in bankruptcy, though the sale of his 
Interest had not been completed by the exécution of a formai agreement 
and payment of the considération. 
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In Bankruptcy. 

W. A. Stewart, for bankrupts. 
Godvvin & Davis, for creditors. 

PURNELIy, District Judge. The following facts are found by the 
référée upon whicli he holds that A. F. Fowler was entitled to tlie 
Personal property exemption allowed under the Constitution of North 
Carolina : 

"On the IGth day of Deoember, 1905, the firm of E. M. Fowler & Co., was 
adjudged bankrupt upon invohmtary pétition, and upon the 5th day of 
January, 190G, R. F. Thornton, E. M. Fowier, aiid A. F. Fowler, named in the 
said Involuntary pétition as partners trading as E. M. Fowler & Co., were 
adjudged bankrupt upon individual voluntary pétitions filed by eacli of them ; 
said involuntary and voluntary pétitions hereto attached marked A. P., C, and 

D, respectively. That R. L. Godwin was duly appointed and qualifled trustée 
in bankruptcy in the partnership proceedings. That on February 24, lOOC, R. 
F. Thornton, B. M. Fowler, and A. F. Fowler, by their attorney, W. A. Stew- 
art, filed a pétition asking that R. L. Godwin, trustée, be required to show 
cause before the undersigned référée wh,y he should not allow the Personal 
property exemptions of the petitloners ; said pétition hereto attached marked 

E. That the undersigned made the order to show cause requested (eopy 
attached to the pétition), and the matter came up for hearing before the 
undersigned référée on Jlarch 6, ]i)OG. R. L. (Jodwin, trustée, filed auswer to 
the pétition setting out that he had set apart the Personal property exemptions 
of E. M. Fowler and R. F. Thornton, and denying the right of A. F. Fowler to 
hâve exemptions set apart to him ; said answer hereto attached marked F. 
The Rhelnstein pry Goods Company and Fleischmann Morris Company, tlu'ougli 
their attorneys, Messrs. Godwin & Davis, filed objections to the allotment of 
exemptions to R. F. Thornton; said objections hereto attached marked G. The 
testimOny heretofore taken in this cause on January 2d and February 20th, 
respectively, was introdiiced and is herewith sent marked H and -T. 

"The undersigned is of the opinion that the objections to Personal property 
exemptions of R. F. Thornton filed by the Rheinstein Dry Goods Company 
and Fleischmann Morris & Co., do not state any sufficient reason for with- 
holding the same. The record and the testimony show that R. F. Thornton 
was a partner of the firm of E. M. Fowler & Co., at the time of the bank- 
ruptcy, and if he was a partner he is entitled to the personal property ex- 
emptions authorized by the Constitution of North Carolina, and the amount 
of money which he contributed to the flrm in order to estahlish his partner- 
.ship relation is immaterial. In re Wilson, 4 Am. Bankr. Rep. 200, ICI Fed. 571. 

"The other question to be considered is raised by the answer of R. L. God- 
win, trustée, Exhiblt F, and is wbether or not A. F. Fowler is eiititled to 
bave his personal property exemptions allotted to him out of the flrm assets. 
The undersigned fînds the following facts : That prior to April, 1905, R. F. 
Thornton, E. M. Fowler, and A. F. Fowler were partners doing business in 
the county of Harnett, under the style of E. M. Fowler & Co. That in April, 
1905, A. F. Fowler proposed to the other two niembers of the firm to sell 
his interest to them in considération of $104 or $105, and the cancellation of 
such indebteduess as the books of the firm showed due by him to the said 
E. M. Fowler & Co. The other members of the firm said that they would 
accept the proposition, but no formai agreoment was eutered info, no money 
was paid to A. F. Fowler, and the évidence is not clear as to whether or 
not his account on the books of the couipany was marked settled. A. F. 
Fowler clerked in the store from April until October 31st, wben the firm 
executed a deed of assignment. He was not at the store regularly, but was 
there from time to time. The deed of assignment was not signed by A. F. 
Fowler. No notice of dissolution was ever published or sent to creditors. 
That, prior to and since the institution of bankruptcy proceedings, A. F. Fow- 
ler lias claimed not to be a partner. That through his attorney he now con- 
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tends that he !s entitled to Personal property exemptions. As a conclusion 
of law, the undersigned holds that neither A. F. Fowler nor the firm of 

E, M. Fowler & Co. had taken necesaary action to relieve tlie said A. F. 
Fowler of his partnersliip liability to creditors as a member of tbe flrni of 

F. M. Fowler & Co. And that the said A. F. Fowler is entitled to bave tlie 
trustée allot to him his Personal property exemptions allowed him by the 
Constitution of North Carolina. 

"He therefore signed an order directing the trustée to proceed to allot 
the Personal property exemption of A. F. Fowler out of the firm assets in 
his hands. To \i bich ruling tbe trustée excepts, and requests that the matter 
be certifled to the judge for his opinion." 

In re Wilson, 4 Am. Bankr. Rep. 260, 101 Fed. 571, seems to hâve 
been misconstrued by the référée in taking a part of the argument as 
a conclusion of the court; the part of the argument being that the 
proper steps for the dissolution of the firm had not been taken, hence 
the retiring partner was, under the décisions of the Suprême Court 
of North Carolina, entitled to a personal property exemption out of 
the assets of the iirm. A more applicable authority to this case would 
hâve been In re Woollcott (D. C.) 140 Fed. 460, in which it was 
held that the bankrupt must own the personal property out of which 
he claims an exemption. In the case at bar it appears that A. F. 
Fowler had not only sold his interest and received therefor the can- 
cellation of a debt due the firm of about $300, but he had acted on 
the contract taking employment as a clerk, and frequently declared 
in conversation that he was no longer a member of the firm. In 
other words, it was more than a mère bargain to sell, and had been 
acted on for a year or more by entirely changing the relations of 
the parties, and the court doubts very much if, as suggested by the 
référée, he could hâve been held responsible for any part of the debts 
of the firm had he been solvent. It is not necessary, however, to 
décide this question. He had agreed to sell, had acted on the agree- 
ment, and entirely changed his relationship with the firm. In other 
words, he had acted on the bargain and parted with his interest in 
the property. It would be using the bankrupt law and the personal 
property exemption provision of the Constitution of North Carolina 
to perpetrate a fraud on the creditors of the firm to allow such part- 
ner personal property exemption out of the assets. This the court of 
bankruptcy, being controlled by rules in equity, cannot and will not do. 

The référée is therefore reversed, and the pétition for personal prop- 
erty exemption out of the assets of the firm of E. M. Fowler & Co. 
is denied and dismissed. The ruling of the référée as to the claim of 
R. F. Thornton for personal property exemption is affirmed. He was 
in every respect a member of the firm. The court being of this 
opinion, it is unnecessary to pass on the exceptions as to the findings 
of facts by the référée, the effect of which seem to be simply that the 
findings of fact by the référée were not fuU enough. 
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UNITED STATES FIDELITY & GUARANTY CO. v. DES ilOINES NAT. 
BANK OF DES MOINES, lOWA. 

(Circuit Court of Appeals, Eiglith Circuit. Mardi IG, 1906.) 

No. 2,200. 

1. Employer's Indemnity Bond — Degree or Cabe to be Exebcised bt Em- 

ployé— Insthuction TO .lUEY. 

In an action upon a bond vvhereby a guarauty company agrées to malî:e 
good and reiniburse to an employer any pecuniary los.s su.'tained hy ïiim 
tliroiigli the Personal dislionesty or culpable négligence of an employé in 
connection with the duties of bis employment, and wberein "culpable 
négligence" is deflned to mean "failure to exercise tbat degree of care 
and caution wbicb men of ordinary prudence and intelligence usually 
exercise in regard to their own affairs," it is error to instruct the jury 
that the degree of care and caution, failure to exercise which on the 
part of the employé will render the guaranty company liable for a ré- 
sultant loss, is "the very higliest, you miglit almost say the highest pos- 
sible," "the very highest," and "an extraordinary and a very high degree." 

2. Evidence — An Infehence of Fact Cannot be Duawn fkom Premises 

Which are Uncertain. 

An inference of fact cannot be legitimately drawn from a rebuttable 
presumption, but only from premises which are certain. 

FEd. Note.-^For cases in point, see vol. 20, Cent. Dig. Evidence, §§ 
2444, 2445.] 

3. SamE' — Circumstantial Evidence Consistent With Either of Two Op- 

posiNG Théories Proves Neither. 

A theory cannot be said to be established by circumstantial évidence, 
even in a civil action, unless the facts relied upon are of such a nature, 
and are so related to eacli other, that it is tlie only conclusion that can 
fairly or reasonably be drawn from them. If the facts are consistent 
with either of two opposing théories, they prove neither. 

[Ed. Note. — For cases in point, see vol. 20, Cent. Dig. Evidence, § 
2430.] 

4. Négligence Wiien Actionabi,e— Proximate Cause of Loss or Injuey. 

Négligence is actionable only when lo.ss or injury proximately results 
therei'rom, and to be thus proximate the loss or injury must be a natural 
and probable conséquence which ouglit to bave been foreseen or reason- 
ably anticipated in the light of the attendant cireumstances. 

[Ed. Note. — For cases in point, see vol. 37, Cent. Dig. Négligence, § 72.] 
(Syllabus by the Court.) 

In Error to tlie Circuit Court of the United States for the Southern 
District of lowa. 

J. L. Parrish (R. L,. Parrish and C. C. Dovvell, on the brief), for 
plaintiff in error. 

Charles L. Powell (W. L. Read, on the brief), for défendant in 
error. 

Before VAN DEVANTER and liOOK, Circuit Judges, and 
LOCHREN, District Judge. 

VAN DEVANTER, Circuit Judge. The Des Moines National 

Bank of Des Moines, lowa, recovered in the Circuit Court against the 

United States Fidelity & Guaranty Company, a Maryland corporation, 

a verdict and judgment in the sum of $5,000, with interest, upon a 

145 F.— 18 



274 145 FEDERAL IIEPORTER. 

bond whereby, subject to the conditions therein contained, the guar- 
anty company agreed to make good and reimburse to the bank any 
pecuniary loss sustained by it tlirough "the personal dishonesty or 
culpable- négligence" of Elton C. Kelley, its receiving teller, in con- 
nection vvith the duties pertaining to that position, "and for vvliich 
the employé shall be legally liable to the employer." To secure a re- 
versai of that judgment the guaranty company sued out this writ of 
error. 

One of the conditions of the bond was this: 

"The company shall not be liable hereunder for any loss occasioned by 
mlstake, accldeiit, error of judgment on the part of any employé, or any 
robbery, unless by or witli the connlvance or eulpable négligence of the em- 
ployé ; and 'eulpable négligence,' as used in this bond, shall be taken and 
held to mean failure to exercise that degree of care and caution which men 
of prdinary prudence and intelligence usually exercise in regard to their 
own affairs." 

In différent portions of the court's charge to the jury the degree of 
care and caution, failure to exercise which constitutes eulpable négli- 
gence within the meaning of the bond, was declared to be "the very 
highest, you might almost say the highest possible," "the very high- 
est," and "an extraordinary and a very high degree." This was ex- 
cepted to at the time and is assigned as error. The exception was 
well taken. The terms of the contract, which were perfectly plain, 
did not call for the exercise by the employé of the very highest or 
an extraordinary degree of care and caution, but only such as men 
of ordinary prudence and intelligence usually exercise in regard to 
their own affairs. That the two things are not substantially the same, 
but essentially différent, and that the charge conveyed to the jury 
an enlarged idea of the right of the bank and of the obligation of 
the guaranty company, are self-evident propositions. 

Error is also assigned upon the court's refusai, at the conclusion 
of the évidence, to direct a verdict for the guaranty company ; the 
contention being that there was no évidence that Kelley was personally 
dishonest, or that the loss sustained by the bank was occasioned by his 
négligence and was one for which he was legally liable to his em- 
ployer. The évidence was without conflict and may be summarized 
as follows: 

Kelley was the receiving teller of the bank, Collins was its paying 
teller, and Zwart was its cashier. It was part of Kelley's duties as 
receiving teller to take the place and to perform the duties of the 
paying teller during the temporary absences of the latter. Collins 
was absent on his annual vacation frora Saturday evening, August 
9th, until Monday morning, August 25, 1902, and his place was filled 
by Kelley from Monday morning, August llth, until Saturday even- 
ing, August 23d. As temporary paying teller, Kelley was chiefly 
engaged during business hours in paying out mone}' on checks. His 
place of work was separated from other portions of the bank by 
wire partitions and iron frames forming a sort of cage, which was 
distant about 30 feet from the gênerai vault in which were kept the 
books, files, and papers of the bank, and a safe for the safekeeping 
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of thé cash. Three or four other employés worked at stations between 
the paying teller's cage and the vault. The safe had two compart- 
ments; one called the "reserve chest," in which was kept the reserve 
cash not ordinarily required for immédiate use, and another in wliich 
was kept what was termed the "counter cash." By the custom of the 
bank the counter casli was taken by the paying teller from the safe 
to his cage in the morning of each business day and was returned in 
the evening, but the reserve cash remained in the safe during business 
hours as well as at other times. As occasion required, the counter 
cash was replenished from the reserve cash, and, when the amount 
of the former became too large, it was reduced by transferring part.of 
it to the latter. The outer door of the safe was equipped with a 
time lock and the reserve chest was equipped with a separate lock. 
The combination to the latter was in the possession of the président, 
Zwart, and Collins, but was not given to Kelley. The président and 
Collins were absent during Kelley's service as paying teller, and when 
it was necessary for him to hâve access to the reserve cash, which 
was almost of daily occurrence, Zwart, who was then the managing 
officer of the bank, would unlock the reserve chest and leave it in 
that condition for the remainder of the day. In this way the reserve 
cash was made also accessible to the other employés — and there were 
several of them — who had fréquent occasion to go into the vault for 
books, files, and papers. When Kelley was at lunch during the noon 
hour his place was filled by another employé. At the close of busi- 
ness hours, whatever money had been taken in by other employés 
during the day was turned over to Kelley as part of the counter cash, 
and it was then part of his duties to count the counter cash, to place 
it in the proper compartment of the safe, to count the money in the 
reserve chest, and to make appropriate entries upon his books of the 
amount and character of the cash on hand. He would then lock the 
reserve chest — which he could do, although he did not hâve the com- 
bination — and would also set the time lock on the outer door of the 
safe. When he assumed the duties of paying teller, the money in 
the reserve chest, as also the counter cash, was counted by him or 
in his présence, and was found to correspond in amount and character 
with what was called for by the books. During his service in that 
station he regularly performed its duties, save that, although in- 
structed so to do, he did not make a daily count of the money in 
the reserve chest. Instead of that he kept an account of the original 
amount in that chest and of ail amounts taken therefrom or placed 
therein by him, and at the close of each business day used the amount 
shown by that account to be in the reserve cash in balancing his books. 
On Saturday evening, August 23d, after counting the counter cash 
and placing it in the safe as usual, he locked the safe, entered in his 
books the amount and character of the cash on hand, and left on a 
vacation, as had been before arranged. On Monday morning, Au- 
gust 25th, Collins resumed his station as paying teller, and, on count- 
ing the money in the safe, found that the counter cash corresponded 
with the books and with Kelley's entries, but found that there was 
$5,000 less paper currency in the reserve cash than was called for by 
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the books and by the accoiint kept by Kelley. Kelley returned aild 
assisted in the investigation which foUowed. There were no errors 
in bookkeeping which accounted for the loss. It was actual. Zwart, 
Kelley, and the employé who filled the latter's place during the noon 
hour each testified that he did not take the money. When or how 
the loss occurred, or what became of the money, was not more defi- 
nitely shown than has been stated. In that connection it is well to 
refer to the following testimony, even thougli it involves some répéti- 
tion: 

Reynolds, the président of the bank, says : 

"Tbis shortage wns discoverefl on the 25tli of August, 1002. I did not re- 
turn until two or thrce days afterwards. When I did return Kelloy was 
there. Considérable examination was made of tlie boolîs of tlie banlc with 
référence to this shortage. We ail had more or less to do with the sauie. 
It run through a period of perbaps a month. Mr. Kelley participatcd in the 
examination. Ile was given every oi)portnnity to niake an examination. 
I assisted sonie in it. No discovery was ever made of what became of tlie 
money, nor has It ever been paid back to the bank by any one. » * * jq 
tbis investigation there was notbiug to indicate wbat did become of the 
money. We did not discover anything. Q. ïhere was nothing to indicate 
that Mr. Kelley got the money more than any one else? A. We do not 
know what became of it. In this vault in which this safe was looated was 
eontained ail the other paraphernalia, business files, letter files, books, and 
other things, books of collection and everyth.ing that was used there from day to 
day and hour to hoiu-, except what might be storcd away for safe-keeping 

* * * Q. Now, thèse various clerks and bookkecpers and tellers yovi re- 
fer to had occasion to, and did continuously, go in and ont of this vault hère 
in which this safe was eontained? A. Oh, yes; they were going in and out 
for anything tliey wanted. Q. They went in aftor their books, collections, 
and any papers that they wanted to use in the bank? A. Yes, sir; they would 
go info the vault and get it. Q. They went back and forth past the door of 
the safe, did they not? A. Yes, sir; * * * i did not flnd anything in 
making this exandnatiou as to the shortage, except we found tbat the short- 
age was located in bis (Kelley's) departmout by bis owu books. The other 
employés who had access to the vault did not keep anything in the safe, and 
had no right under their employment tô go into this safe." 

Zwart, the cashier, says: 

"No one except the paying teller, or the one acting as paying teller, had 
any business in that safe in tl:e ordinary conduct of the business of the 
banli. The duties of the other employés did not porinit or require tliem ever 
to go to tbat safe for anything. * * * x took off tbe combination so that 
he (Kelley) or any one else could open the reserve cbest, and then I went 
back and told him it was open, and after that, When he had occasion to go 
back at any time and get money, be went bacl^ and got it during that day, 
uidess he lockcd it again. I do not know whether he would lock it again 
until ni,,'ht. Ile would bave to take the cash out of the reserve cbest to 
count it — that was my instructions to him — at the close of business each 
day. and he certainly could not count it if he did not hâve access to it. 
Q. So that it was your expectation after you opened it in the morning it 
would remain open during tbe day? A. Tliat must hâve been actually the 
case. Q. Do you know that was beiug donc? A. It had to be that way. 

* * * Th(>Ke various emplo.vés who were working there liad free access 
to that safe. They passed right by this door b.v [of] the reserve chest 
as they passed in and ont. Any one of thom might hâve ojiened that door to 
the réserve chest after I left it in the morning, if they Icnow bow. There 
was nothing to do but to tbrow the bolts, swing the handle, and pull the 
door open. I think any ordinar.v banl^ clerk would know enough to do that. 

* * * I always found the combination on when I was called upou to 
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open it in tlie morning. * * * Ho (KfiUey) Imd to eall on me bceanse 
I hïid the conibhiation. Ile did not. It was then his duty. after I liad un- 
locked the i-eserve diest, to take ont froni time to time sucli nioney ont ot 
the reserve chest as he might need hi the couduct of his business as pay- 
ing teller. His position was in the paying teller's cage payiug nioney ont 
to différent parties, and he simply, when lie got short of money, wept back 
to the vault and got it out of the reserve chest." 

Owen, the gênerai bookkeeper, whose desk was nearest to the vault 
door, says : 

"I worked with my back to the vault, two or three feet furtlier east 
than the door. I did not iiiteud to kecp watch of the employés who went in 
and out of the vault. I did not pay aiiy attention to the employés." 

Kelley says : 

"My présent occupation is that of tôlier in the lowa National Bank. I 
am 28 years of âge. I hâve been working for banks liere in Des Moines for 
about eight years. * * * When I went back to got mouey out of this 
reserve chest during tliese days, I ahvays t'ouud it closed. ïlio combination 
is wliat they turn on the last number. Ail you hâve to do is to turu just 
a trifie and it would open itself. It was so that any one could open it. 
That is the condition in wliich I found it eacli day when I went back to 
get money out of the reserve chest. If I took any out I would niake the 
proper entry on the book. The saine way, if I had too much on hand and 
put it in the reserve chest, I would add to it. * * * At the close of busi- 
ness each day I used tlie total I had on that book to balance by. * * * 
Everybody had aceess to that safe ; that is, it was always Icft in such con- 
dition that anybody that wanted to could open it. The outside safe was 
open, as I said before, but tlie reserve chest was left in such a condition 
that anybody could open it readily. The other erajiloyés in the bank had ac- 
eess to the vault and passed in and out. They had ahvays done that during 
ail the time I had been there. They passed right by the door of this safe iii 
which the mouey was kept." 

The only évidence that it was known at any time before the dis- 
covery of the loss that Kelley was not making a daily count of the 
reserve cash was this : Zwart, the cashier, testified : 

"I do not Icnow how the question came up, but he told me he did not count 
the money in the reserve chest at the close of business each day, but he showed 
me the book in which he kept track of the aniount lie put into tliat depart- 
ment, and the amount lie toolv out. I told liini that was not a sale way to bal- 
ance the cash at night; that lie must inveutory tluit cash at night when he 
balanced. I told hini this as soon as I discovered that he was kecjiing this 
mémorandum iiistead of makiug this count, which was the second or third 
day that he was acting in Collins' absence. I do not Iviiow wliether he con- 
tinued to count the cash after that. * * » i supposed ail the time he was 
counting the cash at night." 

And Wellslager, a bookkeeper, testified: 

"I overheard Mr. Zwart make some remark to Kelley, wliile Kelley was 
acting as paying teller in Mr. Collins' absence on vacation, about counting his 
cash evèry evening. Ile told him to count his cash each night. 1 do not 
know how the conversation came up. Ail I know about it is tliere was 
something said, and I overheard Zwart tell Kelley to count it every evening 
instead of keeping a notebook mémorandum. That was the first or second 
day that Kelley began to perform thèse duties." 

The view in which the learned judge vi'ho presided at the trial de- 
nied the guaranty company's rec^uest for an instructed verdict, and 
submitted the case to the jury, is shown by his charge, in which it 
was said: 



278 145 FEDERAL REPORTEE. 

"Now, wliether the moiisy was there upon Saturday evening (August 2."tl) 
the évidence, of course, doea not show. The évidence does not sliow wbeu 
tliat $5,000 disappeared, aud f lie évidence does not show who took the $5,000. 
Tlie évidence does not show wliether it was stoleii or whether it disappeared 
tlirougli some act of carelessness in the shipment of money, or something of 
that lîind ; that is very largely a matter of conjecture, how it got out of 
tliere. But it disappeared, aud the banlc was and is sliort $5,000 froni thia re- 
serve fund. * * * Xow, while there is uo proof that Mr. Kell?y stole 
this money, and it Is not claimed that he did, by counsel for plaiutitî, you 
hâve a right to consider the facts that eitlier somebody stole this money, or 
else it was gotten away with by the négligence of some one in sending it or 
shipping the money out to some other banlv, or somehow or other, and the 
récipient of the money not making the mistake known. * * * Now, it bas 
been argued that, because he did not count the money on each evening, it 
cannot be said that the losa resulted from that. In one seuse that is true, 
but in another sensé tliat is very material. If he liad counted the money 
every evening, as instructed and directed by his superior offtcer, namely, the 
oashier, Mr. Zwart, the loss of the money would hâve been earlier ascer- 
tained. * * » But the money was counted in there when Mr. Keliey re- 
lieved Mr. CoIIins from the duties of that place. $5,000 of the money was 
gone when Mr. Collins came back to take his place. Therefore, you are war- 
ranted, not necessarily se, but you would be warranted in reaching the con- 
clusion, that, while the method or cause of this loss Is not shown, you would 
be warranted in flnding that this money was lost by his négligence, by his 
blâmable négligence, by his failure to exercise the degree of care that you 
would expect of me or anybody else intrusted with that amouut of money. 
* * • The plaintifC bank has the burden of proof to show this négli- 
gence, or culpable négligence, as expressed In the policy, as charged in the 
pétition ; but, while that is true, and when the facts are ail made known, 
you bave a right to infer from ail of thèse circumstances, that in some way 
or other, wlthout disclosing the particular way, that this money was lost 
through his négligence ; and the fact that other employas could go In and out 
of there, and that they could hâve taken it, of itself throws but very little 
light upon it. * * * This money was put there in Mr. Kelley's posses- 
sion, debited to him on the books, showing he was in the care and control 
of it." 

Thus the charge proceeded, upon the view that, while the matter 
of when and how the loss occurred and what became of the money 
was not shown but left to conjecture, Kelley's relation to the money, 
his control over it, and his custody of it, were such that the jury 
would be justifîed in inferring that the loss, because not shown to be 
otherwise, was in some way or other the resuit of culpable négligence 
on his part. Essentially the same idea is expressed by counsel for 
the bank, when they say: 

"We contend that by the manner of procédure in this bank, and the System 
of accounting in vogue in this back, we hâve shown conclusively that Keliey 
got the money and can't tell what became of it, and so his bond is liable 
unless they show what became of it." 

We cannot concur in that view. It présupposes that the reserve 
cash was within the control and custody of Keliey, and applies to him 
the rule applicable to a bailee or other custodian whose situation is 
such that a loss, if not otherwise explained, warrants the inference 
that it was due to his négligence or dishonesty. Keliey occupied no 
such relation to this money. He could take from it to replenish the 
counter cash and add to it from the latter, and it was his duty to 
count it at the close of business each day, and then to lock the safe; 
but, in other respects, it was not within his control or custody. It 
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was the cashier, and not Kelley, who carried the combination to the 
lock, who could say whether the reserve chest should be kept locked 
or unlocked during business hours, and who could otherwise take 
measures for the safety of the money. When Kelley was attending 
to his important duties in the paying teller's cage, as was required 
most of the time, the reserve chest and its contents were beyond the 
range of his observation, the chest was unlocked, and its contents 
were easily accessible to other employés, over whom he had no control, 
and who were passing in and out of the vault, and sometimes out 
of the bank, without any immédiate supervision of their movements. 
True they had no right to disturb the money, but that was not an 
assurance that none of them would yield to the temptation which the 
situation presented; nor does the presumption of innocence, which 
would protect them from the charge of theft in the absence of satis- 
factory évidence thereof, warrant the inference that Kelley was either 
négligent or dishonest. Smith v. First National Bank, 99 ilass. 605, 
97 Am. Dec. 59. Such an inference cannot be legitimately drawn 
from a rebuttable presumption, but only from premises which are 
certain. United States v. Ross, Q2 U. S". 281, 23 L. Ed. 707 ; Plan- 
ning V. Insurance Co., 100 U. S. 693, 25 L. Ed. 761 ; Loonev v. Met- 
ropolitan R. R. Co. (U. S.) 26 Sup. Ct. 303, 50 L. Ed. ; 

Globe Accident Ins. Co. v. Gerisch, 163 111. 625, 45 N. E. 563, 54 
Am. St; Rep. 486; Chicago, etc., Ry. Co. v. Rhoades, 64 Kan. 553, 
68 Pac. 58. 

Passing, for the moment, the fact that Kelley neglected to make a 
daily count of the money in the reserve chest, it is plain that the 
évidence bearing upon the cause or occasion of the loss was altogether 
circumstantial, and was as consistent with the theory that the loss 
was occasioned solely by the personal dishonesty of one of the other 
employés, to whom the money in its exposed condition was easily ac- 
cessible, as with the theory that it was occasioned by the personal 
dishonesty or culpable négligence of Kelley. Which theory was cor- 
rect was left to mère conjecture. The bank had the burden of proof, 
and, as it failed to produce any évidence reasonably tending to es- 
tablish the latter theory to the exclusion of the other, the guaranty 
Company was entitled to a directed verdict in its favor. Asbach v. 
Chicago, etc., Ry. Co., 74 lowa, 248, 37 N. W. 182; Smith v. First 
National Bank, 99 Mass. 605, 97 Am. Dec. 59; Crafts v. Boston, 
109 Mass. 519 ; Morley v. Eastern Express Co., 116 Mass. 97 ; Searles 
V. Manhattan Ry. Ce, 101 N. Y. G61, 5 N. E. 66 ; Ruppert v. Brooklvn 
Heights R. R. Co., 154 N. Y. 90, 47 N. E. 971; Chicago, etc., Ry. 
•Co. V. Rhoades, 64 Kan. 553, 68 Pac. 58. As was well said by the 
Suprême Court of lowa in Asbach v. Chicago, etc., Ry. Co. : 

"A theory cannot be said to be established by circumstantial évidence, even 
in a civil action, vmless the facts relied upon are of sueli a nature, and are 
se related to each other, tliat it is tlie only conclusion tliat can fairly or rea- 
sonably be drawn from tliem. It is not sutUcieut tbat tbey. be con- 
sistent, merely, with that theory, for that may be true, and yet they may 
hâve no tendeucy to prove tbe theory." 

The case of Smith v. First National Bank is well in point. It was 
an action to recover the value of bonds deposited with the bank for 
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safe-keeping and alleged to hâve been lost throtigh its négligence. 
There was no évidence of négligence, except that vidiich resulted by 
inference from the fact of loss, and the surrounding circumstances 
were such as to leave it equally open to inference that the bonds had 
been stolen by one of several persons who had access to the vault 
in which the bonds were kept. For a loss in the latter mode the bank 
was not responsible. The court, after observing that the plaintiff had 
the burden of proof, and that its évidence failed to exclude the pos- 
sibility of loss by other means than négligence of the défendant, and 
left the case to be decided b\' mère inference, without any facts to 
détermine which inference was correct, said : 

"There beine several inferences deducible from the facts, the plaintiff has 
îiot maiiitHiued the proposition upon which alone lie vvould be entitled to re- 
(over. There is strictly no évidence to warrant a jury in flnding that the 
loss was occasioned by négligence and not by tlieft. When the évidence tends 
equally to sustain cither of two inconsistent proiiositions, neither of them 
(•au be said to hâve been established by legitimate proof. A verdict in favor 
of the party bound to maiutain one of those propositions against the other is 
essentially wrong." 

It remains to be considered whether, under the évidence, Kelley's 
failure to make a daily count of the money in the reserve chest could 
hâve been properly found to hâve been a proximate cause or occasion 
of the loss. Two propositions are submitted on behalf of the bank 
in that connection: One, that knowledge on the part of another ','m- 
ployé, having access to the reserve chest, that a daily count of its 
contents was not being made, and therefore that a loss would not 
be promptly discovered, may hâve encouraged him to abstract the 
money when otherwise he would not hâve donc so; and, the other, 
that, if a daily count had been made, the loss would bave been dis- 
closed at the close of business on the day in which it occurred, and 
this might hâve led to a discovery of the cause or occasion of the 
loss and to the recovery of the money. Neither proposition, has any 
support in the évidence. Both are conjectural. There was no évi- 
dence of any gênerai knowledge among the other employés that the 
reserve cash was not being regularly counted or of the abstraction of 
the money by one who had knowledge of that fact. When the loss 
occurred, whether on the first, the last, or some intervening day of 
Kelley's service, was not known, and the évidence was devoid of any 
suggestion that an earlier discovery of the loss would bave led to 
a recovery of the money. In truth, there was no attempt to show 
any causal connection between the failure to regularly count the re- 
serve cash and the loss which the bank sustained, and certainly there 
was no such necessary or natural connection between them as would 
reasonably warrant any inference upon the subject. 

Négligence is actionable only when loss or in jury proximately re- 
sults therefrom, and to be thus proximate the loss or injury must be 
a natural and probable conséquence which ought to hâve been fore- 
seen or reasonably anticipated in the light of the attendant circum- 
stances. Milwaukee, etc., Railway Co. v. Kellogg, 94 U. S. 4G9, 475, 
24 L. Ed. 256 ; Schefïer v. Railroad Co., 10.5 U. S. 249, 252, 26 L. Ed. 
1070; St. Louis, etc., Ry. Co. v. Commercial Ins. Co., 139 U. S. 223, 
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237, 11 Sup. Ct. 554, 35 L. Ed. 154; Chicago, etc., Rv. Co. v. ElHott, 

5 C. C. A. 347, 55 Fed. 949, 20 L. R. A. 582; Cole v. (.)erman Savings 

6 Loan Society, 59 C. C. A. 593, 124 Fed. 113, 63 L. R. A. 416 
Western Union Telegraph Co. v. Schriver (C. C. A.) 141 Fed. 538 
Diibuque Wood & Coal Ass'n v. Dubuque, 30 lowa, 176, 183 
Handelun v. Burlington, etc., Ry. Co., 73 lowa, 709, 32 N. W. 4. 

Careful considération of the évidence and of the arguments of 
counsel convinces us that there was no évidence legitimately tending 
to sliow that the loss was sustained through any personal dislionesty 
or culpable négligence on the part of Kelley, and that therefore the 
request of the guaranty company that a verdict be directed in its favor 
should hâve been sustained. 

The judgment is accordingly reversed, with a direction to grant 
a new trial. 

HOOK, Circuit Judge (specially concurring). In the charge of 
the Circuit Court, the guaranty company was held responsible for the 
failure of the acting paying teller to exercise a higher degree of care 
in the performance of his duties than that contemplated by the express 
language of the bond. For this reason I concur in the reversai. 
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JACK V. WILLIAMS et al. 

(Circuit Court of Appeals, Fourtli Circuit. May 1, 1900.) 

No. 463. 

RAILBOADS DTJTT or PtJBCHASEES to OpEKATE InSOLVENCY — REBUTT.mNO. 

A railroad company was chartered to construct a line from Greenville, 
S. C, to Knoxville, Tenn. Only 12 miles from Greenville had been 
built wlien the whole seheme collapsed because of iaci; of funds. Tlio 
12 miles ended in the woods, and after the appointment of a receiver 
he borrowed $12,500 on receiver's eertificates to build .3 n)iles more to 
rench a town. The receiver opéra ted the road for four yenrs witliout 
being able to pay any Interest or the principal on the receiver's certifl- 
cates, or to pay himself anything for his services, or to keep the rond in 
repair. Its opération was then discontlnued, and after three attenipts to 
sell the roadat public auction, it was purchased by the holders of the 
receiver's certiflcates for $15,000. The franchise became forfeited be- 
cause of the purchasers' failure to organize a corporation to operate the 
same within 60 days, as required by Rev. St. S. C. § 1610, and after an 
expert had reported that $10,000 would be required to render the road 
safe to operate for a year, the receiver was permitted to dismantle the 
road, and sell the rails and rolling stocli. Hcld that, though tlie state 
was not a party to such proceedings, the purchasers were not bound, 
several years after the railroad had been dismantled, to replace the same 
in the same condition it was when dismantled, in order that the road 
could be operated by others as a public highway. 

Appeal from the Circuit Court of the United States for the District 
of South Carolina, at Charleston. 

For opinion below, see 113 Fed. 823. 
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J. W. Barnwell (B. M. Shuman, on the brief), for appellants. 
B. A. Hagood, T. P. Cothran, M. F. Ansel, and S. J. Simpson, for 
appellees. 

Before GOFF and PRITCHARD, Circuit Judges, and MORRIS, 
District Judge. 

MORRIS, District Judge. This is an appeal from the decree of 
the Circuit Court (Simonton, Circuit Judge) entered February 1, 
1902, dismissing the cross-bill of the appellants filed in the case of 
Jack, plaintiiï, against Williams and Beattie, défendants. The orig- 
inal case of Jack, a citizen of Georgia, against Williams and Beattie, 
citizens of South Carolina, was filed in the Circuit Court of the United 
States for the District of South Carolina, at Charleston, in April, 
1897, alleging that under a decree of that court entered August 17, 
1892, directing a foreclosure sale of the property, rights, and fran- 
chises of the Carolina, Knoxville & Western Railroad Company, said 
Williams was the highest bidder at said sale, and had become the 
purchaser of the 15 miles of railroad sold under that decree for $15,- 
000. The bill in the original case further allèges that, although Wil- 
liams was the purchaser reported to the court, and to whom the légal 
title of ail said property was conveyed, that the complainant Jack and 
said Beattie ancl Williams had jointly furnished the purchase money, 
and that under an express agreement Williams held the title for the 
joint benefit of himself and the said Jack and Beattie. The bill al- 
leged that the railroad as projected had been intended to extend from 
Hambury, N. C, to Knoxville, Tenn., but that only 12 miles had been 
completed, which had been hastily and imperfectly constructed and 
msufficiently equipped. This 12 miles had been constructed by a con- 
struction Company which itself became insolvent, and could proceed 
no further with its contract. The bill further alleged that it was first 
operated in 1889, and after 1892 had been operated by the receiver 
appointed by the court until the sale thereof in July, 1896, when it 
ceased to be operated; that during ail that time it had not paid oper- 
ating expenses, and not a dollar had been paid on account of interest 
or receivers' certificates ; that the roadbed had sunk, the bridges were 
out of repair, and that to put the road in repair to make it safe to 
operate would cost at least $10,000; that it would be financially ruin- 
ons for the then owners to attempt to run the road; that the owners 
had exerted themselves to promote a scheme by which the small por- 
tion of the road which had been built could be operated, but had not 
succeeded; that the citizens along the line had been in vain appealed 
to for assistance, and that while the road was operated they to a large 
extent refused to patronize it, and hauled their produce and merchan- 
dise by wagons to Greenville. It was a fact appearing in the subsé- 
quent proceeding that in the effort made by the receiver in the original 
case to successfully operate the road the court had authorized him to 
borrow $12,500 on receiver's certificates, which had been spent in con- 
structing 3 miles of additional track to reach the town of Marietta, 
which construction extended the track from 12 miles to 15 miles. 
The bill of complaint of Jack further alleged that the Législature of 
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South Carolina had passed an act, approved March 5, 1897, requirîng 
ail ovvners of railroads to reorganize, under section 1610 of the Re- 
vised Statutes of South Carolina, within 60 days after the passage of 
the act, under a penalty of $50 per day for failure to do so. The 
bill alleged that it would be utterly useless for the owners of said 
railroad to attempt to comply with said act, and yet if they refused 
to do so they might be subjected to the penalty imposed by said act. 
The prayer of the bill was that the défendants Williams and Beattie 
be enjoined from taking any steps to become incorporated under the 
above-mentioned South Carolina lavv, that a receiver be appointed to 
take possession of said property, and to sell the same for purpose of 
partition among the parties owning the same, in such manner as the 
court might direct. The Circuit Court appointed Mr. W. C. Cothran 
receiver, as prayed. The receiver obtained the services of a skilled 
railroad expert to report to the court the then condition of the 15 miles 
of road, and he reported that the trestles and roadway were in very 
bad condition, the track in a great many places covered with earth, in 
some places for a distance of 100 yards to the depth of two feet, and 
that it vi^ould cost $10,907.50 to put it in a condition to be operated 
for one year. The court in a décrétai order entered May 18, 1897, 
recited the disastrous history of the road, and that it had been demon- 
strated that if then repaired and put and maintained in proper condi- 
tion for opération it could only be operated at a positive loss. That 
in the suit in which the former receiver was appointed and in which 
the foreclosure decree of sale was entered the property was three times 
ofïered at public sale as a railroad without receiving what was then 
considered an adéquate bid, and was finally sold at the fourth public 
sale to the holders of the receiver's certificates at the sum of $15,000, 
which was not sufficient to pay the debts incurred by the receiver. 
That as a railroad it was absolutely worthless, and that its rights, 
privilèges, and franchises to maintain and operate the railroad had 
been forfeited. 

In view of the worthless character and condition of the property as 
a railroad, and the futility of any attempt to operate it as a railroad, 
the court directed the rpreiver to remove the iron rails and fastenings 
from the roadbed, and to sell them, together with the roUing stock. 
The property so removed was sold as directed by said order of the 
court, and the proceeds after deducting expenses were distributed to 
the owners. There were certain other provisions having référence 
to the possibility of the state of South Carolina chartering another 
corporation for the purpose of exercising the franchises of the Caro- 
lina, Knoxville & Western Raiiway Company, in which case, as the 
court held, the présent owners would be entitled to be paid the value 
of the rails, etc., removed, and the new corporation would be dam- 
aged only to the extent of relaying the rails, and the court directed 
$2,000 to be retained by the receiver to answer any such damage. No 
such new corporation was ever created, and the said provision bas 
never become operative. Thereafter, on December 29, 1900, the state 
of South Carolina, with the consent of the Attorney General of the 
state, at and by the relation of T. B. Cunningham and others, by 
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leave of the court filed its cross-bill against Jack, Williams, and Beat- 
tie and the Charleston & Western Carolina Railwa\- Company. The 
cross-bill recited the varions acts of asscmbly by wliich the Carolina, 
Knoxville & Western Railway Company was in 1887 made a corpora- 
tion and succeeded to the rights, privilèges, and franchises of several 
prior corporations, and was empowered to construct a railroad from 
Knoxville, in Tennessee, to Greenville, in South Carolina, with a Con- 
necting link to Augusta, in the state of Georgia, of which 12 miles 
had been constructed from Greenville to within 3 miles of Marietta, 
in Greenville county. The cross-bill further recited the prior proceed- 
ings in the case in the United States Circuit Court in which the cross- 
bill was fîled. It is alleged that the receiver had sold and transferred 
to the défendant the Charleston & Western Carolina Railway Com- 
pany ail the rails and personal property mentioned in the proceedings 
for $28,000, and the said money was paid by the purchaser after 
notice that the complainant in the cross-bill had applied to the court 
for leave to file their cross-bill. The cross-bill then allèges that the 
said railroad could hâve been profitably operated at the time when 
said Williams ceased to operate it, and at the time when said Jack 
filed his bill of complaint alleging the contrary, and could be profitably 
operated at the time of filing said cross-bill, and that the failure to 
operate the same as a public highway under the laws of South Caro- 
lina, and the conséquent dépréciation of the property, was due to the 
unwillingness of the purchasers, Jack, Williams, and Beattie, to incur 
any expense or risk in the opération thereof, and to their préférence 
to receive a profit by destroying the same as a public highway by dis- 
mantling the same. That by an act of the General Assembly of South 
Carolina approved February 17, 1900, the franchises purchased by 
Jack, Williams, and Beattie were specifically preserved and secured 
to the purchasers thereof, and that there was now no obstacle in the 
way of operating said road, even if such difïiculty had ever existed, 
and that it was now the duty of the défendants, Jack, Williams, and 
Beattie and the Charleston & Western Carolina Railway Company, 
to forthwith organize a company under the laws of the said state, 
and to operate the said railroad as required by the laws thereof. The 
prayer was that the said défendants be required to restore to the road- 
bed the rails and other property taken therefrom, or to pay info the 
registry of the court the money received from the sale thereof, and 
such further sums as might be necessary to restore similar rails to 
said roadbed, to repair the damage donc the cross-ties, trestles, and 
roadbed caused by the removal of the rails, and that the said de- 
fendants be required to operate the said road as required by the laws 
of said state for the carriage of freight and passengers in the same 
manner as before the sale to the original purchasers, or, in case the 
court should find that they were unable to do so, then that they be 
required to ofïer the same in its entirety as a public highway, and 
in default that the court should order that the sale and ail previous 
orders appointing the receiver be set aside. 

The answer of the défendants Jack, Williams, and Beattie denied 
that the railroad was anything more than an incomplète fragment of 
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the raiiroad designed and chartered to be built. They denied that 
the relators were dépendent on the raiiroad for transportation of 
either goods or passengers. They averred in their answer that they 
had purchased the road after it had been offered at public sale four 
times vvithout a bidder, except the $1."),000 bid by the défendant Wil- 
liams, and that after their purchase they ceased to 0T)erate it because 
it had been demonstrated that this fragment of roadbed only 15 miles 
long, could not pay expenses of opération, and that to operate it would 
hâve subjected thcm to ruinons loss of money, with no possibility of 
rémunération, and that neither the relators nor any other people had 
ever given them any encouragement or assistance, although they had 
tried to interest people in the completion of the said raiiroad, but with- 
out any success. Testimon}^ was taken and the matter of the cross- 
bill came on to be heard before the late Circuit Judge Simonton. 
After painstaking considération of the case, and for the reasons stated 
m a lengthy opinion filed in the case (113 Fed. 833), that learned 
judge held that at the time the road was dismantled it had been dem- 
onstrated that the 15 miles of road was worthless as a raiiroad, and 
could not be operated except at a loss, and that the franchise was 
forfeited; that under the circumstances the purchasers of the prop- 
erty were entitled to make the only use of what they had purchased 
which was possible, which was to remove and sell the iron. The 
court entered a decree dismissing the cross-bill, and from that decree 
this appeal was taken. 

The contention of the appellants is that the dismantling of the road 
was a violation of the right of the state of South Carolina in a high- 
way established by its authority ; that the corporation having exercised 
the powers given to it by the state to enable it to construct the high- 
way, no one could hâve the right thereafter, without notice to the 
state and permission obtained, to abandon the enterprise, and take 
away the removable property. 

There are many circumstances peculiar to this case. They appear in 
the testimony and in the pleadings, and are carefully set ont in the opin- 
ions filed in the case below. In the first place, the existing structure 
was not the raiiroad chartered by the state. ^That raiiroad was one ex- 
tending from Greenville, S. C, to Knoxville, Tenu. In 1887 a contract 
was made with a construction company for the building of that line. 
Only 12 miles from Greenville had been built when the whole scheme 
collapsed in conséquence of the décision of the Suprême Court of South 
Carolina that the townships along the line could not lawfully issue 
bonds to aid in building the road. Without that assistance it was 
hopeless to attempt to finance it. It was attempted to operate this 
small fragment of 12 miles, with the resnlt that it was very soon in 
the hands of the receiver. Then, for the reason that the 18 miles 
ended in the woods, an effort was made to save it from abandonment 
by borrowing $12,500 on receiver's certiilcates with which to build 
3 miles more to reach the town of Marietta. The receiver, by author- 
ity from the court, borrowed the money, and built the three additional 
miles, and managed to run the road for four years, giving it his Per- 
sonal attention, without charging anything for his services, paying 
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no interest, and not repaying the borrowed money. Having no money 
to spend in repair or betterments, at the end of the four years, for 
want of money spent to keep it up, the road was in a déplorable con- 
dition, and too dangerous to run. Its opération had to be discon- 
tinued, and it had to be sold for ■ whatever it would bring. After 
offering it three times at public auction without any bid, at the fourth 
sale Williams, representing the holders of the receiver's certificates, 
in order to try and save something from the wreck, bought it at $15,- 
000, and became the owner. This fragment of a proposed railroad 
was not built by the state, but by a corporation chartered for that 
purpose, authorized to incur debts and to mortgage its property, in- 
cluding its railroad. Nothing was contributed in any way by the in- 
terveners towards its construction. When it did not pay its mortgage 
debts, the railroad, like other mortgaged property, could be sold, and 
no doubt, under ordinary circumstances, the purchaser would be 
obliged to maintain the highway for the purpose to which it was de- 
voted by the charter under which it was constructed. But when by 
actual experiments, continually made for four years by an officer of 
the court, it was demonstrated that as a railroad the highway had no 
value, and could not be operated except at a steady loss, and could 
not be sold except at a price less than the cost of the rails, and thèse 
facts were established by judicial finding, can it be said that the owner 
was to be compellcd either to operate the road at a ruinous loss or to 
walk away and abandon even the iron rails? The contention of the 
appellants does not go to this extent, and it must be conceded that 
if, with respect to an incomplète fragment of a highway such as this, 
sufficient public notice had been given that the part built had proven 
anprofitable and was about to be sold as an abandoned undertaking, 
and nothing was donc by those desiring the continuance of the rail- 
road to render its continuance possible, then a decree afïording the 
équitable relief granted in the original decree for dismantling the 
railroad might be justifiable. In this case there was great publicity 
as to the condition of the 15 miles of track. The failure of the original 
enterprise was notorious and the cause of it. The appointment of a 
receiver, and the running of a road under bis management for four 
years, the building of the three miles of additional track under the court's 
order, were ail matters of public notoriety. Thereafter there were 
the four advertisements of public sales, and the cessation of the opéra- 
tions of the road for nearly three years, and finally the removal of the 
rails and their sale. During this time nothing was done by any one 
interested in the continuance of the road to relieve the embarrassing 
situation of the unfortunate persons who had advanced money on 
ihe receiver's certificates. 

As adverted to by the circuit judge, the power given by the charter 
was in terms permissive to build the railroad, and not mandatory to 
maintain it. When the condition is such as existed when the 15 miles 
of the rails were removed, it has been held that the owners of the road 
cannot be compelled to reconstruct and maintain it when it would not be 
remunerative. Northern Pacific R. R. v. Dustin, 142 U. S. 492-499, 12 
Sup. Ct. 283, 35 L. Ed. 1092. The fact that the road does not pay the 
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expansés of running the trains is persuasive évidence that tlie service to 
the public does not require it to be kept in opération. Morawetz on Pri- 
vate Corporations, § 1119. When, as authorized by the decree of tbe 
Circuit Court, the dismantling was in progress, the relator, T. B. Ctm- 
ningham, and others, with the consent of the Attorney General of 
South Carolina, filed their pétition on March 27, 1899, asking that the 
receiver be restrained from further proceedmg to dismantle the road. 
The court granted the prayer of their pétition for an injonction ; the or- 
der to become operative when the petitioners should file a bond with 
sureties in the penalty of $S,000 for the payments of the damages 
caused by the injunction. This bond was not given, and the injunction 
did not become operative. 

The complainants in the cross-bill hâve procured offers of several 
persons who are willing to undertake to run the road and pay a 
rental of from $1,500 to $1,800 a year, provided the rails are put back, 
and the road restored to the same condition it was when the rails were 
removed. Doubtless, the gênerai conditions of prosperity hâve im- 
proved since the date of the decree authorizing the removal of the 
rails, and if the question were now before the court possibly some one 
could be found who would undertake to repair and operate the road ; 
but it was not so at the date of that decree. The proofs show that 
in 1899, when the rails were removed, the whole physical condition of 
the railroad was ruinons, and not safe to run; that to make it safe 
for one year would require $10,000. Naturally the détérioration of 
the ties, bridges, and roadbed had gone on, and to put the structures 
in the same condition they were in when the rails were removed 
would hâve required much greater outlay. 

The prayer of the cross-bill is that the défendants be required to 
restore the rails to the roadbed, to repair the damages to the cross- 
ties, trestles, and roadbed caused by the removal, and that the de- 
fendants be required to operate the road, or to be required to offer 
the same for sale as an entirety as a public highway. As is so fully 
set forth in the opinion of the court below, this would be to require 
of the défendants to rebuild the road at a great expenditure, for which 
they would receive no return, even if it were now possible in the 
présent more prosperous times to obtain sufficient revenue to operate 
this.small fragment of road. 

The opinion of the late Judge Simonton in the court below carefully 
recites ail the facts connected with the attempts to operate the road, 
he having appointed the first receiver and being familiar with its 
history, and it seems to us unnecessary to further add to his convincing 
statement of the grounds upon which the cross-bill was dismissed. 

Decree afïirmed. 
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KIRVEN V. VIRftINIA-CAUOLINA CHEMICAL CO. 
(Circuit Court of Appeals, Fourth Circuit May 4, 1906.) 
No. 032. 

1. Courts — Jxikisdtcttow ot Ff.deeal Courts — Diversitt oïï Cittzeksiitp. 

The original beiiefii'ial owuer may sue in a fédéral (»urt 0]i a note, al- 
tliougli tbe nominal payée by reason of his citizensliip would not hâve such 
righc. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, § 8G8. 

Diverse eitizenship as a ground of fédéral inrisdiction, see notes to 
Shipp V. Williams, 10 C. C. A. 249; Mnson v. I)\illagbaiTi. 27 0. C. A. 208.] 

2. Same — Objection to Jueisdiction — Mode of Teying Issue. 

An objection to the jurisdiction of a fédéral court, where dépendent on 
a question of tact, may be taken by auswer, and tbe question of fact 
submitted to the jury, but such issue is an indepeudent one, and sliould 
not be submitted with the other issues lu the case to be determined by 
a gênerai verdict. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, §§ 147, 
152, 818.] 

3. Evidence — Admissions — Statements in Fleading. 

Statements made in a eomplaint flled by a corporation and verified by its 
attorney, whieli was withdrawn before ap])earanee by dcfendant and a 
new eomplaint filed, are not admissible as admissions by the corporation 
against its interest. 

[Ed. Note. — For cases in point, see vol. 20, Cent. Dig. Evidence, § 719.] 

4. Corporations — Foreign Corporations — Validity oe Coktragts. 

The failure of a foreign corporation to comply with the re<iuirements of 
a State statute, imposing certain conditions précèdent to the right ot such 
corporations to do business in tbe state, does not render its contracts 
wholly void, but only suspends its rigbt to sue thereon until it does so 
comply. 

[Ed. Note. — For cases in point, see vol. 12, Cent. Dig. Corporations, 
i 2540.] 

5. Same — Riqht to Enforcb Contbact — Failure to Comply with Local 

Statuts. 

Plaintiff, a corporation of another state, sold and shipped goods to de- 
fendant, a citizen and résident of South Carolina, on an order taken 
subject to its approval by one acting as its local agent, who took a note 
for thé purchase priée payable in South Carolina. It vi'as not shown that 
plaintiff ever made any other sale in the state. At the time of such sale 
piaiutiff had not complled with the statute of South Carolina authoriz- 
ing it to do business within the state, but it did so before bringing 
suit on the note. Belcl, that the fact of its prior noiicoiupliauce with 
the statute was not a bar to Its recovery, beeause: (1) The contract of 
sale was not made in South Carolina; (2) the snigle transaction did 
not constitute "doing business" in the state within the meaning of the 
statute; (3) tbe subseiiuent compliance with the statute readered the 
contract enforceable. even if not so oviginally : aud (4) tlie contract, 
being for goods to be shipiied from another state, to allow the statute 
to avoid it after its exécution by plaintiff would contravene tbe Interstate 
commerce clause of the fédéral Constitution. 

[Ed. Note. — For cases in point, see vol. 12, Cent. Dig. Corporations, §§ 
2520, 2545.] 

In Error to the Circuit Cotirt of the United States for the District 
of South Carohna, at Colunibia. 
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A. T. Smythe (Smythe, Lee & Frost, on the brief), for plaintiff 
in error. 

P. A. Wilcox (Mitchell & Smith, on tlae brief), for défendant in 
error. 

Before PRITCHARD, Circuit Judge, and McDOWELL and DAY- 
TON, District Judges. 

_ DAYTON, District Judge. On April 11, 1903, the Virginia-Caro- 
lina Chemical Company filed its complaint in ttie Circuit Court of the 
United States for the District of South Carolina, against J. P. Kir- 
ven, in which it allèges itself to be a corporation under the laws of 
New Jersey and Kirven to be a résident and citizen of South Caro- 
lina; that on March 14, 1898, Kirven made his promissory note to the 
order of one S. M. McCall for $2,298, payable at any bank in Dar- 
lington, S. C. ; that McCall, payée in said note, acted solcly as agent 
for the plaintiff company and never had any bénéficiai interest in the 
note, but the same had always been and was the property of plain- 
tiff; that the note had net been paid and had been lost since its exé- 
cution. To this complaint Kirven for answer and défense set up : 
First, that the note had been executed to McCall, a citizen of South 
Carolina, for fertilizer purchased of him alone, and that the com- 
pany's interest in it accrued solely by assignment from him, and there- 
fore the court below had no jurisdiction to try the cause ; second, that 
on the date of the exécution of said note the chemical company, as a 
nonresident corporation, had not complied with the statutes of South 
Carolina imposing certain conditions upon such corporations précè- 
dent to doing business in that state, and therefore both contract and 
note were void. By way of counterclaim he further charged the com- 
pany to owe him for 70 baies of cotton of his attached and appropri- 
ated by the company. On the 16th and ITth days of March, 1905, the 
action was tried before a jury, resulting in a verdict for plaintiff com- 
pany, a motion to set aside this verdict overruled, and judgment for 
$911.07, balance due after allowing crédits admitted to hâve accrued 
since the institution of the suit. During the trial exceptions were 
taken to rulings of the court refusing to direct a nonsuit, refusing to 
direct a verdict for défendant, refusing to admit certain testimony 
tendered, giving a certain instruction and refusing to give a certain 
other instruction to the jury, and overruling a motion to set aside the 
verdict and award a new trial, but ail thèse différent exceptions re- 
late solely to the two substantial questions involved; the one of juris- 
diction, the other the right of the nonresident plaintifif corporation to 
enforce the contract without having complied with the state statute. 

As to the question of jurisdiction: It is to be noted that it is soleh^ 
a question of fact, turning upon the original ownership of the note. 
It is earnestly insisted by counsel for Kirven that the évidence shows 
that the note was executed to McCall, the lien in snoport of it was 
executed to McCall; that the plaintifif in prior judicial proceedings 
claimed it as assignée of McCall ; that McCall on the witness stand 
admitted having "a bénéficiai interest" in it still. in the way of com- 
mision due him for making sale of the fertilizer for which it was exe- 
145 F.— 19 
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cuted ; and that the officers of plaintiff Company failed to testify touch- 
ing the matter, whereby a strong presumption arose against it. On 
the other hand, it is just as earnestly insisted that the évidence shows 
that the fertilizer for which the note was given was furnished alone 
by the company; that McCalI could not and did not make the con- 
tract himself, but only after having "conferred with his house" and by 
Jetter so notified Kirven; that it was shipped by the company direct 
to Kirven; that McCall's interest as commission was wholly an in- 
dependent one existing by contract between the company and himself 
to be paid to him by it alone and to whom alone he could look for 
sucli payment; that Kirven in propria personam had made affidavit 
in a former proceeding that he had purchased this fertilizer from Mc- 
CalI, as agent for the Chemical Company, and had executed the note 
and lien to him as such agent and was resisting payment to the com- 
pany on wholly différent grounds, to wit, the worthlessness of the fer- 
tilizer itself. It is well settled that the original bénéficiai owner can 
sue in the fédéral courts upon a note, although an original but nomi- 
nal pavée, bv reason of citizenshio, could havc no such ris"ht. Irïolmes 
V. Goldsmith, 14-7 U. S. 150, 13 Sup. Ct. 288, 37 L. Ed. 118; Superior 
City V. Ripley, 138 U. S. 93, 11 Sup. Ct. 288, 31 L. Ed. 914; Hoadley 
v. Day (C. C.) 128 Fed. 302. 

This proposition of law is virtually conceded. It is therefore very 
clear, from the very diverse déductions drawn by opposing counsel 
from this évidence, which, we may say in passing, they are justified 
in so drawing, that this cause is peculiarly one where the verdict of the 
jury, upheld by the judgment of the trial judge, ought not to be dis- 
turbed touching this détermination of fact, unless in its détermination 
the judge withheld from the jury pertinent and proper testimony, or, 
by instruction to the jury, misled it touching the application of the 
law to the facts. Both thèse things Kirven's counsel insist the court 
did. It seems the chemical company by its attorneys had in Novem- 
ber, 1898, filed in the state court a complaint against Kirven, in which 
it was alleged the note in controversy had been executed by Kirven 
to McCall and b}' the latter indorsed to the company. This complaint 
was sworn to, on behalf of the plaintiiï company, by Dargan, one of 
its attorneys, but, before any appearance of any kind was made by 
Kirven to it, it was by order withdrawn and dismissed and was im- 
mediately followed by a complaint based upon the lien given to secure 
the note in which an affidavit was filed making the exact admissions, if 
such they were, in almost the identical words, and which affidavit 
was made by Dargan, the attorney. In our judgment, the court was 
clearly right in ruling out the first, and it is very doubtful if he was jus- 
tified in admitting the second affidavit. It could be admitted only for 
the reason that it was relied on and not repudiated by the plaintifï 
m a case prosecuted by it. It was certainly not proper to admit, as 
an admission against interest, a complaint drawn and sworn to by its 
attorney, which likely its own officers had never seen, and which was 
immediately withdrawn and dismissed. 

But it is insisted that the court instructed the jury that they should 
find for the plaintifï in case they believed "the note was given and 
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i-aken fôr the benefit of the Virginia-Cardina Chemical Company, and 
that McCall's commissions were payable by that company, and that he 
had to look to that company for the same and therefore had no right 
to hold the note or to sue on it," for "then the fact that he was entitled 
to commissions on the amount of the note would not deprive this 
court of its jurisdiction," and that there was no évidence at ail show- 
ing or tending to show that McCall's commissions were payable by 
the company, and he had to look to the company for the same. This 
contention is not sustained by the facts. On the contrary, it seems 
to us that the very opposite is true. McCall distinctly says that he had 
an agreement with the company in writing, by letter, which gave him 
a commission on the sale, but did not provide that he should give his 
own note for the goods. Under such a statement, drawn out upon 
cross-examination, can we avoid the conclusion that the company 
ratified the sale made by McCall as its agent to Kirven, was not to 
hold him responsible, either as principal debtor or as guarantor, but 
was to take Kirven's note and, when it was paid, was to pay McCall 
a certain commission for making the sale based upon the amount in- 
volved? When it is remembered that, at the instance of defendant's 
counsel, the court gave a very strong instruction upon their theory 
to the converse of this proposition and with much less testimony in 
support of it, we cannot justify complaint on their part against the 
trial judge in giving this instruction for the plaintiff. While we, 
therefore, find no error in fact in the détermination of this question 
of jurisdiction, we feel constrained to say that it is always error to sub- 
mit an issue of fact as to jurisdiction, with other issues, to a jury and 
permit it to be determined with such other issues, by a gênerai ver- 
dict for or against the plaintiff. Lack of jurisdiction is a défense in 
abatement of the prosecution of the action and not in bar of the 
right of action itself. In common-law pleading it must, at the earliest 
moment, be raised by plea in abatement, made in person and not by 
counsel, and, if to the writ, must give défendant the better writ, and, 
if to the court, must indicate the court having jurisdiction. The issue 
upon such plea, if the matter be of law, must be determined by the. 
court, but, if of fact, may be submitted to a jury. In either case the 
trial of this issue must be an independent one, for the plain and ob- 
vions reason that the judgment upon it, if eflfective, cannot be a bar 
to the plaintifï's right, but simply one of dismissal without préjudice. 
Prior to the Act of 1876, the common-law rules touching the neces- 
sity of a plea in abatement to the jurisdiction prevailed in the fédéral 
courts, and it was held that the filing of a plea to the merits was a 
waiver of such plea to the jurisdiction. Farmington v. Pillsburv, 114 
U. S. 138, 143, Sup. Ct. 807, 29 L. Ed. 114. It bas since been held 
that "in its gênerai scope this rule has not been altered by the act of 
1875," but that this act "changcd the rule so far as to allow the court 
at any time, without plea and without motion, to stop ail further pro- 
ceedings and dismiss the suit the moment a fraud on its jurisdiction 
was discovered." Hartog v. Memory, 116 U. S. 588, 590, 6 Sup. Ct. 
521, 29 L. Ed. 725: Wdliams v. Nottawa, 104 U. S. 209, 211, 26 L. 
Ed. 719, Thus while in practical eiïect this act of 1875 has extended 



292 145 FEDERAL EBPOETER. 

the right of the court to settle the question of its own jurisdiction and, 
to an extent, limited the right of a jury to pass upon that question 
when one of fact, it has by no means, when such question is submitted 
to a jury, destroyed the original methods by whicli it should be so 
submitted; and especially, under no form of pleadings, has it done 
away with the requirement that it shall be tried as an independent 
issue. This is true simply because the absohite necessity for it being 
so tried remains. As stated in Ashley v. Board, 8 C. C. A. 455, 468, 
60 Fed. 55, 68: 

"It is clear that such a question is an independent one, and cannot proporly 
be confused with the issue on tlie merits ; otlierwise, it could not he determined 
from the verdict whetlier it was founded on a question of jurisdiction, or of 
the cause of action." 

See, also, Terry v. Davy, 46 C. C. A. 141, 143, 107 Fed. 50, 52, 
where this principle is affirmed. 

As to the question of the plaintiff corporation's rights, under the 
laws of South Carolina, requiring foreign corporations to comply 
with certain conditions before doing business in the state, to enforce 
this contract: It is no longer an open question that a corporation, be- 
ing solely a créature of law, can hâve no power beyond that of the 
law which gives it birth. It has no right to exist under other laws 
or in other states except by comity. Chief Justice Taney, in Bank 
V. Earle, 13 Pet. 519, 588, 10 L.Ed. 274, has thus expressed it: 

"It is very true that a corporation can hâve no légal existence out of tlie 
boundaries of the sovereignty by which it is created. It exists only in con- 
templation of law, and by force of the law, and, where that law ceases to 
operate, and is no longer obiigatory, the corporation can bave no existence. 
It must dwell In the place of its création and cannot migrate to another 
sovereignty." 

By the comity existing between the states and with other coun- 
tries, thèse corporations are permitted to do business in other states 
than their own, but always subject to the laws of the domestic state 
which has the power at any time to restrict their opérations and even 
expel them from its limits. They are not "citizens" within the mean- 
ing of article 4, § 2, of the fédéral Constitution, entitling theni "to 
ail privilèges and immunities" as such "in the several states," nor do 
they come under the protection of section 1 of the fourteentb amend- 
ment, prohibiting the abridgement of such privilèges and immunities. 
Paul V. Virginia, 8 Wall. 168, 19 L. Ed. 357 ; Liverpool Ins. Co. v. 
Massachusetts, 10 Wall. 566, 19 L. Ed. 1029 ; Bank v. Earle, 13 Pet. 
519, 10 L. Ed. 274; Phila. Fire Ass'n v. New York, 119 U. S. 110, 7 
Sup. Ct. 108, 30 L. Ed. 342 ; Pembina C. S. & M. Co. v. Penna.. 125 
U. S. 181, 8 Sup. Ct. 737, 31 E. Ed. 650 ; Blake v. McCIung, 172 U. 
S. 239, 19 Sup. Ct. 165, 43 L. Ed. 432 ; Orient Ins. Co. v. Daggs, 172 
U. S. 557, 19 Sup. Ct. 281, 43 E. Ed. 552. 

But, while ail this is true, a corporation not created under the laws 
of a state, or not doing business in that state under conditions that 
subject it to process from the courts of that state, is vi'ithin the mean- 
ing of the provision of the fourteenth constitutional amcndment, de- 
claring that no state shall "deny to any person within its jurisdiction 
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the equal protection of the lavvs," as held in Blake v. McClung, 173 
U. S. 239, 19 Sup. Ct. 165, 43 L. Ed. 432. Nor will such state statutes 
be permitted to interfère with the constitutional rights of Congress 
"to regulate commerce with foreign nations and among the several 
States." Interstate or foreign transportation is interstate or foreign 
commerce, within the meaning of this clause as held in a number of 
cases, such as : Crutclier v. Kentuckv, 141 U. S. 47, 11 Sup. Ct. 851, 35 
L. Ed. 649 ; McCall v. California, isô U. S. 104, 10 Sup. Ct. 881, 34 
L. Ed. 392 ; Bowman v. C. & N. Ry. Co., 125 U. S. 465, 8 Sup. Ct. 
689, 31 L. Ed. 700; Pickard v. Pullman S. Car Co., 117 U. S. 34, 6 
Sup. Ct. 635, 29 L. Ed. 785. 

It has further been held that sales of goods by a foreign corporation 
to a résident of a state, although made by a salesman or agent sent 
into the state, to be shipped to him in the state from another state, 
belong to the opérations of interstate commerce and are not subject 
to thèse restrictive laws of the states. Cakhvell v. North Carolina, 
187 U. S. 622, 23 Sup. Ct. 229, 47 L. Ed. 336 ; Brennan v. Titusville, 
153 U. S. 289, 14 Sup. Ct. 829, 38 L. Ed. 719 ; Stoutenburg v. Hen- 
nick, 129 U. S. 141, 9 Sup. Ct. 256, 32 L. Ed. 637; Robbins v. Shelby 
County, 120 U. S. 489, 7 Sup. Ct. 592, 30 L. Ed. 694 ; Cooper Mfg. 
Co. V. Eerguson, 113 U. S. 727, 5 Sup. Ct. 739, 28 L. Ed. 1137. Also, 
even though the business is donc by the foreign corporation through 
an agent or fîrm résident in the state, and notes are given in settle- 
ment in the state and payable in the state. Kessler v. Perilloux (C. 
C.) 127 Fed. 1011; Welton v. Missouri, 91 U. S. 275, 23 L. Ed. 347; 
Davis, etc., Mfg. Co. v. Dix (C. C.) 64 Fed. 406. It has, however, 
been held that this interstate commerce clause does not apply to for- 
eign corporations maintaining continuously an agency in a state from 
which orders are solicited and the goods are delivered to purchasers. 
Diamond Glue Co. v. U. S. Glue Co., 187 U. S. 611, 23 Sup. Ct. 206, 
47 L. Ed. 328. 

In construing the effect of thèse statutes in given cases, it has be- 
come frequently necessary for the courts to define what constitutes a 
"doing, transacting or carrying on a business," and, while there is some 
conflict, the great weight of authority is to the effect that isolated 
transactions, especially commercial, between foreign corporations and 
a citizen of the state, do not constitute a "doing, transacting or carry- 
ing on a business," within the meaning of such statutes using thèse 
terms. It has so been held by the courts of Alabama, Arkansas, Colo- 
rado, Illinois, lovva, Kansas, Missouri, New Jersey, New York, Ore- 
gon, Pennsylvania, Tennessee, Texas, Washington, Wisconsin, and by 
the fédéral courts in such cases as Cooper Mfg. Co. v. Ferguson, 113 
U. S. 727, Sup. Ct. 739, 28 L. Ed. 1137 ; Frawlev v. Penna. Casualty 
Co. (C. C.) 124 Fed. 259; Oakland Sugar Co. v. 'Wolf, 118 Fed. 239, 
55 C. C. A. 93. Among such instances of single transactions not con- 
stituting a "doing of business," within the meaning of the statutes, are 
the making of a single sale or contract of goods to a citizen and the 
taking of a mortgage in the state to secure payment therefor. Ware 
v. Hamilton, 92 Ala. 145, 9 South. 136; Florsheim v. Lester, 60 Ark. 
120, 29 S. W. 34, 27 L. R. A. 505, 46 Am. St. Rep. 165 ; Col. Iron 
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Works V. s. G. Mining Go., ir, Colo. 499. 25 Pac. 32."5, 32 Am. 
St. Rep. 433; Delà. Canal Co. v. Mahlenbrock, G3 X. T- Uw, 281, 43 
Atl. 978, 45 L. R. A. 538; Penn. Collieries Go. v. McKeever (Sup.) 87 
N. Y. Supp. 869 ; Cooper Mfg. Co. v. Ferguson, 113 U. S. 727, 5 Sup. 
Gt. 739, 28 L. Ed. 1137; Animons v. Brunswick (Incl T.) 82 S. W. 937. 
And the taking of notes in tlie state, for goods sokl or a debt con- 
tracted in another state, and tlie suing thereon in the state, does not 
constitute such "doing of business." Creteau v. Foote (Sup.) 57 N. Y. 
Supp. 1103; Lumber'^Co. v. Holbert (Sup.) 39 N. Y. Supp. 433; Ful- 
1er Mfg. Co. v. Poster, 4 Dak. 339, 30 N. \V. ItUi. And thèse stat- 
utes cannot efïect contracts made b^' a citizen outside of his state 
with a foreign corporation, as, for instance, where an order is sent 
by the citizen for goods to the foreign corporation, or where such 
order is taken by a local agent, subject to the approval of the corpora- 
tion, and is approved by the corporation outside the state, and the 
goods are shipped from outside the state by it to the purchaser in the 
state. In addition to the cases we bave heretofore cited to this ef- 
fect are Lumber Co. v. Chappell, 184 IlL 539, 56 N. E. 794; Cordage 
Co. V. Mosher, 114 Mich. 64, 73 N. W. 117 ; Plow Go. v. Peterson, 
93 Minn. 356, 101 N. W. 616 ; Peirce Co. v. Siegle Gas Eixture Co., 
60 Mo. App. 148 ; and numerous cases in New York, New Jersey, 
Pennsylvania, Ohio, Tennessee, and Texas collected under note in 
19 Cyc. 1377. 

There is very great conflict in the décisions of the state courts con- 
struing the efïect of the failure of foreign corporations to comply with 
thèse laws. Numerous cases in the states of Alabama, Colorado, Illi- 
nois, Indiana, Kentucky, Massachusetts, Michigan, Minnesota, Mis- 
souri, Montana, Nebraska, New Hampshire, New Jersey, New York, 
North Carolina, Oregon, Pennsylvania, Tennessee, Texas, Utah, Ver- 
mont, and Wisconsin hold that such failure to comply renders the 
contracts of foreign corporations absolutely void and unenforceable, 
and especially so where no criminal penalty attaches by the terms of 
the statute. This harsh doctrine naturally shocks the conscience. It 
virtually encourages the individual citizen to be dishonest and repudi- 
ate his obligations, and that, too, where he bas reaped the fui! fruits 
and benefits of the contract. Very naturally, and rightly, the courts 
hâve sought to avoid the conséquences of such vicions législation and 
the moral turpitude its strict enforcement involves. We tberefore find 
many other cases in the states of Arkansas, Colorado, Idaho, Indiana, 
Kansas, Kentucky, Massachusetts, Minnesota, Missouri, Montana, 
New Hampshire, North Dakota, Ohio, Rhode Island, South Dakota, 
Washington, and West Virginia holding that such contracts are not 
void or unenforceable, but that foreign corporations which hâve failed 
to comply are nevertheless permitted to sue upon them. Some of 
thèse décisions are based upon the superior claim of the law of comity, 
others upon the assumption that the criminal penalty provided by the 
statutes is exclusive of ail civil forfeiture of the contract. Other cases 
in Kentucky, North Dakota, Pennsylvania, South Dakota, and Wash- 
ington hold that, where a party bas entered into a contract with a for- 
eign corporation and bas received the benefit thereof, he is estopped 
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from setting iip the failure to comply with thèse statutes by the cor- 
poration, for the purpose of avoiding his hability on the contract. 
Still other cases hold that the faiUire to comply with thèse statutes 
does not render its contracts wholly void, but only opérâtes to sus- 
pend the right of the defaulting corporation to sue until it does com- 
ply. See 19 Cyc. pp. 1389-1300, and notes; and 12 Cent. Dig. tit. 
"Corporations," §§ 2536-2543, where thèse différent classes of déci- 
sions are collected. 

It seems to us that the position last above referred to, holding the 
contract good, but suspending the remedy, is the reasonable and honest 
one to take. It may be admitted that some practical protection is af- 
forded to the private citizen of a state by thèse statutes, in that they 
tend to keep out irresponsible foreign corporations seeking to impose 
upon such citizens ; therefore. it may vvell be demanded of foreign cor- 
porations that they shall carefully comply with thèse statutory condi- 
tions, and, in case they do not, the criminal penalty be enforced and 
the civil right to sue be suspended. But surely this is going far 
enough, for practically, under modem conditions, the largest propor- 
tion of the commercial and other business transactions occurring are 
carried on under corporate franchises, and busy corporations, like 
busy individuals, may forget, or overlook to comply, or make mis- 
takes in compliance with thèse conditions — a failure not malum in se, 
but simply malum prohibitum. On the other hand, for individuals 
to repudiate the obligations of honest contracts of which they bave de- 
rived the benefit involves moral turpitude of the gravest character, and 
neither Législatures nor courts can afïord to encourage them in so 
doing. The law should protect its citizens but, by such protection, 
should not teach them to be dishonest. 

Without continuing the discussion further, it is only necessary for 
us, applying the principles we bave set forth, to say that this défense 
in this case must fail for several reasons. 

First. Because, looking at the évidence in the light most favorable 
to the appellee corporation, which we must do by reason of its having 
the sanction of the jury's verdict and the lower court's judgment, it 
seems clear to us the real contract in the case was not made in South 
Carolina, but in Richmon.d, Va. McCall, it is true, as quasi agent, did 
negotiate it with Kirven conditionally, but only conditionally. He 
says in his testimony : 

"I made a conditional trade with liim, that is, that I was to sell him so 
nmch goods, providod I could arrange with the Virginia-Carolina Chemical 
Company and S. W. Travers at Riclimond, if I could arrange with the Com- 
pany, and I made him those priées, but I was to write him from Mayesville 
after I went back and conferred with thèse people to see if I could make 
arrangements to sell him the goods, and I did write them and did make 
the arrangement and sold him so much goods, as the agent for this company." 

It is clear from this testimony, and from the copy of the letter of 
notification to Kirven which he produces in substantiation of it, that 
he had no power himself to contract ; that the contracts, based upon his 
negotiation, had, in fact, to be ratified and made by the company or 
its agent at Richmond, Va., and was so made and approved there in 
légal effect. It is not disputed that the goods were shipped direct to 
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Kirven by the company. Kirven expressly so states in his affidavit. 
It was therefore a case of a contract made by a citizen outside of his 
State, that is, not in South CaroHna, but in Virginia, b_v and through 
an order taken by an agent, subject to be approved and complied with 
by tlie corporation in Virginia, and therefore not subject to the stat- 
utory provisions of Soutli CaroUna relied on, as lield by the cases we 
hâve herein cited. 

Second. There was no attempt to show by évidence any other sales 
or acts tending to establish the fact that this corporation at the time 
was "doing business," in South Carolina, and we must présume, from 
the absence of such testimony, that no other such sales or acts could be 
shown. This, therefore, even if our first reason were not sound, must 
be held an isolated commercial transaction such as would not consti- 
tute a "doing of business" within the meaning of the statute, under the 
authorities we bave cited. 

Third. It is admitted that, after the contract was made, but long 
before this suit was brought, this corporation did comply with the 
South Carolina statute, thereby fully meeting the true and honest 
rule, that we approve, that such contracts are not void, but the riglit 
to enforce them is suspended until compliance with the statute is made. 

Finally. This contract was made for fertilizer, by order through 
McCall, agent, at Richmond, Va., from which latter state the goods 
were shipped by the corporation direct to Kirven in South Carolina 
and received by him, and to allow a statute of this kind to void the 
contract would contravene the Interstate commerce clause of the féd- 
éral Constitution, as held by the cases hereinbefore cited. 

We therefore see no error in the judgment of the court below, and 
the same is affirmed. 

PRITCHARD, Circuit Judge, concurs fully in this opinion, and 
McDOWEIyIv, District Judge, concurs in the conclusions reached. 



EANNELS V. ROWE et al. 

(Circuit Court of Appeals, Eiglitti Circuit Mardi 29, 190C.) 

No. 2,163. 

EXECUTORS — OONVEYANCE DP LANDS WITH WaRRANTY IN EXCESS OF POWEES 
PaSSING OF INDIVIDUAI. INTEREST AS DEVISEES. 

A warranty deed to lands belonging to the estate of a décèdent, made 
by his executors without autliority, is ineffectual as against devisees, but 
wliere such executors were also devisees of an interest in the land, tlie 
deed, being in excess of their povvers as executors, passes title to their 
Individual interests by estoppel. 

[Ed. Note. — For cases in point, see vol. 22, Cent. Dig. Executors and 
Administra tors, § 5S7.] 

Deeds — Construction — Conditions. 

Wliether a condition in a deed is précèdent or subséquent is always a 
question of tlie intention ol" tiie parties, which is to be gatliered from 
the coutext of tlie instrument read in thoso lights which are properly em- 
ployed in the construction of writings. 

[Ed. Note. — For cases in point, see vol. 16, Cent. Dig. Deeds, § 4G9.] 
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3. Samb. 

A deed of lanrls to a railroad company reclted the considération as boing 
a Bum of money and a certain amount of the bonds and stock of the 
company, the receipt of which was acknowledged, and "in considération 
of the building and completion of said railroad in three years from date 
hereof." At the end of the habendum clause were the words, "provîded 
that said railroad shall be built and completed within the three years 
after date hereof," and the warranty concluded with the words, sub- 
jeet only to the conditions that if said railroad be not built and com- 
pleted within three years from date hereof said lands shall revert 
* * * and this deed to be void. Ueld, tiiat such condition was a con- 
dition subséquent, and tbe title passed and vested in the grantee sub- 
jeet to a risht of forfeiture which might be asserted In case of a breach 
of the condition. 

[Ed. Note.— For cases Ir point, see vol. 16, Cent. Dig. Deeds, 5 495.] 

L. Same — Bbeach of Condition Subséquent. 

A breach of a condition subseyueut in a deed does not per se producc 

a reversion of the title, but tbe estate continues in the grantee unti! the 

proper step bas been taken to consurnraate a forfeiture, and this requlres 

a re-entry or some act that iiiay be cousidered a lawful substitute tUerefor. 

[Ed. Note.— For cases in point, see vol. 10, Cent Dlg. Deeds, § 521.] 

6. Same — Waivi:!! of Riqht of Forfeiture. 

The mère exécution and record! iig of another deed to a third person, 
by the grantors in a prier deed. al ter the original deed bas been recorded 
and without notice to tlie grtiiitee tlierein, is not suflicient to effect 
a forfeiture of tlie tirst grant for lireacli of a condition subséquent, wbere 
no possession Is taken, and tlie original grantee sutiserinently performs 
the condiùon, although after the time limited therefor lu the deed lias 
expired. 
8. Same — Arkansas Statute. 

Sand. & II. Dig. Ark. § 701, antliori/.ing the owner Of an Interest In 
lands In tbe adverse jiossession of another to sell and convey the same, 
was not intcnded to oliange tlip rule reriuiri'vr re-entry or an équivalent 
act to forfcit an estate on breach of a condition subséquent. 

FFd. Note. — For cases In point, see vol. 10, C'eut. Dig. Deeds, §§ 526, 
52!).] 

1. COKPORATTONS — CoNTRACTS — AtTACKTNO REGFI-ABTTT OF OROANT/^ATTON. 

One who contracts with a corpnr.ition as such. or tbose in privlty wIth 
hlm cannot avoid the efiect of such coutract on the ground of a defect 
in the organization of the corporation. 

[Ed. Note. — For cases in point, see vol. 12, Cent. Dig. Corporations, | 

84.] 

8. Equity — Lâches — Suit by Orantfe of Lands Aoainst Second Crantée. 

A grantee of lands is not rcipiired to take any action to assert hls 

title, as agaiust a subséquent gnuitee from tlie same grantor, so long as 

the land renia ins wild and unoccupied, aud is not chargeable with lâches 

for failure to do so. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Arkansas. 

This was a suit brought by Rannels to quiet his title to several thousand 
acres of wild and unoccupied lands in the state of Arkansas. Ail of tbe 
parties Interested In the controversy daim title tiirough Edmund JIcGehee. 
Part of the pniperty in controversy was patented directly to him as swamp 
lands in 1858 by the state of Arkansas. The remainder was patented ijy the 
state to tbe heirs and Icgal représentatives of McGehee in 18S3, 18 years 
after his death, but tnis différence is Inimaterial since. If for no otber 
reason, It appears tlinf tbe conveyances to bis heirs and légal représentatives 
were by way of confirmation of an équitable title previously existing in him. 
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McGeliee died in Mississippi in 3865 and under liis will onc-lialf of his estate 
went to his wife and tlie reniaiuder to tliree eliildi-en subjcct to the adjust- 
ment between tlie latter of an advancement made to James G. MeGeiiee, a son. 
It does net appear tliat the half of the estate devised and bequeathed to the 
children was sutlicient in value to leave a surplus for division among ail 
three after the two of them were put upon equal terms with their brotlier 
James. Consequently the case should be considered as tliough James toolc 
uothing under the will. 

In 1869 the Législature of Ai-kansas passed an act which recited that largo 
quantities of lands had been sold to the state for unpaid taxes and remained 
unredeemed, thereby preventing the improvement of the same and affeeting 
the revenues of the state, and provided that whenever the owner of any lands 
sold or forfeited to the state for nonpayment of taxes should donate or sub- 
Kcribe the same in aid of the construction of any raiiroad, and such fact was 
reported to the auditor of public accounts, a certiflcate as in case of rédemp- 
tion should be granted, and thereiipon the tax claims of the. state on the 
lands so subscribed or donated should be remitted and discharged, subject, 
however, to a condition allowing the state to reassert its claim in case the 
railroad should not be constructed within a time specifled. 

Id 1873 three executors of the will of McGehee, among them the widow 
and the son James, eonveyed the lands in controversy by two executors' 
deeds to the St. Louis & Memphis Railroad Company, a corporation organized 
under the laws of Arkansas. Thèse deeds contained covenants of warranty by 
the grantors as executors and aiso conditions that the grantee should build 
and complète its railroad within three years thereafter, It is conceded that 
thèse deeds were invalid as against the devisees of McGehee who did not join 
in the exécution thereof, for the reason that no authority to make them 
had been obtained from any court of compétent jurisdiction. AU of the 
debts of the testator were paid and his estate was afterwards settled up 
leaving the lands to pass according to the terms of the will. The complainant 
acquired title mediately from the railroad company. The défendants, Adela 
V. Boice and Alberta J. Sharpe, claim under purchases made from the dev- 
isees, including the widow, in the years 1881-1883. The other défendants are 
not interested. 

The railroad company made various ineffeetual efforts between 1873 and 
1880 to build and complète its road and after having expended about $280,000 
upon the roadbed did nothing furtlier by reason of financial embarrassment 
until 1889 when it made a contract with another railroad company which 
resulted in the building of the road substantially upon the line of the original 
survey. This contract was authorized by an Arkansas statiite (Jlansf. Dig. 
§§ 5526, 5530). ISfotwithstanding the railroad company failed to construct its 
road within the three years contemplated by the conditions of the executors' 
deeds nothing was done in the way of re-entry or déclaration of forfeiture for 
condition broken, by the McGehee devisees or their subséquent grantees, in- 
cluding the défendants, prior to the completion of the railroad, unless the 
«xecution by the devisees of the deeds of 1881-1883 to the défendants' an- 
eestors in title would hâve that effect. 

The Circuit Court entered a decree dismissing complainant's bill. 

Julian Laughlin (M. L. Stephenson and E. C. Hornor, on the 
brief), for appellant. 

Augustin Boice (John B. Jones, on the bricf), for appellees. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The deeds to tlie railroad company, under which complainant claims, 
were executed by three executors and they contained covenants of 
warranty by them in their représentative capacities. One of the éx- 
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ecutors was tlie widow of the deceased ovvner of tlie lands and under 
the will she took a half interest therein. The deeds were void as 
executors' conveyances because no authority to make them had been 
procured from the court having jurisdiction; but they nevertheless 
operated as conveyances of the widow's individual interest. This re- 
sults from the doctrine of estoppe!. A trustée acting within his 
powers does not render himself Hable on his contracts and convey- 
ances ; but whenever he exceeds his powers and undertakes to transfer 
and convey without authority he becomes personally answerable to 
the grantee on his covenants. Coe v. Talcott, 5 Day (Conn.) 88, 
92; Morris v. Watson, 15 Minn. 212 (Gil. 165); Tar'ver v. Haines, 
55 Ala. 503 ; Allen v. De Witt, 3 N. Y. 276, 280 ; Brown v. Edson, 
23 Vt. 435 ; Poor v. Robinson, 10 Mass. 131 ; Heard v. Hall, 16 Pick. 
(Mass.) 457. Another executor who joined in executing the deeds 
was a son of the testator and also a devisee, but by reason of an 
advancement made to him which the will required to be adjusted it 
does not affirmatively appear that he took any interest in the lands 
upon the settlement of the estate. The other devisees not being parties 
to the deeds were not concluded by them, and their interests, aggre- 
gating one-half of the whole, afterwards became vested in the de- 
fendants Boice and Sharpe by sundry conveyances. The remaining 
part of the controversy is therefore confîned to the half interest in 
the lands which formerly belonged to the widow. 

A most important question in the case is that of the character of 
the executors' deeds — whether they were upon conditions précèdent 
that were never performed or upon conditions subséquent that required 
affirmative action to create a forfeiture of the estate conveyed. In 
each deed the considération is recited as being a specified sum of 
money, one-fourth in first mortgage bonds and three-fourths in the 
capital stock of the railroad company, paid by it, and "in considération 
of the building and completion of said railroad in three years from 
date hereof." At the end of the habendum clause is this : 

"Provided that said railroad shall be bullt and eompleted within the three 
years after date hereof." 

The warranty clause concludes with thèse words: 

"Subject only to the conditions that if said railroad be not built and 
eompleted within three years from date hereof said lands shall revert to Ed- 
mund McGehee's heirs and administrators and this deed to be void." 

The défendants contend that the foregoing conditions are précèd- 
ent, and that as the railroad was not built and eompleted within the 
time limited no estate ever passed from the widow to the railroad com- 
pany. The complainant's claim is that the conditions are subséquent 
and that therefore the title passed and vested in the grantee when the 
deeds were delivered subject to a right of forfeiture which was not 
asserted in time. In a condition précèdent no title passes or vests 
until it is performed, while a condition subséquent opérâtes by way 
of defeasance of a tide that bas once vested. Davis v. Gray, 16 Wall. 
229, 21 h. Ed. 447. Varions technical rules hâve been suggested for 
determining whether a condition in a deed or devise is of the one kind 
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or the other, but tlie true test is that of intention whicli is to be 
gathered from the context of the instrument read in those lights which 
are properly employed in the construction of writings. 

In Finlay v. King's Lessee, 3 Pet. 346, 1 L. Ed. 701, Chief Justice 
Marshall said: 

"The same words bave been determined differontly and the question is 
always a question of intention. If tlie language of the particular clause or 
of the whole wlll sliows that the act ou wbich the estate dépends nnist 1)6 per- 
formed before the estate can vest the condition is of course précèdent; and 
unless it be perforrned the devisee can talve nothing. If, on tlie contrary, the 
act does not necessarily précède the vesting of tho estate bxit may accompany 
or follow it, if this is to be colleeted from the whole will, the condition is 
subséquent." 

To the same effect 2 Washburn on Real Property, *44G. 
" The following hâve been held as exhibiting instances of conditions 
subséquent: A conveyance to a railvvay company upon condition that 
it should construct a certain length of road within a given time and 
upon default that the granted estate should revert (Schlesinger v. 
Railway, 152 U. S. 444, 14 Sup. Ct. 647, 38 !.. Ed. 507) ; a conveyance 
upon condition that a county should build a jail upon the property 
within two years and so occupy it forever (Skipwith v. Martin, 50 
Ark. 141, 150, 6 S. W. 514) ; a grant to a railway company of a right 
of way upon the express condition that it should construct its road 
within a time limited (Nicoll v. Railroad, 13 N. Y. 121) ; a convey- 
ance upon the express understanding and condition that an institution 
be permanently located on the land within a year and in case of 
failure the title should revert to the grantors upon repayment of the 
f urchase money. Mead v. Ballard, 7\Vall. 290, 19 L. Ed. 190. The 
lands in controversy were conveyed to the railroad company to aid 
it in constructing its railroad and part of the considération was in the 
stock and bonds of the company which the deeds recited as having 
been paid. Thèse securities must hâve been regarded as possessing 
value and in the very nature of such things it cannot be assumed that 
their value wholly depended upon the completion of the road within 
three years. It is reasonable to infer that the bonds of the company, 
part of which went to the grantors as considération, were secured up- 
on other property than the lands in question. That it afterwards 
turned out that the bonds were of little or no value is not important. 
The intention of the parties which controls is the intention existing 
when the deeds were executed, not that of a later period. The ques- 
tion is not affected by the disaster which finally overtook the grantee. 
The fact that other considérations than the conditions inserted in the 
deeds were given to and received by the grantors tends to show a 
purpose to pass the title subject to a right of subséquent defeasance 
upon the failure of the grantee to perform the conditions within the 
time limited. 

Again, when the lands were conveyed they were subject to tax 
claims held by the state of Arkansas. In order to encourage the 
building of railroads and thereby promote the development of its 
resources the state, through an act of its Législature, offered to remit 
and discharge its claims if the owners of the lands so incumbered 
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would donate or subscribe them in aid of such an enterprise. In this 
case the state officer designated by tlie statute was furnished with a 
list of the lands as having been so subscfibed and there was at least 
a suspension for some years of the claims of the state. This was an 
additional considération moving from a third party. Moreover, the 
language of the conditions at the end of the warranty clauses in the 
deeds is plainly inconsistent with the contention that such conditions 
are précèdent. Express provision was made that the lands should 
revert if the road was not built or completed within three years. A 
title that has never passed cannot be said to revert. While the other 
récitals in the deeds are of more doubtful import they are not in- 
consistent with the conclusion which we hâve reached that ail things 
considered the conditions were intended to operate if unfulfilled as 
a ground of subséquent forfeiture of an estate conveyed and that 
performance need not précède the vesting of the title. 

It is also contended that assuming the conveyances to the railroad 
Company to hâve been upon conditions subséquent, nevertheless the 
conditions were not complied with, the right of forfeiture was season- 
ably asserted and the estate of the company thereupon came to an 
end. It is true that the conditions were not performed within the 
stipulated period, but is it also true that the estate was terminated be- 
fore the railroad was finaily completed? A breach of condition sub- 
séquent does not per se produce a reversion of the title. The estate 
continues in the grantee until the proper step has been taken to con- 
summate a forfeiture, and this requires a re-cntry or some act that 
may be considered as a lawful substitute therefor. Ruch v. Rock 
Island, 97 U. S. 693, 696, 24 L. Ed. 1101; Schulenberg v. Harriman, 
21 Wall. (U. S.) 44, 63, 22 E. Ed. 551. The grantor may waive 
a breach of the condition entirely or postpone compliance therewith 
and his consent to a continuance of the estate in the grantee is pre- 
sumed from his silence and inactivity. To effect a forfeiture there 
must be some affirmative, positive act which manifests the intention 
of the grantor. It may be donc by re-entry upon the lands conveyed, 
by the déclaration of a forfeiture or by the commencement of a suit 
for that purpose. There was no re-entry in this case ; the lands were 
wild and unoccupied and continued so. No suit was brought in court 
involving that question prior to the completion of the railroad. The 
only thing that challenges our attention in this connection is the ex- 
écution by the devisees of McGehee of the deeds under which the de- 
fendants claim. But this alone is not sufficient. The company was 
not charged by the registry act with notice of the deeds recordecî after 
it secured title and put its own deeds upon record. Birnie v. Main, 
29 Ark. 591, 595. The deeds were not brought to the attention of 
the railroad company, no déclaration of forfeiture in connection there- 
with was made, and the company was allovved to proceed until, by 
virtue of its contract, a railroad was finaily constructed and completed 
as originally contemplated, though not within the time. An entry or 
an équivalent act designed to work a forfeiture is not a mère matter 
of form which may be dispensed with; it is regarded as being of sub- 
stance because intended to destroy an estate (Tallman v. Snow, 35 
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Me. 343), and whenever acts or words are relied upon as a snbstitute 
for a re-entry upon the land they must be of such a character as to 
distinctly admonish the grantee that thenceforth there is no waiver 
of his breach of condition and that his title is at an end. Willard v. 
Henry, 3 N. H. 120, 123. An intention to forfeit formed in the mind 
but undeclared is ineffectuai. And for the same reason is a forfeiture 
declared to a third person but not communicated to the grantee. 
Thèse rules are especially applicable where the condition prescribed 
is the doing of something within a time limited and the grantee after- 
wards proceeds and does it or causes it to be done in ignorance of 
the grantor's purpose to assert a forfeiture. In such a case the gran- 
tor should be held upon plain principles of justice to hâve waived the 
temporary default, as was his privilège. 

Three other matters require brief notice. The Arkansas statute 
authorizing an owner of an interest in lands in the adverse possession 
of another to sell and convey the same (Sand. & H. Dig. § 701) was 
not intended to change the rule requiring entry or an équivalent act 
to forfeit an estate upon condition subséquent. Such provisions are 
common in the législation of the states and their purpose is to abrogate 
an ancient rule of the common law which bas no relevancy to the sub- 
ject under discussion. The contention that the railroad company was 
not a corporation, and therefore took no title because the laws of Ar- 
kansas were not in some respects complied with in its organization 
cannot be sustained. It is not for the défendants or those under 
whom they claim and who dealt with the corporation as such to make 
the objection. Town of Searcy v. Yarnell, 47 Ark. 369, 381, 1 S. 
W. 319. Equally untenable is the défense that the railroad company 
and its grantees wtre guilty of lâches in failing to assert their claims 
for so many years. The lands were wild and unoccupied, and there 
was no occasion for any action on their part. Moreover, the delay 
in the adverse assertion of the confîicting claims was mutual. Pen- 
rose v. Doherty, 70 Ark. 256, 361, 67 S. W. 398. 

It follows from the foregoing conclusions that the complainant is 
entitled to a decree quieting his title to an undivided half interest in 
the lands in controversy. 

The decree of the Circuit Court is therefore reversed, with direc- 
tions, to enter one in accord with this opinion. 



NAGI.E et al. v. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. February 28, 1006.) 

No. 77. 

PosT Office— Action on Postmasteb's Bond— Evidence Considered. 

In an action against a postriiaster on liis bond, a breacli was alleg- 
ed, in that défendant recomniended and secured the appoiutment and 
paynient by tlie United States of a laborer in his office who was 
wliolly unnecessary. On the trial it was shown that a janitor was 
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necessary in tbo office, and also tbat on takinj; tlie office défendant was 
given a letter by bis prodecessor, in wbich the First Assistant Post- 
master General authorized tbe appointment of a laborer at a stated 
salary, and aslîed tbat a certain form therefor be filled eut and for- 
warded, whleh was done by défendant. Eeld, tbat défendant was 
entitîed to go to tbe jury on tbe issue. 

2. Samb— Bkeacii op Bokd— Payment of .Ianitor. 

A postmaster is uot liable to tbe United States on bis bond for 
goverimient inoney paid by liini as the salary of a janitor for bis office, 
appointed by tbe post office department, \vhere it is shown tliat tlie 
worlt was done, nierely because tbe employé bired and paid scrub- 
women or otbers to do portions of it. 

3. Evidence— .TuDiciAL Noi ice— Deparï-ment rîEGuLATioxs. 

A fédéral appellate court sbould not be asked to take judicial notice 
of department régulations, but wbcre relied on tbey sbould be read 
and put into tbe record in the trial court. 

[Ed.. Note. — For cases in point, see vol. 20, Cent. Dig. Evidence, § 69.] 

4. United Statks— Action Against Officer— Certified Copy of Account 

as EviDESOE. 

Rev. St. U. S. § 8S6 [U. S. Comp. St. 11)01, p. 670], wliicb autborizes 
tbe admission in évidence, in a suit agahist an oiticor cbarged with tbe 
disbnrsement of public nioney, of a eertified copy of bis accouiit froui tbe 
books of the appropriât»* department, contemplâtes tbe certifleation 
only of a bookkeeper's plain stateraent of aceount; and a statement 
made in a eertified copy of a postniaster's aceount, after showiug tbat 
a charge was made against bim, tbat it was on aceount of nioney 
paid by bhn to a laborer "for wbich np service was performed," is 
not admissible in évidence against hini. 

5. Post Office — Action on Postmasteh's P.oxd — Evidence. 

In an action on a postniaster's bond to reeover money alleged to 
bave been illegally paid out by him, évidence of wbat took place in 
tbe office after it was turned over to bis successor was inadmissible 
against him. 

In Error to the District Court of the United States for the Western 
District: of New York. ^ 

Thisi cause cornes hère upon a writ of error to review a judgment 
of the Circuit Court, Western District of New York, in favor of de- 
fendant in error, who was plaintiiï below. The facts sufïiciently 
appear in the opinion. 

A. G. Wade, for plaintiffs in error. 
Chas. H. Brown, for the United States. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. Tlie action is brought upon a post- 
niaster's bond against the postmaster and his sureties. The condition 
of the bond is tliat : 

"If the. said Fred C. Nagle sball faithfully discharge ail the duties and 
trusts imposed on him, elther by law or tbe rules and régulations of tbe 
Post Olîice Deimrtraent of tbe United States, and sball perform ail otlier 
duties and obligations imposed upon or required of him by law or the rules 
and régulations of the said Department, in connection witb tbe money 
order business, then the aboyé obligation sball be void; otherwise, of force.' 

Nagle was appointed postmaster of Dunkirk, N. Y., in Februar}-, 
but did not enter upon the duties of his office until May 1, 1898. The 
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breach assignée! is that on May 2, 1898, Nagle recommended to the first 
Assistant Postmaster General that one John A. Link be designated anû 
appointed as a laborer in the post office at Dunkirk from May Ist 
at a salary of $600 a year; that, pursuant to such recommendation, the 
First Assistant Postmaster General duly appointed him, and his nanie 
was placed on the pay roll, and Nagle thereafter paid him such salary 
from time to time, C|uarterly, aggregating to and including June 30, 
1902, $2,500.55 ; that on said May 2d it was, and ever since has been, 
wholly unnecessary and useless for the proper conduct of the business 
of that post office that Link or any other person should be designated 
and appointed as a laborer, as the said Nagle then and there well 
knew; that said Link never at any time since May 1, 1898, has per- 
formed any duties whatever, as laborer or otherwise, in the Dunkirk 
post office that would entitle him to any part or portion of the moneys 
so paid him, as Nagle then and there well knew; that Nagle paid the 
money to Link, then and there well knowing that the said Link had 
not performed any services whatever in said post office, as laborer or 
otherwise. It will be observed that two essentially différent breaches 
are assigned; the one concerned with the original appointment, the 
other with the subséquent payments. The trial judge apparently re- 
lied upon the latter breach, for in directing a verdict for plaintiff for 
the full amount he said: "Nagle defaulted his bond to the govern- 
ment when he permitted this man, Link, to receive rémunération — re- 
ceive émolument — without doing the work for which he was hired." 
And again: "Nagle violated his trust when he permitted Link to 
pay others to do the work for which he was hired." The plaintiffs 
in error, by requests to go to the jury separately on ail the différent 
issues, and by sufficient exceptions, timely reserved, hâve put themselves 
in position to argue the whole case hère. 

As to the first breach : The évidence showed (and, indeed, it would 
hardly need much proof to show) that besides the clérical work re- 
quired in the Dunkirk post office, it was necessary that some one should 
keep the place clean. The furniture had to be dusted, the floor swept 
and sometimes scrubbed, litter removed, the windows washed, etc. 
Our attention is called to no statute nor to any post office régulation 
which makes it the duty of a postmaster or of his clerks in a post office 
of the first and second class to scrub the floors and wash the vi^indows. 
From the citations in the brief of the District Attorney, it may be 
inferred that Dunkirk is a first or second class post office. Whether 
the building in which it is located is owned by the government or 
leased does not appear ; but certainly any one coming to fill the position 
of postmaster there might fairly assume that by a janitor or some 
other person regularly appointed or temporarily hired for the purpose 
the government of the United States expected that its post office should 
be kept clean and décent for the dispatch of public business. The de- 
fendant, as we hâve seen, did not take office till May Ist. The first 
he heard of Link in connection with the office was the day before, 
April 30th, when his predecessor handed him the following letter : 
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"Post Office Department. 
"First Assistant Postmaster General, Salary and Allowance Division. 

"Washington, April 28, 1898. 
"Subject : Laborer. 

"Postmaster, Dunkirlî, N. Y. — Sir: You are bereby authorized to ap- 
point John A. Linlî as laborer in your oflice, at a salary of $600 per annuiu 
from May 1, 1898. Please report appointment on form A-A5. 

"Very respectfully, Peiiy S. Heatb, 

"First Assistant Postmaster General." 

It will be observed that this was not addressed to Naple, but to his 
predecessor, and was received by his predecessor. Moreover, it seemed 
fairly to import that the subject of the appointment and of the salary 
had already received considération at Washington and been acted 
upon; nothing being left for the postmaster to do but to fîll up the 
form referred to. The District Attorney argues that this letter was an 
absolute nuHity. Fie asserts that the First Assistant Postmaster Gen- 
eral "had no authority whatever to write such a letter without a recom- 
mendation from the postmaster." That may or may not be so — we do 
not fînd warrant for the statement in the quotations from any post office 
régulations printed in his brief — but if the régulations did forbid the 
Assistant Postmaster General to act until he had first received a recom- 
mendation, that circumstance does not help the case at bar. ît is 
well-settled law that it must be presumed that a public officer performs 
his duty until there is some évidence tending to show the contrary. If 
a recommendation was required, it will be presumed that the Assistant 
Postmaster General had one before him when he wrote. Certainly, 
there is nothing in the record to indicate that he had not. After re- 
ceipt of the letter, Nagle on May 2d signed and forwarded the form 
which recommended the appointment of Link as a laborer. In this 
state of the proof the défendants were clearly entitled to go to the jury 
on the question whether there was a breach of the bond in recommend- 
ing the appointment of an unnecessary and useless person as laborer 
in the Dunkirk post office. Whether or not the plaintifï had shown 
enough to go to the jury on the same question, we do not express an 
opinion, since upon a new trial further facts may be shown. 

The other alleged breach présents a différent question. It may be 
conceded that when a postmaster continues for four years paying 
government money to a person whose name may be on the pay roll, but 
who to his knowledge does no work and renders no service, he fails to 
faithfully discharge ail the duties and trusts imposed upon him. But 
that is not this case. There was évidence from which the jury might 
infer that Link did some work himself. There was undisputed évidence 
that he hired a scrubwoman, who washed the floors, and paid her him- 
self for her services. The trial judge held that such an act was highly 
improper, that it was "debasing" ; why so, the record does not disclose. 
We do not see why a janitor or laborer hired to keep a public building 
clean may not employ scrubwomen to assist him in his task, nor what 
principle of law or statute or régulation he would violate in so doing. 
The postmaster and his sureties could not be called upon to repay to the 
government money paid out to the laborer for work which he did him- 
self, and for work which he procured to be donc by a proper person, 
for whose services the laborer paid. As to the amount of the compen- 
145 F.— 20 
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sation to be paid for ail such laborer's work as might be required there, 
whether much or little, it was certainly an open question, so far as dé- 
fendants -were concerned, whether that had not been determined bv the 
post office authorities without Nagle's participation. 

Since thèse conclusions lead to a reversai, and there must be a new 
trial, it may be proper to call attention to some other matters suggested 
by the record. We express no opinion as to the effect of payments to 
Link of moneys which the postmaster knew were by Link paid to 
clerks in the office who themselves swept and dusted the office, or parts 
thereof, since additional proof on the new trial may be of some im- 
portance. Référence is made to the régulations of the post office, and 
some sections thereof are printed in the brief, but none of them are set 
forth in the record. The décisions of the Suprême Court on the sub- 
ject of judicial notice of such rules and régulations are not entirely uni- 
form. Caha v. U. S., 152 U. S. 281, 14 Sup. Ct. 513, 38 L. Ed. 415 ; 
The E. A. Packer, 140 U. S. 367, 11 Sup. Ct. 794, 35 L. Ed. 453. 
Where there is some question of statute law, where the court can it- 
self ty référence to books with which it is familiar, and which each 
judge possesses, détermine just what statutory provisions were in 
force at a given date, there is no necessity for incumbering the record 
with them. 'Hut it is différent with departmental régulations. No 
department ever sends its compilation of régulations to the judges. 
They are frequently amended, and, without spécial information from 
the department, no one can tell whether a particular régulation in 
some printed compilation was in force a year later. It is gros.sly un- 
fair to a trial judge to cite some régulation upon a brief on appeal which 
was not laid before him on the trial. We hâve no doubt that it is far 
better practice to read any spécial régulations which may be relied 
upon into the record before the trial court. It is a hopeless task for an 
appellate court to détermine what such régulations were at any partic- 
ular time. It must either accept counsel's statement, or itself make 
mquiry of the particular department ; neither of which practices is to 
be commended. It is to be hoped that upon the new trial the varions 
régulations bearing upon the questions presented by the case may be 
specifically referred to. 

The trial, judge admitted in évidence a certified statement of account 
of Nagle as postmaster at Dunkirk. It stated, not only that Nagle 
was charged with the amount paid to Link as a laborer, but also added, 
"for which no service was performed." Défendants duly excepted. 
The part quoted is manifestly inadmissible. The statute (Rev. St. U. S. 
§ 886 [U. S. Comp. St. 1901, p. 670]) contemplâtes that only the 
plain bookkeeper's statement of account may be thus certified in place 
of proof; it does not make judicial officers of the clerks in a department 
who make such entries. U. S. v. Case (D. C.) 49 Fed. 270. 

It was also error to allow Nagle's successor in office to testify that, 
after Nagle had left, Link did no work in the Dunkirk office, and did 
not report there for work, and that there was no position in the office 
known as "laborer." With what took place after his office was turn- 
ed over to his successor neither Nagle nor his bondsmen had any con- 
cern. 

The judgment is reversed, and cause remanded for new trial. 
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CRAIG V. DORR et al. 

(Circuit Court of Appeals, Fourtli Circuit. May 1, 1000.) 

No. 624. 

1. CouETS — Jl'risdiction of Fedebal Courts — Ancillabt Pboceedings by 

Cboss-Bill. 

A bill in equity was flled in a fédéral court to set aside deeds to 
certain lands, botli tlie grautor and grantees in such deods Ijeins; made 
défendants. Such grantees flled a cross-bill against tlie grantor co- 
defendant to recover purehase money paid liim for the land. and for the 
cancellation of notes given for deferred payments in case tbe conveyances 
should be Leld Invalid. Subsequently a decree waa entered by consent 
of such grantees, to which their codefeudant did not object. granting to 
complainant tbe relief prayed for, but retaining tbe case for détermina- 
tion of the matters arising on the cross-bill. Issue was joined tbereon. 
and after a hearing a decree was entered in favor of the complainants 
therein. Held, that the cross-bill was ancillary to the original suit, grow- 
ing directly out of the matters involved therein, and was within the .iuris- 
dietion of the court, without regard to the citizenship of the parties there- 
to, and that the entry of the decree on the original bill did not deprive 
the court of jurisdiction to retain and try the issues on the cross-bill. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, § 801. 

Supplementarv and ancillary proceedings in fédéral courts, see note 
to Toledo, St. L. & K. C. R. Co. v. Trust Co., 36 C. C. X. lOô.J 

2. APPEAL— ASSIGNMENTS CE EEEOE. 

A decree entered by a circuit court after a hearing before the court, 
without any finding of facts, will not be reviewed by the Circuit Court 
of Appeals upon a gênerai assignment of error which merely avers that 
the decree is "contrary to tbe law and the évidence adduced in the 
cause." 

[Ed. Note. — For cases in point, see vol. 3, Cent. Dig. Appeal and Error, 
§§ 2997, 2998.] 

Appeal from the Circuit Court of the United States for the Northern 
District of West Virginia, at Parkersburg. 

McCluer & McCIuer, for appellant. 

George W. Johnson (John H. Holt and Jake Fisher, on briefs), for 
appellees. 

Before PRITCHARD, Circuit Judge, and PURNELI. and KEL- 
LER, District Judges. 

PURNELL, District Judge. In 1859 the state of Virginia granted 
to Thomas Mathews, Mason Mathews, and John Brown 2,100 acres 
of land in what is now West Virginia. John Brown conveyed to 
Thomas Mathews and Mason Mathews his undivided interest in two- 
thirds of this. Thomas Mathews and Mason Mathews conveyed to 
Betsy Brown. Thomas Mathews and Mason Mathews became the 
owners of 1,400 acres of this tract, and Betsy Brown 700 acres. 
Six hundred and fifty acres of this was assessed in 1873 as belonging 
to Betsy Brown, and 1,400 acres were assessed as the property of 
Thomas Mathews, Mason Mathews, and John Brown. Ail of thèse 
lands were returned delinquent for nonpayment of taxes to the sheriiï 
of Nicholas county to be sold. The sherifï sold them, and they were 
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purchased by the state. The lands were then left off of the assassor's 
books, vvith a note that the same had been purchased by the state, 
and to certify the lands to the commissioner of school lands. The 
assessor continued them on the landbooks, and they were returned 
again for nonpayment of taxes in 1873 and 1874, and were sold by 
the sheriff in October, 1875, and again purchased by the state. The 
assessor or commissioner of revenue continued them on the books for 
the years 1875 and 1876, and they were again sold in 1877, and again 
purchased by the state. They were still continued on the books for 
1877 and 1878, and were sold again in 1879, and purchased by the 
state, as also in 1881. James F. Hamilton claimed to hâve purchased 
800 acres of the 8,100 acres, and received bis deed from the clerk of 
the county court of Nicholas county on the 34th of August, 1884. 
But it is claimed by the original plaintiffs in this suit that this deed 
shows a sale of a 610-acre tract of this land in the name of Betsy 
Brown as delinquent for 1879 and 1880, and that this deed was nul! 
and void, that it should bave been returned by the commissioner of 
school lands, and, if it had, it would hâve been sold as school lands. 
It is alleged that ail of the original parties were tenants in common 
in the 2,100 acres of land. It had never been partitioned, and the 650 
acres, if delinquent, vi'as returned improperly, or in the wrong name, 
and the deed shows 800 acres instead of C50 acres. The plaintiff 
charged irregularity on the part of the sherifï in returning the land 
delinquent. He charges that the sale in the name of Mathews and 
. Brown is irregular and therefore void and conveyed no title ; that the 
purchase by the state was void, because it was not properly certified 
by the clerk of the court of Nicholas county ; that upon pétition for the 
sale of thèse lands the pétition was referred to James S. Craig, com- 
missioner in chancery, and required him to report the matters and 
things contained in the order of référence ; that he was the same James 
S. Craig who was commissioner of school lands; that he fîled his re- 
port, which was to the préjudice of complainant and in violation of 
law; that on the 15th of August, 1887, the court decreed that the 
land should be sold ; that James S. Craig, commissioner of school 
lands, on the 16th of September, 1887, sold the same to C. P. Dorr for 
$1,085 ; $395 was cash, and the sale was confirmed on the 33d of Nov- 
ember, 1887, to C. P. Dorr. The plaintifï claimed further that this was 
an illégal sale, and H. M. Mathews gave a deed of trust for moneys 
due to Alexander Mathews, his brother, who afterwards died, and the 
sale was made under this trust, and Alexander Mathews became the 
purchaser. The original plaintiff further claimed that on the 3d of 
January, 1892, he purchased of Mason Mathews and Thomas Math- 
ews their interest in this tract of land and the interest of the heirs 
of Mason Mathews, and received a deed for it. He claims that no 
légal sale was made for the land for delinquent taxes, and no légal 
sale was ever made by the commissioner of school lands, either as 
delinquent or forfeited, and he was entitled to his deed. They al- 
leged that Dorr had not paid the commissioner of school lands the 
notes given by him for the deferred payments; nor had the commis- 
sioner given Dorr a deed for the land; and asked that Craig be en- 
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joined as commissioner from making a deed to Dorr, and Dorr be 
enjoined from taking possession of the land, and the cloud on the title 
be removed. 

The défendant Craig filed his answer to this original bill, admitting 
the material allégations together with his exhibits, the notes given for 
the deferred payments, but claiming the sale made by him was in ail 
respects regular and légal. The plaintiffs then filed an amended bill. 
This bill was filed on August 6, 1894. The fîfth paragraph, as an 
aniendment to his original bill, reads as follows : 

"That by way of further amenclment to his bill of complaint your orator 
is ready and wilUng and iiow hère offers to pay such défendant as may be 
.l'ustlj' entitled to receive the same whatever purehase money lie has legally 
paid to Commissioner Craig on account of the piirchase of your orator's 
land, or to any sherifC on account of subséquent taxes properly assessed 
and cliarged thereon, if any such taxes bave been paid, whieh upon informa- 
tion your orator dénies, with interest on said moneys from the time they 
were so paid." 

On the 8th of January, 1896, Dorr and Hutton iiled their joint and 
amended answer to the complainant's bill. The exceptions to the 
original answer were then withdrawn, and the joint amended answer 
was replied to generally. On the 31st of January, 1896, Dorr and 
Hutton filed their cross-bill. On the 36th of January, 1898, C. P. 
Dorr, Elihu Hutton, and King, the complainant, prepared an agreed 
order or decree, by which King was given al! of the relief asked for in 
his bill, and by agreement of the complainant and thèse two défend- 
ants, Dorr and Hutton, the decree of court provided this cause was 
retained to settle the différences between the défendants Dorr and 
Hutton on the one side and James S. Craig on the other. The decree 
was a decree adjudicating the rights of the plaintiff, and gave to the 
plaintiit ail the relief asked, and settled ail of the controversies be- 
tween the complainant and défendants Dorr and Hutton. After ail 
of the parties had been eliminated from thèse original suits, and ail 
the relief asked in the original and amended bill of King had been 
by the court granted, vmder the agreement between the plaintifï King 
and the défendants Dorr and Hutton, then the only parties remaining 
from the original suit were the défendants C. P. Dorr and Elihu Hut- 
ton, on the one side, and the défendant James S. Craig on the other. 
In January, 1902, James S. Craig appeared specially for the purpcse 
of objecting to taking the déposition, taking the ground that no pro- 
cess had ever issued upon said cross-bill, or was ever served upon him, 
which was set forth in an affidavit. Attention being thus called to the 
apparent failure to serve the subpœna, process was issued and served. 
In April, 1902, the défendant James S. Craig demurred to the cross- 
bill of Dorr and Hutton, which demurrer was set down for hearing, 
heard, and overruled. Craig afterwards filed a plea in abatement to 
the cross-bill, which was upon a hearing stricken out, and Craig an- 
swered. Evidence was taken both by Dorr and Hutton and the de- 
fendant James S. Craig, and on the 20th of January, 1905, a final de- 
cree in favqr of Dorr and Hutton for $756.28 and costs was entered 
by the court. 
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The question présentée! is therefore one of jurisdiction, arising ex- 
clusively on the cross-blll of two défendants imder the original bill 
against a codefendant, to recover money paid said codefendant for 
land iraproperly sold by him in an officiai and fîduciary capacity, which 
sale was attacked and set aside, arising out of and connected with the 
subject-matter of the original bill. The purpose of the cross-bill was 
to cancel the purchase money notes given Craig by Dorr for the land 
so purchased, and to recover the money paid him. No question is 
raiscd as to the jurisdiction of the original suit, but the right of the 
court to retain jurisdiction of the cross-bill after the decree settling 
ail matters in controversy between complainant King and Dorr and 
Hutton, Dorr and Hutton and Craig being ail résidents of the state 
of West Virginia, is the question discussed and insisted on at the 
hearing. 

The first position taken by appellant, that the final decree drawn, 
entered by consent of the complainant and the parties to the filing the 
cross-bill, ended the litigation, and carried with it the cross-bill, is un- 
tenable. The questions raised or the subject-matter of the cross-bill 
was expressly retained by the court, which had acquired jurisdiction 
of the parties and the subject-matter of the bill. Appellant was a 
proper party to the original bill, had filed an answer, not traversing 
the allégations of the bill, but admitting the sale, the payment of the 
cash, and the exécution of the notes for the purchase money, but 
claims said sale was in ail respects regular and légal. The relief 
asked in the cross-bill grew directly out of the matters complained 
of, the wrongful sale of the land of complainant, and the collection 
of the proceeds of such sale, the repayment oï which appellant is still 
resisting. "When the cross-bill allèges additional facts not alleged 
in the original bill, but which are directly connected with the subject- 
matter of the original suit, prays affirmative relief directly connected 
with and arising out of the matters of the original suit and the ad- 
ditional facts alleged, the dismissal of the original bill does not carry 
with it the cross-bill, and the court may order the cause to be retained 
for a fînal hearing and decree upon the cross-bill." Bâtes Fédéral 
Procédure, § 386, and authorities cited. Cross-bills are necessary 
when certain défendants seek affirmative relief against their code- 
fendant. Veach v. Rice, 131 U. S. 293, 9 Sup. Ct. 730, 33 L. Ed. 
163 ; Overby v. Gordon, 177 U. S. 230, 20 Sup. Ct. 603, 44 L. Ed. 
741 ; Comstock v. Herron, 55 Fed. 812, 5 C. C. A. 366. 

The original case at bar was not dismissed, but the relief asked 
granted, and until this was done the relators in the cross-bill were not 
entitled to the relief demanded therein. Finding they could not sus- 
tain the title to the land acquired by their purchase and deeds from 
the appellant because of irregularities and other causes, they consented 
to a decree setting aside such sale and deeds, when, appellant not 
objecting to such consent decree, and not until then, were they en- 
titled to hâve the purchase money refunded and the notes surrendered 
for cancellation. The land was bought in good faith, the cash paid, 
and the notes for deferred payment executed. If possible, Dorr and 
Hutton were desirous of retaining the land, defending the title there- 
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of; but, being advised they could not successfully do so, made a 
virtue of necessity, and consented to the decree granting the relief 
demanded in the bill, and asked that their money, for which they had 
received nothing, be refunded to them by Craig, who does not deny 
having received it as alleged. 

The second position is that the diverse citizenship having been 
eliminated by the consent decree, Dorr and Craig both being citizens 
of West Virginia, the United States Circuit Court had no jurisdiction ; 
the court has been devested of jurisdiction of the cross-bill. The 
same question was raised in Morgan Co. v. Texas Central R. R. Co., 
137 U. S. 200, 11 Sup. Ct. 61, 34 L. Ed. 625, and decided adversely 
to appellant's contention, in 5th Syl. and opinion of the Chief Justice. 
Jurisdiction of a cross-bill is not dépendent on diverse citizenship, 
and, having once acquired jurisdiction, a court of equity will admin- 
ister the estate, do complète equity between the parties. A cross-bill 
is ancillary to the original bill. Morgan v. R. R., ut supra; In re 
Tvler. 149 U. S. 181, 13 Sup. Ct. 785, 37 L. Ed. 689 ; Rouse v. Letcher, 
156 U. S. 49, 15 Sup. Ct. 266, 39 L. Ed. 341 ; Carey v. Houston & 
Texas Ry., 161 U. S. 133, 16 Sup. Ct. 537, 40 L. Ed. 638. 

Appellant in bis argument seeks to treat the cross-bill as an original 
bill, ignoring ail the authorities on the subject. He contends there 
was no proper service of the subpœna. We are of a différent opinion, 
but, admitting for the sake of the argument the service was détective, 
Craig appeared, filed a gênerai demurrer, a plea in abatement, and 
an answer, and took dépositions on a gênerai appearance, without any 
notice or note that he was appearing under protest, and entering a 
spécial appearance for a spécial purpose. This would amount to a 
waiver of any irregularity in such service. This about answers ail 
the questions raised in 12 exceptions found in the record, ail of whicli 
are to the cross-bill, service of subpœna thereunder. 

The only other exception is thus stated: 

"Thirteenth. The court erred in renderlng its decree of Jaiuiary 20, 1905, 
because the same is coutrary to the law and the évidence adduced in tlio 
«ause." 

There was no référence to a master to find the facts, and the court 
does not state any facts as found, except that on the final hearing of 
ail the matters arising on the cross-bill, demurrers, answers, and dép- 
ositions there was due from Craig to Dorr, to whom had been as- 
signed the claim of Hutton, the sum of $736.28, with interest thereon 
from the 28th day of January, 1905, and for costs. The record in this 
appeal is unsatisfactory, and the thirteenth assignment of error, as 
above cited, ignores the rules of this court as to exceptions. It does 
not "set out separately and particularly each error asserted and in- 
tended to be urged." It leaves the field open for what was donc. 
Counsel under this exception go into an extended discussion of facts, 
which involves an examination of the entire record in the cause from 
the issuing of the original subpœna to the entering of the final decree, 
and finding the facts, including passing on the credibility of witnesses. 
This this court will not undertake to do. The following is the decree 
in which the exception points out no error: 
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Final Decree. 

Thomas M. King v. 0. P. Dorr et al. In Equîty. 

and 

Thomas M. King v. Betsy Bi'own et al. In Equity. 

Thèse causes havlng heretofore been consolidated came on to be finally 
heard on the eross-bill, rule, and proeeediugs of C. P. Dorr, on papers hereto- 
fore read. former orders, and decrees, the answer of James S. Craig, the de- 
positions of witnesses taljen on behalf of the said Dorr on the Itîth day of 
May, 1902, and on behalf of the sald Oraig on May 18, 1903, and thereafter, 
filed July 11, 1903, and argument of counsel. On considération whereof, the 
court is of opinion that the said Dorr is entitled to recover from the said 
Craig, as défendant, the sum of $720.28, with interest thereon until paid. 
It is therefore considered by the court that the said C. P. Dorr do recover 
from said défendant James S. Craig the sum of $72(5.28, with interest thereon 
from January 28, 1902, until paid, together with his costs about his prose- 
cution in this behalf expended. to be taxed by the clerk of this court. It is 
further adjudged, ordered, and decreed by the court that the said sum of 
mouc;y so decreed to be paid by tUe said James S. Craig be paid into the 
registry of this court, to be distributed by said registrar. 

After a careful examination of the record, the facts being as herein 
stated, we find no error in tlie decree, and the same is therefore af- 
firme d. 



GUILD et al. v. PRINGLE. 

(Circuit Court of Appeals, Ifourth Circuit. May 1, lOOG.) 

No. 629. 

1. TkIAI^— DiEECTION OF VEKDICT. 

A verdict should be directed only where the testimony and ail the 
infereuces which the jury could justifiably draw therefrom would be In- 
suflicient to support a différent verdict. 

|E(1. Note.— For cases in point, see vol. 40, Cent. Dig. Trial, §§ 338-340, 
370-380.] 

2. Négligence — Coktributoby Négligence — Question for Juby. 

The question of contributory négligence is a question of fact for the 
jury, except when ail the material facts touching the négligence of the 
person injured are undisputed, and admit of no rational inference but 
that of his négligence. 

[Ed. Note. — For cases In point, see vol. 37, Cent. Dig. Négligence 
§§ 274, 280.] 

3. Municipal Corporations — Injuries prom Defects in Streets— Contribu- 

tory Négligence — Question fok Jury. 

Where, in an action against a municipal contracter for the death 
of a pedestrian by falling into an excavation in a street, the testimony 
was conflicting as to whether there was a light burning at the point of 
the excavation at the time, and concerning the extent of deceased's 
knowledge of the excavation, the refusai of an instruction that deceased 
was guilty of such contributory négligence in failing to observe and 
avoid the hole as prevented plaintiff's recovery was proper. 

4. Same — Evidence. 

Where, in an action against a municipal contractor for the death of a 
pedestrian by falling into an excavation in a street, the city vfas not 
a party, and no attempt was made to charge it as a joint tort-feasov, 
évidence of the chairman of the city street eommittee as to the con- 
struction placed on a city ordinance respecting the use of covering, etc., 
at excavations in the streets was inadmissible. 
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In Error to the Circuit Court of the United States for the District 
of South Carolina, at Charleston. 
See 118 Fed. 655. 

R. W. Shand, for plaintiff in error. 

D. W. Robinson, for défendant in error. 

Before PRITCHARD, Circuit Judge, and PURNELIv and WAD- 
DIL,L„ District Judges. 

PURNELL, District Judge. Maria H. Pringle, administratrix of 
Robert S. Pringle, deceased, brought suit for the recovery of $50,000 
damages for injuries resulting in the dcath of her husband, Robert S. 
Pringle. The défendants, Guild & Co., were engaged, under contract 
with the city of Columbia, in constructing a sewerage System in the 
year 1902, and on the 4th day of August had a considérable line of 
excavation open along Indigo street. This excavation was about 4 
feet in width, and from 13 to 16 feet in depth, and extended for a 
continuons line along said street 500 feet east and west, about 1,000 
feet in ail. Along the side of the excavation there was an embank- 
ment, formed by the earth taken therefrom, from 6 to 9 feet in height. 
The only breaks in this ditch and embankment were in front of v. 
stable beyond Pringle's house west, and at the point where the same 
crosses the main line and side track of the A. C. L. Railway. At this 
point the ditch was tunneled under the railroad tracks, and there 
was an opening in the embankment for about 35 feet. This opening 
at the railroad tracks was the only place at which people walking 
could cross from the north to the south side of Indigo street, except 
by going east to Gates street or west to the point in front of the 
stables. The plaintifï's intestate in going to and from his home to 
the church, on the evening of August 4th, when the accident hap- 
pened, passed by the excavation between the railroad tracks. The 
railroad tracks and the space between them leading into Indigo street, 
across the hole where the accident happened, were much traveled at 
the time this excavation and hole was left there, and the hole itself 
was directly in the way used for a walkway. In the middle of the 
break or excavation, and immediately in the space used betv/een said 
railroad tracks for a walkway, a hole was dug into the tunnel which 
had been made under the tracks, which hole was left smooth at the 
top, and the dirt removed to the embankment on the outside of the 
railroad tracks. This hole was 4 by 5 feet at the surface and 14 feet 
in depth. The excavation and embankment rendered the street im- 
passable for crossing purposes, except at the point indicated. The 
sidewalk east of the hole on the south side of Indigo street and of 
the embankment was not fit for use. This hole in the middle of the 
break between the railroad tracks had been dug and left open for 
several days before the accident. There was an electric street light 
situated at a distance of about 87 feet from the hole, but this east a 
shadow across the hole, obscuring the hole, or making it look like 
a dépression or mudhole. It w'as admitted that there was no cover- 
ing or protection at the hole, except a red lantern, which the défend- 
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ants claimed to hâve there. The plaintiff ofïered a number of wit- 
nesses who testified that there was no lantern at this hole at which 
the accident happened at varions times during the evening, and just 
a few moments before the accident. On this there was conflicting 
testimony. The défendant offered witnesses to prove that there was 
a Hght there on the evening of the accident, but a number of thèse 
are contradicted, and some of them did not prétend to say there was 
a Ijo-ht. There was conflicting testimony on this material fact. Plain- 
tiirs intestate usuahy went to and from his duties in a buggy, did 
not walk by this hole or excavation, but knew it was there, and had 
passed by it, as to how many times there is conflicting testimony. At 
the close of plaintifï's testimony, and again at the close of ail the 
testimony, défendant asked the court to direct the jury to return a 
verdict for défendant, which request was refused, and, as stated in 
the record, "with leave to counsel to note an exception." This is 
not in the prescribed form, but, as no point is made on the form of 
the record, it is passed by without comment. The jury returned a 
verdict against the défendants for $15,000, which was adjudged to 
be excessive, and an order entered setting aside the verdict "unless the 
plaintiff shall within thirty days from the date hereof fîle with the 
clerk of this court a writing reraitting and releasing ail of said ver- 
dict in excess of eight thousand ($8,000) dollars." Plaintiff made 
the required remitter, and judgment was entered for the reduced 
amount. 

The first two exceptions are to the refusai of the trial judge to 
direct a verdict at the close of plaintiff's testimony, and again at the 
close of ail the testimony. The rule of the courts of the United States 
on the subject of directing a verdict is again stated in McGuire v. 
Blount, 199 U. S. 148, 26 Sup. Ct. 1: 

"No rule is better establlshed in tbis court than that which pennits a 
presicling judge to direct a verdict in favor of oue of the parties wliere the 
testimony and ail the inferences which the jury could justifiably draw there- 
from wotild be insuflicient to support a différent verdict. It is clear that, 
when the court would be bound to set aside a verdict for want of testimony 
to support it, it ruay direct a finding in the first instance, and not wait the en- 
forcement of its View by granting a new trial. EUiott v. Chicago, M. & St. P. 
Ry. Co.. 150 U. S. 245, 14 Sup. Ct. 85, 37 L. Ed. 1068; Union Pacific Ey 
Co. V. McDonald, 152 U. S. 262, 14 Sup. Ct. 619, 38 L. Ed. 434; Anderson 
Coimty Com'rs v. Beal, 133 U. S. 227, 5 Sup. Ct. 433, 28 L. Ed. 966 ; Delaware, 
L. & W. R. R. V. Converse, 139 U. S. 489, 11 Sup. Ct. 569, 35 L. Ed. 213." 

Other authorities might be cited, but it is unnecessary. An exam- 
ination of those above will show that in stating the rule of the words 
of Justice Day, who delivered the opinion cited, were well chosen. 
"Where the testimony and ail the inferences which the jury could jus- 
tifiably draw therefrom would be insufficient to support a différent ver- 
dict. This must be so in the sound judicial opinion of the trial judge, 
who, as said in Suprême Lodge v. Beck, 181 U. S. 52, 21 Sup. Ct. 
532, 45 L. Ed. 741, is primarily responsible for the just outcome of the 
trial; but cases are not to be lightly taken from the jury. From the 
record it appears there was conflicting testimony regarding several 
material, governing issues of fact, and even counsel in their briefs do 
not now State the facts alike; they disagree. The trial judge was not 
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satisfied or even of the opinion the testimony and ail tlie inferences 
which the jury could justifiably draw therefrom were insufficient to 
support a différent verdict froni that rendered by the jury, except as 
to the amount of damages, and the verdict was reduced in accordance 
with the views of the court as to this at the instance of défendants. 
Therefore, there was no error in the court's refusai to direct a ver- 
dict, and this exception is overruled. 

"(3) The court erred In refusing défendants' request to charge: 'The 
uncontradicted testimony in this case having sliown that R. S. Pringle 
lînevv of the existence of the hole at which he met his accident, knew that 
it was dangerously deep, linew Its exact locality, and Ivnew at the time of the 
accident that lie was at the crossing where tliis liole was, he was gnilty of 
such contributory négligence in failing to observe and avoid it as pre- 
vents the plaintiff from recovering in this action, I therefore direct the 
jury to flnd a verdict for the défendants,' to whicli the défendants at the 
time duly exeepted." 

On the subject of contributory négligence, the court, among othcr 
instructions, gave the following, to vvit : 

"Was Mr. Pringle himself négligent? Did he show a want of ordinary 
care? Do you believe from the testimony that he laiew the shaft was there? 
Was he familiar with the location, or were the conditions surrouuding such 
as to put one who was exercising reasonable care on notice that the dangerous 
place was there? If so, could he hâve avoided it if he had exercisod ordinary 
care? In other words, was the accident the resuit of the want of or- 
dinary care on his part? This is an important matter, to he founded upon 
the facts as you niay find them to be, and such proper inferences as you may 
draw from conditions existing at the time about the shaft. If you corne to 
the conclusion that he was wanting in ordinary care, and for vvant of such 
care fell into the shaft, the plaintiff cannot recover, even if you conclude 
that the défendants were négligent, The law is absolute on this point ; 
no one can hold another responsible for négligence if he himself did not 
use his sensés, did not exercise ordinary care, and this failure was the im- 
médiate cause of the injury which is complained of. As more particularly 
applying to this case, I charge you the law as follows : If the conditions 
existing around and about the shaft were of such a character as to put 
passers-by on notice that the shaft was there, and of its dangers — in other 
words, if a person passing, by the use of his sensés in the ordinary way 
could see the shaft — be warued that it was there — thon the duty devolved 
on such person to use reasonable caution in avoiding it. If a person knew 
the shaft was there, was familial? with the location and surroundings, the 
law would impose upon such person the duty of avoiding it, if by the exer- 
cise of reasonal)le care he could do so. Uiion this priuciple you will there- 
fore consider what the conditions around and about the shaft were at the 
time. What, from the testimony, do you conclude? Was the shaft so situated 
that it would be seen by a passer-by who was using his ordinary sensé of 
sigbt? And in this connection you should bear in niind the fact that this 
sewerage was going on, and tliat dcep excavations had becn niadc and were 
open along Indigo street. in which the shaft was locatod. You may consider 
other circumstances surrounding — you maj' consider the fact that there 
was an arc light there, and whether or not that was sufficient to show to 
persons the location of this place of danger. If it could be seen casily and 
readily by the use of sight, although it was dangerous, and although do- 
fendants may hâve been négligent, yet If a nian approached it refusing to 
exercise his sensés and to use the surrounding circumstances as notice, and 
take the warning which a man ordinarily would in the exercise of his reason, 
then the law says, if he stepped into it that way, and was hurt, the défend- 
ants would not be liable, because of the fact that the accident was the resuit 
of his Qwn want of care, and not because of the négligence of the défendants." 
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Having properly decided that the testimony was such as not to war- 
rant the court in taking the case from the jury and directing a verdict, 
the spécial instruction was not proper, and the charge of the court 
was ail défendants at the trial nisi could ask. 

Except when ail the material facts touching the négligence of the 
person injured are undisputed, and admit of no rational inference but 
that of his négligence, the question of contributory négligence be- 
comes a question of fact for the jury. This has been decided so often 
it is elementary. Among the récent décisions are N. P. R. Co. v. 
Amato (1881) 144 U. S. 465, 13 Sup. Ct. 740, 36 L,. Ed. 596, syl. 6, 
cited in Alaska Treadwell Gold Mine Co. v. Whelan, 64 F. 466, 12 C. 
C. A. 235; Inland Seaboard Coasting Co. v. Toison, 139 U. S. 557, 11 
Sup. Ct. 653, 35 L. Ed. 270; Gleeson v. Midland R. Co., 140 U. S. 
443, 11 Sup. Ct. 859, 35 L. Ed. 458; T. & P. Ry. Co. v. Volk, 151 U. 
S. 78, 14 Sup. Ct. 339, 38 L. Ed. 78 ; Railroad Co. v. Gentry, 163 U. 
S. 353, 16 Sup. Ct. 1104, 41 L. Ed. 186. 

The fourth and final exception is to the refusai of the trial judge 
to allow the chairman of the street committee and others to testify as 
to the construction placed upon a city ordinance as to placing cover- 
ing, etc., at excavations in the streets. This présents a novel question, 
for which plaintiff in error cites no authority. That city ofificers can 
change the law as to négligence or contributory négligence by a con- 
struction given their own act is nova impressio. They might, under 
certain circumstances, make the municipal corporation jointly liable 
with the contracter, but could not exonerate the contracter. Under no 
rule of évidence was such testimony compétent. The ordinances, or 
the construction thereof by the city officers, could neither enlarge nor 
diminish the liability and responsibility of the contractors to the public 
for négligence in the prosecution of the work in which they were en- 
gaged. However, it might hâve rendered the city jointly liable, but 
the city was not a party, and the testimony was not ofifered with the 
view of proving its joint liability, making it a joint tort feasor. With 
the view it was offered, the testimony was incompétent, and was prop- 
erly ruled out. 

As the record présents the case, there was no error, and the judg- 
ment of the Circuit Court is affirmed. Affirmed. 



HENRIE V IIENDERSON et al, 

■(Circuit Court of Appeals, Fourth Circuit. May 1, lOOC.)] 

No. 645. 

ApPEA T> — JTJEIS DICTIO N — CO K SENT. 

Tlie fact tliat neitLier party objected to the Jurisdietion of the fédéral 
court at the trial was insufficient to justify the circuit court of appeals 
in assuming jurisdietion to détermine the coutroversy, unless the record 
affirmatively showed that the case presented was within the elass of cases 
of which jurisdietion has been conferred on the fédéral courts. 
Bankruptct — Administeation of Estate — Sale or Keal Estate — Con- 

TEACTS SpECIFIC PEBFOBMANCE JUEISDIOTION. 

Where a sale of a bankrupt's lands had been confirmed in the purchaser, 
and he had paid the purchase priée for the same prior to any coutroversy 
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concerning hls rigbt to a deed, tbe court of bankruptoy had nelther an- 
cillary nor original jui'isdiution of a pror-eeding by petitioiier to restraiu 
the trustée from maklng a deed to tbe purehaser, and to conipol the exé- 
cution of a deed by tlie trustée for a portion of tlie ])i-ojierty to jte- 
titioner, to compel spécifie performance of an alloged contrnct relating to 
tbe sale of tbe land between tbe petitioner and tbe purcbaser. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Northern District of West Virginia. 
For opinion below, see 142 Fed. 508. 

J. C. McCluer (McCluer & McCluer, on the brief), for petitioner. 
V. B. Archer, for respondents. 

Before PRITCHARD, Circuit Judge, and PURNELL and Mc- 
DOVVEI.L, District Judges. 

PRITCHARD, Circuit Judge. In the latter part of tlie year 1904, 
H. C. Henderson filed his pétition in bankruptcy in the District Court 
of the United States for the Northern District of West Virginia, and 
was duly adjudged a bankrupt. He was the owner of considérable 
real estate lying in the county of Wood and state of West Virginia, near 
the Ohio river, in Williamston district. This land constituted the 
principal part of his assets, which amounted to about $75,000, and his 
liabilities were about the same amount. By direction of the court, 
this land, which was considered very valuable on account of its loca- 
tion and quality, was divided into lots of from 20 to 40 acres each. 
Lots Nos. 1, 2. and 3 lay adjacent to each other on the line of the Ohio 
River Railroad, and also the Interurban Electric Line, leading from 
Parkersburg, in West Virginia, to Marietta, in the state of Ohio. The 
Union Trust & Deposit Company was appointed trustée in the bank- 
ruptcy proceedings of H. C. Henderson, and caused ail the lands to 
be advertised for sale on the 24th of IMay, 1905. Some lots lying in 
the town of Williamston belonging to the bankrupt estate were sold 
on that day, and at this sale James Henrie, petitioner, was a bidder, 
as was also J. B. Henderson, a brother of H. C. Henderson, the 
bankrupt. When the sale of thèse Williamston lots was concluded, 
J. B. Henderson approached the petitioner, James Henrie, and stated 
to him, as appears from the évidence as follows : 

"I understand, Mr. Henrie, that you intend to buy some of tbe Innd down 
near our borne, which will be sold this atteruoon, aud wbich bas beeii laid ofC 
as lots Nos. 1, 2, and 3." 

Mr. Henrie replied that he did intend to bid on it, and if it did not 
go too high that he would buy it. J. B. Henderson then stated: 

"I would lilœ to bave that part that lies between the luterurbnn Raiiway 
and tbe Ohio River Kaiiroad, and if you buy it, and will let me bave it, I will 
aot bid agalnst you." 

Mr. Henrie replied, "Ail right, I intend to buy it if it does not go 
too high." There is a contradiction of évidence about this transaction. 
J. B. Henderson states that he (Henderson) told Henrie that he was 
to bid until Henrie would direct him to stop bidding. However, there 
was somç agreement between them, according to the évidence of 
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both Henrie and J. B. Henderson, that if Henrie bought this laiid 
he wotild let J. B. Henderson hâve the part that lay between the In- 
terurban Electric Road and the Ohio River Raihoad Company's 
property, and would make him a deed for the same. J. B. Henderson 
claims that Henrie was to let him bave the land at the pro rata price 
per acre that he would pay for the entire tract. On the other hand, 
Henrie claims there was nothing said about the price. When the sale 
was made, thèse three lots, Nos. 1, 2, and 3, were ofïered as a whole 
as advertised, and the GO acres were bought by Henrie at the price of 
$5,290. During the tinie the auctioneer was offering said lands as a 
whole for sale, Henrie was bidding on same lands, and J. B. Hender- 
son was also bidding. J. B. Henderson states, as appears from the 
commissioner's report and from the évidence, that J. B. Henderson 
sent bis brother to Mr. Henrie to know when he should stop bidding. 
Mr. Henrie, the petitioner, in his testimony, says he did corne and ask 
the question, but that he (Henrie) made no reply to the question; that 
he was surprised at Henderson's bidding after making the proposition 
to him that he would not bid against him if he (Henrie) would let 
him bave the part of the land indicated, and therefore he made no 
reply whatsoever to the brother of J. B. Henderson. 

After it was announced that James Henrie was the purchaser of 
the land in question, it was then offered, in pursuance to the advertise- 
nient, separately by lots. The petitioner, Henrie, did not bid on thèse 
lots separately, but J- B. Henderson did. On two of the lots J. B. Hen- 
derson was the highest bidder, and the auctioneer declared him the 
purchaser of the same. When aggregating the amounts for which 
the lots separately had been sold, it was ascertained that it was not 
as much as Irlenrie had bid for the Vkdiole, and the auctioneer then an- 
nounced that the three lots, Nos. 1, 2, and 3, were sold to James 
Henrie. Immediately after the sale, James Henrie, the petitioner, not 
desiring to give his notes for deferred installments of the purchase 
money, as advertised, and pay interest thereon, stated to the attorney 
for the trustée that he would pay the entire amount of the purchase 
money. J. B. Henderson stated that he would give his check for the 
land that Henrie had agreed he should hâve if be knew the quantity 
of the land, but he did not know the quantity, and proposed that his 
brother, H. C. Ilenderson, the bankrupt, and Morgan Henrie would 
some time lay it off. Henrie, the petitioner, stated that he was very 
busy at the time, and that they could attend to that at any time. After 
the land had been sold and the sale confirmed and the purchase money 
paid, J. B. Henderson instituted proceedings in the bankruptcy court 
to restrain the trustée in bankruptcy from making a deed to James 
Henrie for the property sold at the trustee's sale and purchased by 
Henrie, and also prayed for a decree to compel the trustée to make a 
deed to the said J. B. Henderson for certain portions of the land sold. 

It does not appear from an inspection of the record that any mo- 
tion was made to dismiss the proceeding in the lovi^er court for want 
of jurisdiction. There is nothing to indicate that either party at- 
tempted to raise this question. Nevertheless, it bas been held that, 
where neither party objects to the jurisdiction of the court IkIow, 
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the consent of parties does not give the courts of the United States 
jurisdiction, unless the case presented is such as to bring it within that 
class of cases where jurisdiction has been conferred by the Constitu- 
tion and laws. 

In the case of Cutler v. Wm. A. Rae, 7 How. 730, 12 L,. Ed. 890, 
Chief Justice Taney, in rendering the opinion of the court, says: 

"Upon the face of the proceedings, therefore, the question arises whother 
the District Court had jurisdiction as a court of admiralty to try the matter 
in dispute. It is unnecessary to state more fully the pléadings and testimony 
until tlila question is disposed of. It is true the counsel for the appellant has 
waived ail objections on that score. But the consent of parties cannot give 
jurisdiction to the courts of the United States in cases where it has not heen 
conferred by the Constitution and laws, and if the proceedings show a case 
which the District Court was not authorized to try, it is the duty of thls 
court to take notice of the want of jurisdiction, without waitlug for an objec- 
tion from either party." 

Also, in the case of Mills v. Brown, 16 Pet. 525, 10 L. Ed. 1055, 
Chief Justice Taney, among other things, said : 

"It Is true the plaintiffs and défendants hâve both waived ail objection to 
jurisdictiou, and hâve pressed the court for a décision on the principal points. 
But consent will not give jurisdiction. And we bave therefore on several oc- 
vasions said that, when the act of Congress has so carefuliy and cautiously 
restricted the jurisdiction conferred upon this court over the judgments and 
decrees of the state tribunals, it would ill-becoine the court to exercise it in a 
différent spirit, and it certainly could not be justified in expressing an opinion 
favorable or unfavorable as to the correctness of this decree when It has not 
the power to affirm or reverse it" 

Even though it appears that the petitioner did not object to 
the fédéral court taking jurisdiction of this case^ this court would of 
its own motion refuse to entertain jurisdiction of the parties if it does 
not affirmatively appear in the record that the court below had juris- 
diction. In order to give the court jurisdiction, the record must show 
upon its face that this is a controversy between citizens of différent 
States, and that the matter in dispute exceeds, exclusive of cost and 
interest, the sum of $2,000 ; and, inasmuch as there is nothing in the 
record which shows affirmatively that the controversy is between 
citizens of différent states, and that the jurisdictional amount is in- 
volved, this court must of its own motion refuse to consider this pro- 
ceeding for want of jurisdiction in the lower court. 

This is not a case in bankruptcy in any sensé of the word. It is not 
contended that either the plaintif! or défendant were parties to the 
proceeding before the référée in bankruptcy. It appears that proceed- 
ings were instituted in the bankruptcy court by J. B. Henderson to 
restrain the trustée in bankruptcy from making a deed to James 
Henrie for property sold at a trustee's sale in bankruptcy and pur- 
chased by Henrie, and also demanding a decree commanding the 
trustée to make a deed to the said J. B. Henderson for a certain 
portion of the lands that were sold. An inspection of the record dis- 
closes the fact that, before any controversy arose between the parties, 
thi; sale of the lands had been confirmée!, and Henrie had paid the 
purchase price for the same. Henderson's contention is that a portion 
of the land purchased by Henrie should be conveyed to him, in ac- 
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cordance witli a verbal agreement which he allèges was entered into 
prior to the sale of the lands by the trustée. Thus it will be seen that 
this is a controversy between two parties, neither of whoni was a 
party to the proceeding in bankruptcy under which the property was 
sold. It is a controversy which does not in the slightest degree afïect 
the creditors of J. B. Henderson, the bankrupt, nor is the trustée in 
any wise affected. Stripped of ail extraneous matters, it appears to 
be an effort on the part of Henderson to compel spécifie performance 
of a contract relating to the sale of land. There is no provision 
which gives the bankruptcy court jurisdiction to hear and détermine 
controversies of this kind. The object of the bankruptcy law is to 
afïord the nieans by which the creditors of the bankrupt may secure 
an équitable and fair distribution of the bankrupt's property, etc., 
and the act contemplâtes that any collatéral questions growing out of 
the settlement of the bankrupt's estate may be heard and determined 
in that court. But hère we hâve parties who are contending about a 
matter which is in no way related to or connected with the aiïairs of 
the bankrupt. Under thèse circumstances, we fail to understand the 
thcory on which this proceeding was instituted. 

It is insisted that the court below had ancillary jurisdiction to the 
extent of restraining the trustée from making a deed for the property 
in question until the respondent could assert his riglits in the proper 
forum. This position is untenable, because the court was without 
jurisdiction in the first instance; therefore there was nothing on which 
to base ancillary Jurisdiction. 

In the case of Raphaël v. Trask, 194 U. S. 277, 24 Sup. Ct. G47, 
48 L- Ed. 973, Justice Day, who delivered the opinion, among other 
things said: 

"We had occasion to consider the nature of ancillarv bills in the late case 
of Julian v. Central Trust Co., decided at this term, 193 U. S. 93, 24 Sup. Ct. 
899, 48 L. Ed. 629, and we are unable to flnd any précèdent in the reported 
cases or text-boolcs which will maintain this bill in that aspect. Ancillary 
bills are ordinarily maintained in the same court as the original bill is flled, 
with a vlew to protecting the rights adjudicated by the court in référence to the 
.subject-matter of the litigatiôn, and in aid of the .lurisdiction of the court, 
with the purpose of carrying out its decree, and rendering effectuai rights to 
be secured or already adjudicated. Story Eq. PI. (Stli Ed.) § 320, et soq. ; Hoot 
V. Woolworth, 150 U. S. 401, 411, 14 Sup. Ct. 13G, 3T L. Ed. 1123 ; Bâtes Fed. 
Eq. Procédure, vol. 1, § 97." 

It is well settled that courts cannot exercise ancillary jurisdiction 
in cases wherein they do not possess jurisdiction in the first instance. 
Ancillary jurisdiction présupposes primary jurisdiction, and can only 
be invoked in aid of the same. 

We are of the opinion that the court of bankruptcy bas no jurisdic- 
tion of suits of this character, but, even if this were an effort on the 
])art of the respondent to bring his suit in the Circuit Court of the 
United States, that court would be without jurisdiction, inasmuch as 
it appears from the record that both parties are citizens and résidents 
of the State of West Virginia. W^e are therefore of opinion that the 
District Court was without jurisdiction to hear and détermine the con- 
troversy between the petitioner and respondent. The case will be re- 
nianded, with instructions to dismiss this suit. 
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THE WYANDOTTB. 

(Circuit Court of Appeals, Fourtli Circuit May 1, 190G.) 

No. 613. 

1. Shippikg — Dbafts fob Advances — BoTTOMRY Bond. 

Wliere tlie master oî an Bnglisli vessel lying in tlie port of New 
Orléans ready to sail witli carso was witiiout funds, anrt was unable to 
hear eitlier from tbe owners or tlie cliarterers, a draft drawn by the 
master to raise money for supplies atid to pay légal obligations in sucti 
port, wliicb was duly discouuted at the instance ot tlie sliip's agents, was 
in the nature of a bottomry bond, and created a lien on the vessel en- 
foreeable in admiralty. 

!Ed. Note. — For cases in point, see vol. 44, Cent. Dig. Shipping, §§ 
362, 3T3-37C, 391.] 

2. SAME — DOMESTIC Charteb. 

Where tlie master of a foreign vessel lying in the port of New Or- 
léans ready to sail executed a draft iu the nature of a bottomry bond to 
raise money for expenses, the foreign charaetor of the vessel was not 
affected by the fact that she was sailing under a charter executed in 
New ïork. 

3. Same — LiEW — Enforcement — Wiiat Law Govekks. 

Where the charter of an English vessel executed in New Yorlî provlded 
that it should be governed by tlio American law, and tlie vessel 
shipped her cargo and contracted dobts for which a bottomry bond was 
executed at New Orléans, the liability of the vessel was governed by the 
law of the United States, and not by the law of the flag. 

4. Admibaltt — AprBAL — Record — Evidence. 

On an appeal in admiralty, évidence not made a part of the bill of 
exceptions will not be considered. 

5. Shipping — Bottomby Bond — Supplies — Défenses — Btjkden op Proof. 

Where, on a libel in admiralty on a draft in the nature of a bottomry 
bond given for supplies, défendants claimed that the supiiiies might hâve 
been obtained on the Personal crédit of the owners, the burden was on 
such , owners to show that they had crédit in the port where the bond 
was. executed. 

[Ed. Note. — For cases in point, see vol. 44, Cent. Dig. Sliipping, § 398.] 

6. Admiralty — Appeal — Assignments of Ereob — Foem. 

An assigninent that the court erred in not disinissing a libel a.gainst a 
vessel with costs was a mère expression of opinion of counsel as to 
the duty of the district judge, and not a suHicient assignaient ot error. 

Appeal from tlie District Court of the United States for the Eastern 
District of Virginia, at Norfollc. 

In Admiralty. 

For opinion below, see 136 Fed. 470. Afïîrmed. 

J. Parker Kirlin (Floyd Hughes and Convers & Kirlin, on the briefs), 
for appellants. 

H. H. Little (Hughes & Little, on the briefs), for appcllees. 

Before PRITCHARD, Circuit Judge, and PURNELL and KEE- 
LER, District Judges. 

PURNELL, District Judge. Appellants in their appeal make 
only three assignments of error, as follows: 
145 F.— 21 
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"(1) The court erred in holding that tlie libelants were entitled to recover in 
the proceedings in rem against the said steamship. for any part of the demaud 
set up in the iibel. 

"(2) The court erred in holding tliat the libelants were entitled to recover 
ngainst the steamship in the suni of sixteen hnndred and fourteen dollars and 
fifty-two cents ($l.(n4.r)2), with costs. and in holding that said sum, or any 
part tiiereof, should hâve been reeovered against the steamship in a proceedinj; 
in rem. 

"(3) The court erred in not dismissing the Iibel, with costs." 

The Iibel alleged that in November, 1901, the firm of Baccich & 
Clément were engagée! in the ship brokerage business at New Or- 
léans. During the month the steamship Wyandotte was in the harbor 
of New Orléans, and was as to them a foreign vessel. The vessel was 
in need of money to pay her necessary disbursements, and to furnish 
her with provisions and necessary sti]ip!ies for the prosecution of her 
intended voyage, and at the request of the owners of the steamship or 
her agents, Baccich & Clément fiirnished certain sums of money to 
the steamship for the purposes aforesaid, a schedule of which was at- 
tached to the Iibel. 

The original schedule is as foUows: 

New Orléans. Xovember 13th, 1001. 
S. S. Wyandotte and Owners, for Hnll, l'higland. In Account with Baccich 

& (Uoment. 

Disbursements. 

Consul's fées, 1.2.') 2.C5 $ 3 00 

Towage W. G. Wilmot & Co 50 00 

Shipwright's acct. J. O. B. Eoss ; 507 29 

Oapt. Laurie 10 00 

Shi]) Chandlery, Woodward. ^^'rigllt & Co., Ltd G 10 

Médical attendnncc Dr. D. A. Dedbetter 20 00 

Machinists acct. Sehwartz Fonndrv 17 00 

Attendance £10— lor«:4.87 51 13 

Surveyor's certiflcates 5.00, 20.00 25 00 

Crew notice. Times, Demoerat 3 00 

Butcher, Mrs. R. C«bden. 50.00. Northern 00.75 1.5() 35 

Cash advanced Gaptain 100, 25 125 00 

Standard Oil Co 15 53 

Lambon & Noël 3 25 

Postage and petties , 25 00 

2%% commissions on disbursements 40 75 

2y. % commissions as per charter 5.70() tous @ 12s/(;d., £,'!5(i2 — 10= 

" £89 Vr. @ 4.87 4:15 82 

Cables, ours, 17.50. Océan 3.30. Maritime 0.25 26 85 

114% 1ns. on diff. in freight £12.35— £13— 3— 8, @ 4.87 75 15 

$1,014 52 
B. J. Richards. Master. 

The Iibel alleged that the charges shown in the schedule were just 
and reasonable, that the advances and charges were necessary and 
proper, and were furnished on the crédit of the vessel as well as of her 
owmers, and that they constitute a lien on the vessel by the gênerai 
maritime law. 

It was further averred that, in order to pay for thèse advances and 
disbursements, the master of the steamship executed bis draft or bill 
of exchange in duplicate, dated New Orléans, November 15, 1901, 
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whereby he promised to pay to the order of himself, five days after the 
arrivai of the vessel at the port of Hull, England, the sum of £336.7.2 
in approved banker's demand bills on London, for value received, for 
necessary disbursements owed by the vessel at the port of New Orléans, 
"and for the payment of which he pledged the vessel and freight." 
The original draft is in the foUowing form: 

Disbursements. 

^ £330.7/2 stg. 

g New Orléans, November 3.5. 1901. 

"S Five days after arrivai (or upon the collectiou of the frei'-'îrt. if 

_> sooner niade,) of the British S/S "Wyandotte" under niy coniiiiiind at 

^ the Port of IIuU, England, or any other place at which her voyage niay 

terminate I promise to pay to the order of niyself the suri of three 

"g hundred and thirty-six pounrts 7/2 British sterling in approved Baukers 

^ demand bills on London for value received for nece^^sary dislrarse- 

2 ments owed by my vessel at this port for the i)ayment of '.vhich I hereby 

S pîedge my vessel and her freight and I hereliy assign to the légal holder 

-? of this oi)lig!ition ail my lien and daim against freight vessel and own- 

O ers with ]>ower to take in my nanie any and ail steps necessary to en- 

t- force t!ie same; and my consignées at Port of diseharge are hereby 

,^ iustructed to i]ay tliis ol)li;;ation ; and deduct the anioinit thcreof from 

'^ the freight duo said vessel ; in casé of non-payment the holder shall 

*î also be entitled to the beneiit of ail liens in law, eciuity or admiralty 

S which tlie uuister or owucrs of the vessel may bo entitled to against 

j any part of the cargo or its owners for fi'eight compress or other 

Q charges on cargo paid by the vessel or master at the port of loading. 
This claim to hâve priority of i>aym(>nt over ail others that may be 

presented against the said freight and vessel. 

•§ My vessel is now lying at the port of New Orléans loaded vi'ith grain 

'3 and ready to sail for IIull, England. 

a Signed in duplicata one being accomplished the other to stand 

^ vola. 

The indorsements are: 

Pay to the order of Peter Wright & Sons, 

E. J. Richards, Master S/S M'yandotte. 
Pay to the order of Henry Schroder & t'o. 

Per pro Peter M'right & Sons, W. Wright. 
[Stamps.] 

The answer admitted that the vessel was in New Orléans in Novem- 
ber, 1901, and that the master signed a draft in the form set forth; 
but it denied the other averments of the libel. 

The district judge, sitting in admiralty, found the facts to be as 
.stated in the libel ; that the ship was owned by the British Maritime 
Trust, the claimant thereof, and by their représentative at New York, 
on the 24th of Septeniber, 1901, was chartercd to one W. W. Wilson, 
as agent for an undisclosed principal, under which she was to proceed 
to Port Eads for a cargo of wheat or maize, and upon arriving at said 
port to be loaded at Galveston or New Orléans, as directed by the 
charterers. The ship proceeded to Port Eads, reaching there on the 
lOth day of October, 1903, and immediately by telegram advised the 
charterer of her arrivai, and that she was awaiting orders. No orders 
were given until the 9th day of November, 1902, when the ship was 
ordered to New Orléans, to which port she at once proceeded, and re- 
ported to Baccich & Clément, the charterer's agents, and to whom she 
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was consigned. The loading was concluded on the 15th of November, 
and she on that day sailed from New Orléans to the port of Hull, 
England, where the cargo was discharged. Respondent insists that 
the lay days expircd on the lOth day of November, 1903, and that de- 
murrage was due from that day to and inchiding the lOth of Novem- 
ber, as well as for time for détention in unloading from Deccmber 
14th to Decembcr 23d, both inchisive. Also, that there was a short- 
âge of cargo of 1()2 tons, for which she was entitled to recover, and 
on those two accounts there was due to them a sum in excess of the 
amount sued for. The charter party providcd that the steamer should 
be consigned to the charterer's agents at the ports of loading and dis- 
charge, and should employ their broker to attend to the ship's busi- 
ness; that the cash for the captain's ordinary disbursements at the port 
of loading were to be advanced, if required — the steamer paying 2J^ 
per cent, commissions and cost of Insurance thereon — the amount 
advanced to be covered by the captain's draft, payable three days 
after the ship's arrivai at the port of discharge out of the freight on 
which the draft formed a lien. Prior to the captain's departure from 
New Orléans, a statement was made and duly signed by him of the 
ship's disbursements, amounting to •$1,614.,")2, for which he drew a 
draft on November loth, payable to bis own ordcr five days after the 
arrivai of the ship at the port of IIull, England, or wherever else the 
said voyage might terminate, nnless the freight was collcctcd sooner, 
as before stated, and recited the provisions of the draft. The draft 
was regularly discounted by the libelants' agents at New Orléans for 
Baccich & Clément, the agents for the chartcrcrs and for the ship at 
said port, and the proceeds arising therefrom applicd to the payment 
of the ship's bills, as certified to by the master. Prior to sailing, the 
charterers accounted with the ship's master for the dififerences of 
freight due by them, amounting to 1,235 pounds, for which two drafts 
were given to the ship's master, and duly forwarded by him to the 
owners of the ship. 

The défense interposed by the claimant is that certain items in- 
cluded in the draft, amounting to $702.70, were not claims of a mari- 
time character, and the libel as to them could not be maintained; that 
under the terms of the charter party the ship's master was limited to 
drawing upon the freight money, as distinguished from the ship it- 
self ; that the claimant should bave the right to ofïset against the draft 
sued on for any loss sustained either by reason of shortage in the 
cargo or demurrage ; and that the damages in that respect more than 
covered the amount sued for. 

The appellant contends that the instrument set out in the record 
is a bottomry bond, or a master's draft in the nature of a bottomry 
bond, and this court concurs in such contention, under the définition 
of the Chief Justice, who delivered the opinion in the Grapeshot Case, 
9 Wall 135, 19 T. Ed. 651, as follows: 

"A bottomry bond is an obligation, executed generall,y in a foroign port by 
tbe master of a vessel for advances to supply the necessities oC a ship, to- 
getlier witli such interest as may be agreed on, which bond créâtes a lien 
on the ship wlilch may be euforced in admiralty lu case of her safe arrivai 
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In port of destination, but becomes absolntely void and of no effect In case 
of her loss before arrivai. Sucli bond carries usually a very high rate of 
interest to cover the risk of loss of the ship, as well as a libéral indemnity for 
othor risks as well as for tbe use of tlie money, and will bind the ship only 
where the necessity for supplies and repairs in order to the performance of 
a contemplated voyage is a real necessity, and neither the master or ov^ners 
hâve funds or crédits available to meet the wants of the vessel." 

There is no contention that the Wyandotte was not a foreign ves- 
sel. Siie hailed from and was owned in England, and while chartered 
in New York this did not and could not change her character in the 
port of New Orléans. It is equally well settled that the master was 
\sithout funds, that he could liear neither from the owners or the 
charterers, and it is not disputed that the vessel had shipped her cargo 
and was ready to sail. The necessity for supplies seems to be the test, 
and not, as contended, that every item must be such as would main- 
tain a libel for a maritime lien. It was not necessary, as said by the 
Chief Justice in the case above cited, to set out each item in the sched- 
ule accompanying the master's draft or bottomry bond, and no pro- 
vision in the charter party could change the gênerai maritime law, or 
relieve the owners of any lien on the vessel. If this could be done, 
it would open the doors for unlimited fraud by dishonest masters of 
foreign ships in the ports of this country. Being a bottomry bond, 
the claimants had a right to proceed thcreon in rem against the 
property hypothecated, under admiralty rules 17 and 18. 

The arguaient that a bottomry bond is governed by the law of the 
flag of the ship — an application of the popular saying that the law 
fL llows the flag — is without force, since the American law is adopted 
in the charter party, the vessel was chartered in New York, shipped 
her cargo and contracted the debts for which the bottomry draft or 
bond was executed at New Orléans ; ail in America — an American 
contract, governed by the laws of America — the United States. 

The case of The Lulu, 10 Wall. 192, 19 L. Ed. 906, and The Kalo- 
rama and The Custer, 10 Wall. 204, 19 h. Ed. 141, cite and affirm 
The Grapeshot, 9 Wall. 135, 19 L. Ed. 651 ; and the doctrine is again 
declared that in the case of a lien asserted against a vessel supplied 
in a foreign port, necessity for crédit must be presumed where it ap- 
pears that the supplies for which a lien is set up were ordered by 
the master, and were necessary for an intended voyage, unless it is 
shown that the master had funds or the owners had sufficient crédit, 
and that the furnisher or lender knew thèse facts, etc. Upon this the dé- 
cision in Re The Grapeshot bas been cited in a great many opinions, 
down to and including The Valencia, 165 U. S. 267, 17 Sup. Ct. 323, 
41 L. Ed. 710, Norwegian S. S. Co. v. Washington, 57 Fed. 225, 6 
C. C. A. 313 ; The Bertha M. Miller, 79 Fed. 366, 24 C. C. A. 641, 
and The Iris, 100 Fed. 106, 40 C. C. A. 301. In fact, the doctrine has 
never been seriously questioned. Baccich & Clément were, under the 
terms of the charter party, the agents of both the owners and the 
charterer, the master was the représentative of the owners of the 
ship and the charterer, and both, with the ship, were in New Orléans, 
while their constituents were many miles away, and did not respond 
promptly to telegrams or cablegrams. The exact whereabouts of 
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neither are defînitely disclosed. The ship vvas ready to saîl. Who, 
then, was better able to judge of the necessity of executing a bot- 
tomry draft or bond? The agents and master vvere without money, 
either of the owner's or charterers'. True, drafts for the frcight 
money were received by the master, but thèse drafts are omitted from 
the record. It is not disclosed by whom they were drawn, upon 
whom, or to whose order they were payable. They might or might 
not hâve been collected, but there is no satisfactory évidence as to 
those drafts, except that they were for freight, and were forwarded 
to the shipowners. The inference is they were payable to the owner's 
order. Like many exhibits necessary to a full understanding of the 
case referred to in the dépositions and argument, they are not in the 
record. The record is in this respect unsatisfactory, does not coniply 
with the rules or the stipulation of proctors, which includes expressly 
the exhibits as a part of the record to be sent to this court. Even the 
charter party is handed up in detached sheets, and not included in the 
record. Evidence not made a part of the bill of exceptions, though 
appended, is not regarded by the Suprême Court. Bank v. Kennedy, 
17 Wall. 19, 21 L. Ed. 554;'Mays v. Eritton, 20 Wall 414, 22 L- Ed. 
389. Admiralty seeks to do natural equity and justice is as a rule un- 
trammeled by strict technical rules, and, of necessity, is libéral in 
the construction of contracts. The funds realized on the bottomry 
bond or draft were used in paying claims against the ship — claims 
created by the agents and master in good faith for what under the 
circumstances they deemed necessities. The owners and ship received 
the benefit, and it is just and équitable they should be held responsi- 
ble. The objection to a bottomry bond that the supplies might hâve 
been obtained on the personal crédit of the owners is not new, but 
it is settled that, when such défense is set up, the burden is upon the 
respondent to show that such owner or charterer had crédit or funds 
at the port where the master obtains the supplies, etc., or exécutes the 
bottomry bond. This was held in Re The Virgin (in 1834), 8 Pet. 
538, 8 É. Ed. 1036, and which bas been cited with approval on this 
principle in Re O'Brien v. Miller, 168 U. S. 287, 18 Sup. Ct. 140, 42 
L. Ed. 469, The Grapeshot, 9 Wall. 139, 140, 19 L. Ed. 651, and The 
Lulu, 10 Wall. 193, 19 L. Ed. 906. There was no attempt to show the 
owners had crédit at New Orléans. 

This disposes of the first two exceptions, and, without quoting from 
the opinion of the district judge, which we adopt, is conclusive of the 
case. Appellants, while only taking three exceptions, divide the argu- 
ment into five heads, and make an argument which is technical, aca- 
démie, and interesting, but without controlling force. 

The third exception is more the expression of opinion of counsel 
as to the duty of the district judge than an exception. Under the rules 
governing the practice in appellate courts, and especially under the 
rules of this court, we cannot concur in this expression of opinion, 
but for the reasons stated affirm the decree entered by the district 
court. 

Affirmed, 
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KEKN et al. v. SNIDBR. 

(Circuit Court of Appeals, Seveuth Circuit. April 10, 1900.) 

No. 1,219. 

1. EviDErfCE— SUFFICIENCT — QUESTION FOR .TaEY. 

A verdict cannot rest ou mère conjecture, but tliere must t>e some direct 
évidence of faet or circumstance from wbich a jury would l)e warranted 
in sayiug tliat tlie infcrences tlierefroiii clearly prepouderute in favor of 
tlie existeuoo of tlie faet, in order to talîe tlie case to tlie jury. 

fEd. Note. — For cases in point, sce vol. 20, Cent. Dig. Evidence, §§2440, 
2419; vol. 40, Cent. Dig. Trial, §§ 338-340.] 

2. Tkial — Instructions — Applicability to Evidence — Tying Horse in Street 

— Injuries to Pedestbian. 

In an action for injuries to plaintiîï, who was struck by a wagon drawn 
by a runaway borse, tbe cause of tlie horse's fright was not sbown, but it 
appeared that the strap by wliich tlie liorse was held was weak. tbat it 
vi'as tied low, and was broken before tlie horse reared and started to run. 
;/eW., that a request to charge tbat, if the jury found that the fright of 
the horse was so great that no strap such as an ordinarily prudent man 
would hâve used would bave bcen sulticient to hold the hor.se, then the 
verdict should be for défendants, was properly refused, as misleading the 
jury to conjecture that the fright might bave occurred before tlie strap 
broke and was the resuit of some act or occurrence not proved. 

3. Municipal Corporations — Stbbets — Négligence in Tying IIorse — Injuey 

TO Pf.destrian — Evidence. 

Where a jiedestrian was injured by a wagon drawn by a runaway borse, 
and it was shown that the strap by which the borse was tied was weak, 
that it was tied low, and was broken before the horse reared and started 
to run, it was sufîiciently shown that the weak strap was tbe cause of the 
injury, to sustain a verdict for plaiiitift'. 

4. AppEAL — Damages — Excessiveness — Review. 

Where, in an action for Personal injuries, a verdict in favor of plaintiff 

for Ç5,0()0 was eut down to .$2,000 by the trial judge as a condition to 

' denying a motion for a new trial, on the ground that the injury was not 

permanent, and plaintIfC aceepted such reduced amount, the judgment 

vi'ould not be reversed on appeal because such amount was still excessive. 

In Error to the Circuit Court of the United States for the Eastern 
District of Wisconsin. 

Action to recover damages for a personal injury suffered througli 
the alleged neghgence of tlie servant of the plaintiffs in error. There 
was a verdict for défendants in error for $5,000. On motion for new 
trial the court below found that the injury was not permanent in its 
character, and ordered a new trial, unless défendants in error should 
elect to remit $3,000, and take judgment for $2,000. They so elected, 
judgment was entered accordingly, and writ of error to review the 
same sued out. 

Frank M. Hoyt, for plaintifïs in error. 
Morse Ives, for défendants in error. 

Before GROSSCUP and BAKER, Circuit Judges, and SAN- 
BORN, District Judge. 

SANEORN, District Judge. The injury complained of was sus- 
tained June 4, 1903, about 3 p. m. Défendants' servant, engaged in 
taking orders for the sale of flour, was using a horse and buggy in 
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the business. He visitée! a bakery at No. 1000 Lake street, Chicago, 
and hitched the horse in front of a saloon opposite the bakery, near the 
corner of Lake street and Western avenue. There was a double-track 
surface street railway on Western avenue, and the cars ran each way, 
some four or five minutes apart. There was also an elevated rail- 
way in Lake street, tlie cars running every five or six minutes, with 
from two to four cars to the train; also a surface street car Une on 
Lake street, on which the cars run every six or seven minutes. The 
elevated trains make a great noise. The horse was 10 or 12 years old, 
very gentle, and accustomed to the sights and sounds of the city. He 
was accustomed to go between railroad tracks and between and about 
automobiles and never had given any trouble; was not afraid of elec- 
tric cars, elevated trains, or automobiles ; papers blowing towards him 
would not occasion fright. When left standing on business streets 
he was always hitched, but on others was often left without 
tying. On the day mentioned the horse was tied by putting the tie 
strap, hitched to the ordinary weight, through a ring in the cément 
sidewalk, about a foot above the roadway, and then up to the bridle. 
The strap had been in use about a year, and had been used some 2,000 
times. It had been partly torn through, and, according to some of the 
testimony, was so rotten that it could be puUed apart with the fingers. 
At the time the horse was hitched some boys were playing near by, 
throwing small stones from one to the other, and were cautioned by 
the salesman not to hit the horse. Some of the witnesses noticed the 
horse standing hitched in front of the saloon, but no one noticed him 
when he broke away, after which witnesses in the saloon saw him on 
the cément walk, with liis head close to the saloon window. He then 
sprang up or reared as if he was going through the window, and then 
turned and ran east on the sidewalk on Lake street. The plaintiff, a 
boy then seven years old, came out on the walk and was struck on the 
head by one of the buggy wheels, causing the injury complained of. 
After running a block or so the horse slowed down and was readily 
caught. After the accident the boy was unconscious for four days, 
but was out again in about three weeks. Plaintif? gave testimony to 
show a permanent injury, but the court charged the jury, and on the 
motion for new trial aftervi'ards held, that ail the évidence showed 
only a temporary injury; as already stated the plaintiff accepted a 
judgment for $2,000, which défendant insists is still too large. 

Several errors are assigned, of which only two were pressed on the 
argument. No exception was taken to the charge, but défendants re- 
quested the following instruction: 

"Even if you flnd tlmt tlie défendants' servant Neum,inn was neglij?ent 
In tying tlie liorse in tlie manner in wliicli, and witli tlie strap with which, 
the horse was tied, yet, if you flnd that the fright of the horse was so great 
that no strap, such as an ordinarily prudent man would hâve used, would hâve 
held the horse, your verdict will be for the défendants." 

The instruction asked and refused was not clearly applicable to 
the facts shown, or to any reasonable inferences from such facts, though 
pcrhaps as applicable as any whicli could hâve been drawn. Taking 
a view of the évidence most favorable to défendants in error, the fol- 
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lowing facts appear : The gentle character of the horse, the fact that 
he was not afraid of cars or automobiles, the noisy place, the boys 
throwing stones, the caution given them, the weak strap, tied low, 
broken before the horse reared, the season of the year, and the fright 
of the horse. Thèse facts, and ail reasonable inferences from them, 
were before the jury. Among the inferences which the jury might 
reasonably draw, it may be said that it is an unusual thing for a gentle 
horse, or any horse, to' get on the sid- walk. In the absence of direct 
évidence of what caused the fright, it may bave resulted from fighting 
Aies, and thus getting a forefoot over the strap, foUowed by such a 
strain on the strap as would part it, in its weak condition, and cause 
the fright. The inference is at least as plausible as that the fright oc- 
curred before the strap was broken, from the noise, to which the horse 
was thoroughly accustomed, or a stone thrown by a boy, or some un- 
known sight, sound, or action. 

The question is: Are sufficient facts shown to sustain the verdict? 
Meaning by facts not only the things shown by évidence, but ail rea- 
sonable inferences from the things so shown, and shown, also, either 
by direct or circumstantial évidence. An event which no one saw 
may none the less be sufificiently explained, and responsibility located, 
accident rebutted, or a particular design established. A case in point, 
though generallv regarded as an extrême one, is Johns v. N. W. 
Mutual Relief Âss'n, 90 Wis. 332, 63 N. W. 276, 41 L. R. A. 587. 
There an insured person was found dead in a cistern. No one saw 
the occurrence. Accident, and conséquent liability on his policy, was 
alleged. The défense was suicide. The court found that death re- 
sulted from suicide, because the opening of the cistern was so small 
as to almost certainly exclude the possibility of accident. 

Hère we hâve several facts clearly established by the testimony, or 
some of the testimony — the fright, the broken strap, the defective 
strap, the gentle character of the horse, and that the rearing of the 
horse was after the strap was broken. Not only do thèse facts appear, 
but also ail legitimate inferences from thèse facts. Putting them ail 
together do they show both négligence and anticipation? That is, 
want of ordinary care, and a resuit reasonably to be anticipated by 
that idéal character, an ordinarily prudent man? "Judicial déter- 
minations must rest upon facts, and légal liability must be determined 
by law in application to facts. That does not exclude circumstantial 
évidence, for such évidence is often the strongest, but it must establish 
facts." Sorenson v. Menasha Co., 56 Wis. 338, 14 N. W. 446, ap- 
proved in Clark v. Insurance Co., 111 Wis. 65, 68, 86 N. W. 549. 
Mère conjecture will not sustain verdicts. They must be founded on 
évidence which convinces the mind. They cannot rest on mère guess 
or spéculation. Spencer v. Railway Co., i05 Wis. 311, 313, 81 N. W. 
407. The mère unexplained fact that water, or some missile, entered 
a car and injured a passenger is not sufficient. Id. ; Thomas v. Rail- 
road Co., 148 Pa. 180, 23 Atl. 989, 15 L. R. A. 416. "Evidence, or 
an inference therefrom, showing the bare possibility of the existence 
of a fact in issue, will not do. Verdicts can be based only on reason- 
able probabilities. Mère possibilities cannot establish probability." 
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O'Brien v. Railway Co., 102 Wis. 628, 78 N. W. 1084. There must be 
some direct évidence of a fact, or circumstances from which a jury would 
be warranted in saying that the inferences therefrom clearly prepon- 
derate in favor of tlie existence of the fact, in order to take the case 
to the jury. There must be sufficient évidence to remove the question 
from the realm of mère conjecture. Hyer v. Janesville, 101 Wis. 
371, 376, 77 N. W. 739. When there are sufficient facts to go to a 
jury its finding is conculsive, unless reasonable men must liave drawn 
from the facts a différent conclusion. M. K. & T. Ry. Co. v. Byrne, 
100 Fed. 359, 40 C. C. A. 402. 

A number of conjectures may be made from the évidence, as to tlie 
cause of the accident. The noise of an elevated train, or street car, of 
the boys playing or throwing stones, or some other noise or act, may 
hâve caused the fright, followed by such a pull as would hâve broken 
a good tie-strap. But thèse are ail possibilities, of uncertain charac- 
ter. On the other hand, responsible facts appear — the weak strap, 
tied low, its being broken before the horse reared, the fright, and ail 
reasonable inferences which the jury might draw from such facts, and 
others mentioned. Thèse are enough, we think, to sustain the verdict. 
The request of défendant to charge that, if the jury found that the 
fright of the horse was so great that no strap, such as an ordinarily 
prudent man would hâve used, would hâve lield the horse, then the 
verdict should be for défendants, does not tally with the fact that the 
fright appeared to be after the strap was broken. The instruction, if 
given, would hâve permitted conjecture by the jury that the fright 
might hâve occurred before the strap broke, and was the resuit of 
some noise or act not appearing in évidence, either directly or circum- 
stantially. A responsible cause — the weak strap — appears, which 
might reasonably hâve caused the fright, and, in due course, the in- 
jury. This is enough to sustain the verdict. To bave granted the re- 
quest would, it seems, bave been error against plaintiff. 

But it is insisted that the verdict, standing at $2,000, is still exces- 
sive, as compensation for a temporary injury, though admittedly a 
violent and serious one. Hère we hâve the judgment and discrétion 
both of the jury and the trial court in favor of the lessened verdict. 
Appellate courts are always reluctant to act in such cases, and in no 
class of cases does the amount of damages rest so largely in the dis- 
crétion of the trial court and jury as those for personal injuries. 

The judgment of the Circuit Court is afiirmed. 
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COilPTOGRAPiI CO. V. MECHANICAL AOCOTÎNTAINT CO. 

(Circuit Court of Appeals, First Circuit. May 4, 190C.) 

No. 612. 

1. Patents — Inketngemext. 

Infriiigemeiit is uot avoided by tl>e fnct thnt tlie ilefendant's device 
Ijerforms soiue otlier iuuction additioual to tliat ot tlie patented devi(«. 
[Ed. Note. — For cases in point, see vol. 38, Cent Dig. Patents, §380.1 

2. SAitE — Computing Machine. 

Tlie Felt patent. No. 4C5,2rj.5, for a Computing macliine, claims 7 and 8, 
wliicli cover a subtraction cut-off, are tor a combination and not niereiy 
an aggregation of parts and diselose invention. Also Jield infringed. 

Appeal from the Circuit Court of the United States for the District 
of Rhode Island. 

For opinion below, see 140 Fed. 136. 

John W. Munday and Henry L,ove Clarke, for appellant. 
Wilmarth H. Thurston (Warren R. Perce, on the brief), for appel- 
lee. 

Before COLT, PUTNAM, and LOWELL, Circuit Judges. 

COLT, Circuit Judge. This suit was brought for infringement of 
letters patent No. 465,255, dated December 15, 1891, granted to Dorr 
E. Felt, for improvements in Computing machines. Computing ma- 
chines are for performing arithmetical problems mechanically, there- 
by doing avvay with the mental opérations incident to their perform- 
ance in the ordinary way. Computing machines of the type of the 
patent in suit are simply mechanical adding machines. 

The alleged infringement is limited to claims 7 and 8 of the patent. 
Thèse claims cover a single feature of the Felt machine, known as the 
"subtraction cut-off." This cut-off is a simple mechanical device for 
the correction of the error of 1 on the left of the true remainder, which 
always appears in additive subtraction when the complément of the 
subtrahend is added to the minuend. The device consist of a séries 
of pivoted levers so arranged with respect to the numeral-wheels and 
carrying mechanisms as to throw out of opération, in any given sum 
in additive subtraction, the particular carrying-pawl which causes this 
error of 1. 

In adding machines prior to the Felt patent, when this error in the 
remainder appeared upon the reading line of the machine, it either 
had to be corrected on the machine or mentally disregarded. Felt 
was the first inventer to incorporate into an adding machine the me- 
chanical means for the prévention of this error. 

The error in question may be illustrated by the folio wing example: 

For instance, to subtract 6 from 9, we first find the complément of 
the subtrahend, 6, by subtracting 6 from 10, which gives us 4 ; we 
then add 4 to the minuend, 9, which gives us 13, or the correct resuit. 

3. plus an error of 1 on the left. In performing this example upon 
adding machines of the F'elt type, we would first strike the 9 key 
of the units séries of keys, which would bring the figure 9 on the 
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units numeral-wheel to the sight or reading liiie of tlie machine; we 
would then strike the 4 key of the same séries, which would bring 13 
to the reading line, the 3 being on the units numeral-wlieel and the 1 
on the tens numeral-wheel. By the opération of tlie Felt subtraction 
cut-ofif, this error of 1 on the tens numeral-wheel will be prevented, 
and only the true remainder, 3, will appear on the reading line of the 
machine. 

The cause of this error is manifest when we look into the nature of 
the opération of additive subtraction. We hâve, as illustrated in the 
foregoing example, performed subtraction by adding the complément 
of the subtrahend, 6, which is 10 — 6, or 4, to the minuend, 9, making 
the resuit 13, or 10 in excess of the true remainder. In this opération 
we hâve committed the obvious error of increasing the minuend by 4 
instead of decreasing it by 6, and the measure of this error is plainly 
the sum of 6 and 4, or 10. In other words, the measure of the error 
is the power of ten from which the subtrahend is subtracted to produce 
the complément. It follows that the error in the remainder in any 
given example of additive subtraction is 10, or 100, or 1000, or 10,000, 
according to the power of 10 from vi'hich the subtrahend may be sub- 
tracted, and, since naughts count for nothing, that this error will be 
represented by 1 on the left of the true remainder. 

In referring to this feature of the Felt machine, the patent says : 

"Another object of my invention is to prevent the carrying of tens from 
any column to the next higher whenever a subtraction is made by means of 
adding a complementary number, as hereinafter explained." 

We hâve hère the underlying conception of the Felt subtraction 
cut-off, which vi^as so to organize his machine as to prevent the opéra- 
tion of the carrying mechanism whenever it is necessary to prevent it 
in performing additive subtraction. That the error in question is 
caused by the carrying mechanism, and may be prevented by prevent- 
ing the opération of a particular carry, clearly appears from the fol- 
lowing considérations : 

As the tens are carried mentally in arithmetical addition, so an 
adding machine in its normal opération carries the tens mechanically 
by carrying 1 to the numéral wheel of the next higher order, as from 
the vmits wheel to the tens wheel, and from the tens wheel to the 
hundreds wheel, and so on throughout the séries of wheels. Now, 
it is apparent that this error of 1 on the left of the true remainder is 
due in each example to the particular carry of 1 either from the units 
column to the tens column, or from the tens column to the hundreds 
column, or from the hundreds column to the thousands column, dé- 
pendent in each case, upon the power of 10 from which the complé- 
ment is subtracted. 

For instance, in the example already given of subtracting 6 from 9 
by additive subtraction, the error of 1 in the tens column Vi'as caused 
by the carrying of 1 from the units column ; and, if this carry had not 
taken place, the resuit would hâve been the true remainder, 3, on the 
reading line of the machine. So, if the example had been to subtract 
66 from 99, the error of 1 in the hundreds column vv'ould hâve been 
caused by the carrying of 1 from the tens column to the hundreds 
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column. So, if the example had beeti to subtract 666 from 999, the 
error of 1 in the thousands column would hâve been caused by the 
carry of 1 from the hundreds column to the thousands column. 

The patent then proceeds to point out the way this error had to 
be corrected in prior adding machines, including the machine covered 
by an earlier Kelt patent. This correction was made on prior machines 
by striking once ail the 9 keys to the left of the true remainder, and 
striking the last 9 key ten additional times. This opération was 
known as "running off the nines." Kor instance, in the example already 
given, the subtraction of 6 from 9, in which the remainder on the 
reading line is 13, the error of 1 in the tens column was corrected by 
first striking the 9 key of that column, which brought a to the read- 
ing line of that wheel, but which at t^^ e same time, through the carry- 
ing mechanism, caused a 1 to appear on the hundreds wheel. This 
1 must be got rid of in the same manner by striking the 9 key of that 
column, and so on through the entire séries of wheels to the left. 
This would still leave the 1 on the extrême left-hand wheel, which 
has no séries of keys attached to it. To cancel this 1 requires ten de- 
pressions of the 9 key of the last or adjoining séries. 

The patent then proceeds to describe the means employed for pre- 
venting this error, the mode of operating thèse means, and the resuit 
accomplished : 

To save the carrying of the 1 above mentioned and afterwards 
adding the 9's as above described, the following device is provided: 
There is a séries of levers, one for each carrying-pawl. Each lever is 
provided with a finger-piece, which extends upward within convenient 
reach of the operator. Each lever is also provided with an arm 
adapted to engage with the under side of its carrying-pawl and hold 
the carrying-pawl from engagement with its numeral-wheel. When 
the operator makes a subtraction, the lever at the left of the highest 
column or séries of keys in which a key is struck in the subtrahend is 
pushed backward, which raises the carrying-pawl which carries from 
this highest séries or column of keys to the next column to the left. 
By this construction and opération the carrying-pawl is held out of 
opération, so that the complementary number is added and the tens 
of the highest séries are not carried, thereby making a proper sub- 
traction. 

Having thus clearly set forth the object of his invention, the way 
in which the error in question was corrected in performing additive 
subtraction on prior adding machines, and the mechanical means he 
has devised for the prévention of this error, the patentée then pro- 
ceeds to claim this invention in the following c^aims of the patent: 

"(7) The combiuiîtion, with numeral-wheelis, actuathig déviées therefor, 
(■ari'yiiig-Tiawls, anrt déviées for acluatins said caj-ryinK-'jav.lî^ to cariv tlie tens, 
of a device l'or iireventing the opération of the cari'ying-pawls. whoreby the 
opération of siibtraction is accomplished, substantially as speeified. 

"(S) ïlie c'ombination, with numeral-wlieels, 4, actuating mechani.sm there- 
for, and earrying-pawls, 27, of levers, 44, having arms, 40, substantially as and 
for the pnrpose speeified." 

Thèse combination claims were intended to cover the mechanical 
device described in the patent for facilitating and perfecting the per- 
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formance of additive subtraction upon an adding machine. They were 
manifestly net designed to cover generally the opération of additive 
subtraction, since the patent expressly states that such problems had 
been performed on prior machines. Nor were they, when read in 
■ connection with the spécification, designed to cover every device for 
preventing the opération of the carrying-pawls upon an adding ma- 
chine. They plainly were intended to cover, and do in fact cover, as 
one of the éléments of the combination, the subtraction cut-offs de- 
scribed in the patent. When claim 7 refers to this mechanism as "a 
device for preventing the opération of the carrying-pawls," thèse 
words must be read with what follows, namely, "whereby the opéra- 
tion of subtraction is accomphshed, substantially as specified," that is, 
in the manner set forth in the patent. The terms of claim 8 are more 
spécifie, in that it mentions the "levers, 4i, having arms, 46." The 
only proper and reasonable construction of both claims is that each is 
for the combination of éléments for performing complementary sub- 
traction upon an adding machine in the way described in the patent, 
that claim 7 covers as one of its éléments the séries of pivoted levers 
known as the subtraction cut-offs, and that claim 8 covers as one of 
its éléments such levers when provided with the "arms, 46." 

It is contended that thèse claims are for mère aggregations. This 
position, however, is obviously untenable, since the subtraction cut- 
offs, or pivoted levers, co-operate with the carrying-pawls in the pro- 
duction of a new and useful resuit. It is true that only one pivoted 
lever co-operates with one carrying-pawl in the performance of any 
given sum in additive subtraction. But it by no means follows from 
this circumstance that the claims are for mère aggregations, or even 
that the séries of pivoted levers are mère aggregations. We are 
not dealing with a subtraction machine for performing a single sum, 
but with a machine for performing ail like sums, and this problem 
could only be solved by the incorporation into such a machine of the 
means by which ail such sums could be performed. The fact that 
only one pivoted lever happens to be called into opération in perform- 
ing a given sum is immaterial. The whole séries of levers are indis- 
pensable when we take into considération the subject-matter with 
which we are dealing. 

It is further contended that the subtraction cut-offs do not exhibit 
any patentable subject of invention, in view of the prior art. A large 
part of the présent record, as well as the briefs of counsel, is devoted 
to a discussion of this branch of the case, and especially to the dis- 
cussion of the so-called universal cut-ofï as an anticipation of the 
Felt device. 

No prior patent contains any référence whatever to any kind of a 
subtraction cut-ofif. The so-called universal cut-ofif of the Kelso 1886 
patent, the Shattuck & Thorn 1882 patent, and the CarroU 1876 patent, 
was for the sole purpose of throwing out of opération ail the carrying 
mechanisms in order that the numéral wheels may be turned back to 
zéro, and so cancel the reading line on the machine. If it had been 
found, as the défendant attempted to show, that -the universal cut-ofï 
could be used upon an adding machine during the opération of addi- 
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tive subtraction in the same manner as the Felt subtraction cut-off, 
it would hâve had some bearing on the question of anticipation; but 
the fact is that, while it may be so utiHzed in performing certain 
sums, it cannot be so utiiized in performing other sums. In perform- 
ing many examples several of the carrying mechanisms operate simul- 
taneously, and in thèse instances the effect of the universal cut-off is 
to throw ont the useful and necessary carries as well as the objec- 
tionable one. It is manifest, therefore, that a universal cut-oiï is prac- 
tically worthless for performing additive subtraction upon an adding 
machine after the manner of the Felt device. 

There is, however, another use of the universal cut-off to which 
the défendant attaches great importance. In this case it is not used, 
like the Felt device, during the opération of additive subtraction, but 
it is applied to the machine before the opération is begun. It is ap- 
parent, however, that any such use of the universal cut-off, which 
means the simultaneous disengagement of ail the carrying mechan- 
isms, is destructive of the adding powers of the machine. It is no 
longer an adding machine, and is therefore incapable of performing 
additive subtraction mechanically. It reduces subtraction to a mère 
mental process, as is shown in the subséquent Turck patent of 1901. 
It is undoubtedly true that any sum in this kind of subtraction can be 
performed by this use of the universal cut-off. It is equally true, how- 
ever, that this opération is not additive subtraction, since there are 
wanting the two essential éléments of additive subtraction : First, the 
finding of the true complément of the subtrahend, and then adding it 
to the minuend. It is clear, therefore, that this form of subtraction 
and this use of a universal cut-off are entirely outside of the Felt in- 
vention. 

In the considération of the prior art as bearing upon the Felt 
invention, it is necessary to keep constantly in mind that the Felt in- 
vention is limited to a simple mechanical device attached to an adding 
machine for the prévention of the error of 1 in the performance of 
additive subtraction. 

Additive subtraction consists of two distinct opérations : First, the 
opération of finding the complément of the subtrahend b\^ subtracting 
it from a higher povver of 10 ; and, second, the addinp of this complé- 
ment to the minuend. The only part of additive subtraction which 
can be performed mechanically upon an adding machine is the second 
step in the process, which is merely an ordinary sum in addition. The 
performance of this second step results in the error of 1 on the reading 
line of the machine, and the whole scope and purpose of the Felt in- 
vention is to prevent mechanically the occurrence of this error. The 
Felt invention, therefore, has nothing to do with the finding of the 
complément of the subtrahend. It has no concern with the fact that, 
as a matter of convenience in finding the complément, the keys of some 
machines are complementarily marked with additional small red fig- 
ures to indicate the différence between a given figure of the subtrahend 
and 10, or that the keys of other machines are co-digitally marked with 
small red figures to indicate the différence between a given figure of 
the subtrahend and 9. Nor has the Felt invention any concern with 
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the simultaneous tlirowing ont of ail the carrying mechanisms by 
means of a universal cut-off, either for the purpose of canceling the 
reading line by turning ail the whcels back to zéro, or for the purpose 
of performing subtraction in the ordinary way by the usual mental 
processes, and therefore without any carrying mechanisms. Nor lias 
it any concern with the theory that a complementarily marked ma- 
chine with a universal cut-off is especially adapted for performing 
the kind of subtraction just described. Nor lias it any concern with 
the false theory that additive subtraction is facilitated by fîrst destroy- 
ing the adding capacity of the machine by means of the universal cut- 
ofï. Nor has it any concern with the false theory that, because the 
complément of 3 is 7, or the différence between 10 and 3, it follows 
that the complément of 33 must be 77, whereas in fact it is 67, or the 
différence between 100 and 33, and that it necessarily follows from 
this method of finding the complément that ail the carries, when the 
complément of the subtrahend is added to the minuend, are erroneous 
carries, and that the universal cut-off prevents thèse erroneous carries 
from taking place. Nor has it any concern with the false theory that 
a co-digitally marked machine, as distinguished from a complementarily 
marked machine, by adding one less than the true complément, off- 
sets the errors committed by the objectionable carries. 

The Felt invention has no concern with any of thèse théories. The 
Pelt invention relates to an adding machine whose . carrying mechan- 
isms, except in the single instance of the objectionable carry which 
causes the error of 1, operate in the usual and normal manner. In 
other words, the invention relates to a mechanism which embraces a 
séries of numeral-wheels, means for actuating such wheels, carrying 
devices for automatically carrying the tens from one séries of wheels 
to another, and a séries of pivoted levers whereby the operator may 
selectively throw out of opération any one of the carrying mechanisms 
which causes the error of 1 in any given sum in additive subtraction, 
without affecting or interfering with the opération of any of the sev- 
eral carrying mechanisms that aid in the mechanical process of addi- 
tive subtraction. Most of this extended, intricate, and highly spécu- 
lative discussion of the prior art, instead of tending to anticipate or 
even to minimize the Felt invention, only tends to make more promi- 
nent its simplicity, novelty, and utility. 

It is further contended that the Felt device is void for want of in- 
vention, because the error and the cause of it were well known, and 
because the means employed by Felt were not only old in the mechanical 
arts, but were also old in this art ; thèse means consisting of pivoted 
levers for throwing out of opération carrying-pawls. In our opinion, 
upon full considération, the Felt subtraction cut-off belongs to that 
class of inventions in which the invention résides, in the language of 
the Suprême Court in Hobbs v. Beach, 180 U. S. 383, 21 Sup. Ct. 409, 
45 L. Ed. 58G, rather in "the idca that such change could be made 
than in making the necessary mechanical altérations." Other inven- 
tors had been engaged in perfecting thèse machines, and yet it never 
occurred to anyone before that the old, cumbersome, and troublesome 
method of running off the nines could be obviated by this simple de- 
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vice. Felt discovered the possibility of this new use of a séries of 
pivoted levers in performing additive subtraction, and he adapted 
them to this new use. Sucli use was novel, and bas proved of great 
utility. Thèse circumstances négative the conclusion that the step 
taken by Felt was obvions to anv skilled mechanic. Hobbs v. Beach, 180 
U. S. 383, 393, 21 Sup. Ct 409, 45 h. Ed. 586 ; Loom Ce. v. Higgins, 
105 U. S. 580, 591. 36 L. Ed. 1177; Krementz v. S. Cottle Co., 148 
U. S. 556, 560, 13 Sup. Ct. 719, 37 L. Ed. 558; Potts v. Creager, 155 
U. S. 597, 607, 15 Sup. Ct. 194, 39 !.. Ed. 275 ; Dowagiac Mfg. Co. v. 
Superior Drill Co., 115 Fed. 886, 894, 53 C. C. A. 36; Brunswick- 
Balke-Collender Co. v. Thum, 111 Fed. 904, 50 C. C. A. 61; Schenck 
V. Singer Mfg. Co., 77 Fed. 841, 844, 23 C. C. A. 494. 

Upon the question of infringement we entertain no doubt. The 
defendant's machine is provided with a séries of subtraction cut-offs 
for the purpose of preventing the error of 1 in the performance of 
additive subtraction. Thèse cut-offs, like the Felt device, are a séries 
of pivoted levers; each lever being adapted to throw out of opération 
its carrying-pawl, and each being capable of sélective opération inde- 
pendently of the others in the performance of any given sum. Thèse 
levers are also provided with latéral arms. In the Felt device, the 
levers extend outside of the machine, and terminate in what are 
called finger-pieces, which are pressed by the operator. In the de- 
fendant's device, the levers do not extend outside of the machine, but 
they are connected through intermediate mechanism with the actuat- 
ing keys, and operated by a partial dépression of the keys. In other 
words, the partial dépression of any one of the keys in any one of 
the several columns will cause the lever to throw out of opération its 
corresponding carrying-pawl. It thus appears that the defendant's 
cut-offs contain the substantive mechanical features of the Felt device. 
It is, of course, immaterial that the defendant's device is operated 
through intermediate mechanism. Under thèse circumstances, to hold 
that the defendant's device does not infringe, we must limit the Felt 
device to mère détails of construction, such as the extension of the 
levers through the casing of the machine, and the form of the finger- 
pieces, which détails are neither referred to nor included in the claims 
in issue. If the Felt invention were for a mère improvement in sub- 
traction cut-offs, such a narrow construction might be warranted. 
This, however, is not the position of the Felt invention. The art of 
subtraction cut-offs began with Felt; and, if what he did involved in- 
vention, as we hâve found, that invention is entitled to protection, and 
to a reasonable application of the doctrine of équivalents in respect 
thereto. 

The défendant further contends that its disengaging levers were 
originally introduced into its machine for another purpose. We are 
strongly inclined to the opinion, however, that, whatever may hâve 
been the defendant's original purpose, the main purpose for which 
thèse levers are now employed is the same as the Felt levers, to pre- 
vent the error of 1 in additive subtraction. But, assuming that the 
defendant's levers were originally inserted for another purpose, and 
in fact perform some other function, thèse circumstances, under the 
14.J F.— 22 
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State of facts presented in this case, will not relieve the défendant 
from the charge of infringement. If the infringing device performs 
the same function as the patented device, it is immaterial that it also 
performs some other function. It is still none the less an équivalent 
of the patented device, and an appropriation of tlie patented invention. 
Walker on Patents (4th Ed.) 308, 309; Norton v. Jensen, 49 Fed. 
859, 868, ] C. C. A. 452; Norton v. CaUfornia Automatic Can Co. (C. 
C.) 45 Fed. 637, 638; Sarven v. Hall, 21 Fed, Cas. 513, 519; Mas- 
seth v. Palm (C. C.) 51 Fed. 834, 836; Wheeler v. Clipper Movver Co., 
29 Fed. Cas. 881, 893; Kendrick v. Emmons, 14 Fed. Cas. 305, 306. 

The decree of the Circuit Court is reversed, the case is remanded 
to that court with directions to enter a decree for the complainant on 
claims 7 and 8 of the Felt patent, and the appellee recovers its costs of 
appeal. 



EQUITABLE LIEE ASSUR. SOC. OF UNIÏED STATES v. T0LT5ERT. 

(Circuit Court of Appeals, Eiglitli Circuit. May 7, 1906.) 

No. 2,256 

1. WBIT of ERKOB — DiSMISSAL — DELAT. 

Where, owing to a delay in tlie payment of tlie doclîet fee, the record on 
a writ of error, tliough lodged witli tlie clerlc in due time, was not filed 
until flve days after the return day, but no continuance resulted or othor 
injury to the défendant in error, the latter's motion to disniiss on that 
ground, not made until nearly four months after the record was fllod. when 
the case had then been doclieted and the record printed, will be denied. 

2. Masteb and Seevant — Death of Servant^Opekation oe Elevators — In- 

structions. 

Deceased, an assistant Janitor in defendant's building, was killed wtiile 
attempting to operate an elevator therein on the sixth day of his employ- 
ment. Deceased was 51 years of âge at the time, and on each day for the first 
three days of his employaient the head janitor personaily instructed him 
in the opération of the elevator. On the second and third days the head 
janitor permitted deceased to manage the elevator in his présence, and on 
the fourth and fifth days deceased operated it alone. Such janitor testiiied 
. that he cautioned deceased about handling the cable, and told him to be 
careful to pull the cable slowly until he felt the elevator move, aud then 
increase the speed if desired, and that deceased seemed able to operate 
the same as well as witness could himself. Held, that défendant was not 
guilty of négligence in failing to properly instruct deceased as to the opéra- 
tion of the elevator. 

In Error to the Circuit Court of the United States for the Southern 
District of lowa. 

The administratrix sued the Equitable Life Assurance Society to reeover 
damages for the death of Henry Tolbert, which she alleged was caused by tiie 
defendant's négligence. The défendant was the owner of an office building in 
Des Moines, lowa, in tlie northwest corner of which was an elevator designcd 
for the transjwrtation of frelght and for use in the janitor service. Tolbert 
was employed about May 4. 1903, as a janitor, and placed under the superin- 
tendence of Mills, the head janitor of the building. He met his death on the 
9th day of May while operating the elevator, and while engagea in taking a 
desk and two men accompanying it to an office on an upper floor. The charge-! 
of négligence in the pétition were that the deceai?cd was wholly inexjterieneed 
in the opération of elevators, and that he did not receive sufflcieut instruction 
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to enable him to perform tbat service in safety ; that at the entranee to the 
elevator upon the groimd floor there was a sliding door wliich was out of 
order, in tliat it could not be made to close so as to form a barrier between tlie 
platform of tbe elevator and the exterior ; that the motive mecbauism of the 
elevator was in such détective condition that when deceased uudertook to 
start it by the usual method it did not readily respond, but in what particular 
respect it was defective the plaintiffl was unable to state. At tbe inclusion 
of the évidence the défendant requested the court to direct a verdict in its 
favor. The court declined to do so, and an exception was talieu to its ruling. 
The jury returned a verdict in favor of the plaintiff. 

George F. Henry, for plaintiff in error. 

J. S. Campbell and Thomas A. Cheshire, for défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges 

HOOK, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The administratrix moves to dismiss the writ of error upon the 
ground that the record was not filed and the cause docketed in this 
court until after the return day of the writ of error and citation. It 
appears that the record was lodged with the clerk in due time, but, 
owing to a short delay in the payment of the docket fee, it was not 
filed until five days after the return day. The motion to dismiss, how- 
ever, was not made until nearly four months thereafter. The cause 
had then been docketed and the record had been printed. No con- 
tinuance of the cause resulted, and no other in jury or hardship to the 
administratrix. The motion to dismiss is therefore denied. Bing- 
ham V. Morris, 7 Cranch, 99, 3 L. Ed. 281 ; Pickett's Heirs v. Leger- 
wood, 7 Pet. 144, 8 h. Ed. 638; Owings v. Tiernan, 10 Pet. 24, 9 L. 
Ed. 333 ; Andrews v. Thum, 12 C. C. A. 77, 64 Fed. 149 ; West Chi- 
cago St. R.' Co. V. Ellsworth, 23 C. C. A. 393, 77 Fed. 664 ; Altenberg 
V. Grant, 38 C. C. A. 244, 83 Fed. 244. See, also, Incorporated Town 
of Gilman v. Fernald (C. C. A.) 141 Fed. 940. 

The freight elevator in the office building of the défendant in 
the use of which the deceased met his death was operated by hy- 
draulic power. Its structure and opération was described as follows : 
A Steel cable ran up the side of the elevator shaft close to the edge 
of the elevator platform, over a pulley above, and both ends were at- 
tached to a drum at the end of a shaft in the basement of the build- 
ing. Upon the shaft was a fixed wheel, with 20 odd cogs, which en- 
gaged corresponding cogs upon a movable piston valve. The pull- 
ing of the cable by the operator on the elevator platform caused the 
drum and cogged shaft to revolve, and this in turn operated the pis- 
ton, thereby admitting water for the movement of the elevator. The 
entranee to the elevator upon the ground floor was equipped with a 
sliding door. The door, being out of order, was pushed up, and the 
entranee was left open. This was not dangerous, however, because 
the door of the hall which led to the elevator was kept locked, and the 
well of the elevator shaft was but slightly below the level of the 
ground floor of the building. The sliding doors for exit and entranee 
to the elevator upon the other floors of the building were kept locked. 
Two mea not in the service of thè défendant brought a desk to the 
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building to be placed in an office on an upper floor. The deceased 
undertook to take them and the desk up on the elevator. When the 
three of them and the desk were safely upon the elevator platform as 
it rested at the ground floor of the building, the deceased grasped the 
cable at the side of the elevator, gave it a pull, and, as the elevator 
did not ascend, he pulled it hard. The elevator started to ascend 
more rapidly than he anticipated, and he held on to the cable, with the 
resuit that he was drawn to the floor of the elevator, thrown ofi: to the 
side close to the wall of the shaft, his head and shoulders encountered 
a cross beam in the wall, and, as the elevator reached the second floor, 
the bottom of the sliding door guarding the entrance at that point 
was forced outward by his body, and the elevator passed him and 
went upwards a short distance, where it was stopped by one of the 
other men. After the elevator passed the level of the second floor, the 
deceased fell back into the shaft and to the bottom, where his body 
was subsequently found. 

There is no foundation for the charge that the défendant negli- 
gently put the deceased to work at a dangerous occupation without 
sufficiently instructing him. The opération of the elevator was a sim- 
ple task, which did not require much skill or explanation. The de- 
ceased was 51 years of âge. The uncontradicted évidence showed 
that before the accident he had received instruction in his work, and 
such as he himself deemed sufficient. On each day for the first three 
days of his employment Mills, the head janitor, personally gave him 
directions in the opération of the elevator. , , He went up and down 
with him several times each day, and showed him how to start and 
how to stop it. On the second and third days Mills allowed him to 
manage it himself in his présence. On the fourth and fifth days the 
deceased used the elevator by himself. Mills also testified that he cau- 
tioned the deceased about the handling of the cable, and told him to 
be careful to pull it slowly until he felt the elevator move, and that he 
could then increase the speed if desired; also, that the deceased 
seemed to be able to handle it as well as he (Mills) could himself. On 
the sixth day, which was the day of the accident, Mills and the de- 
ceased were upon the eighth floor, when one of the men in charge 
of the desk came, and requested that it be taken up on the elevator. 
The head janitor started to go, but the deceased said: "Let me go. 
I know how to operate the elevator." He was allowed to go, and the 
accident occurred. In view of thèse uncontradicted facts, there was 
clearly no ground for this charge of négligence. 

It is also said that the défendant was négligent in respect of the de- 
fective condition of the sliding door at the entrance to the elevator 
on the ground floor. But it is pure spéculation that this condition 
had any connection at ail with the accident. There was no proof that 
it did hâve, and the trial court so instructed the jury. 

To substantiate the third charge of négligence the plaintifl^ offered 
évidence that soitie time before the accident two cogs were missing 
from the operating mechanism in the basement, and that the tendency 
of the defect when it came in conjunction with the cogs of the co-act- 
ing pièce of machinery would be to prevent the elevator from starting 
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readily when tlie cable was pulled, and likewise prevent it from being 
readily stopped. The witness who so testified did not know whether 
this defect had been repaired or not. He was unable to say that it 
had not been. On the other hand, there was uncontradicted évidence 
on behalf of the défendant that an engineer was sent for, the elevator 
was shut down three or four days, and the defect was repaired. So, 
even if it could be said tliat tlie absence of the two cogs could hâve 
caused or contributed to such an accident, the évidence concUisively 
showed that there was no such defect when the accident happened. 
The request of the défendant for a directed verdict should hâve been 
granted. 

The judgment is reversed, and the cause is remanded, with direc- 
tion to grant a new trial. 



In re SCIIERMKRTIORX. 

(Circuit Court of Appeals, Eiglith Circuit. April 23, 1900.)' 

No. 53. 

1. BANKP.DPTCY— OwNERSinP OF PrOPEKTY — BaNKRUPTOY Cot:KT — .TURTSmCTICN. 

On the filing of a pétition in banlcruptr-y. followed by an adiudication, 
ail property in the possession of the banknipt o£ whicli he claiius owner- 
ship passes into the custotly of the bankruptcy court, subjoct to its 
jurisdictlon to détermine by plenary action or summary proceeding ail 
adverse or conflicting claims with référence tliereto, which jurisdiction 
caunot be impaired or destroyed by the unauthorized surrender of pos- 
session of the property by the oifleers of the bankruptcy court, or through 
a seizure thoreof by an adverse claiiuant. 

2. Same— TEusTEK^PEmrissTON TO Sue ix State Court— Vacation. 

Where an ex parte order permittinor a claimant of property in the pos- 
session of a bankrupt to sue the trustée in a state court to détermine the 
claimant's richt thereto was improvidently granted, tlie court, on being 
advised of ail the facts, liad power to vacate such order, and enjoiu the 
claimant from proceediug further in the state court. 

In Bankruptcy. On pétition for review. Denied. 

Thomas J. White, for petitioner. 

W. S. McClintock (Joseph V. Karnes, Alexander New, and Edwin 
A. Krauthofï, on the brief), for respondent. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. This pétition to revise in matter of law 
challenges the jurisdiction of the court of bankruptcy to détermine 
the claim of the petitioner to 18 buggies, which had been part of the 
bankrupt's stock of merchandise, and its power to enjoin the petitioner 
from asserting such claim by an action against the trustée in a state 
court. The contention of the petitioner rests upon his représentation 
that, when the proceedings in bankruptcy were instituted and the ad- 
judication was had, he was the owner and in the actual possession of 
the buggies under a title not derived from the bankrupt, and he says 
that a seizure thereof by the trustée, acting under an order of the 
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référée, was wrongful, and therefore it could operate neither to de- 
prive him of his rights, nor to confer jurisdiction to détermine tliem 
upon the court of bankruptcy. But the record before us, consisting 
of the pétition to revise, the response of the trustée, and the various 
exhibits comprising transcripts of tlie évidence and the proceedings 
in the cause, discloses that tliere is no basis of fact for the représenta- 
tion. At the time the pétition in bankruptcy was filed and at the time 
of the adjudication on the following day, it was the bankrupt, not the 
petitioner, who was in the possession of the buggies under a claim of 
ownership. The buggies were entered by the bankrupt in his sched- 
ules as part of his estate. They were in a building which he had 
rented of the petitioner, of which he had the customary keys, and over 
which he was exercising dominion and control as a tenant. He had 
within the building other property than that in controversy. Ail that 
the petitioner had in the nature of possession was a key to the back 
door of the building, and this he had reserved to himself without the 
knowledge or consent of the bankrupt, his tenant. There had been 
no déclaration of forfeiture of the bankrupt's tenancy for nonpayment 
of rent or other reason, and no surrender of the possession of the 
building. The tenancy still subsisted. The bankrupt did not know 
that the petitioner claimed to hâve purchased the buggies, nor did he 
agrée to hold them for him. Some time after the adjudication the 
petitioner gained access to the building by his rear door key, changed 
the locks, and then asserted exclusive adverse possession. But the 
buggies were then in the custody of the court, and the petitioner could 
gain nothing by an interférence therewith. It was therefore proper 
for the court to repossess itself of them. 

Upon the filing of a pétition in bankruptcy, followed by an adjudi- 
cation, ail property in the possession of the bankrupt of which he 
daims the ownership passes at once into the custody of the court of 
bankruptcy, and becomes subject to its jurisdiction to détermine, by 
plenary action or summary proceeding, as the nature of the case de- 
mands, ail adverse or confîicting daims thereto, whether of title or 
of lien; and that court may, by the process of injunction, protect its 
jurisdiction against interférence. It may draw to itself the détermin- 
ation of ail controversies over the property in its possession, and when 
it once lawfully attaches its jurisdiction cannot be destroyed or im- 
paired by the unauthorized surrender of possession of the property 
iDy the officers of the court, or through a seizure thereof by an adverse 
daimant. Whitney v. Wenman (U. S.) 25 Sup. Ct. 778, 49 h. Ed. 
1157; Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 
405; White v. Schloerb, 178 U. S. 542, 20 Sup. Ct. 1007, 44 L. Ed. 
1183; Chauncey v. Dyke Bros., 55 C. C. A. 579, 119 Fed. 1; In re 
Corbett, 104 Fed. 872. See, also. In re Rochford, 59 C. C. A. 388, 124 
Fed. 182. 

After various proceedings before the référée, the District Court 
made an order permitting the petitioner to sue the trustée in a state 
court, but it was upon an ex parte application and showing, and with- 
out notice to the trustée or his counsel of record. The District Court, 
upon being advised of the true situation as disclosed by the record. 
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found that its order was improvidently granted, and it promptK va- 
cated it, and enjoined the petitioner from proceeding further it; the 
State court. There can be no doubt of the power of the court to do 
this, nor that its power was well exercised. 

In view of the foregoing, we need not consider the contention of tha 
trustée that the petitioner voluntarily consented to the jurisdiction of 
the bankruptcy court by submitting to the référée his claim for the 
value of the buggies. Nor do we pass upon the merits of this contro- 
versy. We simply affirm the action of the District Court in determin- 
ing the forum in which they should be litigated. 

The pétition to revise is denied. 



UNITED STATES v. EOSENBERG. 

(Circuit Court of Appeals, Second Circuit January 17, lOOG.) 

No. 3G (3,551). 

CusTOiis DuTiES— Classification — Ramie Braids. 

Hcld that, as to braids of ramie, tlie provision In parn^rapli 330, 
Schedule J, section 1, c. 11, Tariff Act July 24, 1897, 30 Stat. 181 
[U. S. Comp. St. 1001, p. ]«Vi2], for "braids » » • of * * * veg- 
etable flber," Is more spécifie tlian that in paragraph 347, Schedule J, 
30 Stat. 182 ru. S. Comp. St. 1001, p. 1GG4], for "ail manufactures of 
* * * ramie" and other vegetable fibers; the latter provision be- 
ing intended to embrace any manufactures of vegetable fiber that bave 
been omitted elsewhere in the tarilï. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

In the décision below the Circuit Court reversed without opinion 
three décisions of the Board of United States General Appraisers, 
which, on the authority of G. A. 5,5G9 (T. D. 24,972), had overruled 
protests of Jules & Hugo Rosenberg against the assessment of duty 
by the collector of customs at the port of New York. 

Henry A. Wise, Asst. U. S. Atty. 

Waldon & Webster (Howard T. Waldon, of counsel), for împorters. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

PER CURIAM. The goods in question consist of braids composed 
wholly or in chief value of ramie. They were returned as vegetable 
fiber braid, and assessed at 50 per cent, ad valorem, as "braids 
* * * composed wholly or in chief value of * * * vegetable 
fiber," under the provisions of paragraph 339 of Act July 24, 1897, 
c. 11, § 1, Schedule J, 30 Stat. 181 [U. S. Comp. St. 1901, p. IGCS]. 

The importers claimed, and the court below, reversing the board 
virithout any opinion filed, held, that the goods should hâve been as- 
sessed at 45 per cent, ad valorem, as "manufactures of * * * ram- 
ie," under the provisions of pargraph 347, 30 Stat 183 [U. S. 
Comp. bt. 1901, p. 1664] of said act 

Paragraph 347 is as follows; 
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"Ail manufactures of flax, liemp, ramie, or other vegetable flber, or of 
winch thèse substances, or either of them, is tlie componcnt material of 
cliief value, not speeiflcally i^rovided for in this act, torty-live per centum 
ad valorem." 

This paragraph is found at the end of Schedule J, which is entitled, 
"Flax, Hemp or Jute," but which, in fact, covers a large class of 
vegetable fibers and manufactures therefrom. The preceding para- 
graphs deal, respectively, with certain spécifie articles made from vari- 
ous vegetable substances. Paragraph 347 is nierely a gênerai catch- 
ail clause, evidently inserted at the end of the schedule with the inten- 
tion thereby of enibracing any manufacture of vegetable fiber which 
may hâve been omitted from the other provisions of the act, and is 
sufHciently broad to include such manufactures. Paragraph 339, on 
the othei hand, exactly covers this merchandise. It désignâtes the 
particular manufacture "braid," and, while it does not in terms specify 
'"ramie," it may be read as though there had been inserted, instead 
of the gênerai désignation, "vegetable fiber," the particular désigna- 
tions of the varions kinds of vegetable fiber, such as ramie, which are 
subject to duty. 

It must be held, therefore, that the particular désignation under para- 
graph 339, of "braids composed of vegetable fiber," is more spécifie 
than the gênerai term, "manufactures of ramie," in paragraph 347. 

The décision of the court below is reversed. 



OZAN LUMBER CO. v. UNION COUNTY NAT. BANK OF LIBERTY, IND. 

(Circuit C!ourt of Appeals, Eighth Circuit. April 4, 190G.) 

No. 2,205. 

CONSTITUTIONAL LAW VAUDITY OF StATE STATUTE — DiSCUIMINATIOJT AOAINST 

l'ATENTKD ABTJCI.ES. 

Act. Ark. April 2a, 1891 (Snufl. & H. Dig. §S 40;!-400), Which provides that 
every negotiable instrument talcen in payment for any patented machine, 
imploment, substance, or instrument shall be executed on a printed form 
showing upon its face that it was so talîen, malcing its violation punish- 
able by a fine, and ail such negotiable instruments not so showing on 
their face absolutely void, is imconstitutional and void, as creating a 
discrimination bctween articles of property of the same class or character, 
based solely on the fact that those di.=icriminated against are protected 
by a patent granted by the United States. 

In Error to the Circuit Court of the United States for the Western 
District of Arkansas. 

For opinion below, see 127 Fed. 206. 

The lumber company, in the purchase from a manufacturer of a machine 
for loading logs upon cars, gave 11 promissory notes negotiable in form. 
The hank acquired the notes in the regular course of business for value and 
bofore maturity, and upon default in payment brought action agaiust the lum- 
ber ccmpany. The lutter asserted by way of défense that the machine was 
covered by letters patent of the United States, that the notes were not executed 
upon a printed form showing that the considération was a patented machine 
or implemeut as requlred by an Arkansas statute, and that under the statute 
the bank was not an innocent purehaser, aud the notes were absolutely null 
and void. The Arkansas statute referred to (sections 41)3-400, Sand. & H. 
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Dig.) provides that every negotiable instrument talcen in payment for any 
patented machine, implement, substance, or instrument sball be executed on a 
prlnted form sbowing upon its face tbat it was so taken, no jjerson sball be 
considered an innocent purcbaser thereof tliougb he niay bave given value for 
the same before niiiturity, tlie maker may interpose défense to the collection 
of the same in the bands of any holder, and, finally, that ail sucb negotiable 
instruments not sbowing on their face for what tbey were giVen sball be 
absolutely void. A violation of the statute is punishable by a fine. A de- 
murrer to tins défense was sustained, and the bank bad judgment. 

T. C. McRae, W. V. Tompkins. and U. M. Rose, for plaintiff in 
errer. 

Morris M. Cohn, for défendant in error. 

Before VAN DEVANTER and HOOK, Circuit Judges, and 
IvOCHREN, District Judge. 

HOOK, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The question presented is that of the validity of the Arkansas stat- 
ute, which, as applied to this case, déclares that the notes are non- 
negotiable and are null and void in the hands of an innocent pur- 
chaser, because they were not executed upon printed forms showing 
on their face that they were given in payment of a patented machine. 
It will be noticed that the statute strikes directly at the protection af- 
forded by a patent issued by the national government, and that it 
does not proceed upon any considération of the character of the ma- 
chine itself, or the use for which it is designed. If the manufacture 
and sale of the machine were not protected by letters patent, the 
statute would not be applicable, nor would it apply if a patent once 
issued had expired by limitation. In other words, were it not for the 
patent, the case would not be within the statute. If the notes had 
been given for a car-loading machine precisely like the one in ques- 
tion, but upon which no patent had been obtained, they would then 
be valid obligations free from ail equities in the hands of an innocent 
purchaser. Thèse observations narrow the inquiry, and the question 
is whether a state may so discriminate by hostile législation against 
rights granted by the United States pursuant to the provisions of the 
Constitution. 

This législation has been upheld by the Suprême Court of Arkansas. 
Tilson v. Gatling, 60 Ark. 114, 29 S. W. 35 ; Wyatt v. Wallace, 67 
Ark. 575, 55 S. W. 1105; Roth v. Bank, 70 Ark. 200, 66 S. W. 918, 
91 Am. St. Rep. 80. And it is claimed that authority for it may also 
be found in Patterson v. Kentucky, 97 U. S. 501, 24 L. Ed. 1115, and 
Webber v. Virginia, 103 U. S. 344, 26 E. Ed. 565. There is a wide- 
spread misconception of the doctrine of thèse two cases, and it has 
been freely employed in support of conclusions which in our opinion 
are radically différent from those announced by the Suprême Court.' 
In the Patterson Case, a Kentucky statute, enacted in the rightful exer- 
cise of the police powers of the state, provided for the inspection 
and gauging of illuminating oils and fluids, recognized as standard 
those that ignited and permanently burned at a specified température, 
and conderaned as unsafe for illuminating purposes those that more 
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quickly yielded to combustion. It was soiight to exempt from tlie 
opération of this statute a certain patented oil which could net be made 
to comply with the test, and the exemption claimed rested solely upon 
the ground that the oil was protected by letters patent. The right 
was asserted to sell the patented oil in any part of the United States 
without regard to local statutes or régulations. It will be observed 
that there was no discrimination whatever against any right or privi- 
lège granted by and enjoyed under the Constitution and laws of the 
United States. On the other hand, there was an assertion by Patter- 
son of a spécial immunity and exemption of the patented oil from 
local laws properly enacted with référence to ail property of the class 
described whether possessing patented features or not. It was held 
by the Suprême Court that there was no such exemption from the 
opération of the police laws of the state. 

In the Webber Case there was an attempt by an agent of a man- 
ufacturing company to escape the opération of the tax and license 
laws of Virginia, upon the ground that the machines sold by him were 
covered by a patent. The laws in question had a gênerai application 
and did not relate exclusively to those who sold patented articles. It 
was held that the right conferred by the patent laws upon inventors 
to sell their inventions and discoveries did not remove the tangible 
property to which the invention or discovery was applied from the 
opération of the local laws. 

Similar questions were presented in Jordan v. Overseers, 4 Ohio, 
295, and Vannini v. Paine, 1 Flar. (Del.) 65. In the first of thèse 
cases the assignée of a patent for making, using, and vending a cer- 
tain medicine contended for the invalidity of an Ohio statute regu- 
lating the practice of physic and surgery, and in the second it was 
claimed that a statute prohibiting lotteries did not operate against 
a patented mode of conducting such prohibited business. 

Some courts hâve upheld local statutes requiring that notes taken 
in the sale of patent rights, as distinguished from the corporeal articles 
in which the invention or discovery is exhibited, shall recite such 
facts vtpon their face under penalty of invalidity of the notes or the 
imposition of a fine (Tod v. Wick, 36 Ohio St. 370; Mason v. Mc- 
Leod, 57 Kan. 105, 45 Pac. 76, 41 L. R. A. 548, 57 Am. St. Rep. 327 ; 
New V. Walker, 108 Ind. 365, 9 N. E. 386, 58 Am. Rep. 40; Herdic 
v. Roessler, 109 N. Y. 127, 16 N. E. 198 ; Hankev v. Downey, 116 Ind. 
118, 18 N. E. 271, 1 E. R. A. 447; Sandage v. Manufacturing Co., 142 
Ind. 148, 41 N. E. 380, 34 E. R. A. 363, 51 Am. St. Rep. 165 ; Has- 
kell V. Jones, 86 Pa. 173; Pinney v. Bank, 68 Kan. 323, 75 Pac. 119) ; 
and in some of the cases Patterson v. Kentucky is cited in support of 
the conclusions reached. Other courts hâve denied the validity of 
such statutes (Pegram v. Alkali Co. [C. C] 122 Fed. 1000; Reeves 
V. Corning [C. C] 51 Fed. 774, 787; Castle v. Hutchinson [C. C] 
25 Fed. 394; Helm v. Bank, 43 Ind. 167, 13 Am. Rep. 395; Cranson v. 
Smith, 37 Mich. 310, 26 Am. Rep. 514; Crittenden v. White, 23 Minn. 
24, 23 Am. Rep. 676 ; Woollen v. Banker, 2 Flip. 33, 30 Fed. Cas. No. 
18,030, opinion by Tustice Swayne at the circuit; State v. Eockwood, 
43 Wis. 403; Wilch v. Phelps, 14 Neb. 134, 15 N. W. 361; ITollida v. 
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Hunt, 70 111. 109, 22 Am. Rep. 63 ; Ex parte Robinson, 2 Biss. 309, 
Fed. Cas. No. 11,932, opinion by Justice Davis at the circuit), and 
some of them hâve distinguished Patterson v. Kentucky by directing 
attention to the fact that it related to the tangible product of an in- 
vention which had become a part of the gênerai mass of property with- 
in the state, while the statutes under considération were leveled ex- 
clusively against the incorporeal patent rights granted by the United 
States. 

The doctrine of the Patterson and Webber Cases is clear and vi^ell 
defined. It is that the tangible products of an invention become a part 
of the mass of property of the state and fall within the domain of 
its police power, and that immunity from the lawful exercise of that 
power cannot be claimed solely because of the incident of the patent. 
But it is an entirely différent thing to say that, merely because articles 
are patented, they may for that reason be selected from the mass 
of other property of like character for invidious and hostile discrimi- 
nation. If the Kentucky statue had been directed against certain oils 
solely because they were compounded under a patented formula, and 
had excluded from its opération unpatented oils of like character that 
would ignite and burn at the same température, a différent question 
would hâve been presented from that determined by the Suprême 
Court; and in the Webber Case, if the Virginia statute had required 
those who sold sewing machines protected by a patent to obtain a li- 
cense and pay a tax when such burdens were not imposed upon the 
vendors of unpatented machines, a différent conclusion would, in our 
opinion, bave followed. State v. Butler, 71 Tenn. 222 ; In re Shef- 
field (C. C.) 6-1 Fed. 833. In the case at bar the statute does not 
regard the character of the machinery as such, but is directed solely 
against the casual incident of the patent. To say that the protection 
afforded by letters patent, because of its peculiar characteristics, pré- 
sents a subject for the exercise of tlic police power of the state which 
may be specially selected for discriminatory législation is to say that 
the state bas power to seriously burden and impair a right granted 
by Congress under the authority of the Constitution. There is no 
such différence between patented articles and those of like character 
not patented as will justify such hostile législation against the former 
as is exhibited in the statute under considération. It is the right of 
a patentée to use and enjoy the privilège granted to him, and to 
manufacture and vend the tangible property in which his discovery 
or invention is exhibited to the same extent and with the same free- 
dom as those who deal in like but unpatented articles. Indeed, this 
view is expressed in one of the very cases relied on to reverse the 
judgment of the Circuit Court. In Webber v. Virginia it was said: 

"The combination of différent materials so as to produce a new and valu- 
able product or resuit, or to produee a well-knowa product or result more 
rapidly or better tban before, which constitutes the Invention or discovery, 
cannot be forbidden by the state, nor can the sale of the article or machine 
produced be restricted except as the production and sale of other articles, for 
the manufacture of vi'hlch no Invention or discovery is patented or claimed, 
may be forbidden or restricted." 
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In the manufacture and sale of articles of commerce, tlie right to 
extend crédit and to take negotiable paper which may readily be dis- 
counted and the proceeds turned back into the channels of the busi- 
ness, that its volume may be increased, is a valuable one, and is ex- 
tensively and beneficially employed. That this right may, under an 
assumed exercise of the police power of a state, be denied those en- 
gaged in the manufacture and sale of articles covered by letters patent 
of the United States, and merely because of such fact, while its free 
exercise is permitted to ail others, is inadmissible. With equal reason 
a state may destroy the negotiability of ail notes taken by national 
banks, by other corporations organized under the laws of the United 
States, by citizens of other states, and in Interstate commercial trans- 
actions, and may place ail such notes in a spécial and discredited class 
for the better protection of its own citizens who may be the makers 
thereof. It is obvions that this cannot be done. 

The judgment of the Circuit Court is affinned. 



H. C. COOK CO. V. LITTLE RIVER MFG. CO. 

(Circuit Court of Appeals, Second Circuit. April 2, 1906.) 

No. 140. 

Patents — Infringemfnt — Nati. Clippees. 

The Wenger patent, No. 56!),90.3, for flnger nail clippers, wliile narrow 
in seope, was not antieipated and discloses invention. Also, held in- 
frlnged as to clalm 1, but not as to claim 2. 

Appeal from the Circuit Court of the United States for the District 
of Connecticut. 

Appeal from an interlocutory decree (136 Fed. 414) on dismissing 
bill for infringement of complainant's patent No. 569,903, granted 
October 20, 1896, to Julius D. C. Wenger for a finger nail cutter. 

James C. Chapin and George D. Seymour, for appellant. 
A. M. Wooster, for appellee. 

Before WALLACE, LACOMBE, and- TOWNSEND, Circuit 
Judges. 

TOWNSEND, Circuit Judge. The court below in its opinion has 
discussed the construction of the patent, the devices in issue, and the 
prior art, and reached the conclusion that the patent covered such a 
narrow invention that it was not infringed. 136 Fed. 414. The pat- 
ented cutter comprises a rigid and a résilient cutting member, doubled 
upon each other at their junction, and operated by a lever pivoted 
on the rigid member, having its short end extended through the résil- 
ient member. The departure from the prior art in which the inven- 
tion résides consists in so constructing the combination that the lever 
passes dovi^n through a slot in the rigid member, and transmits its 
rigidity to a résilient member, at a point close to the cutting edges, by 
means of the short end of a lever extended through a perforation in 
the résilient member. The novel functional results of this construc- 
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tion^ inter alia, are to give a powerful purchase, and, while providing 
for the séparation of the members by the use of a flexible member, to 
make it as efficient in the cutting opération as though it were a rigid 
member by imparting to it a firm support, to prevent it from being 
bent or twisted in opération. That this construction was novel ap- 
pears from the admission of defendant's expert, who says as foUows : 

"There is no patent among the patents of the prior art which shows two 
cutter-bearing members, the resilieney of the métal forming one or both 
of them serving to .separate the cutters, and an operating lever pivotally 
mounted on the member which is more rigid than the otlier." 

This admission is confirmed by an examination of the patents cited 
by defendant's expert as the closest références found in the prior art. 
Thèse patents are patent No. 523,708, granted to La Casse in 1894, 
and patent No. 271,022, granted to Beckley in 1883. The defendant's 
expert has selected Fig. 9 of the La Casse patent as illustrating "the 
form of trimmer most pertinent to the subject-matter of this suit." 
But this cutter belongs to a distinct type, differing from that of the 
patent in suit, in that it consists of a rigid member arranged to slide 
back and forth upon another rigid member, which is stationary, and 
a lever pivotally mounted in a longitudinal slot in the stationary mem- 
ber. ' The short end of the lever, however, passes down through the 
movable member, as in the patent in suit. The cutting opération is 
accomplished by the lever forcing the sliding member along the sur- 
face of the stationary member until the cutting edges contact. There 
is no résilient member, no lever imparting rigidity in the sensé of the 
patent in suit, and no such compression of the jaws of cutters mount- 
ed on opposed members or arms, as is shown in the patent in suit. 

Defendant's expert says : 

"The patent to Beeliley shows a construction which is perhaps the closest 
embodiment of the particular construction speciflcally set forth in claim 1 
of the patent in suit. * * * It is a somewhat doser embodiment of 
the construction specifled in the claim than the construction shown in the 
Ijatent to La Casse, for the reason that the movable member of the con- 
struction shown in Fig. 9 of La Casse is not a spring or spring-operated 
member, whereas the movable member in the Bccliley patent is a spring- 
operated member." 

This patent, granted in 1883, is for a lamp wick trimmer. Like Fig. 
9 of La Casse it is operated by sliding one rigid member over the 
other. The spring referred to by defendant's expert consists of a 
pièce of wire so engaged with the members as to cause the sliding 
member after being operated to automatically return to its retracted 
position. Its construction is so différent from that of the patent in 
suit that it could not be adapted for use tliereon, at least without the 
exercise of invention. In our opinion the closest références to the 
patent in suit are found in Fig. 11 of the La Casse patent and in the 
Heim & Matz reissued patent of 1881, No. 9,921, which may be con- 
sidered together. 

Complainant assumes in the discussion of thèse constructions that 
the members or spring arms are so résilient as to bend out of shape. 
But this is not necessarily so, especially to Heim & Matz, wliere the 
arms are preferably formed of a pièce of plate steel. But its lever is 
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piyoted to a yoke. This yoke does not impart rigidity to a résilient 
member, and the short end of the lever does not extend through a 
perforation. The La Casse patent shows in Fig. 11 a lever attached 
to a bar which passes through openings in the two spring cntting 
members. There is, however, no meaus to impart rigidity to a résil- 
ient member. In both Beckley and La Casse the members are either 
ijoth résilient or both rigid. If the former, the cam when operated 
with the yoke or bar would tend to bend both arms out of alignment, 
as there is nothing to support the resiliency of the members when 
the cutting pressure is exerted ; if the latter, the invention of the patent 
in suit is wanting, for without the advantages of a spring action due 
to a résilient member there is no occasion for the strengthening opéra- 
tion of the short end of the lever. We conclude, therefore, that the 
construction of the patent in suit shows sufiicient novelty to support 
the patent, although the invention is a very small and narrow one. 

The defendant's nail cutter differs from that of the patent in hav- 
ing the short end of the lever located between the two members or 
arms, and so arranged as to operate in an upturned bail or staple ex- 
tending from the lower or résilient arm. Its opération, so far as the 
issues herein are concerned, is identical with that of the patent. But 
défendant insists that its short end is not "extended through a perfor- 
ation in the spring member," as claimed in the first claim. We cannot 
assent to this proposition. If the bail or staple consisted of an up- 
turned perforated pièce stamped out of the body of the lower member, 
instead of a separate pièce, there would be no différence in construc- 
tion. There is no différence in function, and, strictly speaking, the short 
arm does extend through a perforation in the spring member, namely, 
the eye of its staple. That the perforation is above instead of below 
the arm of the member is immaterial in view of its functional identity. 

The second claim covers "means for confining the lever when turned 
down into the slot of the rigid member." The défendant does not 
use this means. 

The decree of the court below is reversed as to the first claim, and 
affirmed as to the second claim, without costs of this court. 



VICTOR TALKING MACH. CO. et al. v. AAIEraCAN GRAPHOPHONE 

CO. 

(Circuit Court of Appeals, Second Circuit. Mardi 1, 1900. Rehearing De- 

nied April 23, 190G.) 

No. 237. 

1. Patents — Abandonment or Invention. 

Pending an application for a patent, the spécification of which Is 
broad enoiigh to warrant the making of certain claims which are not 
made, tlie applicant, instead of inserting sucli claims by amendment. may 
at his élection make them the sub.|ect of a new application, whicli in suoh 
case may fairly be considercd a continuation of tlie first, and their omis- 
sion therefrom will not operate as au abaudonment 



nCTOB TALKING MACH. CO. V. AMERICAN GRAPHOPHONE CO, S51 

2. SaME— IKFIÎINGEMENT— GeAMOPHONE. 

Tlie Berliner patent No. 534,543, for Improvements in taïuing machines, 
was not anticipated, and discloses patentable invention; nor Is It in- 
validated by prier public use or abandonment Claims 5 and 35 also held 
Infringed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a decree of the Circuit 
Court, Southern District of New York, sustaining the validity and 
finding infringement of U. S. letters patent 534,543, granted Febru- 
ary 19, 1895, to Emile Berliner for the "Gramophone." 

The opinion in the Circuit Court is reported in 140 Fed. 860. 

Philip Mouro, for appellant. 
Horace Pettitt, for appellees. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judgcs. 

Per CURIAM. In affirming this decree we do not find it neces- 
sary to add anything to the careful and exhaustive discussion of the 
issues which will be found in Judge Hazel's opinion, with one 
single exception. In disposing of the défense of prior public use 
based upon the lecture and exhibition before the Franklin Institute, 
the Circuit Court apparently relied mainly upon the proposition that 
what took place there was not a public use, but rather an expéri- 
mental one. Without discussing the questions thus raised, or ex- 
pressing any definite opinion either way, we prefer to dispose of the 
alleged prior public use by means of the application of Berliner, 
which was filed six months prior to the Franklin Institute lecture, 
and which eventuated in patent 564,586, issued subséquent to the pat- 
ent in suit. The spécifications in that application for 564,586 were full 
enough to warrant the making of the claims hère in controversy (5 
and 35). At any time the application might hâve been amended by 
adding such claims, and in our opinion it is immaterial that, instead 
of thus amending it, he took the broader claims on another applica- 
tion, filed while the first was pending. The second may fairly be 
considered a continuation of the first, and thus Berliner's applica- 
tion antedates the public use, and the facts will not sustain the con- 
tention that he abandoned his invention hère in suit, 

The decree is affirmed. 

Leave to Amend Decree and to Apply for Rehearing on 
New Testimony. 

There is no reason why the mandate should be amended because of 
any existing contract or stipulation as to licensing défendant. The 
decree does not operate to abrogate or modify any such agreement. 
As to the further relief prayed for, the motion is denied, on the ground 
of lâches. 
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W. & J. SLOANE V. DOBSOX et al. 

(Circuit Court, S. D. New York. Mareh 5, 1906.) 

Patent-s — Invention — Fastener foe Stair Cakpets. 

Tbe Adaïus patent, Xo. 587,033, for a fastener for stair carpets, is void 
for lack of patentable invention in view of tlie prior art. 

Suit in equity for alleged infringement of United States letters 
patent No. 587,633, dated August 3, 1897, for a fastener for stair 
carpets. Complainant secks an injunction and an accounting. 

Emerson R. Newell, for complainant. 

Frederick S. Stitt and Charles E. Brock, for défendants. 

RAY, District Judge. Says tlie patentée, Harry C. Adams: 

"My invention relates to an improvement in devices intended for fastening 
or holding stair earpets in place, whieli will readily permit of their being re- 
moved without renioving tlie fasteniugs from tbe stairs. * * * Jiy device 
consists. essentially, of two toothed bars or plates, vvbich are fastened, one to 
tbe riser and tbe otber to tbe troad nenr the junction of the saine, and witb 
their tootbed edgos renioved somewhat from tbe surface of tbe riser and tread, 
and pointing tovv'ards tlie junction of tbe same." 

Claim 1 reads : 

"A fastener for stair carpets, comprising a bar baving a serrated or tootlied 
edge, and means fer secm-ing tbe same near tlie inner angle between tbe riser 
and tread, so tliat tbe toothed edge tbereof projects across said angle, substan- 
tialiy as described." 

Claim 3 reads: 

"A fastener for stair carpets, comprising braçkets or bars seeured at inter- 
vais between the concave angle betvs'een the tread and riser and toothed bars 
or plates seeured thereto, witb their tootbed edges raised from the tread and 
riser, and extending tovvards tbe apex of tbe angle between the two, substan- 
tially as described." 

Claim 3 is as follows: 

"A fastener for stair carpets, comprising two toothed bars or plates, and 
means Connecting tbe same, wbcreby their toothed edges project towards each 
otber, the whoie heing adapted to be seeured in tbe inner angle between the 
riser and tread, and to secure the carpet by having a fold of the same iuserted 
between the toothed edges, substantially as described." 

I find nothing new or novel in the mode of attaching or means for 
attaching thèse toothed bars or plates or bars having serrated or 
toothed edges to the riser and tread of the stairs, respectively, or to 
the brackets or bars which may be and are to be attaclied to the riser 
and tread, or in the toothed bars or plates themselves, except it scems 
to be new to bring thèse toothed plates or bars into stich close juxta- 
position, with their toothed edges pointed towards each other and 
always open, forming an open jaw, that a fold of the stair carpet may 
be inserted between them in the jaw, and kept in place by the tension 
of the carpet above and below the bars and the spring of the fold of 
the carpet within the jaw itself. When this fastener and the stair 
carpet are in place the fastener is invisible, and the carpet is hcld firm- 
ly in place against ordinary walking thereon, but may be readily re- 
moved without disturbing the fastener itself. Utility cannot be de- 
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nied. Thèse toothed bars are old, and had been used to fasten and 
hold carpets upon the floors of rooms. In thèse cases the toothed 
edge of the bar pointed to the sidewall of the room, and placed in 
opposite sides of the room the toothed edges pointed away from each 
other. They co-acted in the sensé that, one end of the carpet being 
Iiooked or caught onto the teeth of one bar, and the carpet stretched 
or drawn tant, and the other end hooked or caught onto the teeth 
of the bar on the opposite side of the room, the two bars served to 
hold the carpet, spread upon the floor, in place. A stair carpet is 
not laid flat upon the floor, and fastened at each end thereof, but is 
or should be a continuous strip of carpeting, extending from the 
bottom of the stairs to the top. It is laid perpendicularly and hori- 
zontally, alternately covering the tread which is trodden upon and the 
riser which is not. The stair carpet must be securely fastened in 
the angle formed by the tread and the riser. It must be drawn and 
held tant. The fastening must be secure and strong and firmly in 
place. The feet of a persan ascending the stairs first push the carpet 
in the tread towards the angle, and then push or pull it away. In 
descending this part of the carpet is pushed away from the angle. It 
is said that, in view of the prior art, there is no invention in so ar- 
ranging thèse serrated or toothed edged bars, the one on the tread 
and the other on the riser, with their teeth pointed towards each 
other (whether first attached to the brackets or bars mentioned in 
claim 2 or not), as to hold a loop or fold of the carpet within the jaw, 
and maintain the carpet in place against constant treading thereon. 
I hâve carefully examined the prior art, and it seems to me that only 
a little thought in devising ways and means with appliances at hand 
was necessary to accomplish ail that bas been done. Almost any 
skilled mechanic would hâve done this. In the language of the Cir- 
cuit Court of Appeals (Second Circuit) in Bradley v. Eccles, decided 
February 8, 1906 (143 Fed. 521) : 

"Its [thèse toothed bars] location In its new environment evineed inerely 
goc:l judn;ment, and the slight changes necessary for the suital)le adaptation 
of the associated parts evinced only ordinary mechanical skill." 

In that case the patentée did much more than was done hère by 
way of invention. No invention is disclosed. 

The défendants are entitled to a decree dismissing the bill, with 
Cûsts. 



b:îunswick-b.\lke-coixexder co. v. 3«;yer, 

(Circuit Court, S. D. New Yorlv, Jlarch 5, lOOG.) 

Patents — Infkincement — Bowling Ai.ley. 

The Wiggins patent, Ko. 023,933, for a bowling alley, diseloses novelty, 
utility, and patentable invention. AIso held iiifringed. 

Suit in equity for infringement of U. S. letters patent No. 623,933, 
for improvement in bowling alleys, dated April 25, 1899, granted to 
complainant as assignée of William H. Wiggins. 
14.-5 F.— 23 
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Philipp, Sawyer, Rice & Kennedy, for complainant. 
Louis C. Raegener and S. h. Moody, for défendant. 

RAY, District Judge. I was convinced upon the argument, and a 
subséquent examination of the record and briefs of counsel has con- 
firmed the impression, that complainant's alley discloses utility and 
novelty. I find invention in view of tlie prior art, which has been 
extensively considered. 

I am also satisfied tliat infringement is made out. It is true that 
defendant's mode of construction is somewhat différent, but he em- 
bodies ail that is covered by complainant's patent. Defendant's mode 
of construction is the same in kind as complainant's, and is not found 
in the prior art. The results obtained are efïected by adopting com- 
plainant's mode of construction and opération. It may be true, and 
I think it is true, that defendant's alley is inferior in some respects 
to complainant's, but infringement cannot be avoided by adopting a 
différent mode of construction simply, so long as the principle or 
mode of opération is copied and adopted. The défendant says that 
his gutters are "fiât gutters, with bufifer strips in the corners thereof." 
He also says "they do not center the misplaced balls, nor do they 
even lessen the amount of wobble, except by lessening the width of 
the gutter, in exactly the same way as shown in Wiggins' own prior 
patents." With this contention this court cannot agrée. The "buf- 
fer strips" of défendant are of such size and peculiar shape that his 
completed gutter is substantially the same as complainant's, and the 
effect upon the bail in centering it and in preventing damage to the 
alley bed is the same, although possibly not to the same degree; that 
is, it may not center the bail as quickly as does complainant's. I can- 
not fînd that Wiggins ever abandoned the construction shown in the 
patent in suit. 

There will be a decree accordingly, and for an accounting and in- 
junction. 



NATIONAL ELECTRIC SIGNALING CO. v. DE FOEEST WIUELBSS 
TELEGRAPH CO. et al. 

(Circuit Court, S. D. New York. April 7, 1906.) 

PATENTS—InFMNOEMENT— WiRELESS Telegrapiting Apparatus. 

The Fessenden reissued patent, No. 12,115 (original No. 727,.'-31) claims 
11, 23, and 25, for a receiver for electro-magnetic waves conslstiug of an 
extrême]}' fine terminal "projecting Into" a liciuid, are infringed by the 
use of a métal strip 1/32 of an Ineh wide. but inclosed in s'iass to tlie 
extrême edge, leaving an extremely fine area the end of which touches 
the surface of a similar liquid, the fine edge of the strip being tlie équiva- 
lent of the fine wire of the patent and the projection of such wire into the 
liquid as explained by the spécification of the patent being merely such 
as to insure a perfect contact which is made if it touches the liquid. 

In Equity. On motion for attachment for contempt. 

William Houston Kenyon, for plaintiff. 

Philip Farnsworth and Edmuird Wetmore, for défendant. 
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WHEEIyER, District Judge. This cause has now been heard on 
a motion for an attachment for contempt by violation of the injunction 
lieretofore granted herein upon Fessenden's reissued patent, No. 12,- 
115, for a receiver of electro-magnetic waves. Nat. Elec. Signaling 
Co. V. De Forest Wireless Tel. Co. (C. C.) 140 Fed. 449. 

What vvas held to be an infringement and specifically enjoined was 
shown by stipulation, and consisted of the extremely fine wire terminal 
of the patent connected with the aerial wire and entering a liquid 
solution of caustic potash in the local circuit between this fine termi- 
nal and the larger électrode Connecting to ground. There is some 
question as to whether or not use of the same devices has been con- 
linued by the défendants since the injunction ; but the most important 
question novi' is whether use of a métal strip ^/3 2 of an inch wide, but 
inclosed in glass to the extrême edge, leaving an extremely fine area 
touching the surface of a similar liquid to that of the patent, in the 
circuit of the local battery, is an infringement. As to this the prior 
De Forest and Smythe patent has been referred back to as showing 
this form to be within the description of that, and not within the in- 
junction upon this, patent; and the varnishing of the surface of the 
bars to prevent short circuiting, is referred to as showing that the 
extremely fine terminal in question must hâve been thereby produced, 
and therefore was in that way shown. But varnishing about a point 
or line in space on a surface or edge would not appear to be any good 
way of showing that such an extremely fine terminal as that of this 
patent was being produced; and although that patent does not now 
any more than at the final hearing seem to show or hint at such a ter- 
minal in such an arrangement as that of this Fessenden patent. The 
statement that the inventors did "not intend to impose any limitation 
so far as the extent of area of the opposed surface is concerned," 
would not show anything further in that direction than had been set 
forth, nor seem to prevent a valid patent for any différence amounting 
to invention between what was so shown and what might afterwards 
be produced. Neither the claims of Fessenden's patent sustained nor 
the injunction appears to be limited in any way by this considération. 

The extremely fine aerial terminal appears to hâve been the invention 
of Fessenden in his bot wire barretter; the connection of it with this 
electrolytic liquid in the local circuit between the aerial and ground 
terminais appears to bave been his invention in his liquid barretter, 
and covered by the claims upheld, and by the injunction. 

It is argued now that thèse claims and the injunction are limited 
by their terms to a terminal extending into the liquid, and that the 
claims are not infringed nor the injunction violated by any arrange- 
ment of a terminal by which it merely touches the liquid. Each of 
the eleventh, twenty-third and twenty-fifth, does refer to the terminal 
as projecting into the liquid; but there is added to the eleventh "substan- 
tially as set forth"; and to the twenty-third and twenty-fifth each, 
"substantially as described." An immersion of platinum of a diameter 
of .0004 of an inch to the depth of .0002 of an inch is mentioned in 
the spécification, "for example," but there is added : "The immersion 
of the terminais should be such as to insure what is known in the art 
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as a 'perfect contact' between the terminais and liquld." This perfect 
contact appears to be the operative and material thing, and the de- 
fendants' device in question appears to, and must to be of any use, 
hâve that. 

The fiât and extremely thin strip does not appear to operate any 
difïerently from the extremely fine wire of the patent; the shape 
whether flat or round is not material; nor does the touch of the fine 
strip to the surface of the liquid appear to act any differently from 
that of the extremity of the wire of the patent projecting such a short 
distance into the liquid; not the form, but only the fact, of the con- 
tact, is material. Hère is the same arrangement of parts for which 
thèse claims of the patent were thought, and held, to be valid in the 
order of size that îoelongs to the minuteness of this art doing the 
same thing in substantially the same way. 

It follows that this .must be held to be an infringement, and a viola- 
tion of the injunction. Let an account be taken of the extent of ail 
of the infringements. 



STANDARD ROLLER BEARING CO. v. IIESS-BRIGIIT MFG. 00. 

(Circuit Court, E. D. Pennsylvaiiia. 3Iay 4, 190G.) 

No 5. 

Patents — Suit for iNFRiNOW^rEKT — Preltjitnakt Injusotion. 

A preliminary injunction should not be granted to restrain an alleged 
infringement of a pajjer patent issued more than 10 years before suit, 
the validity of which bas not been ostablisbed by adjudication or public 
acquiescence, and wbere there is a strong showing of anticipation. 

[Ed. Note. — For cases in point, see vol. 38, Cent. Dig. Patents, §1 
474-i77.] 

In Equity. Suit for infringement of patent. On motion for prelimi- 
nary injunction. 

Henry P. Brovvn and A. B. Stoughton, for complainant. 
Wni. A. Gray and Robert Fletcher Rogers, for respondent. 

HOLLAND, District Judge. In this motion for a preliminary in- 
junction it appears patent No. 417,340, known as the "Scales Patent," 
for an improvement in journal bearings, was issued to William S. 
Scales, George G. Frost, and Joseph PL Clark on December 17, 1889, 
and by them assigned to the complainant on February 38, 1906. A fevv 
days after obtaining title this motion for a preliminary injunction was 
made. The respondents reply that the patent bas never been adjudi- 
cated, nor is its validity established by a public acquiescence, and that 
it is invalid because of anticipation. It has been a mère paper patent, 
and up to the présent time the device has not been manufactured or 
sold to the public by the patentées. About a year ago the respondents, 
through their own efforts, created a demand for a bearing similar to 
the one describcd in the patent. They bave been engaged in selling 
them since that time, and after an examination of the Patent Office, to 
avoid interfering with other rigiits, they engaged in the manufacture 
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of bail bearings in the city of Philadelphia. Th«y are importers of 
large quantities of a similar article from abroad. They admit that the 
bail bearings manufactured and imported by them are similar to those 
described in the complainants' patent, but aver, however, that the pat- 
ent is invalid because of anticipation. The patent in question was is- 
sued on the 17th day of December, 1889, as applied for, without any 
objection in the Patent Office whatever. No one regarded the device 
patented of sufïicient value to manufacture it, and not until the re- 
spondents created a demand for this kind of bearing did the com- 
plainants investigate the questions of existing patents, and, as a resuit, 
purchased the one in suit. They secured title to it in February 38, 
1906, and are about to engage in the manufacture of bail bearings such 
as described in the patent. The respon dents called the court's attention 
to two patents which they claim anticipâtes the one issued to Scales 
and others. 

An inspection of thèse patents and an examination of the évidence 
leads the court to the conclusion that this injunction should not be 
awarded, notwithstanding the fact the respondents admit that the 
article manufactured and sold by them is similar to that described in 
the patent, because there bas never been an adjudication, nor bas there 
been such a public acquiescence in the patent sufïicient to establish its 
validity, and the patents cited as anticipations so closely resemble the 
one in suit that the court is led to the conclusion that the respondents 
should not be restrained at this time from continuing the manufacture 
of their bearings, especially as the évidence indicates that thev are able 
to respond in any damages which the complainants on a final hearing 
may be able to establish. 

We think the conclusion arrived at in this case is amply sustained by 
the cases of Grover & Baker Sewing Machine Company y. Williams, 
11 Fed. Cas. 83; Ravmond et al. v. Boston Woven Hose Co. (C. C.) 
39 Fed. 365 ; Ertel v. Stahl, 65 Fed. 521, 13 C. C. A. 31 ; Consohdated 
Fastener Co. v. American Fastener Co. (C. C.) 94 Fed. 523; Walker 
on Patents (4th Ed.) § 667; Blount v. Société et al, 53 Fed. 102, 3 C. 
C. A. 455. 

Motion for a preliminary injunction is overruled. 



HAARMANN DE IvAIRE-SCHAEFER GO. v. LUEDKKS et al. 

(Circuit Court, S. D. New Yoric. March 27, lOOC.) 

Patents — Infringement — Akomatic Ketoke. 

The Tiemann patent, No. 556,943, ior aromatic lietone and process for 
making same, claim 1 held not infringed. 

In equity. Suit for alleged infringement of letters patent No. 556,- 
943, granted March 24, 1896, to Johann C. W. F. Tiemann, on appli- 
cation filed May 11, 1893, for aromatic ketone and process of making 
same. 

Elisha K. Camp (Philip Mauro and C. A. L. Massie, of counsel), 
for complainaut. 
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Briesen & Knaiith (Arthur v. Briesen and Hans v. Briesen, of 
counsel), for défendants. 

RAY, District Judge. The patent in suit contains four claims, but 
daim 1 only is in suit. I think title in complainant is shown. In- 
fringement must be proved; it is not presumed and the évidence 
ought to be satisfactory to tlie trial court. In this case I appreciate 
the difificulties under which coniplainants labored, but am far from 
convinced that défendants hâve infringed. I also doubt the validity 
of the patent, but will not pass on that point. Assuming it to be 
valid, infringement is not shown. 

The défendants are entitled to a decree dismis^inp- the bill of com- 
plaint, vvith costs. 



HARTMAN v. JOHN D. PARK & SONS 00. 

(Circuit Court, E. D. Kentucliy. February 14, 1906.) 

No. 2,440. 

PEOPEETY Sf.CRET PEOCESS — IJS'OinENTS OF OWNERSHIP. 

The patent and copyright statutes, in conferring upon an Inventer 
or autlior the exclusive riglit to make use and sell articles embodying his 
invention or autliorsliip, create in him a new right and do not extend or 
continue a previously existing right. The ovvner of a secret process, not 
putented, has no such exclusive right to make, use, and vend the article 
to whieh it relates, but he lias the right to keep his knowledge to himself 
aud to protection of the same as a property right against one, who, in 
violation of contract or through a breaeh of trust or confidence, under- 
takes to apply the secret to his own use or to impart it to others. 

FEd. Note. — For cases in point, see vol. 40, Cent. Dig. Property, § 2. 
Disclosure of trade secrets, see note to S. Jarvis Adanis Co. v. Knapp, 
58 C. O. A. 8.] 

Saijes — Right to Restmot Future Sales — Efeect or Patent. 

The owner of a patent or copyright after an absolute sale of tlie article 
covered thereby may, by virtue of the exclusive right givcn him by statute, 
and his right to withliold or restrict licenses under his monopoly, retain 
control of future trade in the article sold, as to priées of resale, etc., irre- 
spective of any condition in the contract of sale, but the right to reserve 
such future control by contract is not derived from the statute, but exists 
if at ail by the eommon law, and may as lawfully be exercised by the 
seller of an unpatented article. 

Coktbacts — Restbaint of Tkade — Sale of Article Made by Secret Pro- 
cess. 

Provisions in a contract for the sale of a secret process restraining its 
use or its communication to others are not invalid as in restraint of trade, 
because necessary to protect the property right in the subject-matter of the 
contract, but such considérations do not apply to coutracts for the sale of 
the article produced b,y such process which are subject to the same rules 
as contracts for the sale of any other article of manufacture. 

Same. 

A System of contracts made by the manufacturer of a proprietary medi- 
cine between liiin and wholesale dealers, to whom alone he sold his medi- 
cine, by which the.v were bouud to sell only at a certain price aud to retail 
dealers designated by him, aud between him and the retail dealers by 
which, in considération of beiiig so designated, tliey agreed to sell to con- 
sumers only at a certain price, is not unlawful as iu restraint of trade, but 
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is a reasonable provision for the proteetion of the mamifiieturtn-'s trade, 
aiul he is entitled to an injunction to restrain a défendant from iuducing 
other parties to sucli contra cts to violate tlie same. 

In Equity. On deniurrer to bill. 

F. W. Hinkie, F. F. Reed and E. S. Rogers, for plaintîff. 
W. J. Shroder, Alton B. Parker, Morris & Fay, for défendant. 

COCHRAN, District Judge. This case is before me on demurrer 
to the bill for want of equity. The bill allèges in substance that com- 
plainant is the manufacturer and seller amongst other medicines of one 
known as "Peruna" ; that the formula by which it is made was dis- 
covered by him, and is known only to him and his trusted employés ; 
that he puts it up in bottles, each of which is inclosed in a loose white 
wrapper bearing the words "Peruna the Great Tonic" and has pasted on 
it a label giving its history, the theory upon which it is based, the 
aliments for which it is recommended, and the directions for taking 
it, and is serially numbered, the number being stamped both on the 
wrapper and label in several places; that he sells the medicine to 
Wholesale druggists only, who in turn sell to retail druggists, who in 
turn sell to consumers ; that the wholesalers to whom he sells contract 
with him not to resell except to retailers designated by him and at 
certain priées, and the retailers whom he désignâtes contract with 
him not to resell to consumers except at certain priées ; that his priées 
to the wholesalers are uniform and so are the priées fixed by him 
of wholesalers to retailers and of retailers to consumers ; that he alone 
advertises the medicine and créâtes the demand for it; that with each 
package of medicine is furnished a card containing the sériai numbers 
of the bottles therein and the wholesalers are required to note thereon 
the retailers to whom same is sold, and to return it to complainant; 
that the défendant, a Kentucky corporation, is a wholesale druggist; 
that it obtains said medicine from complainant's wholesalers and re- 
tailers by false and fraudulent représentations, surreptitious, and dis- 
honest methods and persuading them to break their contracts with him, 
and sells same to retailers operating "eut rate drug stores" at less than 
the wholesale priées fixed by him, who in turn sell to consumers at 
less than the retail priées so fixed; that before the medicine is so 
sold to consumers the wrappers are removed and the labels are de- 
faced so as to obliterate the sériai numbers stamped thereon and the 
information thereby given; and that défendant gives out and an- 
nounces that he will continue so to obtain said medicine and so dispose 
of it. The relief sought is an injunction against his so doing. 

The defendant's contention is that complainant has no right to sell 
his medicine outright to the wholesalers, and at the same time retain 
a control over the subséquent trade therein as to the retailers to whom 
and priées at which the wholesalers may resell and as to the priées 
at which the retailers may resell to the consumers, and that, hence, the 
System of contracts by which he is attempting to retain such control is 
unlawful. It concèdes that if this contention is not correct the com- 
plainant is entitled to the relief he seeks. The demurrer, therefore, 
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présents for détermination the single question as to whetlier this con- 
tention is correct. Its counsel advance two arguments in support 
thereof. The first one présupposes tliat the owner of a patent or copy- 
right has the right to sell the things patented or copyriglited outright, 
and, at the same time by such System of con tracts, retain such control 
over the subséquent trade therein. It is that such owner lias such 
right by virtue alone of the fédéral statutes as to patents and copy- 
rights, and that as there is no statute giving any rights to the owner 
of a secret process lie does not hâve such right. The argument has 
some plausibility and has bothered me somewhat — less, however, in 
concluding that it is not sound than in demonstrating that it is not 
in a lucid and convincing way, which I hâve aimed to do. In order 
to détermine its validity it should be ascertained first what rights the 
owner of a patent or copyright has by virtue alone of the statutes as 
to patents and copyrights. They in express terms confer the exclusive 
right to make, use, and sell the things patented or copyrighted. Un- 
questionably the owner of a patent or copyright has this right by 
virtue alone of said statutes. It arises solely therefrom. If it were 
not for them he would not hâve the right. No other person has any 
such right in relation to any other articles. Complainant's counsel 
hesitate to concède this, if they do not actually dispute it. They con- 
tend, in efïect, that an inventer or author who has not obtained a 
patent or copyright has, before publication, such right in relation to 
articles embodying liis invention or authorship and that the owner 
of a secret process who may be an inventor and entitled to a patent, 
and who is in exactly the same position as an inventor or author who 
has not obtained a patent or copyright before publication has such 
right in relation to articles embodying his secret process. As to the 
former they say that he has precisely the same rights which an in- 
ventor or author who has obtained a patent lias. To make sure of 
this I quote from their brief. They say: 

"It is therefore proposed — to show that in case of inventors and authors — ■ 
precisely the same exclusive monopolistie and ail conti-olliug property rights in 
inventions and literary produets subsisted at common law before publication 
as are given by statute after publication. The right given by the fédéral copy- 
right statute is the exclusive right to print, publish and sell the production. 
The right given by the patent statutes is the exclusive right to make, use and 
vend the invention. At common law and by natural right the author of a book 
or the discoverer of an iraprovement in machinery, art or manufacture has 
precisely the same rights before publication." 

Again they say: 

"The common-law right and the statutory right are identical in their na- 
tures." 

As against thèse views many expressions from learned judges can 
be quoted. As for instance, in the case of Wheaton v. Peters, 8 l'et. 
(U. S.) 591, 8 L. Ed. 1055, Mr. Justice McLean, in referring to the 
fédéral statutes as to copyrights, said: 

"Congress then by this act instead of sanctioning an existing right as con- 
tended for created it." 
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And in the case of Gayler v. Wilder, 10 How. (U. S.) 477, 13 L. 
Ed. 504, Mr. Chief Justice Taney said : 

"ïlie inventer of a new and useful iinprovement certainly bas no exclusive 
right to it until he obtains a patent. This riglit is created by the patent." 

And again in the case of In re Brosnahan (C. C.) 18 Fed. 62, Mr. 
Justice Miller said: 

"The sole object and purpose of the laws which constitute the patent and 
copyright Systems is to give to the author and inventer a monopoly of vchat 
he has written or discovered, so that no one else shall make or use or sell bis 
writings or liis invention without liis permission ; and what is granted to him 
is the exclusive right; not the abstract right but the right in him exclusive 
of everybody else." 

Concerning tliese expressions compiainant's counsel say: 

"AU that is meant or Intended to be meant, when varions courts bave said 
that copyright and patent laws croate new rights, must be simply that thèse 
statutes hâve continued and extended the old rights after publication or dis- 
closure." 

In this line they frequently speak of the rights of an inventer or 
author who has obtained a patent or copyright as being an extension, 
protraction, continuance, or prolongation of the rights he had in the 
absence of publication before he obtained his patent or copyright. 
Counsel for défendant, though taking issue hère with compiainant's 
counsel, at times use language implying what they contend. They 
speak of an inventor or author losing his exclusive right by publication 
and of his preserving it by obtaining a patent or copyright. I cannot 
concur in this contention. An inventor or author who has not ob- 
tained a patent or copyright does not hâve before publication the 
exclusive right to make, use, and sell articles embodying his invention 
or authorship. Nor does the owner of a secret process hâve exclusive 
right to make, use, and sell articles embodying his secret process. 
The statutes as to patents and copyrights in conferring upon an in- 
ventor or author the exclusive right to make, use, and sell articles 
embodying his invention or authorship create in him a new right, and 
do not extend, protract, continue, or prolong a previously existing 
right. An inventor or author who has not obtained a patent or copy- 
right, has, before publication, a valuable right of another kind. He 
has the right to keep the knowledge of what he has invented or com- 
posed to himself. No one can lawfuUy obtain it from him without 
his consent. So, likewise, the owner of a secret process has the right 
to maintain the secrecy of his process. Both such an inventor or 
author and such owner hâve a right to sell their knowledge and their 
light to keep it a secret to another and vest him with the same rights 
in regard thereto as he has. They hâve the right to impart the knowl- 
edge to others with restrictions as to the use they shall make of it, 
and to hâve them make no greater use of it. Such knowledge as well 
as the articles embodying it is property, and entitled to the protection 
of the courts. From a commercial standpoint, the owner of a secret 
process may be in as good a position, if not better, than an inventor 
or author who has obtained a patent or copyright. But the exclusive 
right to make, use, and sell articles embodying his invention or au- 
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thorship which such an inventor or autlior has is not tlie same as the 
right to secrecy which the owner of a secret process or an inventor 
or author who has not obtained a patent or copyright has before pub- 
Hcation. The two rights are entirely distinct. 

In the case of Peabody v. NorfoUc, 98 Mass. 452, 96 Am. Dec. 664, 
Judge Gray said: 

"If one invents or discovers and keeps secret a process of manufacture, 
whetber a proper subject for a patent or not, he lias not indeed an exclusive 
right to it as agninst the public or asainst those who, in good faith, acquir>" 
knowledge of it ; but he has a property in It which a court of chancery will 
protect against one who in violation of contract and breach of confidence un- 
dertakes to apply it to his own use or to disclose it to a third person." 

In the case of Chadwick v. Covell, 151 Mass. 190, 23 N. E. 1068, 
6 L. R. A. 839, 21 Am. St. Rep. 443, Judge Hohnes said, with réf- 
érence to a secret formula for making a medicine, that the owner 
thereof "had not the exclusive right to the use of the formula. His 
only right was to prevent any one from obtaining or using them 
through a treach of ti-ust or confidence." 

In the case of Tabor v. Hofïman, 118 N. Y. 31, 23 N. E. 12, 16 
Am. St. Rep. 740, Judge Vann said : 

"If a valuabie medicine not protected by patent is put upon the market any 
one may, if he can by chemical analysis and a séries of experiments or by any 
other use of the medicine itself aided by his own resources, discover the in- 
grédients and their proportions. If he thus flnds ont the secret of the pro- 
prietor he may use it to any extent that he desires without any danger of 
interférence by the courts. But because thls discovery luay be possible by 
fair means, It would not .l'ustify a discovery by unfair means, such as the 
bribery of a clerk who In the course of his employment has aided in compound- 
ing the medicine and had thus become familiar with the formula. The courts 
hâve frequently restrained persons, who hâve learned a secret formula for 
compounding medicines, beverages and the like, while in the employment of 
the proprietor, from using it themselves or imparting it to others, to his in- 
jury." 

And in the case of Vulcan Detinning Co. v. American Can Co. 
(N. J. Ch.) 58 Atl. 390, Vice Chancellor Reed said: 

"A patent protects its owner and his assignées and licensees against every 
one Infringing it, while a trade secret protects its owner only against those 
Who hâve learned the secret under a contractual or confidential obligation." 

It must be accepted, therefore, as true that as to the exclusive right 
which the statutes as to patents or copyrights confer the owner of 
a patent or copyright has it by virtue alone of said statutes. It arises 
solely therefrom. If it were not for them he would not hâve it. And 
no other person has any such right in relation to any other articles. 
This right, however, is not the same as the right in question; that 
is, the right on the part of the owner of a patent or copyright to 
sell the things patented or copyrighted outright, and at the same time 
by a System of contracts similar to that involved herein retain control 
over the subséquent trade therein. As counsel for défendant say the 
two are essentially différent. And this exclusive right is the only 
right which those statutes in express terms confer. It foUows, there- 
fore, that, if the owner of a patent or copyright has the right to sell 
the things patented or copyrighted and at the same time by such a 
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System of contracts retain control over the subséquent trade therein 
by virtue alone of said statutes, he does not hâve it directly therefrom. 
Said statutes do not in express terms confer it upon him. If he has 
it at ail, he must corne by it indirectly; that is, through said exclusive 
right. It must grow out of that right. And it must be conceded that 
if it does grow out thereof that he has it by virtue alone of said stat- 
utes, just as much so as he has the exclusive right by virtue alone 
thereof, which we hâve heretofore demonstrated. The question I hâve 
been considering, then, simmers down to this: Does the right which 
it is presupposed the owner of a patent or copyright has — that is, the 
light to sell the things patented or copyrighted outright, and at the 
same time by a System of contracts similar to that involved herein 
retain the control over the subséquent trade therein as to retailers to 
whom and priées at which the wholesalers may resell, and as to the 
priées at which the retailers may resell to the consumers — grow out of 
the exclusive right which those statutes confer, and which the owner 
of a patent or copyright has by virtue alone thereof? 

To answer this question correctly it is essential that we look more 
deeply into this exclusive right so conferred, and ascertain its exact 
nature. No better définition of the nature of this exclusive right 
which the owner of a patent has by virtue alone of the statutes as to 
patents can be found than in thèse words of Mr. Chief Justice Taney, 
in Bloomer v. McQuewan, 14 How. (U. S.) 539, 14 L. Ed. 533, to wit: 

"The franchise whieh the patent grants consists altogether in the right to 
exclude every one from maiving or using or vending the tlaing patented, without 
the permission of the patentée. This is ail he obtains by the patent." 

In other words, the right is the right to prevent every one from 
making, or using, or selling the thing patented without his consent. 
Or, to put it dififerently, it is the right to sue any one who so makes, 
uses, or sells the thing patented. It is not the right to make, or to 
use, or to sell the thing patented. That he has the right to do ir- 
respective of the statute by virtue of the common law. That it is 
the former right, and not the latter which the statute grants, and the 
patentée has by virtue thereof, is pointed out in thèse words of Mr. 
Justice Harlan in Patterson v. Kentucky, 97 U. S. 506, 24 L,. Ed. 1115, 
to wit: 

"The right to sell the Aurora oïl was not derived from the patent ; that right 
existed betore the patent, and unless prohibited by valid local laws could hâve 
been exereised without the grant of the latter's patent. The right which the 
patent primarily secures is the exclusive right in the diseovery, which is an 
incorporeal right, or in the language of Lord Mansfield, in Millar v. Taylor, 4 
BuTr. 2.503, 'a property in notion' which has no corporeal tangible substance." 

Having the right to prevent every one else from making, using, 
or selling the thing patented, he has the right to permit any one else 
to make, use, or sell it. This right to license does not exist by virtue 
of the statute. It is a common-law right. In the case of United 
States v. American Bell Téléphone Co. (C. C.) 29 Fed. 17-43, Judge 
Jackson said: 

"The right of the patent owner to permit or license the use of the invention 
Is not the créature of the fédéral franchise or statute, but of the common law." 
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Just as the exclusive right of the owner of tlie patent lias been de- 
fined as the right to sue any one who makes, uses, or sells the thing 
patented, so the grant of a license to another by the owner of the 
patent may be said to be a grant of the right not to be sued for making, 
using, or selling the things patented. 

Judge Lurton, in Heaton Peninsular Button Fastener Co. v. Eurêka 

Specialty Co. (77 Fed. 288, 25 C. C. A. 267, 35 L. R. A. 728), said: 

"It has been said tliat tbe sole matter conveyed in a license is the riglit not 
to be sued." 

Still further, it is to be noted tliat what the owner of a patent has 
a right to prevent every one else from doing, and to sue him if he 
does it, is either one of three separate and distinct things, to wit, making 
the thing patented, using the thing patented, or selling the thing pat- 
ented. Likewise, the common-law right of doing which the owner 
of the patent has is of doing either one of thèse three things. And 
the like right of licensing others to do which the owner of the patent 
has is to make the thing patented, to use the thing patented, or to 
sell the thing patented. The statutory exclusive right of prévention 
and suing consists of thèse three separate and distinct things, and the 
common-law rights of doing and licensing to do consists also of thèse 
three separate and distinct things. 

In the case of Adams v. Burke, 17 Wall. (U. S.) 453, 21 L. Ed. 
700, Mr. Justice Miller said: 

"The right to manufacture, the rigbt to sell, and the right to use are each 
substantlal rights, and may be granted or eoni'erred separately by the paten- 
tée." 

Hence, the patentée may license another simply to make the thing 
patented. If he licenses him to do no more he has no right to use 
or to sell the thing patented. He simply acquires title to the thing 
patented if he makcs it under the license. He can neither use nor 
sell iî-, Walker on Patents, § 297, says: 

"It is not to be presuined that a right so nugatory as a bare right to malîa 
was the only subject of a license for wliicli a valuable considération was paid." 

But it is possible that the license may go no further and it is con- 
ceivable that a patentée might grant no greater license. So, in ad- 
dition to licensing such other person to make the thing patented, he 
may license him to use it, or to sell it, or to both use and sell it. If 
he licenses him to use it only, he has no right to sell it, and if he 
licenses him to sell it, he has no right to use it. Again, the owner of 
the patent may, instead of licensing another to make the thing patent- 
ed, make it himself, and sell it to such other person. If the sale 
covers the entire transaction, the purchaser acquires the title to the 
thing patented, but he can do nothing with it. He can neither use 
nor sell it, just as in the case of one who makes the thing patented 
under a license so to do only. Hère, as there, it is not to be presumed 
that such is the entire transaction, but it is possible that it may be 
so, and it is conceivable that one might so limit it. The presumption, 
however, is, nothing else appearing, that the purchaser is licensed to 
either use or sell it. But there may be an express license simply to 
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use it, in which case he has no right to sell it, or it may be simply 
to sell it, in which case he has no right to use it. If he is licensed 
expressly or impliedly to both use and sell it, the thing patented is 
said to pass outside of the monopoly created by the statute, just as 
if he is licensed to make the thing patented and also to use and sell it. 
Whenever a licensee is limited to doing one or two of the three things 
which he may be licensed in relation to or with the thing patented, 
and he does one or two of the three things, as the case may be, which 
he is not licensed to do, he invades the exclusive right of the patent 
owner, and infringes the patent, just as much so as if he had had no 
license at ail, and had done such thing or things. But such are not 
the only limitations which a patent owner may put upon his license. 
The limitations so far considered hâve to do only with the three 
fields of opération, to wit, making, using, and selling the thing pat- 
ented. He may limit the licensee as to what he may do with the 
thing patented in either one of thèse separate fields of opération. He 
may limit the licensee as to when, and how, and the extent to which 
he may make the thing patented. He may limit the licensee as to 
when, and how, and the extent to which he may use the thing patented. 
He may limit the licensee as to when, and how, and to the extent 
to which he may sell the thing patented. H he so limits the licensee 
in any particular field of opération, and the licensee exceeds the limita- 
tions in that iield, even though he does not go outside thereof into 
any other field, he invades the exclusive right of the patent owner, 
and infringes the patent, just as much so as if he had had no license 
at ail, and had done the things which exceed the license. 

We come, then, to this. The owner of a patent may make the 
things patented himself, and sell them to others and license such others 
to resell them, but may limit the license to resell to such persons as 
he may designate and at certain priées and the license of such per- 
sons to resell to others at certain priées. If he does so, and the first 
purchasers exceed the license either by selling the things licensed to 
persons other than those they were licensed to sell to or by selling at 
différent priées from those at which they were licensed to sell at or 
the second purchasers exceed the license by selling the things licensed 
at différent priées from those at which they were licensed to sell at, 
then, in either case, the purchasers so exceeding the license invade the 
patent owner's exclusive right, and infringe the patent. That this is 
so is established bv several récent décisions. They are : Edison Phono- 
graph Co. v. Kaufmann fC. C.) 105 Fed. 900: Same v. Pike (C. C.) 
116 Fed. 863 ; Victor Talking Machine Co. v. The Fair, 12-3 Fed. 424, 
61 C. C. A. 58 ; National Phonograph Co. v. Schlegel, 128 Fed. 733, 
64 C. C. A. 594. 

The first three of thèse cases are cited and relied on by defendant's 
counsel as supporting their contention herein that the owner of a patent 
or copyright has the right to sell the things patented or copyrighted, 
and, at the same time, by a System of contracts similar to that involved 
herein, retain such control over the subséquent trade therein. In the 
first two cases the complainant was the same. It was the owner of 
I^atents for phonographs and phonograph records which it made and 
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sold for resale. It sold only to jobbers and to them only under what 
was called a "Jobber's Agreement." That agreement contained a 
limitation as to the prices at which and the dealers to whom the job- 
bers could resell the things patented; the latter being dealers who 
would sign an agreement containing a limitation as to the prices at 
which they could resell to users, and who were not on their suspended 
list. In the Kaufmann Case, a dealer who had purchased certain of 
the things patented from one who had purchased them from com- 
pîainant under a jobber's agreement with notice of the dealer's prices, 
but who had not signed a dealer's agreement was reselling them, at eut 
prices; that is, at less than dealers' prices. In the Pike Case, a jobber 
resold to a dealer who had not signed a dealer's agreement, but who 
knew of the limitations in the jobber's agreement as to the persons 
he could sell to. It was held in each case that there had been an 
infringement of the patent, and that the complainant was entitled to an 
injunction; in the one case restraining défendant from selling at less 
than dealer's prices and in the other case from selling at ail. 

In Victor Talking Machine Co. v. The Kair, the complainant was 
the owner of a patent for gramophones which it made and sold for 
resale. On each gramophone which it sold was a notice limiting 
dealers from selling it to the public at less than a certain price. The 
défendant, a proprietor of a department store purchased certain of 
such gramophones from a jobber with notice of the limitation, and was 
reselling them to the public at less than the fixed price. It was held 
that he was infringing the patent, and that complainant was entitled 
to an injunction restraining him from so doing. Judge Baker said: 

"By it« terms the grant covers tliree separate or separable fields. The paten- 
tée may agrée with one that he will not exclude him from mailing, with 
another from using. and with yet another from selling deyiees tliat exemplify 
tlie principles of his invention. Within the field of making, it has never been 
doulitcd, so far as we are aware, that he may siibdivide as he pieases and ofCer 
to sell or lease in the most fanciful parcels on tlie harshest terms ; that 
whether pnrchasers and tenants come or not is purely his own concern; and 
that, if purchasers or tenants do not come, the courts will enforce the terms 
of the sale or lease. And how could it be otherwise. Ownlng the whole, ho 
owns every part. Tlie field being his property, and there being no law for 
seizing it and adjudgiug his damages, he cnnnot be compelled to part with his 
own except on indueemonts to his liliing. The same conditions nrast prevail 
within the field of use, for how can it be distlnguisbed? And the Circuit Court 
of Appeals for the Sixth Circuit, in a case we thoroughly approve (Heaton- 
Peninsular Button Fastener Co. v. Eurêka Spocialty Co., 77 l'ed. 288, 25 C. 
C. A. 267, 35 II. R. A. 728), has ruled that a patentée may farni ont such a 
part of the field of use as he pieases, and retain the balance and that who- 
ever witliout permission enters the reserved portion is an infringer. Tliis 
case has been followed and api)roved by the Circuit Court of Appeals for the 
Second Circuit in Cortelyou v. Lowe, 111 Fed. 1005, 49 C. C. A. 671. The fleld 
of sale is as miich within the monopoly as the otUers. and so it has been de- 
cided. Bernent v. National Harrow Co., 180 U. S. 70, 22 Sup. Ct. 747, 46 D. 
Ed. 1058. And in Edison Phonograph Co. v. Kaufmann {C. C.) t05 Fed. 900 ; 
and Same v. Pike (C. C.) 116 Fed. 80.S, the holdings were that a patentée may 
reserve to himself as an ungranted part of his monopoly of sale the riglit to 
flx and control the prices at which jobbers and dealers may sell the patented 
article to the publie, and that whoever without permission enters the reserved 
portion Is an Infringer." 
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In National Phonograph Co. v. Schlegel, the complainant was the 
exclusive licensee for sale of the complainant in the two Edison 
Phonograph Company cases. It carried on the business of selling 
phonographs to jobbers under the same System of agreements, as 
stated, in giving the facts of those cases. A jobber who had purchased 
certain of the things patented under a jobber's agreement was selling 
them at less than the priées stipulated, and to dealers who did not 
sign the required dealer's agreement. It was held that complainant 
was entitled to an injunction against the jobber restraining him from 
so doing. The complainant, though merely an exclusive licensee for 
sale, was treated as in the position of the patentée. Judge Vande- 
vanter said: 

"This is not a suit by the patentée or an assignée to enjoin the infringement 
of a patent, but it is a suit by an exclusive licensee for sale of articles em- 
bodying the patented invention or discovery to restrain the future violation 
of an under license or contract for the sale of such articles by a sublicensee. 
However, the validity of the under Iicen?e or contract and tbe right of the 
licensee to restrain the future sales in violation thereof must necessarily be 
determined by the patent laws and by the rules applicable to a suit by a 
patentée or an assignée to enjoin the mfringement of the patent." 

And again he said: 

"An unconditional or unrestrieted sale by the patentée or by a licensee au- 
thorized to make such sale of an article enibodying the patented invention or 
dlsfio\ery passes the article without the limits of the monopoly and uuthorizes 
the buyer to use or sell it without restriction; but to the estent that the sale 
is subject to any restriction upon the use or future sale the article haiî not 
been released from the monopoly, but is within its limits, and as against ail 
who bave notice of the restriction is subject to the coutrol of wboever retains 
the monopoly. This results from the fact that the monopoly is a substantial 
property right conl'erred by law as an inducement or stimulus to useful in- 
ventions and discovery, and that it rests with the owner to say what part of 
this property he will reserve to himself and what part he will transfer to 
others and upon what terms he will make the transfer." 

Thèse four cases, which ail had to do with limitations within the 
fîeld of selling were based upon the earlier and notable case of Heaton- 
Peninsular Button Fastener Co. v. Eurêka Specialty Co. (77 Fed. 
388, 25 C. C. A. 267, 35 E. R. A. 728), which had to do with a 
limitation within the field of using. The complainant was the owner 
of a patent for machines to fasten buttons to shoes. To do their work 
it was necessary to use, in connection with them, staples adapted there- 
to, but which anybody could make. Complainant sold the machines 
through jobbers to purchasers for use, attaching to each machine a 
métal plate on which was expressed a limitation as to its use, that 
it was to be used only with staples made by it. The défendant was 
charged with persuading users of such machines to purchase from it 
staples not made by complainant for use therewith. It was held that 
such users were infringers of the patent, and the défendant a con- 
tributory infringer thereof, and that complainant was entitled to an in- 
junction against défendant, restraining it from continuing so to do, 
notwithstanding thereby complainant was given a monopoly in staples 
adapted for use with such machines. Judge Eurton said; 
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"The buyer of the machine undotibtedly obtains the title to the machine em- 
bodylng the invention, subject to a reverter in case of violation of the condi- 
tions of the sale. But, as to the right to use the invention, he is obviously a 
mère licensee, having no interest in the monopoly granted by the letters patent. 
A license opérâtes only as a waiver of the nionopoly as to the licensee, 'and 
estops the licensor from exeroising the prohibitory powers in dérogation of 
the privilèges conferred by liim upon the licensee.' Rob. l'at. §§ 800-808. 
* * * A licensee is one who is not the owner of an interest in the patent, but 
who bas, bv oontract, acquired a right to niake or use or seil machines enihody- 
ing the invention. Gayler v. Wilder, ]0 How. (U. S.) 477, 13 L. Ed. 504 ; Oliver 
V. Chemical Works, 109 U. S. 75, 3 Sup. Ct. 61, 27 L. Ed. 862 ; Rob. Pat. SS 006- 
60S. Aliénations of a mère right to use the invention operate only as lieenses." 

Again he said: 

"The control reserved by the patentée as to the use of the machine bas the 
efCect of continuing it within the prohibitions of the monopoly. The license 
defines the boundaries of a lawful use, and estops the licensee from the as- 
sertion of bis monopoly contrary to its terms. On the other hand, a use pro- 
hibited by the license is a use in défiance of the monopoly reserved by the 
patentée, and necessarily an unlawful invasion of the rights secured to him 
by his patent. The license would be no défense to a suit for infringement by 
a use in excess of its terms. ïhe patentée bas the exclusive right of use, 
except in so far as he bas parted with it by his license. The essence of the 
monopoly conferred by the grant of the letters patent is the exclusive right 
to use the invention or discovery described in the patent. This exclusive right 
of use is a true and absolute monopoly, and is granted in dérogation of the 
common right, and this right to monopolize the use of the invention or dis- 
covery is the substantial property right conferred by law, and whlch the public 
is under obligation to respect and protect." 

And again he says: 

"If, then, the patentée has the exclusive right to the use of his invention 
or discovery, during the term of his patent, it would seem to follow that any 
use by another, unauthorized by the patentée, would he an infringement of 
his monopoly. If, therefore, he can find a purchaser for a machine subject 
only to certain specifled uses, any violation of the privilège granted would 
be an infringement, for which the remédies granted patentées would be ap- 
projiriate." 

We must condude, therefore, that the owner of a patent or copy- 
right has the right to sell the thing patented or copyrighted outright, 
and, at tlie same time, retain tlie control over the subséquent trade 
therein as to the retailers to whom, and prices at which the wliolesalers 
may resell, and as to the prices at which the retailers may resell to 
consumers ; that this right on his part so to do grows out of the ex- 
clusive right which the statutes as to patents and copyrights confer and 
which such owner has by virtue alone thereof; and that this right 
of outright sale and rétention of control which he lias, he has by vir- 
tue alone of said statutes. The exclusive right in the field of selling 
the thing patented or copyrighted which the statutes confer, and 
which he has by virtue alone thereof is the right to prevent others 
from selling such thing. They hâve no right to do so unless he 
lieenses them. He is not bound to give any greater license as to sell- 
ing than he chooses. When he sells the things patented or copy- 
righted outright to others, therefore, he can or not, as he chooses, 
give a license to resell and, of course, if he chooses to give it, he 
can limit the license to resell as he chooses. If he sells to wholesalers. 
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he can limit it to reselling to such retailers as he désignâtes and at 
certain priées; and the reselling of the retailers to consumers he can 
limit to certain priées. It is in this way that the right of the owner 
of a patent or copyright to retain the eontrol of the subséquent trade 
in the thing patented or copyrighted at the time he sells them out- 
right grows ont of the exclusive right conferred by the statutes and 
which he has by virtue alone thereof. He has it by virtue alone there- 
of not directiy, but indirectly through the exclusive right they confer. 
It follows from this that no other person has the right to sell any 
other Personal property outright, and at the same time in this way 
retain the eontrol over the subséquent trade in such personal property 
by the vendees and subvendees thereof. The owner of a secret pro- 
cess does not hâve the right to sell articles embodying said process 
outright, and at the same time in this way retain the eontrol over the 
subséquent trade in such article by his vendees and subvendees. He 
can communicate the knowledge of his secret to others and limit 
the use that they are to make of it, and compel them to make no greater 
use thereof. If they make a greater use thereof, such conduet on 
their part is no invasion of an exclusive right on his part, but a 
breach of his confidence. If he sells the articles embodying the secret 
to others outright, he can, at the same time, retain no greater eon- 
trol over the subséquent trade therein by his vendees and subvendees 
than can the vendor of any other personal property, not a thing patented 
or copyrighted, who sells it outright can at the same time retain ; and he 
cannot retain it in any other way than the owner of such other personal 
property can. Neither he nor the owner of such other property can 
sell outright, and, by a mère limiting license to resell, retain eontrol, 
so that a reselling in exeess of the license will be an invasion of any 
exclusive right on his part and liable to be proceeded against as such. 
But the question I hâve been considering has not been so far an- 
swered. As heretofore stated, it is this : Does the right to sell the 
things patented or copyrighted outright, and, at the same time by 
a System of contracta similar to that involved herein retain eontrol 
over the subséquent trade therein by his vendees and subvendees, in 
the particulars stated, which it is presupposed the owner of a patent 
or copyright has, grow out of the exclusive right which the statutes 
as to patents and copyrights confer ; and hence, does such owner hâve 
such right by virtue alone of said statutes? It will be notieed that 
the question is not whether the right to retain such eontrol in the way 
I hâve indicated — that is, by limiting the license to resell — grows out of 
such exclusive right or whether the patent or copyright owner has the 
right to retain such eontrol in that way by virtue alone of said statutes, 
but it is whether the right to retain such eontrol by a System of con- 
tracts similar to that involved herein grows out of such exclusive right, 
and whether the patent or copyright owner has the right to retain 
such eontrol by such a System of contracts by virtue alone of said 
statutes. The question thus put must be answered in the négative. 
No right on the part of the patent or copyright owner to sell the 
thing patented or copyrighted outright, and at the same time retain 
eontrol over the subséquent trade therein by his vendees and sub- 
145 F.— 24 
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vendees hj such a System of contracts, grows ont of said exclusi\''e 
right and the patent or copyright owner has no sucli right by virttie 
alone of said statutes. Such a System of contracts, nor any contract 
on the part of the licensee that he will not exceed his hccnse, is 
necessary to enable the patent or copyright owner so to do. He is 
enabled so to do by hmiting the licenses as heretofore indicated. The 
hcensees are bound not to exceed the Ucense, even though they may 
not hâve agreed so to do. They are bound so to do in such a case, 
because an excess of the Hcense is an invasion of the exclusive right. 
It may be that in every case of a Hmited Hcense, nothing else appear- 
ing, there is an impHed contract on the part of the Hcensee that lie 
will not exceed the license. And, of course, the licensee may, in every 
case, expressly contract not so to do. But, conceivably, there may be 
ncither an express nor an implied contract — nothing more than the sale 
and the limited license to resell. Such would be the case if the parties 
should expressly agrée that there was not to be any contract on the 
part of the licensee not to exceed the license and that the sale and 
limited license should cover the transaction between them. In such 
a case the control of the owner of the patent or copyright over the 
subséquent trade in the things patented or copyrighted would be as 
complète as it would hâve been had there been executory contracts 
on the part of tlie vendees and subvendees, express or implied, not to 
exceed the license. The sole efïect of such contracts or of such a 
System of contracts as are involved herein applied to things patented 
or copyrighted is simply to afford another remedy for an excess of 
the license, and another forum in which it may be enforced. In the 
absence of such contracts or System of contracts, the sole remedy is 
in tort for an infringement of the patent, either at law for damages 
or in equity for an injunction and an accounting, and the fédéral courts 
alone hâve jurisdiction thereof. 
Robinson on Patents, § 855, says: 

"Jutisdiction on tbe gi-ound of sub.lect-matter has been vested In tlie fédéral 
courts over ail cases arising nnder the patent laws. Tliis jurisdiction is ex- 
clusive, and lieiiee no suit arising under the patent laws, whatever may be 
the résidence of tlie parties, can ïall within the cognlzance of any local court." 

With such contracts or such a System of contracts the owner of 
the patent or copyright has a double remedy, either in tort for an 
infringement of the patent, or on contract for a breach thereof. 

Robertson on Patents, § 1223, says: 

"While the sanie persons may occnpy a twofold relation toward the owner 
of a patent, one as his assignée or licensee wltbln the scope of the conveynnce, 
the other as a stranger outside the conveyance, and in the latter capacity may 
commit wroiigful acts for VFhich no contract suit would lie, yet when as a cou- 
tracting party he has bound hlmself to respect the reserved rights of his 
grantor, his llability rests on a double basis and he may be pursued either 
upon his brokeu contract or for his tortious Interférence with the property of 
Uis grantor." 

Of the remedy in contract, in the absence of diverse citizenship, 
the State courts alone hâve jurisdiction. 
Robertson on Patents, § 865, says; 
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"Citizenship being the same, the state courts hâve sole cognizance of ail 
actions based on contraets between the parties, whether to compel their per- 
formance, to rescind theai or to award damages for their violation. Actions 
for breach of warranty, for fraud, for royalty or purchase money and for the 
nonfulfillment of other collatéral contraets are also within their exclusive 
jurisdiction." 

In the Button Fastener Case the right of the owner of the patent 
involved therein to control the use of his machine was net based upon 
the existence of any contract between the parties other than the ex- 
ecuted contract of sale and hcense to use. The suit was one in tort 
for a contributory infringement of the patent. Judge Lurton, how- 
ever, recognized the possibihty of there being a contract not to exceed 
the licensed use in such a case, and that if there was one there would 
be a double reniedy. He said: 

"That the buyer enters info an implied agreement that he wlll not use the 
machine contrary to the terms of his license, and that there is in the agree- 
ment a provision for a reverter of the title to the structure may operate to 
give the patentée a remedy under the gênerai principles of law, as for damages 
for a breach of contract, or for recovery of the machine. It may be that a 
suit for a breach of contract would not be a suit depending on the patent 
laws and would, therefore, be cognizable by the state courts, as intimated in 
Hartell v. Tilghman, 99 U. S. 547, 25 L. Ed. 357, and White v. Rankin, 144 U. S. 
C28, 12 Sup. et. 768, 36 L. Ed. 569. The remedy of complainant may be a 
double one; for liability may rest either upon the broken contract or for tor- 
tious use of the invention." 

In each one of the four cases based upon the Button Fastener Case 
heretofore referred to and considered, there was an express executory 
contract on the part of the vendee, the jobber, not to exceed his license, 
but in the first three cases which were against the subvendees, the 
dealers, there were no such contraets on their part. The most that 
can be said is that there were implied executory contraets on their 
part to that effect. But, in each instance, the action was for an in- 
fringement of the patent, and was brought in the fédéral court. In 
the fourth case, though the action was against the vendee, the jobber, 
and he was under an express executory contract not to exceed the 
license, and the suit vi'as by an exclusive licensee, and not by the owner 
of the patent, it was treated as if the action were by the patent owner 
to enjoin an infringement of the patent. An instance of where there 
was an express executory contract and the contract remedy was pur- 
sued may be found in the case of Bernent v. National Harrow Ce, 
186 U. S. 70, 23 Sup. Ct. 747, 46 h. Ed. 1058. That was an action 
for breach of a license contract, brought in the state court and carried 
from the highest court of the state to the Suprême Court of the United 
States. The National Harrow Company granted a license to E. 
Bernent & Sons to make and sell float spring tooth harrows, their 
frames, and attachments under certain patents held by it. The license 
was contained in a license contract executed by the parties, and the 
terms upon which it was given were set forth in 18 différent spécifica- 
tions. Amongst thèse was one to the effect that the licensee should 
not sell any of the patented articles made by it at a less priée or on 
more favorable terms of payment and delivery to the purchasers than 
set forth in a schedule attached to the contract, and made part thereof, 
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and another to the effect that the licensee should pay to tlie licensor 
for each and every of the articles sold contrary to the strict terms and 
provisions of the license tlie sum of $5 in Uquidated damages. The 
suit was to recover the liquidated damages for sales contrary to the 
terms and provisions of the license, to restrain the future violations 
of the contract, and to compel its spécifie performance. The défense 
was that the contract was a violation of the act of Congress of July 
3, 1890, on the subject of trusts. At any rate, that was the only dé- 
fense which presented a fédéral question justifying the case being car- 
ried from the state court to the Suprême Court of the United States. 
It was held by both courts that it was not a violation of said act, and 
was valid. 

The sole effect, then, of the application of a System of contracts to 
things patented or copyrighted is, as stated, to afford another remedy 
for an excess of the license, which may be enforced in another forum. 
It does not effectuate any control over the subséquent trade in the 
things patented by the vendees and subvendees of the owner of the 
patent or copyright. That is effectuated by the sale of the patented 
or copyrighted things and the limited license to resell them. The pre- 
supposition that such control is thereby effectuated is untrue. Then, 
as to the right to put in force such a System of contracts in relation 
to things patented or copyrighted with such effect as it has, that does 
not grow out of the exclusive right which the statutes confer, and the 
owner of the patent or copyright does not bave said right by virtue 
at ail of said statutes. The right to sell the things patented or copy- 
righted, the right to license others to sell them, and the right to 
enter into contract with the vendee and subvendee that they shall not 
exceed the license are solely créatures of the common law and they 
arise therefrom alone. The sole créature of the statutes is a distinct 
property right, to wit, the exclusive right to make, use, and sell the 
thiiig patented or copyrighted ; that is, to prevent others from making, 
using, and selling it, which may be made the subject-matter of con- 
tract. The right of contract hère is limited by the statutes. As, for 
instance, as to the patent right. Mr. Justice Gray, in Waterman v. 
MacKenzie, 138 U. S. 252, 11 Sup. Ct. 334, 34 h. Ed. 923, said : 

"The monopoly tlms granted is one entire thing, and cannot be divided Into 
parts exeept as anthorized by those laws. The patentée or his asslgns may, 
by instrument in writing, assign the grant and convey either (1) the wliole 
patent, comprising the exclusive right to make, use, and vend the invention 
throughout the United States; or (2) an undivided part or share of the ex- 
clusive right; or (3) the exclusive right under the patent within and through- 
out a specifled part of Rev. St. U. S. § 4898 [U. S. Comp. St. 1901, p. 33S7J." 

But so far as the right of contract as to the thing patented or 
copyrighted or as to licensing others to make, use, or sell it, or as 
to the licensee not exceeding the license is concerned, the statutes 
prescribe no limit. What, then, is essential to the making of a con- 
tract as to any one of thèse matters, whether in fact a contract as to 
either has been made, the validity of any particular contract in regard 
thereto, and the obligations of the parties to such a contract is to 
be settled and determined solely and alone by the principles of the 
common law. 
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Robinson on Patents, § 1224, says: 

"The reciprocal rigbts of assignors and nssignpes, of grantors and grantees, 
and of licensors and licensees rest upon express or iuiplied contracts betweeu 
the parties. ïhe law no otiierwise créâtes tliem than as it permits tl)e parties 
to enter into the agreenients out of whicli tliey spring, and it protects them 
on tlie same grounds tliat it enforces otlier obligations. The sul).1ect-matter 
of thèse contracts, being the patent privilège, or soine immunity derived there- 
from, the principles of patent jurisprudence form an important élément in that 
Iwdy of law by which the contracts are interj)reted, and the relations and 
duties of the parties are determined. Apart from this élément, however, the 
gênerai law of contracts furnishes the niea.sure by which tlieir rights are 
ascertained, and the method by which their wrougs may be redressed." 

Inasmuch, then, as the riglit to apply such a System of contracts to 
things patentée! or copyrighted arises solely from the common law, 
and not to any extent from the statutes as to patents and copyrig'hts, 
no inference whatever can be drawn from the fact that it is proper 
to apply the system thereto with such effect as it has, and that it has 
been so held, that the owner of a secret process, who cannot appeal 
to any statute for any right, has no right to apply it to articles made 
thereunder, or that it would be unlawful for him to apply it thereto. 

I am therefore driven to the conclusion that the argument of de- 
fendant's counsel is not sound. It breaks down at two points. The 
presupposition that control over the subséquent trade in things pat- 
ented or copyrighted is effectuated by such System of contracts applied 
thereto is incorrect. That control is not so effectuated. It is effectu- 
ated by the exclusive right and the llmited liccnse. The sole effect of 
the application of the system of contracts thereto is to supply a remedy 
on contract that may be cnforced in the state courts. The other point 
of break-down is in the position that the right to apply such a System 
of contracts to things patented or copyrig'ited with such effect as it 
has arises solely from the statutes as to patents and copyriglits. To 
no extent does it arise therefrom. It is the créature alone of the com- 
mon law. Of course, it is a circumstance in favor of the lawfulness 
of such a System of contracts as applied to things patented or copy- 
righted that it does not effcctuate the control, but simply provides 
another remedy for an excess of the limited license which effectuâtes 
the control. In vicw of this, it could not well be unlawful. /Vs af)- 
plied to things made under a secret process, it lacks this favoring cir- 
cumstance. But it would be illogica! to argue therefrom that so ap- 
plied it was unlawful. 

This brings us to the other argument put forward by defcndant's 
counsel in support of the contention that the system of contracts under 
which he sells his mcdicine outright and attempts at the same time to 
retain the control over the subséquent trade therein is unlawful. It is 
that said system of contracts in so far as it attempts to retain such 
control contravenes the common-lavv rule invalidating contracts in 
restraint of trade. The gênerai principle upon which this rule is 
based, as stated by Pollock on Contracts, p. 3U9, is "that a man ought 
not to be allowed to restrain himself from exercising any lawful craft 
or business at his own discrétion and in his own way." It is thus 
stated in the quotation made by him from the opinion in Hilton v. 
Eskcrsley, 6 E. & B. G6, 74, 75 : 
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"Prima fade, it is the privilège of a trader in a free country in ail matters 
not contrary to law to regiilate liis own mode of earrying it [tiis trade] on 
accordiug to his own discrétion and clioiee. If tlie law lias in any maimer 
regulated or restrained his mode of âoing tins, tlie law must be obeyed. But 
no power short of the gênerai law ougbt to restrain his free discrétion." 

The restraint, then, which the rule and the gênerai principle upon 
which it is based hâve in view is a restraint which a man puts upon 
himself by contract with another, and not a restraint wliich another 
puts upon him. Another is without power to put any restraint upon 
himself except by force. He alone can otherwise put restraint upon 
himself, and that by contract. Such restraint in its initiation is put 
upon him by his own discrétion and choice. The entering into the 
contract is voluntary on his part, and the law in relieving him from 
it relieves him from the conséquences of his own free act. It is a 
restraint, not only as to whether he shall carry on any lawful craft 
or business, wholly or in part, but also as to the way or mode of 
earrying it on. The cases which hâve arisen under the rule hâve 
fallen into two well-defined classes. One class is where, as a rule at 
least, the contract is between two, and but one party thereto agrées to 
restrain himself in some particular for the benefit of the other party. 
Such contracts are usually termed contracts in restraint of trade. The 
most usual instance of cases belonging to this class is where the owner 
of a business sells it to another and agrées with such other not to 
engage in the same business anywhere or only in certain territory. 

Mr. Justice Holmes in Northern Securities Co. v. United States, 
193 U. S. 197-404, 24 Sup. Ct. 436, 48 L. Ed. 679, defines contracts 
of this class as "contracts with a stranger to the contractor's business 
[although in some cases earrying on a similar one] which wholly or 
partially restrict the freedom of the contracter in earrying on the 
business as he otherwise would." To the same effect, he says : 

"Contracts in restraint of trade, I repeat, were contracts with strangers to 
the contractor's business and the trade restrained was the contractor's." 

The objection to a contract of this class is its tendency to harm 
both the contractor and the public. The way in which it may hann 
the contractor is in depriving him of his livelihood in whole or in 
part. The way in which it may harm the public is in making him a 
public charge, in depriving it in whole or in part of the benefit of 
his activity, and in furthering an attempt at monopoly. Justice 
Holmes, in the opinion already quoted from, said that the objection 
to such contracts at common law was primarily on the contractor's 
own account. In early times the chance of such a contract doing harm 
was much greater than now. Under existing conditions, in vievi' of 
the abundant opportunities for one to earn a living and the abundance 
of capital to go into any profitable business and its eagerness to do 
so, the chance of such a contract doing harm in either direction is 
much lessened. But ail contracts of this class are not invalid, be- 
cause of the restraint which they put upon one party thereto. Some 
are invalid, and some are not. Out of the cases that hâve arisen in- 
volving contracts of this kind a rule has been evolved by which it may 
be determined whether the contract is invalid or not. The rule is 
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if the restraint is reasonable the contract is valid ; if not, it is invalid. 

As said by Judge Simonton in Hulse v. Bonsack Machine Co., 65 
Fed. 869, 13 C. C. A. 180, the test is "as it is put in Ammunition Co. 
V. Nordenfelt (1893) 1 Ch. 630, and Match Co. v. Roeber, 106 N. Y. 
473, 13 N. E. 419, 60 Am. Rep. 464 ; 'Is it, in view of ail the circum- 
stances of the case, reasonable?' " In the most usual instance of such 
cases ; that is, where the owner of a business sells it to another, and 
agrées with such other not to engage in the same business, what dé- 
termines the reasonableness of the particular restraint involved is 
whether it is essential to protect the business from invasion by the 
contracter. If it is, it is reasonable; otherwise it is not. 

Pollock on Contracts, p. 310, says: 

"Public policy requires, on the one hand, that a man shall not by contract 
depriye himself or the state of his labor, skill, or talent ; and, on the other 
hand, that he shall be able to preclude himself from competing with particular 
persons so far as necessary to obtain the best priée for his business or Ivnowl- 
edge when he chooses to sell." 

Judge Severens, in Jarvis v. Knapp, 121 Fed. 34, 58 C. C. A. 1, says : 

"The underlying principle upon which the modem cases upon this subject 
are grounded is that. although one cannot stilie compétition by a barirain hav- 
ing that purpose only, yet when he purchases something or acquiros some 
right, the value of which may be atîectecl by the subséquent conduct of the 
seller, the purchaser may lawfully obtain the stipulation ôf the seller that he 
will refrain from such conduct." 

The principle of absolute freedom of trade which in certain instances 
requires that a contract imposing restraint shall give way, in such a 
case, enforced by the principle of absolute freedom of contract re- 
quires that it shall remain binding. But whilst this is the most usual in- 
stance of cases involving contracts where the restraint imposed is 
reasonable and the contract therefore valid, there are other instances 
of such cases which often arise. 

Judge Taft, in United States v. Addyston Pipe & Steel Co., 85 Fed. 
271, 29 C. C. A. 141, 46 L. R. A. 122, undertakes to specify the in- 
stances of such cases. They are as foUows : 

"Agreements (1) by the seller of property or business not to compete with 
the buyer in such a way as to derogate from the value of the property or busi- 
ness sold ; (2) by a retiring partner not to compete with the flrm ; (3) by a 
partner pending the partnership not to do anything to interfère by compétition 
or otherwise with the business of tlie flrm; (4) by the buyer of property not 
to use the same in compétition with the business retained by the seller ; and 
(fi) by an assistant, servant or agent not to compete with the master or em- 
ployer after the expiration of his time of service." 

As to what is essential to the validity of such agreements, he says: 

"Before such agreements are upheld, however. the court must fiud that the 
restraints attempted thereby are reasonably necessary (1 and 2) to the en- 
joyment by the bu.ver of the property, good will, or interest in the partnership 
bought; or (3) to the legitimate ends of the existing partnership; or (4) to 
the prévention of possible injury to the business of the seller from use by the 
buyer of the thing sold ; or (3) to protection from danger of loss to the 
employer's business caused by the unjust use on the part of the employé of 
the confidentlal knowledge acquired in such business." 

Then, as to whether his classification embraces ail the possible in- 
stances of such cases, he said: 
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"It wouia be stating it too strongly to say that tliese flve classes of cov- 
enants in restraint of trade include ail of those upheld as valld at common 
law ; but it would certainly seein to foUow from tbe tests laid down for de- 
teriniiiing tlie validity of such an agreement tliat no conventional restraint 
of trade can be enforccd unless tbe covenant einbodying it is merely ancillary 
to tbe main purpose of a lawful contract, and neeessary to protect tlie eove- 
nantee in tlie enjoyment of tbe legitimate fruits of tbe eontract or to protect 
bim from tbe dangers of an unjust use of tbose fruits by tbe otber party." 

The other class of cases which has arisen involving the restraint 
of trade rule is where the eontract is between two or more persons 
engaged in the same business, sometimes including ail the persons 
80 engaged in a particular locality or everywhere; but each one 
engaged separately, and with no concern or interest in the business 
of any other one, and each one agrées to restrain himself in some 
particular for the mutual benefit of ail. Such contracts are termed 
by Page, in his work on Contracts, "monopolv contracts," and 
in Anti-Trust Act, June 10, 1890, c. 407, 26 Stat. [U. S. Comp. 
St. 1901, p. 1886], "combinations or conspiracies in restraint of trade." 
Mr. Justice Holmes, in the opinion already quoted from, defined them 
as "combinations to keep Etrangers to the agreement out of the busi- 
ness." This would seem, however, not to be full enough. They in- 
clude combinations to enhance priées in other ways, as by dividing 
territory, limiting output, fixing prices, or in any other way. Judge 
Taft defines them as "contracts having no purpose but to restrain 
compétition and maintain prices." Judge Severens, in the quotation 
already made from his opinion in Jarvis v. Knapp, refers to them 
as bargains having the purpose only to stifle compétition. The ob- 
jection to contracts of this class, as stated by Mr. Justice Holmes, 
is "not an objection to their effect upon the parties making the eon- 
tract, the members of the combination or firm, but an objection to 
their intended efïect upon strangers to the firm, and their supposed 
conséquent efïect upon the public at large." Where, however, the 
purpose of the eontract is to enhance prices otherwise than by keep- 
ing strangers out of the business the objection to it is for its direct ef- 
fect upon the public at large. It is in contracts of this kind that the 
modem disposition to reduce compétition and create monopolies has 
mostly manifested itself. 

Page, in his work on Contracts (section 373), says that such con- 
tracts are "always illégal." And such I understand to be the drift, at 
least, of Judge Taft's opinion in the Addyston Pipe & Steel Co. Case. 

In view, then, of this différence between thèse two classes of 
cases as to the validity of the contracts belonging to them, in the one 
class, the eontract being valid if the restraint is reasonable ; in the 
other class, the eontract probably being invalid without any référence 
to the question of reasonableness, it is important to détermine to 
which class the System of contracts involved herein belongs. If it 
belongs to the second class, then probably we hâve nothing more to 
do than to locate it. If it belongs to the first class, then, if the re- 
straint is reasonable, the System of contracts is certainly valid. In 
any event, it will add to clearness of thought to locate it. But be- 
fore attempting to do this, a suggestion of complainant's counsel 
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should be considered and disposed of. It'is that said System of con- 
tracts is not afifected by the restraint of trade rule solely becaiise com- 
plainant's medicine to which it is applied is an article made under a 
secret process. They would seem to contend that no contract by the 
purchaser of an article made under a secret process restraining him- 
self as to what he should do with it is within the restraint of trade 
rule simply because it is made under such a process. That the na- 
ture of the property sold may of itself détermine that a restraining 
contract in relation thereto is not affected by the rule. must be con- 
ceded. A patentée may assign his patent right and enter into a 
contract restraining himself with référence thereto. 

In the case of Central Transportation Co. v. Pullman Palace Car 
Co., 139 U. S. 34-43, 11 Sup. Ct. 478, 35 L. Ed. 55, Mr. Justice Gray 
said: 

"A eovenant by the assigner of letters patent for an invention that lie will 
not himself make. use, or sell the patented article is imdoubtedly valid, be- 
cause the act of Congress which créâtes the mouopoly expressly authorizes it 
to be assigned as a wholo." 

The same is true as to a grant by a patentée of his patent right, 
which is an assignment for a particular territory, and for the same 
leason. So a patentée may grant a license and enter into such a con- 
tract with référence thereto. 

In the case of Vulcan Powder Co. v. Hercules Powder Co., 96 Cal. 
510, 31 Pac. 581, 31 Am. St. Rep. MS, Judge McFarland said: 

"As a patent is a sort of monopoly the owner may manufacture under It or 
not as he pleases, and may make eitlicr a partial or entire assignment of it, 
and may protect his assignée, not only by an agreement not to use the patent 
(which would be unnecessary, because such use would be an infringement). but 
by a eovenant not to interfère in anyway with the profits to be derived from 
the assigned patent." 

To the same effect are the following cases, to wit: Morse v. 
Morse, 103 Mass. 73, 4 Am. Rep. 513 ; Good v. Daland, 131 N. Y. 
1, U N. E. 15; Bonsack v. Machine Co. (C. C.) 70 Fed. 383. 

Likewise, in relation to the patented thing, as we bave seen, the 
purchaser thereof may be restrained as to the use of it by him. This, 
however, is efïected without any restraining contract on the part of 
the purchaser, simply by the seller, the owner of the patent, limiting 
the license as to what the purchaser may do therewith. Again, a 
restraining contract in relation to a secret process is valid simply 
because of the nature of the property to which it relates. The exist- 
ence and value of a secret process as property dépends upon the fact 
that its secrecy can be maintained by a restraining contract. Hence 
one to whom it is communicated by the owner may by contract re- 
strain himself as to the use he is to make of it. 

In the case of Harrison v. Glucose Sugar Refining Co., 116 Fed. 
304, 53 C. C. A. 484, 58 L. R. A., 915, Judge Jenkins said: 

"In such a case it may well be doubted if the rule with respect to restraint 
of trade should apply, because thèse secrets of business are the property of 
tlie appellee, to which the public has no right, and may not justly insist that 
it shall reeeive the benefit of tlie a])pellant's services through breach of confi- 
dence. » » * In ail such cases courts hâve uniformly enjoiued the delin- 
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quent party from engaging in tlie business from wliieli he bas agreed to re- 
frain and from disclosing tlie secrets of ttie business wbich he bas tbus ac- 
quired." 

It was on this principle that it was held by the Suprême Court in 
Board of Trade v. Christie Grain & Stock Co., 198 U. S. 236, 25 
Sup. Ct. 637, 49 L. Ed. 1031, that contracts of telegraph companies 
with the Board of Trade of Chicago, by which said companies agreed 
not to communicate quotations of priées for wheat, corn, and pro- 
visions oiïered and accepted in its exchange which they received from 
it, to persons who were not in contractual relations with it and ap- 
proved by it, were valid. Mr. Justice Holmes said : 

"But so far as tbese contracts limit tbe communication of what tlie plaiutifC 
migbt bave refrained from communicating to any one, there is no monopoly 
or attempt at monopoly and no coutract in restraint of trade, either under tbe 
statutes or at common law." 

So, likewise, the owner of a secret process in selling it to another 
may, by contract, restrain himself not thereafter to use it or to di- 
vulge it to others. In the case of Central Transportation Co. v. 
Pullman Palace Car Co., supra, Mr. Justice Gray said : 

"Upon tbe sale of a secret process. a covenant, express or implied, that the 
seller wlll not use the process himself or communicate it to any other person, 
is lawful. because tbe process must be kept secret in order to be of any value, 
and the publie bas no interest in tbe question by wbom it is used." 

In the case of Ammunition Co. v. Nordenfeldt, 1 Ch. 630, L,. J. 
Bowen said : 

"Sales of secret processes are not witbin the principle or the mischief cl 
restraint of trade at ail. By the very transaction in such cases, tbe publie 
gains on tbe one side what it lost on the other, and, uuless such a bargain was 
treated as outside tbe doctrine of gênerai restraint of trade, there could be 
no sale of secret processes of manufacture." 

To the same efïect are the cases of Vickery v. Welch, 19 Pick. 
(Mass.) 523 ; Jarvis v. Peck, 10 Paige (N. Y.) 125 : Hard v. Seeley, 47 
Barb. (N. Y.) 428; Alcock v. Giberton, 5 Duer. (N. Y.) 76; 
Tode V. Gross, 127 N. Y. 480, 28 N. E. 469, 13 L. R. A. 652, 24 
Am. St. Rep. 475; Simmons Medicine Co. v. Simmons (C. C.) 81 
Fed. 163 ; Fowle v. Parke, 131 U. S. 88, 9 Sup. Ct. 658, 33 h. Ed. 
67. 

It is therefore true, as stated by Judge Scott, in Standard Pire 
Proofing Co. v. St. Louis Co., 177 Mo. 559, 76 S. W. 1008, that: 

"Patented inventions and secrets of art or trade not patentable are not 
witbin the purview of tbe rule against restraint of trade." 

But what we hâve to do with hère is not the secret process by which 
complainant's medicine is made. It is the medicine itself, made under 
the process. The secret process and the medicine made under it are 
separate and distinct things, and each is a subject of ownership. One 
person may own one and another person the other. The question has 
been argued whether a sale of an article made under a secret process 
is a publication of the process. It is and it is not. It is, if and 
when one can by his own ingenuity ascertain therefrom the process 
by which it is made. Until he so ascertains it, there has been no 
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publication of the process ; and in the meantime the ownership of the 
secret and the right to its protection is as full and complète as if no 
sale had ever been made of the article embodying the secret process. 
But still, as stated, such article is not the process and the rights 
with référence to each are différent. What is there, then, in the 
nature of the articles made under a secret process to occasion any 
différence between them and articles not so made or betvveen them 
and articles which one may not hâve made at ail, but simply owns, 
in the matter of the validity of restraining contracts entered into by 
purchasers thereof from the owner? It is hard to conceive of any. 
It is true that the manufacturer and owner of the articles made under 
the secret process may refrain from making them and selling them 
to purchasers, and thus putting them upon the market. Equally 
so, the manufacturer and owner of any other articles may refrain 
from so doing. So, also, the owner of articles that he has not made, 
but has purchased, or otherwise obtained from the manufacturer 
may refrain from selling them to purchasers, and thus putting them 
upon the market. Suppose that the owner of a patent should sell 
ail the articles made under it to another with license to use or resell 
them, thus passing them outside of the monopoly of the patent in 
the hands of the purchaser, would the mère fact that they had been 
made under the patent lend any sanctioning force to a restraining 
contract entered into with référence thereto by a subpurchaser there- 
of? I must conclude, therefore, that the fact that complainant's 
medicine has been made under a secret process has no efïect what- 
ever on the validity of the System of contracts involved herein. He 
has no greater rights in relation thereto, as distinguished from the 
secret process under which it was made, than the owner of any other 
tangible personal property, whether made by him or not, would bave 
in relation to such property. Nor can the fact that he sells it under 
a trade-mark and a certain dress, which no one else has the right to 
use, even if he did by bis own ingenuity ascertain the secret process 
by which it is made and thus became enabled to make and sell it, 
make any différence. No reason occurs to me why the owner of 
goods trade-marked and peculiarly dressed should bave the right to 
obtaining a restraining agreement from the purchaser of bis goods, 
and the owner of goods not so marked or dressed should not bave 
such right. Ail goods bave some dress, and if not trade-marked are 
marked with the name of the seller. If, then, such a System of 
contracts is valid, as applied to complainant's medicine, it would be 
equally valid as applied to any other article of tangible personal 
property owned by the one so applying it. The validity of that Sys- 
tem dépends entirely, therefore, upon the question as to which of the 
two classes of contracts involving the restraint of trade rule it be- 
longs, and if it belongs to the first class, whether under ail the cir- 
cumstances it is reasonable. 

To which class, then, does it belong? The only ground for claim- 
ing that it belongs to the second class is that its purpose is to main- 
tain the priées of complainant's medicine to the retailers and con- 
sumers. There is nothing in them, beyond the uniformity of price 



380 145 FEDERAL KEPOllïER. 

provided for, to affect compétition amongst différent wliolesalers and 
amongst différent retailers. The contracts are not betvveen persons 
engaged in tlie same bnsiness. One set of them is between com- 
plainant, wlio is a manufacturer, and wholesale druggists; and the 
other set is between him and retail druggists. A separate contract 
is entered into between complainant and each wholesaler and between 
him and each retailer. In each contract between complainant and 
a wholesaler, there is a purchase of medicinc by him and an agree- 
ment on his part to restrain himself as to the persons to whom and 
the price at which he resells. And in each contract between complain- 
ant and a retailer, there is an agreement on his part that if he is 
designated as a purchaser from wliolesalers to restrain himself as to 
price at which he resells to consumers. It is true that thèse con- 
tracts cover the entire trade in complainant's medicine, wdiich fact 
defendant's counsel emphasize, but there is hère no combination be- 
tween persons engaged in the same kind of business to regulate their 
respective businesses for their mutual benefit to the harm of strangers 
or the public at large. It would seem that each of the contracts 
in complainant's System cornes within the fourth of the five sub- 
classes into which Judge Taft divides the first class of contracts. If 
complainant sold his medicine to consumers as well as manufactured 
. it, and should make a single contract with a retailer in the market 
where he sold by which he sold to the retailer a lot of his medicine 
to resell to consumers, and the retailer agreed not to resell it at less 
than the price at which complainant was selling it, and thus under- 
sell and compete with him for consumers, it would présent a case 
clearly within said fourth subclass, and the validity of the restraint 
which such retailer thus put upon himself would dépend upon its 
reasonableness, that in turn depending upon whether the restraint 
was reasonably necessary to the prévention of possible injury to com- 
plainant from use by the retailer of the medicine sold to him. The 
cases cited by Judge Taft in illustration of this fourth subclass each 
involved a single sale and agreement. Those cases are as follows, 
to wit: American Strawboard Co. v. Haldeman Paper Co., 83 Fed. 
619, 27 C. C. A. 634; Hitchcock v. Anthony, 83 Fed. 779, 28 C. C. A. 
80; Oregon Navigation Co. v. Winsor, 20 Wall. (U. S.) 64, 22 L. 
Ed. 315; Dunlop v. Gregory, 10 N. Y. 241, 61 Am. Dec. 746; Hodge 
v. Sloan, 107 N. Y. 244, 17 N. E. 335, 1 Am. St. Rep. 816. 

In the American Strawboard Co. Case, that company owned and 
operated a number of strawboard mills. It conveyed one of them 
to the Haldeman Paper Company, which agreed not to manufacture 
strawboard at said mill for 20 years. In the Anthony Case, Anthony 
was lessee of a dock upon which he conducted the business of dealing 
in coal and fish and conveyed another dock near by to Hitchcock, a 
dealer in lumber, who agreed not to engage in the coal or fish busi- 
ness or do anything that would conflict with the grantor's business 
for seven years. In the Oregon Navigation Company Case, that company 
was engaged in navigating the Columbia river in Oregon and Wash- 
ington. It had purchased the steamer New World from the Cali- 
fornia Navigation Company, which was engaged in navigating Cali- 
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fornia waters, and had agreed with ît not to employ said steamer in 
California waters. It sold the steamer to Winsor, who was engaged 
in navigating Puget's Sound. He agreed not to use it in California 
waters or Columbia river for 10 years. In the Gregory Case, Greg- 
ory wiio was engaged in navigating Hudson river between New 
York, Albany, and Troy, sold a two-thirds interest in steamboat 
Robert L. Stevens to Dunlop, who agreed not to use it at any time 
thereafter as a passage boat on Hudson river, above the village of 
Saugerties. In the Hodge Case, Hodge's testator, who was engaged 
in the business of selling sand from land he owned, conveyed a pièce 
of the land to Sloan who agreed he would not sell any sand from 
it. In each case it was held that the restraining agreement was valid. 
Had there been in each case any number of similar sales of similar 
property with similar restraining agreements, each transaction would 
hâve belonged to the fourth subclass and the restraining agreement 
in each would hâve been dépendent upon its reasonableness for its 
validity. Their numerousness would not afifect their nature. It may 
be said, however, that complainant does not sell save to wholesalers 
to resell to retailers and that therefore neither the wholesalers nor 
retailers are possible competitors of complainant and the restraining 
agreements entered into by the wholesalers and retailers are not to 
prevent or afifect their using the medicine in compétition with him, 
and, hence, do not come within the letter of that fourth subclass, 
which covers agreements by the buyer of property not to use the same 
in compétition with the business retained by the seller. This may be 
true. But the spirit of the subclass covers restraining agreements 
by the buyers of property to prevent their using it in any other way 
than by compétition so as to injure the business of the seller. The 
principle involved in this subclass is that, if one in business sells prop- 
erty to another and such property may be used by the )urchaser in 
a way to injure the business of the seller or to render it h ss profitable 
than it would othervi'ise be, a restraining agreement on the part of 
the purchaser as to the use of it may be reasonable under the cir- 
cumstances of the case, and if so, valid. 

Judge Taft, in Addyston Pipe & Steel Co. Case, in leading up to 
the classification which he made of the cases coming within the 
first class, said: 

"Wlien one in business sold property with which tlie buyer might set up a. 
rival business it was certainly reasonable that the seller should be able to re- 
strain the buyer from doing him an injury whieh, but for the sale, the buyer 
would be unable to inflict." 

It would be equally reasonable that the buyer should be able to 
restrain himself from using the property in any other way than set- 
ting up a rival business, so as to do the seller an injury which but 
for the sale he would be unable to inflict. But whether or not 
the System of contracts involved hère comes within said fourth sub- 
class, they are certainly covered by the language used by Judge Taft 
to take in any possible omissions from the classification he made. In 
each contract the restraining agreement is ancillary or collatéral to 
the main purpose of a lawful contract, to wit, a sale of the medicine. 
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and, according to complainant's claim, it is necessary to protect him 
from an unjust use of the legitimate fruits of the contract by the 
purchaser. I therefore conclude that the System of contracts involved 
herein belongs to the first class, and that its validity dépends solely 
upon its reasonableness. Is it reasonable, then, that complainant 
should hâve the right to put in force the System of contracts involved 
herein and obtain from his vendees and subvendees restraining agree- 
ments from the vendees, as to whom and prices at which they shall 
resell, and from the subvendees, as to the prices at whicli they shall 
resell? A question arises hère as to the party on whom lies the 
burden as to the reasonableness. Is it on complainant to show that 
the restraint in question is reasonable, or is it on défendant to show 
that it is unreasonable ? 

Judge Simonton, in Hulse v. Bonsack Machine Co., supra, says : 

"Tliis is not literally an agreement in restraint of trade. It is simply a con- 
tract wliicli by analoiry ean be likoned to one, and tbe analogy sbould not be 
pusbed beyond tlie reason for it. ïbere is no presumption tJiat sucb a contract 
is void. Tbe prosuniption is in favor of the couipctency of tbe parties to make 
tlie contract and tbe burden is upon tbe party wbo allèges tbat it is unreason- 
able or against public poliey." 

On the other hand, Beacli on Contracts, vol. 2, § 1562, says : 

"Many authorities déclare lu substance that ail restraints are presumed to be 
bad, but, if the circumstances are set forth, tbat presumption uiay be ex- 
chided, and the court judges of thèse circumstances whether tbe contract be 
valid or not." 

I do not find it essential to this case to locate the burden, as I hold 
that under the allégations of the bill, which are admitted by the dé- 
marrer, said System of contracts as applied to complainant's niedicine 
is reasonable. The circumstances which lead me to this conclusion 
are thèse: That complainant's vendees and subvendees should be 
so restrained is advantageous to complainant's business. It would be 
an in jury to it for them not to be so restrained. Exactly how it is 
so advantaged and how it would be injured by a removal of the 
restraint bas not been developed in the argument; and I do not feel 
sufificiently advised as to such matters to say as to this. It would seem 
that the existence of such a System of contracts in relation to com- 
plainant's medicine would tend to prevent demoralization in the trade 
therein through compétition amongst his vendees and subvendees, and 
enable him to maintain the prices for his medicine. But, however 
this may be, it is alleged in the bill that before complainant estab- 
lished and put said System in force the "eut rate" or "eut priée" Sys- 
tem had resulted in much confusion, trouble, and damage to com- 
plainant's business, and had injuriously affected the réputation and 
depleted the sale of his medicine, and that it was established and put 
in force to protect his trade, custom, and business, and the manu- 
facture and sale of his medicine; that it prevents cutting of prices 
and demoralization of trade both wholesale and retail, greatly bene- 
fits him by increasing the sales of and demand for his medicine, and 
is of great value to him in his business ; and that it has been of great 
benefit and advantage to him and his business, and has increased his 
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trade and business. It is further alleged that the priées which he 
and his vendees and subvendees get for his medicine are reasonable. 
Thèse allégations must be accepted as true. The vendees and sub- 
vendees would net hâve the opportunity to sell his medicine if he did 
not make and sell it. He thus brings trade to them. By fîxing 
a uniform priée on his medicine on sales by himself to the Vvdiole- 
salers, on sales by wholesalers to retailers and by retailers to con- 
sumers, ail purchasers, wholesalers, retailers, and consumers are 
treated alike, the large wholesalers bave no advantage over the small 
ones, nor the large retailers over the small ones. AU sellers and ail 
consumers are treated alike. Complainant créâtes the demand for 
the medicine, as he alone advertises it. And, finally, complainant 
could accomplish the very same resuit by a différent System, against 
which no légal complaint could be made. This would be by a Sys- 
tem of agencies. Though the nature of complainant's medicine; i. e.. 
its being an article made under a secret process, may not, without 
more, détermine the validity of the System of contracts in question, 
it cannot be said that it does not add to the reasonableness of said 
System as applied to it. Complainant not only owns it and makes it, 
but no one else can make it, and if they could they could not sell 
it under his trade-mark and dress. 

How, then, does the matter stand upon authority? The whole trend 
of authority is favorable to the validity of the System. The sweep- 
ing principle which bas taken form in Judge Taft's fïve classes and in 
the gênerai statement to cover any omissions therefrom upholds it. But 
there are a number of décisions more directly in point. Thev are as fol- 
lows, to wit: Elliman v. Carrmgton (1901) 2 Ch. 375, 84 L. T. (N. S.) 
853 ; Garst v. Harris, 177 Mass. 72, 58 N. E. 174 ; Walsh v. Dwight 
(Sup.) 58 N. Y. Supp. 91; Park & Sons Co. v. National Wholesale 
Druggists, 175 N. Y. 1, 67 N. E. 136, 62 h. R. A. 632, 96 Am. St. 
Rep. 578; Whitwell v. Tobacco Co., 125 Fed. 454, 60 C. G. A. 290, 
64 L. R. A. 689. 

In Elliman v. Carrington, the plaintifïs were manufacturers of 
Elliman's Royal Embrocation for horses and cattle and Elliman's 
Universal Embrocation for human beings. They sold it to the de- 
fendants, who bought wholesale to sell to others at retail. The latter 
agreed not to sell below certain priées and not to sell to others un- 
less they agreed not to sell below certain priées. They broke the 
latter part of the agreement which was the occasion of the suit. It 
was held that the agreement was valid. Mr. Justice Kekewich said: 

"The [plaintiffs] are not bouud to sell the embrocation at ail ; they are not 
bound to manufacture it. The,y are at liberty to do so as they please, and 
vvhen they hâve manufactured it, they are at liberty to sell it at whatever 
priée they choose to flx, it may be a prohibitive one or it may be sueh a small 
price that they cannot make any profit ont of it. That is entirely for their 
considération. There are no goods which the owuer thereof may not lawfully 
retain or sell at such price as he pleases." 

Again he says: 

"Why should not Elliman's Sons & Co. be at liberty to fix the price iu that 
way? Xobody has argued and it could not possibly be argued that they are 
not at liberty to flx the price in the first sale to Carrington & Son. Why 



384 145 FEDERAL REPORTEE. 

should they not be at liborty to make the furtlier bnrgain witb Carrington & 
Son tbat they shall not sell it below a certain price? It is said that the con- 
tract is in restraiiit ot tradc. In one sensé it is, but it is just as much and 
110 more in restraint of trade for Elliman's Sons & Co. to say that they will 
not seli at ail. It seoms to me to say the least, that what is restraint ot 
trade as regards Carrington & Son is really the liberty of trade as regards 
Elliman's Sons & Co. The cases which bave been cited are well-known authori- 
ties expounding a great principle, and showing what exceptions thcre are to 
that principle. But tbis case seems to me not to fall within any principle or 
exception. 1 do not tbink that it is touched by the autborities at ail. It is 
nierely a question of whetlier a man is ontitlod when he is selling bis own 
goods to make a bargain as to the use to be made of them by the purehaser. 
It Is said that the contract is against public policy, but that phrase merely 
embodies for the présent puriiose the great iirinoiiilo of restraint of trade. 
and to say that it is to preveut Elliman's Sons & Co. from exereising their 
own discrétion, seems to me to be applying a well-settled principle of law to 
facts to which it eannot bave any possible application." 

It is to be noted that tliough the article which was sold in this case 
was probably made tinder a secret process no emphasis was laid upon 
the fact. The reasoning applies equally well to any article which 
one may own, whether he made it or not, and whicli he sells for 
purpose of resale. 

In Garst v. Harris, the pîaintifï sold Phenyo-Cafïein, a proprietary 
medicine, to défendant, who agreed not to scll it below a stipulated 
price, and a certain sum was agreed on as liquida ted damages. The 
action was brought for a breach of this agreement to rccover said 
sum. It was held that the agreement was valid. 

Holmes, C. J., said: 

"It is said that the contract was uiilawful as in restraint of trade. * * * 
When, as bere, there is a secret composition, which the défendant presumably 
would bave no chance to sell at a profit at ail, but for the plaintitï's permis- 
sion, a limit to the license, in the torni of a restriction of the price at which 
lie may sell, is propor enougb." 

It is true that the fact that the article sold was a secret composi- 
tion was emphasized. But the reasoning used was equally applicable 
to any other article; as to any other article sold the purehaser would 
not hâve had any chance to sell that particular article, however it 
may hâve been as to other articles of the same kind, at a profit at 
ail, but by the seller's permission. 

Point is made as to thèse two cases that in each but a single con- 
tract was involved, and not a System of contracts as hère. That is 
true, but no doubt there was a System of contracts in each of those 
cases as hère. A single contract; i. e., a contract with a single pur- 
ehaser would hardly hâve been of any value to the seller. It was 
only by a System of contracts ; i. e., a contract with every purehaser, 
that he could hope to accomplish anything. This must hâve been 
had in view by the court, as no point was made of the fact that there 
was but a single contract involved, and the reasoning was applicable 
to a System. 

In Walsh v. Dwight, the défendants were manufacturers and sellers 
of saleratus and soda, articles in common use and capable of being 
manufactured by any one, which was known on the market as "Dwight's 
Cow Brand Saleratus and Soda." They sold thèse articles to job- 
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bers under contracts, whereby the latter, in considération of a certain 
discount, agreed not to resell same or any otlier saleratus or soda at 
less tlian certain priées. The plaintiffs were rival manufacturers of 
saleratus and soda and the suit was to recover damages sustained by 
them because of defendant's system of contracts. It was assumed 
that plaintiffs had a right of action if the System of contracts was 
invalid and the disposition of the case was made to turn on its validity. 
It was held to be valid. Judge Ingraham said: 

"It is difficult to see upon what ground it can be claimed tliat such a con- 
tract is illégal. That the défendants wonld hâve the right to establish agencies 
for the .sale of thoir goods, or to employ others to ^:ell them, at such priées as 
the défendants should designate, cannot be disputed. Nor can it be that a 
manufacturer of merthandise cannot agrée to sell to otliers upon condition 
that the vendee, in selling at retail, should charge a specified price for the 
goods sold, or should sell only the manufaftured product of the manufacturer. 
If a dealer in articles of this kind, for bis own advantage, agrées to confine 
his business to a particular line of goods, or agrées with the manufacturer to 
charge a particular priée for the articles vvhieh be sells in liis business, such 
an agreenient is not illégal, as in restraint of trade or as tonding to create 
a monopoly, as there is nothing in the agreemeut to prevent othsrs frora en- 
gaging in the business, or the manufactnrei's of other articles from selling 
their products to any one who is willing to buy. There is nothing to prevent 
any individual from selling any property that be has at any ijrice lie can 
get for it. Nor is there any reason why au individual should not agrée that 
he will not sell property whieh he owns at the time of making the agreement, 
or which he thereafter acquires, at less than at a fixed price ; and certainly 
a contract of this kind is not one whicli exposes the parties to it to any pen- 
alty, or subjects them to any action for damages by those whose business 
such a contract has iuterfered with." 

The case of John D. Park & Sons Co. v. National Wholesale 
Druggists Association was a suit by by the défendant herein against an 
association of wholesale drugg'sts to recover damages alleged to bave 
been occasioned by said association causing manufacturers of medicines 
to refuse to sell to this défendant on the same terms as it sold to mem- 
bers of said association unless it would enter into a contract by which it 
Dgreed not to resell same at less than certain prices, a contract similar 
to that which each member of said association had entered into with 
said manufacturers. It was held that the System of cuntracts was 
valid, and this défendant was not entitled to recover. There was a dis- 
sent by three of the judges. Qne dissent was based upon the ground 
that, though the manufacturers had a right voluntarily to put in 
force such a System of contracts, it was illégal for the jobbers to 
drive them to put in force said system by refusing to deal with them 
unless they did. Another dissent was based upon the ground that job- 
bers required the manufacturers not only to sell at the same price to 
each jobber, but to compel each jobber to sell to the consumers at 
the same price. "It is in this respect" it is said "that the agreement 
is vicions and opérâtes in restraint of trade for it destroys compé- 
tition among the jobbers." The force of the décision is weakened 
somewhat by the considération that it is not entirely clear that the 
court did not think that the medicine to which the system of contracts 
was held lawfully applicable had been patented. The reasoning of 
the opinions rendered on behalf of the majority of the court, how- 
14.-) F.— 25 
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ever, îs not based on the fact that they had b'een patented. It is 
equally pertinent to proprietary medicines. This case suggests that 
possibly complainant was driven to adopt its System of contracts by 
the organization of wholesale druggists. 

In Whitwell v. Tobacco Co., the défendant was a manufacturer 
of tobacco and the plaintiflf a jobber therein. The defendant's 
method of doing business was to fix the prices of its goods so high 
to those who did not agrée to refrain from deaUng in the commodi- 
ties of its competitors that their purchase was unprofitable, while 
it reduced the prices to those who did so agrée so that the purchase 
of tlie goods was profitable to them. The plaintifï applied for a 
purchase, but refused to so agrée, and, upon his so refusing, the de- 
fendant refused to sell to him. He then brought the action to re- 
cover damages for the refusai. It was held that he could not, that 
such an agreement on the part of a jobber was légal, and that the 
défendant had a right to refuse to sell to him unless he would enter 
into it. Judge Sanborn said: 

"The tobacco company and its employé sold Its products to customers who 
refrained from dealing in the goods of its competitors at prices wUich ren- 
dered their purchases profitabie. But there was no restriction upon compé- 
tition hère, because this act left the rivais of the tobacco company free to 
sell their competing commodities to ail other purehasers than those who 
bought of the défendants, and free to compete for sales to the customers of 
the tobacco company by offering them goods at lower prices or on better terms 
than they secured from that company. The tobacco company and its em- 
ployé were not required, like competitors engaged in public or quasi public 
service, to sell to ail applicants who sought to buy, or sell to ail intending 
purehasers at the same prices. They had the right to sélect their customers, 
to sell and to refuse to sell to whomever they chose, and to fix différent prices 
for sales of the same commodities to différent persons. In the exercise of 
this right they selected those persons who would refrain from handling the 
goods of their competitors as their customers, by selling their products to them 
at lower prices than they offered them to others. There was nothing in this 
sélection, or in the means employed to effect it, that was either illégal or 
Immoral. It had no necessary effect to directly and substantially restrict free 
compétition in any of the products of tobacco, and it did not unlawfuUy re- 
Btrain Interstate commerce, because it in no way restricted the exercise of the 
rights of the competitors of the tobacco company to fix the prices of their goods 
and the terms of their sales of similar products according to the dictâtes of 
their respective wills." 

Besides thèse cases there is that of Dr. Miles Médical Co. v. Gold- 
thwaite (C. C.) 133 Fed. 784. The force of this décision, however, is 
weakened by the fact that there no argument was made on behalf 
of défendant. I hâve also been referred to certain unreported dé- 
cisions upholding the validity of complainant's System of contracts. 
They are décisions by Judge Lochren in the case of Hartman v. 
Hughes, pending in the United States Circuit Court for the District of 
Minnesota, rendered July 14, 1905 (no opinion) ; by Judge Kohlsaat, in 
the case of Dr. Miles Médical Company v. Platt, pending in the United 
States Circuit Court for the Northern District of Illinois, Eastern Divi- 
sion, rendered 19th day of January, 1906 (142 Fed. 606) ; and by Judge 
Tuley, in the case of Platt v. National Association of Retail Druggists, 
pending in the circuit court of Cook county, 111., rendered January 34, 
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1905. But in none of thèse cases apparently did the judges hâve to 
reckon with the Une of argument that is presented hère, and though 
reaching the same conclusion, I hâve proceeded along différent Hnes. 
It is to be noted that this is not a case where the manufacturer un- 
dertakes to maintain retail priées for the sale of his goods by a direct 
restrictive agreement with the wholesaler, and by affixing labels to 
the goods charging ail subséquent transférées with notice of the con- 
ditions under which they were originally sold. A case of that sort pré- 
sents the interesting question whether in this way the manufacturer 
can maintain the retail priées of his goods ; i. e., whether the doctrine 
laid down in Tulk v. Moxhay, 2 Ph. T'T'é, by which covenants restrict- 
ing the use of land are enforced against purchasers with notice should 
be extended to chattels. 

The cases of New York Bank Note Co. v. Hamilton, etc., Co., 28 
App. Div. 411, 50 N. Y. Supp. 1093; Murphy v. Christian Press, 
etc., Co., 38 App. Div. 426, 56 N. Y. Supp. 597, hâve been cited 
as holding that it should, and the cases of Taddy & Co. v. Stevens & 
Co., 20 T. L. R. 102. Eng. Ch. D.; Garst v. Hall & Lvon Co., 179 
Mass. 588, 61 N. E. 219, 55 L. R. A. 631 ; as holding that it should 
not. In the case of De Mattos v. Gibson, De Gex & Jones. 27G, the 
doctrine was applied to a steamboat. Lord Justice Knight Bruce 
said : 

"Keason and jnstire seem to prescribe that, at least as a gênerai rule, 
where a man by sift or purcliase acquires proporty from anotlier witli knowl- 
edge of a previoiis contract, lawfully, and for a valuable considération innde 
by him with a third person, to use and employ the property for a particular 
purpose, and in a spocifled manner, the acquirer shall not, to tlie material 
dainajce of the third person, in opposition to his contract, and inconsistent 
with it, use tlie property in a manner not allowable to the giver or seller. 
The rule applicable alike in gênerai, as I conçoive, to movable and immovable 
property, recognized and adopted, as I appi'ehend, by the English law, may, 
like other gênerai rules, be liable to exceptions arising from spécial cireum- 
stances ; but I see at présent no reason for any exception in the instance before 
us." 

Hère, however, the retailers enter into a contract directly with the 
complainant upon a valuable considération, to wit, their being des- 
ignated as retailers to whom the wholesalers may sell, and the ques- 
tion is whether they are bound by such contract. I therefore con- 
clude that the complainant's System of contracts is valid. The po- 
sition is taken in brief on behalf of défendant that the System of 
contracts is invalidated by the fédéral anti-trust act of 1890; but I 
understand that this position is not insisted on. I therefore make 
no further référence thereto. 

The gênerai demurrer is overruled. There is a spécial demurrer 
to so much of the bill as seeks an injunction restraining défendant 
from removing the dress from complainant's bottle and mutilating the 
label. It is urged that if the System of contracts is upheld and en- 
forced the complainant will hâve no occasion for such relief. This 
does not occur to me as sufScient reason for his not obtaining it. 

The spécial demurrer is also overruled. 
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In re CUTTI^^G. 

(District Court, W. D. New Yorli. May 7, lOOC), 

1,4T2. 

1. Chattel Mortoages — VAUniTY — New Yokk Statute. 

The failure of a chattel moi'tgagee to file a copy of the mortgage, to- 
getlier witb a statenieut sliowiiig tlie mortgagee's présent interest, witliin 
30 days ncxt jjrecediug tlie expiration of a year atter it was given, as re- 
qnlred by tiie New Yorlt statute (Laws 1.S8;!, p. 40'2, c. 27î), aud amend- 
ments), does not render the mortgage invalid as between tbe parties, nor 
as against gênerai creditors ot tbe mortgagor. 

[Ed. Note. — For cases in point, see vol. 9, Cent. Dig. Chattel Mortgages, 
§ 352.] 

2. Bankruptcy — AcTS OF Bankkuptct — Renewal of Moktgage. 

Tbe giving of a chattel mortgnge to secure au antécédent debt is not a 
preferential traiisfer wbich constitutes an act of bankruptcy, wbere it 
is given in good faith in reuewal ot a prior uiortgage and covering the 
same property, and iu sueb case the fact ot tbe niortgagor's insolvency is 
immaterial; nor does tbe iucluding of additional property render it prefer- 
ential, where the mortgagor receives a further présent considération suf- 
ficient to warrant the additional security. 

3. Chattel Mortgage — Validity — Sale of Propebty by Moetgagoe. 

A chattel mortgage is not rondered void by tbe mère fact that the 
mortgagor sold certain of tbe uiortgaged property, wbere the mortgage 
coutained no provision permitting such sale for bis benefit, and it does 
not appear that it was not made for tbe benefit of tbe mortgagee and by 
bis authority. 

In Bankruptcy. On motion to confirm report of spécial master. 

Nelson J. Palmer, for petitioners. 

Thayer, Tuttle & White, for objecting creditors. 

HAZEL, District Judge. The report of the spécial master herein 
finds that the alleged bankrupt, Benjamin W. Cutting, committed an 
act of bankruptcy in transferring, wliïle insolvent, certain personal 
property, by executing and delivering chattel mortgages thereon, with 
mtent to create an unlawful préférence under the bankrupt act. The 
undisputed facts are as follows: The opposing creditors, Lazell & 
Co., at différent times, beginning in the year 1899, loaned and ad- 
vanced money to the bankrupt, accepting as security therefor a chat- 
tel mortgage upon specified personal property. Such chattel mort- 
gage was executed and de'ivered on April 24, 1901, and on February 
8, 1902, another mortgage was given in renewal thereof to secure 
amounts due and to become due covering the property specified in 
the former mortgage. Subscquently, on March 12 and 13, 1903, re- 
spectively, the debtor gave to said secured creditors two chattel mort- 
gages to secure the sum of about $3,000, the amount then due, as 
appears by the testimony of Cutting, which mortgages covered the 
property theretofore mortgagcd to them, and in addition a so-called 
Hartman machine, not enumerated in the prior incumbrance. The 
mortgage liens were duly recorded or filed in the town clerk's office, 
as required by the statute of the statc. It is claimed, however, that 
the mortgages of March 12 and 13, 1903, were not continued of force 
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against the creditors of the mortgagor or subséquent purchasers or 
mortgagees in good faith, in that chapter 52S, p. 460, of the Laws of 
1896, wliich requires that a statement describing the mortgage, and 
the tinie and place of its filing, be filed within the 30 days, was not 
complied with. There exists some contrariety of décisions in relation 
to the eftect of an omission to strictly comply with the provisions of 
the statute as to whether a mortgage ceased to bc valid against a cred- 
itor at large of the mortgagor, or if a creditor must be in a situation 
to seize the mortgaged property pursuant to a lien upon it. This 
proposition I conceive to be definitelv decided in the Mattcr of New 
York Economical Printing Co., 110 Fed. 514, 49 C. C. A. 133, where 
the State court authorities are cited and examined by the Circuit Court 
of Appeals for this circuit, and which holds that : 

"Only such creditors can t;ike advantage ot it [tlie statute] as are armed 
witli some légal process autboriziriJ the seizure of ttie mortgaged property, 
and are tiiereby in a position to enforce a lien upon it." 

The cases hold that a trustée in bankrutcy takes the property in the 
same plight and condition that the bankrupt himself held it, assuming 
the transaction free from fraud and subject to the existing equities. 
Hewit V. Berlin Machine Works, 194 U. S. 296, 24 Sup. Ct. 690, 48 
L. Ed. 986 ; Thompson v. Fairbanks, 196 U. S. 516, 25 Sup. Ct. 306, 
49 L. Ed. 577. And as between the alleged bankrupt and the mort- 
gagees, giving due considération to the facts of this case, it is thought 
that the mortgages in question were neither void nor fraudulent. The 
contesting creditors contend that such mortgages were practically re- 
newals and covered the identical property ; that they were not void as 
against the mortgagees, though given as collatéral security for a pre- 
existing debt owing from the bankrupt, and no statement having been 
filed in accordance with the state enactment mentioned. The évidence 
satisfies me that the transaction was not in bad faith, and that no in- 
tention existed to defeat the opération of the bankrupt act. Hence, 
it is immaterial that Cutting was, or that the mortgagees had reason 
to believe him, insolvent. The bankrupt act does not forbid the giv- 
ing of other or diiïerent security within the four months period to re- 
place security previously given, if such security is a valid one and of 
equal value as that previously given. The mortgagor might hâve sur- 
rendered the possession of the property of the mortgagees just prior 
to making the new mortgages. Indeed, the mortgagees could legally 
hâve taken possession thereof in payment of their lien, though there 
had been no compliance with the statute regarding refiling. As said 
in Sawyer v. Turpin, 91 U. S. 114, 23 L. Ed. 235 : 

"The mortjrage covered the same property. It embraced notliing more. It 
witlidrew nothing from the control of tlio hanlcrupt, or from the reach of the 
banlîrupt's creditors, that had not lieen withdrawn by the bill of sale. Giving 
the mortgage in lieu of the bill of sale, as was done, was tberefore a mère 
exchange in the form of the security. In no sensé can it be regardcd as a new 
préférence. The préférence, if any, was obtained on the 15t]i of May, when the 
bill of sale was given, more than four months before the pétition in bank- 
ruptcy was filed. It is too well settled to require discussion that an excliango 
of securities within the four months is not a fraudulent préférence within 
the meaning of the bankrupt law, even when the creditor and the debtor know 
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tliat the latter is insolveut, if the security given up is a valid one when the 
oxclianse is made. and if it be undoubtedily ol equal value with tlie security 
substituted for it." 

This language, in a case where the facts were oniy sliglitl}^ différ- 
ent, is not tliought inapplicable hère. It was held in Re Shepherd, 
Am. Bankr. Rep. 725, that where a new chattel mortgage, which was 
dtdy recorded, was given within four months of filing the pétition, 
in place of a prier mortgage and for a valtiable considération, the 
new mortgage opérâtes as a continuance of the prior incumbrance, 
and, as no lien intervened before the bankruptcy, there was no illégal 
préférence. In Asbury Park Building & Loan Association v. Shep- 
herd, 6 Am. Bankr. Rep. 725, it is stated that : 

"The mère excliauge of securities witliin four months is not a préférence 
witliiii tlie meaning of the bankruiit law ; the reasons being that the change 
tali.es nothiug from the other creditors." 

There a new mortgage was substituted for a prior security within 
four months of the filing of the pétition in bankruptcy. The facts 
of that case are similar to those hère presented. See, also, Stewart v. 
Platt, 101 U. S. 731, 25 L. Ed. 816. In this case the same property 
was included in the mortgages given by Cutting to replace prior ones 
to secure an indebtedness already existing, and, as already stated, in 
addition thereto the Hartman machine, which inclusion was warranted 
by a présent considération of $125, subsequently used by the bankrupt 
in payment of insurance. True, the référée found that the later 
mortgage included property not enumerated in the earlier, but a care- 
ful comparison of the two instruments indicates otherwise. Varions 
of the items were a little differently described, but the schedule of Per- 
sonal property attached to the mortgage reasonably identifies the ar- 
ticles as practically the same, with the exception of the Hartman ma- 
chine and the ofïspring of the stock mentioned in the earlier mortgage. 

The finding of the référée in relation to the disposition of sale of 
certain property, consisting of fodder, logs, baskets, etc., is not thought 
to be sustained by the évidence. It does not appear that the mortga- 
gor sold any of the property to customers, nor that he diverted or re- 
tained the proceeds of any sales for his individual benefit. In the 
absence of testimony to that efifect, the Lazell mortgage cannot be 
held void; it containing no provision permitting the mortgagor to sell 
the mortgaged property, nor requiring an accounting of the proceeds. 
If such facts were shown, perhaps a différent question would be pre- 
sented. Brackett v. Harvey, 91 N. Y. 214; In re Burnham (D. C.) 
140 Fed. 926. The implication of such acts on the part of Cutting is 
not warranted from the mère fact that he was in possession of the 
property and continued the opération of the mill or factory. As ar- 
gued by counsel for the opposing creditors, such an implication might 
be rendered nugatory by proof that a sale or disposition of mortgaged 
property was not only authorized by the mortgagees, but also that the 
mortgagor acted as agent in its disposition or sale. The mortgagees 
were not required to explain the covenant in the mortgage or to give 
évidence in relation to any presumcd sales. 
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The mortgages to Taylor & Wakeman, claimed to hâve been un- 
lawful transfers in contravention of the bankrupt act, were also ex- 
ecuted and delivered by the bankrupt as substitutes for prior unpaid 
mortgage Hens, and corne under the views herein expressed. 

The questions touching the jurisdiction of the court and the évi- 
dence in relation to the bankrupt's chief occupation as a farmer or 
tiller of the soil need not be considered. Upon the évidence presented, 
I am of opinion that the provisions of section 3 of the bankrupt act 
hâve not been violated. 

The pétition for adjudication of Benjamin W. Cutting as a bank- 
rupt is therefore dismissed. So ordered. 



TICE V. HURLE ï et al. 
(Circuit Court, W. D. Kentucky. Aprll 26. 1900.V 

1. CoT'RTS — District or Suit in Fédéral Courts — Mode of Objecting to 

Venue. 

ïlie objection of a défendant to tbe maintenance of an action aRainst 
him in a fédéral court on tbe ground tliat neitUer be nor plaintiff is a 
résident of the district may be talîen Ijy demurrer under the Kentucky 
practice where the faets appear on the face of the pétition. 

2. SAME NONEESIDEKT DEFENDANT. 

Under section 1 of the fédéral judidary act March 3, 1887, c. 373, 
24 Stat. 552, as amended by Act Aug. 13, 1888, c. 866, 25 Stat. 433 [U. S. 
Comp. St. 1901, p. 508], an action cannot be inaintained in a fédéral court 
against a défendant who is a nonresident of the district, over his objec- 
tion where the plaintiff is also a nonresident, and jurisdiction Is founded 
only on the fact of diversity of cltizenshlp, although the court bas juris- 
diction of the action by reason of the résidence within the district of 
other défendants. 

[Ed. Note. — For cases In point, see vol. 13, Cent Dig. Courts, § 813.] 

Demurrer to Pétition. 

. Mark Worten, for plaintifT. 
Flournoy & Reed and T. B. Harrison, for défendants. 

EVANS, District Judge. The first section of the judiciary act of 
Warch 3, 1887, c. 373, 24 Stat. 552, as amended by Act Aug. 13, 
1888, c. 866, 25 Stat. 433 [U. S. Comp. St. 1901, p. 508 ], after pro- 
viding that the Circuit and District Courts of the United States sliall 
hâve original jurisdiction concurrent with the courts of the state of 
certain suits of a civil nature, both in law and in equity, further 
pro vides that: 

"No civil suit shall be brou.zht before eitUer of .said courts against any person 
by any original process or proeeeding in any other district than that wUereof 
he Is an inlial^itant, but where the jurisdiction is founded only on the fact 
that the action is betwoen citizens of différent states, suit shall be brought 
only In the district of the résidence of either the plaintiff or the défendant." 

In this action the plaintiff 's claim to jurisdiction is founded only 
ion the fact that the action is between citizens of différent states, 
The plaintiff is a citizen and résident of Tennessee, tlie défendant, 
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Aaron T. Hurley, is a citizen of Kentucky, and a résident of this dis- 
trict, and tlie défendant, Tlie Title Guaranty & Surety Company, here- 
after called the "Guaranty Company," is a citizen of Pennsylvania, 
and is neitlier a résident nor an inliabitant of tliis district. This be- 
ing the situation, the défendants hâve filed a demurrer to the péti- 
tion in which they object that the court has no jurisdiction over the 
action. While the citizen of Kentuclcy who is sued is not entitled 
to raise an objection of tliis character, the Guaranty Company has 
the express sanction of the statute for claiming, upon the facts stated, 
that it cannot be sued in this court without its consent. Hère there 
is literally a diversity of citizenship, but as the défendant, the Guar- 
anty Company, is not a résident nor an inhabitant of this district, 
the question raised by its demurrer is not, according to the authori- 
ties, one of "jurisdiction," but one whicli relates to mère venue, and 
that is held to be a matter of personal privilège only. No express 
mode of making objection to the "venue" is prescribed, but we think 
we may fairly treat the demurrer as sufficient to show the objection 
of the Guaranty Company to being sued in a district of which neither 
itself nor the plaintif! is an inhabitant or a résident. As the plain- 
tiff's pétition shows the essential facts for the détermination of that 
question, we must give force to the objection thus raised by that Com- 
pany by sustaining its demurrer. This practice is convenient. Our 
Code of Practice prescribes no such pleading as a plea in abatement 
as distinguished from an answer or demurrer, but we think its sec- 
tion 92, relating to spécial demurrers, should be applied. 

The law in the premises has been discussed in Whitworth v. I. C. 
R. R. (C. C.) 107 Fed. 557, Empire Mining Co. v. Propeller Towboat 
Co. (C. C.) 108 Fed. 902, Burch v. Southern Rv. Co. (C. C.) 139 
Fed. 350, and Central Trust Co. v. McGeorge, 151 U. S. 130, 14 
Sup. Ct. 286, 38 L. Ed. 98. If the case had been brought in a state 
court in such form as to be removable, and the Guaranty Company had 
removed it, it could not then hâve objected to the venue, as pointed 
eut in the Whitworth Case in 107 Fed. 557. But aside from thèse 
cases, the statute is express, and upon its provisions the défendant 
Guaranty Company is entitled to be exempt from being sued by this 
plaintifï in this district without its consent. Having by its demurrer 
' manifested its objection to being sued hère, the court must enforce 
the statutory provision in its favor. Its demurrer will accordingly 
be sustained, and the plaintiff will be given to and including the 8th 
day of May, 1906, within which to file an amended pétition, if so 
advised. 

The demurrer of the défendant Hurley will be overruled. As to 
this défendant, the "jurisdiction" is undeniable. 
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UNITED STATES v. IITDE et al. 
(Circuit Court D. Nevada. May 7, 190G.) 

No. 825. 

Eqtjitt — Exceptions to Bili> — Impertinence. 

Exceptions to a bill by tlie United Statei? to recover lands of wliich 
plaintiff was allesed to hâve beeu defrauded, on tlie hroad ground that 
tlie substance o£ tlie matters alleged was impertinent, cousidered and over- 
ruled. 

In Equity. On exceptions to bill. 

Samuel Platt, U. S. Atty. 

Campbell, Aletson & Campbell and James A. Mackenzie, for de- 
fendant John A. Benson. 

HAWLEY, District Judge (orally). This is a suit in equity to 
obtain a decree adjudging the défendants guilty of having defrauded 
plaintiff of certain lands in the state of Nevada; that the patents is- 
sued to them for such lands be dcclared void, etc. The bill of com- 
plaint is very lengthy and contains 17 distinct averments. To this 
complaint 37 spécifie exceptions hâve been filed by the défendant 
Benson for impertinence : 

"For tliat tbe whole of ctie matter contained in each of the passages of 
said bill of complaint referred to in the following respective exceptions is 
impertinent, and has and can hâve no bearing on any of the issues involved 
or which may be involved in said suit." 

From this brief statement it will readily be observed that to for- 
mulate an opinion which would make the questions involved clear 
would require an extended synopsis of the averments contained in 
the bill and a spécifie statement of the varions exceptions taken 
thereto. I do not deem it necessary to enter into a discussion of 
the various questions discussed by the respective counsel. The con- 
tention of défendant is based largely upon the views expressed by 
Judge Lacombe, in Re Benson (C. C.) 131 Fed. 968, while the gov- 
ernment relies upon the opinion of Judge De Haven, in United 
vStates V. Hyde (D. C.) 132 Fed. 545, and the décision in Hyde v. 

Shine, 199 U. S. 62, 25 Sup. Ct. 760, 50 L. Ed. • . Those were 

criminal cases, while the présent one is a civil suit. They give, how- 
ever, a clear outline of the gênerai facts upon which the présent case 
is based, and many of the principles of law therein discussed are 
applicable to the présent case. After the décision m 132 Fed., supra, 
the défendants Hyde and Dimond applied to Judge Morrow upon a 
writ of habcas corpus for their discharge. This was denied, and 
they appealed the case to the Suprême Court, and Judge Morrow's 
order was there sustaincd ; three of the Justices dissenting. Hyde v. 
Shine, 199 U. S. 62, 25 Sup. Ct. 760, 50 L. Ed. . 

In the light of the principles announced in thèse authorities, it 
seems only necessary for me to say that I hâve carefully read the 
bill of complaint and considered in détail the exceptions taken there- 
to, the distinctions existing between criminal cases by indictment and 
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civil suîts of the présent character, and my conclusion is tliat tlie 
proper course to pursue is to overrule the exceptions in toto. In so 
doing I deem it proper to state that the gênerai criticism of Judge 
Lacombe as to the language used in the indictment in the case 
before him is not applicable to the averments in the bill of complaint. 
This is a civil, not a criminal, case. The bill of compl?.int seems to 
hâve been carefully drawn. Absolute perfection in pleadings is not 
often obtained, and there may be some averments in the bill that 
might perhaps hâve been more clearly stated, and some sentences 
might with propriety hâve been left out, but this character of criti- 
cism could be urged in ail cases. Courts should deal with the sub- 
stance, not the mère form of language used in a pleading. The ex- 
ceptions are based on the broad ground that the matter — that is, the 
substance — of the paragraphs in the bill to which they are directed 
"is impertinent, and has and can hâve no bearing on any of the 
issues involved or which may be involved in this suit." If, 
thereforé, the matter which is of substance does hâve a légal bear- 
ing on the case that would render it admissible as évidence on the 
trial, the exceptions should be overruled, and in considération of this 
question the court is compelled to view the entire case. The charges 
alleged against the défendants are many in number and cover a wide 
fîeld as to the manner and course pursued by them, and the transac- 
tions had with them by many individuals. At fîrst blush some of 
thèse matters might appear irrelevant, but the mind of the court 
must keep pace with the broad ground covered, and if it can see any 
relevancy or pertinency of particular averments which shed light 
upon the conduct and acts of the défendants — which is the vital point 
to be reached — it should not sustain the exceptions. 

I am of opinion that the matters alleged in the bill of complaint, to 
which the exceptions are directed, are germane to the issues that 
may be involved in this suit. 

Exceptions overruled. 



ELECTRIC VEHICLE GO. et al. v. GALLAGHER. 

(Circuit Court, S. D. New York. February 17, 1006.)' 

Costs^Reqtjirement of Security — Rdles of Court. 

Under rule 53 of the circuit court for tlie Soutliern District of New 
Torlc, a nonresident plaintifi:, aitliough joined witli a résident, is required 
to give seeurity for costs. 

[Ed. Note. — For cases In point, see vol. 13, Cent. Dig. Costs, §433.] 

Betts, Sheffield & Betts, for complainants. 
Jos. L. Levy, for défendant. 

LACOMBE, Circuit Judge. Ail the questions presented on this 
motion were disposed of at the argument except as to seeurity for 
costs. The authorities cited on the brief of complainant hâve been 
since examined. The proposition to be settled is not what may be the 
ordinary chancery practice nor the rule in England, nor the provision 



IN EE BILLING. S9Ô 

of the New York Code, but solely what îs the meaning of the Fifty- 
third rule of the Circuit Court in the Southern District of New York. 
The intention of the rule seems to be that when a nonresident plaintiff 
brings suit in this court he or it shall give security for costs. The 
language of the rule warrants such construction, and it is a righteous 
and wholesome one. Without it a nonresident, joining with him some 
résident who might be impecunious, might bring hundreds of suits 
hère, incumbering our calendars, and, in the event of defeat, leaving 
défendants without even the inadéquate compensation of the taxed 
costs, unless they should go to a foreign jurisdiction to sue. The rési- 
dence of the compjainant for the purposes of this motion must be set- 
tled by the bill. The usual security — $250 in each suit — should be 
filed. 



In re BILLINO. 
(District Court, M. D. Alabama. March 29, 1906.)! 

1. BANKEUPTCY INVOLUNTABY PbOCEEDINGS — NOTICE TO CBEDITOBS. 

Bankr. Act July 1, 1898, o. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 
3418], not having provlded for notice to creditors of the flllng of a pé- 
tition in involuntary banlcrnptcy, sucli notice is not necessary, but the flling 
of the pétition by proper parties in the proper court and making the 
requisite jurisdictional allégations in itself opérâtes as a Ils pendens, 
and notice to ail the world. 

2. SaME— CONCLUSIVENESS OF ADJUDICATION. 

The clearly expressed purpose of Bankr. Act July 1, 1898, c. 541, § 18, 30 
Stat. 551 [U. S. Comp. St. 1901, p. 3429], is to require tUe court in in- 
voluntary proceedings, when no défense Is interposed by the bankrupt or 
by any créditer within the time fixed, promptly to dispose of the pétition 
by dismissal or by an adjudication, according to the sufflciency of the péti- 
tion. If the pétition contain the proper allégations and is not contested, 
or the parties contesting withdraw their eontest, an adjudication followa 
as of course, and is bindlng on ail parties in interest, 

3. Same. 

When an adjudication is passed in an Involuntary proceeding, upon a 
pétition filed in the proper district, for want of contestation by the debtor 
or any créditer wltbin the time prescribed, or where such contestation was 
made and subsequently withdravvn, the adjudication cannot be assailed for 
error intervening, or upon any other ground save for fraud in the pro- 
curement of the adjudication, injurious to creditors generally, or for 
Vfant of jurisdiction apparent on the face of the proceeding. 

4. Same. 

A créditer who bas not controverted a pétition before adjudication Is In 
no position to assall it for error, and cannot get the benefit of an appeal 
for that purpose, which the statute requires to be taken within 10 days, 
by afterwards moving to v.ioate the adjudication on the ground of error in 
the proceeding, which would be an indirect mode of appealing after the 
time had elapsed. 

5. SamT/— Adjudication by Coksent— When Not Collusive. 

If a debtor against whom an Involuntary proceeding is filed be Insolvent 
and has committed an act of bankruptcy, his consent at the instance of 
petitioning creditors, or agreement with them to withdraw résistance and 
to be adjudicated a bankrupt, is nelther unlawful nor Immoral, and an 
adjudication passed on such consent, when no one but the bankrupt had 
contested the pétition, cannot be attacked by other creditors as collusive. 
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6. SaME— AVXTHDRAWAL OP CONTEST BY DeBTOK— NOTICE. 

A debtor who contcsts an involuntary proceeding in bankruptey as;ainst 
him does so in liis own behalf, and not in tlie interest o£ bis creditors, 
and is at liberty to withdraw bis opposition at any time wbeu done in 
good faitb witbout notice to bis creditors. 

7. SaME— ACTS OF Bankkuptcy— Stjffioiency op Peoof. 

When creditors of an insolvent grantor in a pétition in banlcruptcy as- 
sail tbe transfer as an act of banliruptcy, and it is sbown tbat tlie alleged 
banlvrupt was indebted to tbe graiitee, and neitlier testify. and iiotliing 
reiating to tbe transaction appears in tlie debtor's boolcs, a flndiiig is justi- 
fied tbat tbe transfer was preferential and constituted an act of baulc- 
ruptoy. 

8. SaME— ESTOPPEL. 

Tbe failure of a créditer to enter an appearance în involuntary pro- 
ceedings in bankruptey against bis debtor during tbe two years wbieb 
elapsed before sucb creditor's deatb and during whicb time no adjurtifa- 
tion had boen niade estops bis adniinistrator from assailing tho ailjuiiiea- 
tion after it bas been made and tbe estate bas been partially aduUnistersHl. 

In Bankruptey. On pétition to vacate adjudication. 

On tbe 15th of January, 1903, a pétition was filed against F. M. Billing by 
certain of bis creditors, prayîng tbat he be adjudged a baukrupt, tbe act 
of bankruptey chargea being tbe making of a conveyance of a part of bis 
real estate. on Deeember 22, ls)02, wbile insolvent, etc. Billing appeared 
and contested. Tbe niatter was referred to tbe référée to ascertain and re- 
IKirt tbe facts. Upon tUe coming in of bis report and finding, on tbe 18tb of 
August, 1905. tbe court adjudged Billing a bankrupt. Mrs. S. II. Downer, 
a creditor, died on tbe 16tb of February, 1905, Teasley qualified as ber ad- 
ministrator on tbe lltb of January, 1900, and 13 days tbereafter filed bis 
pétition to vacate tlie adjudication. The pétition, in tbe main, correctly 
Stated tbe proceedings, exeept tbat it did not récite tbe order of référence 
to tbe référée, aiid stated there was. never any trial of the contest raisod by 
Billing's answer. It stated, among other tbings, tbat on the day, of ad- 
judication Billing filed tbe following paper in tbe clerk's office: 

"To tbe lion. Tbos. G. Jones, Judge of tbe District Court for the Sliddlo 
District of Alabania : 

"The undersigned, F. M. Billing, against wboni a pétition was filed on 
the 15tb day of January, 190.3, asklng tbat he be adjudged an involuntary 
bankrupt, respectfully sliowetb xmto your honor: Tliat on accouut of tbe 
chauged condition of affairs affeoting- bis estate, and bolieving tbat it is to the 
best interest of bis creditors so to do, does bereby unconditionally, consent 
tbat the court may enter up an order adjudging him a bankrupt. In takiiig 
this action tbe undersigned feels called upon to state to the court, and to bis 
creditors tbat in doing so he dénies tbat he. at any time, committed any act 
of bankruptey, nor bas he allowed any creditor to obtain any préférence oveu 
any otber ci-editor; but since tbe flling of said pétition some few of bis 
creditors hâve obtained judgment upon the unpaid instalments due on tbe 
agreoment with ail bis creditors, and being advised tbat an exécution issued 
under tbese judgments eould be levied on bis property, in tbe eveut tbe 
pétition in tbis cause sliould be denied, he prefers to be declared a bankrupt, 
rather than allow the impatient creditors to get any advantage over the great 
nuniber of bis creditors who bave been so patient. Wbile tbe undersigned 
feels greatly disappointed tbat be was unable to meet tbe instalments at 
tbe time specified in tbe agreeniont signed hy ail tlie creditors, as tbey bocanie 
due, he feels tbat ail his actions up to the présent time bave been to tbe 
best interest of his creditors, and tbat bis creditors bave obtained more by 
tbeir décision to allow him to try to worlc it ont, than tbey would hâve done 
had his estate been put in bankruptey at the time of bis suspension in Janu- 
ary, 1901. The undersigned wishos to further state that he is still willing 
to render any assistance possible in the management of bis estate to tlie end 
tbat as niuch as possil)le may be realized from it. 

"Very respectfully, F. M. Billing." 
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The pétition fvirther averred that tbere was flled in the clerli's office at 
the saine time with the above paper, what "purported" to be the following 
report of a référence: 

"In the District Court of the United States, Middle District of Alabama. 

"In the matter of F. M. Billing, BanJirupt. In Banliruptcy. 
"To the Honorable Thomas G. Jones, Judge of Said Court: 

"I respectfully beg leave to report tliat pursuant to the order of référence 
heretofore made in said cause, wLerein I was direeted to talve eyidonce unrter 
tlie original pétition in said cause, and report whether said F. M. Billing had 
committed an act of bankruptcy, I hâve held said référence and bave talien 
évidence touching the matters at issue, and I find that said F. M. Billing 
is insolvent and bas committed an act of banliruptcy, and that the prayer of 
said pétition should be granted. 

"Asa B. Stratton, Référée in Bankruptcy." 

It was further alleged that upon the flling of thèse papers, the court made 
an order "purporting to adjudge Billing a bankrupt," a foUows : 

"District Court of the United States, Middle District of Alabama. 

"In the Matter of F. M. Billing, Bankrupt. In Bankruptcy. 

"This cause coming on to be heard upon the pétition of Tlie Central of 
Georgia Railway Company, et al., praying that F. M. Billing, lately doing 
business in the name and style of 'Josiah Morris & Company,' lie adjudged 
a bankrupt, and upon the report of Asa E. Stratton, référée, to whom was 
referred the pétition with directions to take testimony, and report whether 
said F. M. Billing was insolvent and had committed an act of bankruptcy, 
and the said Billing also making no ol)jection and having filed bis consent 
in writing to sucli adjudication, and the court being of opinion that the pé- 
tition should be granted, and the adjudication ordered as prayed, it is, there- 
upon, ordered, adjudged, and decreed l)y the court that the said F. Jl. Billing 
be, and he is, hereby adjudged a bankrupt, within the purview of the act of 
Congress relating to bankruptcy, and the matter is hereby referred to the 
référée, to take such further steps in the administration of the estate as 
are required by law. This August 18, 1905." 

The pétition then concludes : "Your petitioner avers that said adjudication 
was procured by and with the consent and collusion of said Billing and of 
said petitioning creditors, and witliout any notice to the other creditors of 
said Billing, who are and were numerous, and without any opportunity being 
afïorded them to be heard in opposing said adjudication, and without any 
proof of any alleged act of bankruptcy on the part of said ])etitioner." It 
prayed that notice be given Billing and the petitioning creditors, etc. ; that 
on the hearing, the order adjudging Billing a bankrui)t be vaeated and 
annulled; and that the pétition in bankruptcy be dismissed. The petitioning 
creditors and the bankrupt demurred to the pétition on numerous grounds, 
among others, that it was not alleged that said Billing was not, in fact, in- 
solvent, and had not committed an act of bankruptcy ; that the creditors wore 
not entitled to any notice of Billing's withdrawal of bis contest of the pé- 
tition or of bis consent to adjudication, and were bound by the adjudica- 
tion ; that the averment that the adjudication was procured by collu- 
sion was the averment merely of the conclusion of the pleader, witliout stating 
the facts to support it. The creditors also answered, setting up the appoint- 
ment of a receiver on the filing of the pétition, the expenditure by him of 
some §10,000 In discharging liens and incumbrances on tlie estate and in 
preserving the same, and the disposition of soine $.50,000 of pro))erty under 
the orders of the court. They also set up the meeting of creditors, the 
examination of the bankrupt, the élection of a trustée, and the conveyance 
and sales of large amounts of real and Personal property under the orders 
of the court; that the intestate in her lifetime never af)pcared in the pro- 
ceeding, or made any objection tliereto, and that her adniiuistrator was not 
appointed until some months after her death, and filed bis pétition six 
months after the order of adjudication, etc. Thèse varions matters w-ere set 
up in separate pleas to whlch Teasley demurred. 
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The court, being of opinion that the issue as to tiie failure fo talîe proof 
of an act of banlîruptcy, could not be raised In tlie mauner attempted, but 
that if it could, the issue must be tested by the record, which spoke for it- 
self on that point, and not by the allégations of the pleader, and the admissions 
by the demurrers as to what the record contaiued, and that the pétition to 
vacate the adjudication brought the record of the case in whicli it was ron- 
dered before the court, declined to pass upon the matter, as presented by 
the demurrers to the pétition, or those interiwsed to the pleas. liut iusi)ect<'<l 
the record to détermine every issue sought to be raised, except as to the alleged 
collusion between the bankrupt and the petitioning croditors, as to wliich the 
court heard évidence. The trustée and the jietitioniug ereditors, however. 
formally offered the record of the proceeding up to the time when tha 
pétition to vacate the adjudication was flled, including the évidence taken 
before the référée, and reported by liini to tlie court aloug with his flnding. 
It was shown that the bankrupt made no agreement with the petitioning 
ereditors to withdraw résistance to the pétition, and they were not aware 
of his purpose until after the paper cousenting to be adjudged a bankrupt was 
flled. This step was talîen by the banlcrupt after consultation with his 
counsel, because he felt if tbe pétition were defeated, it would resuit in 
préférences to some of his ereditors which he desired to avoid. 

Martin & Martin, for the motion. 

Steiner, Crum & Weil and Ray Rushton, opposed, 

JONES, District Judge. 1. The Constitution vests broad power in 
Congress "on the subject of bankruptcies," and it has a wide field 
of discrétion as to the modes of procédure for ascertaining and de- 
claring the status of bankruptcy. If a bankruptcy statute provides 
for proper notice and fair opportunity to the debtor to défend against 
adjudication in an involuntary proceeding, due process is not denied 
ereditors, although no provision be made for giving them notice, or, 
for that matter, for allowing them to become parties to the proceed- 
ing. Congress, not being bound to provide for notice to ereditors of 
the institution of involuntary proceedings, lias made no provision for 
such notice, other than that which results by opération of law from 
the filing of the pétition. The proceeding is in a large sensé in rem. 
What is donc therein is binding upon ereditors, whether or not they 
hâve actual notice or knowledge of the pendency of the proceeding. 
The filing of the pétition by proper parties, making the jurisdictional 
allégations, opérâtes as lis pendens, and is notice to ail the world. 
Bank v. Sherman, 100 U. S. 406, 25 L. Ed. 866; Mueller v. Nugent, 
184 U. S. 14, 22 Sup. Ct. 269, 46 L. Ed. 405. Moreover, it seldom 
happens in thèse days of newspapers, and the activity of collection 
and commercial agencies, that ereditors do not, in fact, hâve ample 
knowledge of the filing of the pétition, in time to contest the adjudica- 
tion against their debtor, if they so désire, within the 20 days allowed 
them, after the filing of the pétition, in which to appear and "con- 
trovert the facts." 

Section 18, Bankr. Act. July 1, 1898, c. 541, 30 Stat. 551 [U. S. 
Comp. St. 1901, p. 3429], provides for service upon the alleged bank- 
rupt of the pétition with subpœna, etc., and subdivision "b" of the 
same section déclares that any creditor may appear and plead to the 
pétition within five days after the return day. Subdivision "d" pro- 
vides, if the bankrupt or any of his ereditors fail to appear within 
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the time limited and "controvert the facts alleged in the pétition," the 
judge shall détermine, as soon as may be, tlie issues presented by 
the pleadings witliout the intervention of a jury, except in cases where 
a jury trial is given by the act, "and mal^e the adjudication or dismiss 
the pétition." Subdivision "e" provides if, on the last day witliin 
which pleadings may be filed, none are filed by the bankrupt or any 
of his creditors, "the judge, shall, on the next day, if présent, or 
as soon thereafter as practicable, make the adjudication or dismiss the 
pétition." Subdivision "f" provides "if the judge be absent from the 
district or division. of the district in which the pétition is pending, 
on the next day after the last day on which pleadings may be filed, 
and none hâve been filed by the bankrupt or any of his creditors, 
the clerk shall forthwith refer the case to the référée." The statute 
is mandatory and insistent that the adjudication be had or the pétition 
be dismissed as soon as possible, after the time has expired in which 
the debtor and creditors may plead. It is quite foreign to its purpose 
to give the right to notice of the proceeding to a creditor, or to per- 
mit one who has not made himself a party, within the time prescribed 
by law, to be heard as to the adjudication. 

The bankruptcy statute carefully sélects and spécifies the instances 
in which it intends to give the creditor the right to notice. The only 
instance in which any right to notice is given the creditor, as to the 
disposition of an involuntary pétition, is when it is proposed to dis- 
miss the proceeding by consent of parties, or for want of prosecution. 
Sections 58 and 69, 30 Stat. 561, 562 [U. S. Comp. St. 1906, pp. 3444, 
3445], Controversies in bankruptcy would never end, and adjudica- 
tions would amount to little more than mère interlocutory orders, if 
creditors, who did not make themselves parties, could afterwards 
come in, claiming they had no notice of the adjuchcation or pétition, 
and then move to upset the judgment on the ground of error inter- 
vening after jurisdiction attached. Aside from this, the theory of the 
argument that when the bankrupt after making a contest subsequent- 
ly withdraws it, the creditor has rights which he would not hâve if 
the bankrupt had not contested in the first instance, is wholly un- 
founded. The creditor has no vested interest or property rights in 
the debtor's appearance and contest, and cannot prevent the debtor's 
withdrawing his contest at any time he sees fit. The "adjudication 
passes the debtor's title, save as to his exempt property, to the trustée, 
and imposes certain duties upon the debtor, and may radically affect 
the rights of creditors as betvi'een themselves, and puts certain duties 
upon them if they désire to share in the insolvent's estate. The law 
makes the debtor the sole judge whether he will resist the adjudica- 
tion, in order to avoid its conséquences to him and his rights; and it 
likewise makes the creditor the sole judge whether he will resist the 
adjudication, in order to avoid its efifect upon him and his rights. A 
creditor who wishes to prevent an adjudication but fails to contest the 
pétition, is none the less in default, because the debtor, who has ap- 
peared and contested the pétition, afterwards withdraws his contest, 
without notice to the creditor. The debtor's contest, in the eye of the 
law, is for himself, and not for the creditor. The debtor is not 
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bound to resist the adjudication in the interest of any of Iiis creditors, 
and bas tbe same right to withdraw a contest once begun, as he bas 
to refuse to contest in tbe first instance. 

When an involuntary pétition is filed and proper service made upon 
tbe bankrupt, and tbere is no appearance by tlae debtor or any of bis 
creditors, tbe court must tbereupon eitber pass an adjudication of 
banlcruptcy or dismiss tbe pétition. If tbe pétition be unresisted, tbere 
is no question before the court except as to tbe sufficiency of the péti- 
tion. Tbat raises an issue of law. It must be tested solely by tlie 
averments of tbe pétition, and tlie law does not permit, mucb less 
require, the taking of proof on such an issue. When, as bere, the 
pétition is filed by the proper parties, in tbe proper district, and makes 
ail tbe jurisdictional allégations, and is uncontested, tbe failure to 
contest the pétition by any person having tbe right, so to do, es- 
tablisbes the truth of the allégations of the pétition. The law, tbere- 
upon, demands an adjudication of bankruptcy which, when thus ren- 
dered, is binding on ail tbe world. Every creditor was conclusively 
charged with notice of tbe pendency of the proceeding and wbat was 
being done to bring about adjudication, and no creditor can be 
heard to set up want of knowledge or notice of the proceeding as an 
excuse for not controverting tbe pétition before adjudication, or as 
a reason why it shall not bind bim. 

2. Tbe District Court of tbe United States is a court of limited, but 
not inferior jurisdiction. Congress bas conferred upon it original 
and exclusive jurisdiction to adjudge bankruptcies, and its judgments 
therein are supported by the same presumptions which are indulged 
in favor of the judgments of ail superior courts of gênerai jurisdic- 
tion. When jurisdiction is shown to bave attacbed, the indisputable 
presumption, save when the question is raised by appeal or an attack 
upon the adjudication for fraud in its procurement, is tbat tbere was 
sufficient évidence to support tbe judgment. The petitioner bere, 
who bas not appeared, cannot, by indirection, by motion to vacate tbe 
adjudication, obtain tbe benefit of an appeal or other revisory writ, 
and thus compel the court to go behind tbe pétition and tbe adjudica- 
tion, and searcb the évidence to see if it justified the judgment. If, 
however, tbe petitioner were in position to raise the question in the 
way hère attempted, it would not avail in tbe state of tbis record. 
Tbe adjudication is based upon a finding of fact, on évidence reported 
by the référée as a spécial master. A motion to vacate the adjudica- 
tion on the ground tbat the proof did not sustain tbe finding, must, 
necessarily, stand or fall upon the évidence taken and reported by tbe 
reieree. Hère, the insolvency was admitted. Tbe exécution and de- 
livery of the conveyance charged to constitute an act of bankruptcy 
were proved. The bankrupt did not testify as to this matter. Tbe 
bocks of the bank were put in évidence. No entry could be found 
in tbe cash account or elsewbere, concerning the receipt of the sum 
mentioned in the deed. No entry was discovered, which could be 
traced to tbe sale or to any transaction relating to it. It may be, as 
argued, tbat the bankrupt received tbe cash considération mentioned 
in tbe deed, and failed to enter its receipt upon tbe books of tbe bank. 
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The absence of such entry is certainly no proof that the money was 
paid to him; and the burden is upon him, or those claiming under 
him, to show that the sale was for cash, and that the bankrupt re- 
ceived the money. The récital in a deed of the receipt of the purchase 
money is a mère admission of the grantor, which is not at ail bind- 
îng upon his creditors. The burden of proving payment of the con- 
sidération, named in the deed, is upon the bankrupt, when a creditor 
of an insolvent grantee assails the transfer as an act of bankruptcy. 
The bankrupt had been in failing circumstances for many months 
prior to the making of the deed. He suspended his banking business 
in January, 1901, for four months, and then resumed after obtaining 
an extension from his creditors, upon an agreement with them to pay 
the principal of his debts installments, without interest. Many of 
thèse installments were afterwards paid ; while a goodly number re- 
main unpaid. The grantee in the deed had rendered professional 
service to the bankrupt prior to the making of the deed. There was 
no entry or other référence upon the books as to this indebtedness, 
or that the grantee had been paid for thèse services, or that any 
settlement whatever had been had with him in relation thereto. The 
presumption that the particular conveyance was made to settle this 
past indebtedness, and not for a cash considération as stated in the 
deed, was not at ail unreasonable, under ail the circumstances. 
Neither the grantee nor the bankrupt, upon whom rested the burden 
to show the payment of a cash considération for the property, testified 
upon that point, although both had opportunity and incentive to make 
the proof, if it were a fact that the considération named had been 
paid in cash. The grantor and the grantee lived in the same city. 
The insolvency of the banking business which Billing conducted had 
been a matter of gênerai notoriety for months before the deed was 
made. The situation was such that the parties must hâve known 
that the sale of the property mentioned in the deed in satisfaction of 
an antécédent debt would inevitably give the grantee an unlawful 
préférence. Reasonable men, in view of the known facts, could not 
hâve expected or intended any other resuit, and the law, upon the 
facts, imputed a purpose and intent to give and receive an unlawful 
préférence, which constituted an act of bankruptcy. It would hâve 
been better if the finding had specifically responded to the particular 
act of bankruptcy charged. Only one act was specified in the original 
pétition, and the gênerai finding of the référée, under the terms of 
the référence, cannot possibly be referred to, or relate to, any other 
act. Many of the authorities attach the same effect to the finding of 
a master on the facts.. as to the verdict of a jury. In no event, can 
such a finding be disturbed, unless it be manifestly erroneous, and 
that, in view of the facts disclosed in the record, cannot be fairly main- 
tained hère. 

3. Petitioner aiso assails the adjudication as collusive. The évidence 
does not sustain that charge. The provision of the statute giving a 
creditor a right to resist the pétition of other creditors to force their 
common debtor into bankruptcy, unless the debtor be insolvent and 
has committed an act of bankruptcy, is part and parce! of the same 
14,5 F.— 26 
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statute which gives that same debtor, whether he be solvent or in- 
solvent, and whether or not he has committed an act of bankruptcy, 
the absolute right, at his own élection, to be adjudged a bankrupt upon 
his own pétition, whether or not his creditors consent, and whatever 
may be the effect of the adjudication upon their rights. Thèse pvo- 
visions are in pari materia. Thus construed, the provision aUowing 
the créditer to contest the involuntary proceeding" cannot be held to 
take from the alleged bankrupt the right or ]3rivilege, if he chooses 
to exercise it, of withdrawing his défense after it is begun, to an 
involuntary pétition, or, for that matter, filing a voluntary pétition 
while the involuntarv pétition is still pending against him. In re 
Stegar (D. C.) 113 Fed. 978. 

It is often vital to the interests of creditors that the debtor's busi- 
ness, though in a critical condition, be not taken out of his control. 
The owner, left to the conduct of the business, may mend his for- 
tunes, and save loss to the creditors, when a trustée or receiver could 
not take the business and do as well. In récognition of this interest 
of the créditer in his debtor's remaining in control of his own afifairs, 
the statute authorizes the creditor to intervene in involuntary pro- 
ceedings, to prevent his debtor from being put in bankruptcy, unless 
he be insolventand has committed an act of bankruptcy. This pro- 
vision intended to arm the creditor with effective means, placed direct- 
ly in his own keeping, of àssisting the debtor to resist an impropef 
effort to force him into bankruptcy, and also to give the creditor 
like effectuai means of preventing his debtor and petitioning creditors 
from colluding to bring about the adjudication, when the debtor is 
not insoltent and has not committed an act of bankruptcy, and is 
imwilling to institute voluntary proceedings. It was not within the 
contemplation of the statute, when the debtor is, in f act, insolvent, and 
has committed an act of bankruptcy, to give to the creditor the right 
to contest the adjudication, merely to keep alive a lien or levy, which 
would be destroyed if the pétition be not defeated ; for that is con- 
trary to the spirit and purpose of the bankruptcy law. The contest 
of the pétition for the lattcr purpose is an abuse of the statute. So 
long as he appears within the time prescribed by law, the creditor may 
wage his contest as to the insolvency and the act of bankruptcy, what- 
ever his ulterior motive; but when, as hère, it is not denied that the 
bankrupt was insolvent, and has committed an act of bankruptcy, a 
creditor who has not appeared within the time prescribed by law, 
ought never. afterwards to be allowed to assail the adjudication, for 
anything short of fraud in its procurement, injurious to creditors gen- 
erally, or for want of jurisdi.:tion apparent on the face of the record 
in the court which rendered the adjudication. 

It is neither immoral nor illégal nor contrary to public policy for 
petitioning creditors to urge upon their debtor, who is in fact in- 
solvent, and has committed an act of bankruptcy, not to resist the ad- 
judication in an involuntary proceeding, or for such a debtor to heed 
the importunity of creditors at any stage in the proceeding against 
him. When such a debtor does no more than abandon résistance once 
begun to an effort to adjudicate him a bankrupt, and consents to be 
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adjudged, because he deems it for the best interest of ail hîs creditors, 
his conduct whether induced solely by his own volition and judgment, 
or inspired by the solicitation of creditors, and whether or not there be 
any formai agreement between the debtor and the petitioning creditors 
as to his consent to an adjudication, does not work any fraud or wrong 
upon creditors. The law gives the creditors the right to force such 
a debtor into bankruptcy. Having the right under the law and facts 
of this case to force the debtor into bankruptcy, his creditors had a 
perfect moral and légal right to seek to end the prolonged litigation, 
by agreement to that end between themselves and the bankrupt. The 
bankrupt could lawfully consent in advance to a decree, which the 
law, on the évidence, would surely pronounce against him, if the 
litigation continued. In such a case the law seeks to bring about 
the équitable pro rata distribution of his estate among his creditors, 
according to the provisions of the bankruptcy statute. His consent 
only aids in carrying out the policy of the statute, and in bringing 
about a status, which the law, under the circumstances, déclares ought 
to exist. Aside from this, the consent of the bankrupt to be adjudi- 
cated was made after the fînding of the référée, who took évidence 
on the subject, that the debtor was insolvent and had committed an 
act of bankruptcy. The debtor, therefore, neither conceded nor con- 
sented to anything which had not already been adjudged against him, 
in a trial while the proceeding was still adversary. The paper filed by 
the bankrupt in the clerk's office, simultaneously with the filing of the 
referee's report, was intended to subserve no other purpose than an 
explanation to the bankrupt's creditors of his conduct in the premises. 
The bankrupt, from the beginning, denied his insolvency and the com- 
mission of an act of bankruptcy. His itération of that déniai in this 
paper added no force to the former déniai, and could not invalidate or 
lessen the eflfect of the referee's adverse fînding on that point. The 
bankrupt took no exceptions to the adverse report. The order of 
adjudication was passed upon the referee's fînding and report, which 
abundantly supported the adjudication, as well as upon the bankrupt's 
consent to be adjudged a bankrupt. The paper could serve no other 
légal purpose than évidence of consent, and was not authorized as 
pleading of any sort, at that stage of the proceedings. It was filed 
without leave. The court might properly hâve ignored it altogether. 
In its discrétion, it allowed it to remain on fîle, and treated it as a 
consent to adjudication, which by no means depended on that con- 
sent, because of the conviction that it was for the interest of ail con- 
cerned to take away ail excuse for further protracting this litiga- 
tion. Whatever else may be said of the paper, or the reasons 
given by the bankrupt for the course he took, it is clear that it was 
an unconditional abandonment of the bankrupt's contest of the ad- 
judication. It put an end to ail résistance to the pétition by the only 
party before the court, and in that state of the case the law demanded 
the adjudication, even if it rested solely on the consent. 

4. There are other reasons equally fatal to the petitioner's right to 
maintain this pétition. The proceeding had been pending for nearly 
two vears before the intestate died. Aside from the fact that the law 
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conclusively charged the intestate witli notice of the filing of the 
pétition and what was being done in tlie proceeding, it is a just infer- 
ence from the facts that tlie intestate liad actual knowledge. The 
proceeding related to a large banking business which had failed in 
January, 1901, and then started up again, and was carried on for some 
montlis before the bankruptcy proceedings were instituted. Tlie in- 
testate, who lived in another state, must hâve heard of the suspension, 
for the claim was afterwards put in tlie Imnds of a leading résident 
attorney hère, and he corresponded witli his client about the status 
of the claim. It is certainly a fair, if not an irrésistible, inference, 
from the facts that the intestate actually knew of the bankruptcy 
proceeding, and what was being done therein, months before the ad- 
judication. The intestate had ample time and opportunity to become 
a party and contest the adjudication if she so desired, but remained 
content to stand aside and watch the proceeding, and leave the final 
direction it should take to the bankrupt, so far as she was concerned. 
The diligence of the personal représentative, after his appointment, 
cannot excuse intestate's négligence in failing to become a party and 
controvert the pétition. The effort to vacate the adjudication was not 
made until hundreds of creditors had proved their claims, and had 
elected a trustée, who qualified and entered upon the discharge of his 
duties. The bankrupt had been examined. Property had been sbld. 
Orders had been made and rights had attached on the faith of thé 
adjudication, and the bankrupt had proposed a composition, which had 
been accepted by the great majority of his creditors, and was then 
awaiting the action of the court. If the adjudication tie now set aside, 
contest of the pétition would hâve to be gone over anew. If the pé- 
tition be not dismissed on a second trial, nothing would resuit from va- 
cating the adjudication but vexatious delay, and additional and fruitless 
expense. Gn the other hand, if the adjudication be vacated, and the 
pétition be finally dismissed, it would resuit in the saving of préfér- 
ences to a few, to the détriment of the great body of creditors. If 
this créditer ever had the légal right to put the other creditors to de- 
lay and expense, by insistence upon his légal right to oppose adjudi- 
cation, in order to save préférences by defeating the pétition, it was 
incumbent upon him to see to it that his right was promptly asserted, 
in the time and mode prescribed by law, before the adjudication was 
made. A créditer cannot sit still until an adjudication is made, if he 
might hâve obviated it by timely objection, and then complain of a situa- 
tion which bas grown up in conséquence of an unresisted adjudication, 
which cannot now be undone, without préjudice to the bankrupt estate, 
and rights which bave grown up on the faith of the adjudication and 
the orders made thereunder. 

5. Again, the prime object of the statute is the speedy disposition of 
involuntary proceedings, and the prompt distribution of the estate of 
persons who are found to be insolvent. To that end, the statute exacts 
speedy décision upon the pétition, and specifically requires that appeals 
from adjudications shall be taken within ten days. It would be a palpa- 
ble évasion of the letter, and a plain nullification of the spirit, of this 
provision to entertain a motion made to vacate months after the ad- 
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jiidication by a créditer who never made himself a party to the pro- 
ceeding. Moreover, if \ve concède, which was clearly not the case 
hère, that the adjudication passed without proof of an act of bank- 
ruptcy, upon the wrongful consent of the debtor to the adjudication, 
and that a créditer who had not made himself a party bceause ignorant 
of the pendency of the proceeding, could upon Ijcing advised promptly 
rai se the question by a motion to vacate tlie adjudication, the peti- 
tioncr is still met witli tlie objection that the conduct of the intestate 
in this matter was such as neccssarily led tlie court to believe, so 
far as she was concerned, that there was no objection to the adjudica- 
tion, and that she was content that the proceeding take such course 
as the bankrupt might elcct to give it. It is too late, after the bank- 
rupt bas abandoncd résistance, and the court lias acted on the view 
that petitioner did not désire to contest, for petitioner to corne for- 
ward now, for the first time, and object to the adjudication, because 
the court failed to take proof, which it was not required to exact, ex- 
cept when the pétition is resisted. A litigant cannot put a court in 
error in that way. 

For ail thèse reasons the pétition must be dismisscd. 



UNITED STAïI'îS v. WOOD et al. 
(District Court, E. D. rennsylvania. April 2, lOOfi.) 

1. Carriers— FoKEiGs SnipitENTS— Tiirouc.ii Ratpjs umder Joixt Sciiedtjles. 

ïhrou£;h sliipments of iron pipe were made from points in New Jersey 
and Pennsylvania to Winnipes. Canada, part over tlie Baltimore & Ohio 
Raitroad and part over ttie Plnl.idelphia & Iteadins; to the Great Lalies ; 
tlieuce by the Jtutual Transit ComT'iiny, a water carrier, to Duhith ; and 
tlience by the Great Northern Kailway and its conne<;tions. There was no 
through joint rate flled or publislied, but there was a joint rate of 24i.{> cents 
per 100 pounds between tlie initial points and Duluth published aud flled 
by participating carriers, and one of 25 ceiils per 1(X> between Duluth 
and Winnipeg filed by the Great Northern Ilailway Company. Held, that 
the lawful rate for the through carriage was tiie suin of such two rates. 
or 491/2 cents per 100, and tliat under the Interstate commerce law, as 
amended by Act Slarch 2, 18S9, c. P<82. 25 Stat. .S55 [U. S. Comi). St. 1901, 
p. 3156], neither Une over which tlie shipnicnts ])assed could lawfnlly 
charge a greater or less simi than was speeifled iu the filed aud published 
schedule of rates to which it was a party. 

2. Same — Reoeiving Rebate feom Joikt Rate. 

The Elkins act of February 19, 1003 (chapter 708, 32 St.at 847 [U. S. 
Oomp. St. Supp. 1905, p. 599]) inakes it unlawful for a carrier to grant 
a rebate from a joint tariff rate which it has flled witli the Interstate 
Commerce Commission or jaiblislied, or in which it participâtes when flled 
or published by another carrier, but it does not make it a eriminal offense 
to receive a rebate from a joint rate uniess such rate has been both flled 
and jjublished. 

3. Same— Parties to TiiROuan Siiipment. 

AVhen a carrier unités with one or more otliers in niaking a rate for 
Interstate or foreign shii>ments, and a through bill is issued tiierefor, it is 
subject to the interstate couunerce act. An express agreemeut for the 
through rate is not required. but the successive receipt aud forwarding in 
the ordinary course of business by two or more carriers under through 
bills, or any arrangement for a continuous carriage, coustitutes asseqt to 
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such common arrangement, nnd makes tlie carrier a party to tlie contract, 
vvltliin tlie meaning of tlie net. 

4. SaME— ACCEPTANCE OF REBATE— CbIMINAL LiABtLITY. 

The fact tbat a shi])per wlio coiitracts l'or and recelves a rebate in 
violation of tUe statute persoually reeeives no beuefit therefroui, but turus 
tbe same over witliout cousiderat'iou to anotlier, does not relieve liim froui 
criminal liability. 

5. Same— AccœPTANCE of Rebate by Corpohation— Liability of Stock- 

IIOLDEH. 

Tbe fact alone tbat a défendant Is a stoekliolder in a corporation wblch 
bas aceepted rel)ates in violation of law does not reuder blm subject to 
tbe penalty imposed by tlie statute tlierefor. 

Criminal Prosecution for Acceptance of Rebates in Violation of the 
Interstate Commerce Act. 

J. Whitaker Thompson, U. S. Atty., and John C. Swartley, Asst. 
U. S. Atty. 

Wilham A. Glasgow, Jr., for défendants. 

HOLLAND, District Judge (charging jury). The défendants 
Walter Wood and Stuart Wood, are chargée! in this indictment 
with having received a rebate and concession from a common car- 
rier, engaged in interstate commerce, whereby 1,500 tons of iron pipe 
were transported from Florence and Camden, in the state of New Jersey, 
and from Emaus, in the state of Pennsylvania, to Winnipeg, in the prov- 
ince of Manitoba, Dominion of Canada, at a less rate than that named 
in the lawful tarifïs published and filed by the common carriers over 
which the property was transported; that is to say, they are charged 
with having received a rebate or concession prohibited by the act en- 
titled "An act to regulate commerce as amended by what is known as 
the Elkins Act," passed February 19, 1903 (chapter 708, 32 Stat. 847 
[U. S. Comp. St. Supp. 1905, p. 599] ). 

The charge in détail, as set forth in the indictment, is that Walter 
Wood and Stuart Wood, copartners, trading under the name of R. D. 
Wood & Co., at 400 Chestnut street, in the city of Philadelphia, sold to 
the city of Winnipeg, 1,500 tons of iron pipe, and entered into a contract 
on October 1, 1904, with C. E. Campbell, the Philadelphia gênerai 
freight agent of the Great Northern Railway, a common carrier, subject 
to the provisions of the commerce act, to transport this pipe from Florence 
and Camden, in the state of New Jersey, and Emaus, in the state of 
Pennsylvania, to Winnipeg, part over the Baltimore & Ohio Railroad 
and part over the Philadelphia & Reading Railway to the Great Lakes, 
thence by the Mutual Transit Company to Duluth, in the state of Minne- 
sota, and thence by the Great Northern to Winnipeg, for the price or 
sum of 49 J^ cents per 100 pounds, in accordance with the rates fixed by 
the joint tarifïs published and filed by the Baltimore & Ohio Railroad 
Company and the Philadelphia & Reading Railway Company of 24^ 
cents per 100 pounds from the initial point of shipment to Duluth over 
their roads, and the Mutual Transit Company 's Une, and the joint tariff 
filed by the Great Northern Railway Company of 25 cents per 100 from 
Duluth to Winnipeg over its road and the Canadian Northern Rail- 
way. That the défendants, in accordance with their contract, paid thèse 
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common carriers 493^ cents per 100 for the transportation of this pipe, 
which was the sum of the two joint tarifïs mentioned at that time in 
effect, and the only lawful rate for the transportation of this class of 
property, and that subsequently, on January 20, 1905, the défendants 
received from one of thèse common carriers mentioned in the joint 
tariffs a rebate or concession of $1,230. ."ÏD on the total shipment of 1,- 
500 tons. This is the charge in the indictment, and it is made in ac- 
cordance with tlie provisions of the commerce act and its amendments ; 
a brief référence to the reasons for the enactment of which vvill aid us 
in understanding what a rebate or concession is, and the better enable 
us to détermine whether or net the défendants violated the provisions 

' of the act in this regard. The différent vievi'S of the scope and meaning 
of the act as amended and as applicable to this case hâve been ably 
considered and presented by both sides, and both counsel for the 
government and the défense agrée as to the evil which the law was in- 
tended to suppress. 

Prior to February 4, 1887, the date of the enactment of the original 
act (chapter 104, 34 Stat. 379 [U. S. Comp. St. 1901, p. 3154]), a 
practice was indulged in by the managers of railroad traffic, and many 
favored shippers along their Unes, which became so intolérable to a 
great number of other shippers not so favored that a demand for the 
enactment of a law to prohibit the continuance of this commercial of- 
fense was demanded. Prior to that time the railroad traffîc in this 
country was regulated by the principles of the common law applicable 
to common carriers, which demanded little more than that they should 
carry for ail persons who applied in the order in which the goods were 

■ delivered at the particular station, and that their charges for transporta- 
tion should be reasonable. The evils which grew up under a poHcy of 
unrestricted compétition took the shape of inequality in charges made 
01 of facilities furnished, and were usually dictated jjy a désire to pro- 
mote the interest of favored shippers along the lines of railways, to 
the great disadvantage of the competitors of those shippers who were 
not able to secure the same advantages as the shipper who received thèse 
concessions, and it frequently resulted that those who could get better 
rates for the transportation of their property than their competitors 
were able to drive their competitors out of business. Thèse cases were 
so numerous that they became intolérable, and Congress enacted this 
Interstate commerce act for the purpose of prohibiting thèse unjust 
discriminations by the railroads, to prevent undue and unreasonable 
préférences to certain favored persons, and for the gênerai purpose of 
placing ail shippers upon an equal footing, and to make it unlawful for 
a railroad, by any device, to give a less rate to one for similar services 
than to another. The devices by which thèse lower rates or advantages 
were given to the favored shippers were numerous and ingenious, and 
easily carried into efifect, when the railroads were not required to keep 
a published tariff of rates open to the inspection of al!, and prohibited 
by law from deviating therefrom. So Congress, in response to the pop- 
ular demand, enacted the Interstate commerce law. In the first section 
we find that the act shall apply to any common carrier or carriers engag- 
ed in transportation of passengers or property wholly by rail or parti y 
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by rail and partly by water, when both are used under a common con- 
trol, management, or arrangement, for a continuons carriage froni one 
state or territory of the United States to any other state or territory of 
the United States, or from any place in the United States to an adjacent 
foreign country. It further requires that charges made for any services 
rendered in the transportation of property shall be reasonable and just, 
and every unreasonable and un just charge for any sucli service is pro- 
hibited and declared to be unlawful. The act further provides that it 
shall be unlav^'ful for any common carrier, subject to the provisions 
of this act, to make or give any undue or unreasonable préférence or 
advantage to any particular person, company, firm, corporation, or 
Iccality, or any particular description of traific in any respect whatso- 
ever. It then provides that every common carrier, subject to the act, 
shall print and keep open to public inspection schedules showing the 
rates, fares, and charges for the transportation of passengers and prop- 
erty which it bas established and which are in full force upon its route. 
iVnd this printed schev.'.ule is required to plainly state the places upon 
its railroad to which property, etc., will be carried, and this public 
schedule shall contain the classification of freight. This schedule must 
be plainly printed, and copies posted in two conspicuous places in every 
dépôt, station, or office of such carrier where freight is received for 
transportation, in such form that they shall be accessible to the public, 
and can be conveniently inspected, and copies of the same must be 
fxled with the Commission. This provision applies to single lines. 

In addition to thèse schedules of rates, on a single line of a common 
carrier, subject to the act which they are required to file and publish, 
the act requires that in cases where freight passes over continuons lines 
or routes, operated by more ,than One common carrier, and the several 
common carriers operating such lines or routes establish joint tariffs 
of rates or charges for such continuous lines or routes, copies of such 
joint tariffs shall in like manner be filed with the Commission, and such 
joint rates and charges on such continuous lines so filed shall be made 
public by such common carrier when directed by said Commission in so 
far as may, in the judgment of the Commission, be deemed practicable. 
You will notice that the schedules of rates which a carrier subject to the 
act adopts for its own line must be posted in public and conspicuous 
places in the dépôt and other places, and a copy filed with the Com- 
mission ; but the schedules of joint tariffs over continuous lines, operat- 
ed by more than one common carrier, are required to be filed with the 
Commission, and such rates are only required to be made public by the 
common carrier in so far as the Commission, in its judgment, may deem 
practicable, and no advance shall be made in thèse joint rates so es- 
tablished, except upon 10 days' notice, and no réduction shall be made 
except after 3 days' notice to be given to the Commission, and the Com- 
mission may make public such proposed réduction in such manner as it 
may deem practicable, and it shall he unlawful for any common carrier, 
party to any joint tariff, to charge, demand, collect, or receive from any 
person or persons a greater or less compensation for the transportation 
of property, or for any services in connection therewith, between any 
points as to which a joint rate, freight, or charge is named thereon. 
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than is specified in the schedule filed with the Commission in force at 
the time. You will notice that a carrier cannot charge more or less 
compensation than that specified in tlie schedule filed with the Commis- 
sion in force at the time. 

Under the act, as amended March 2, 1889 (chapter 382, 25 Stat. 855 
[U. S. Comp. St. 1901, p. 3156] ), the carrier was required to charge the 
rate specified in the schedule of tariff passing over its line, and when 
it found that it was necessary to modify this rate to shippers shipping 
property beyond its line in a continuons route, in order that there might 
not be any discrimination, the act required that thèse carriers subject to 
the act, and joining to make up a continuons line, should file a joint tariff, 
specifying the charges for the transportation over the continuons line ; 
and so long as such joint tariff was not filed by some one of the lines 
making up the continuous route, the différent carriers were confined 
to the charges in their schedule covering their respective lines as to 
the classified property therein mentioned. And in a case like the one at 
bar, if a joint tariff had been established by arrangement and filed vi'ith 
the Commission, covering the lines of the Baltimore & Ohio and the 
Mutual Transit Company to Duluth, neither the Baltimore & Ohio 
nor the Mutual Transit Company can deviate from that joint tariff, 
except upon the usual notice to be filed. with the Commission; and 
where, as in this case, there was no joint tariff filed from Philadelphia 
to Winnipeg, neither company over which this shipment of iron pipe 
passed could lawfully charge or demand or collect a greater or less 
compensation for the transportation of property than was specified in its 
schedule of its joint rates filed with the Commission. In other words, 
if thèse carriers desired to form a continuous line from Philadelphia to 
Winnipeg, and to make a lower rate for the transportation of property 
than they were collecting on the two joint tariff s then in force covering 
the same route, then they should hâve given notice, according to the act, 
and filed their schedule with the Commission; and so long as they did 
not do this, they could not lawfully deviate from the rate established, 
which is the sum of the two joint rates mentioned. 

Under the original act, as amended in 1889, as to the carrier, any 
déviation from the joint rates specified in the schedule filed was unlaw- 
ful, and the Elkins act so amended this as to the carrier that any de- 
parture from a joint tariff filed by it, or any departure from a joint 
tariff published by it, or any departure from a joint tariff filed or pub- 
lished in which it participated in the rates so filed or published, was 
made unlawful. That part of the Elkins act which makes it unlawful 
for the carrier to offer, grant, or give any rebate, concession, or dis- 
crimination in respect to the transportation of property, whereby any 
such property shall by any device whatever be transported at a less 
rate than that named in the tariff published and filed, may be extended 
by the subséquent clause as to the carrier so as to make it unlawful to 
offer, grant, or give a rebate on joint tariffs in which such carrier 
participated, but as to the shipper or a person receiving a rebate the 
tariff must be filed and published. In other words, it may be unlawful 
for a carrier to give a rebate, concession, or discrimination on a joint 
tariff filed by it, or on a joint tariff pubhshed by it, or on a joint tariff 
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in which it participated when filed by another, or on a Joint tariff in 
wliich it participated when published by another, but it is only unlaw- 
ful for a shipper to receive a rebate on a joint tariff which is both filed 
and publislied. The act, so construed, worlcs no injustice to either tire 
carrier or the shipper. The carrier knows whether it has either filed or 
published a joint rate, or whether it has participated in a joint rate filed 
or published by another, and if it départs therefrom it does so willfully 
and with knowledge; and if a shipper receives a rebate on a joint tariff 
which has been both filed and published, he does so with notice of the 
lawful rate, and as to him, when the rate is filed and published, he is 
bound to take notice, and the law will not excuse him if he fails to 
mform himself when the opportunity is afforded, which the law provides 
by requiring the filing and the publishing of the rates for his informa- 
tion. And as to the question of actual notice to the shipper in this case, 
you will say from the évidence of Mr. Morton, who was the représenta- 
tive of the défendants in carying out the transaction, together with the 
other évidence, whether or not the défendants knew of their own knowl- 
edge, or through their agent, what the joint rates were as filed and pub- 
lished at the time the contract was made. You will recall what knowl- 
edge Mr. Morton showed with regard to rates — not only those involved 
in this controversy, but the rates, both local and through, on property 
transported across the entire continent from Philadelphia to California. 
But aside from the question of the défendants' actual knowledge, they 
are bound to take notice of joint tariffs filed and published, and if they 
receive a rebate, concession, or discrimination, either themselves or by 
their traffic manager, they are responsible. 

It is contended on the part of the défendants that the Mutual Transit 
Company is an independent water line, and that a contract with it was 
entered into by the défendants separate and apart and entirely inde- 
pendent from any connection whatever with the railroads which took 
part in the transportation of this property, and that in conséquence of 
this separate and distinct agreement they are not subject to the Interstate 
commerce act, or its amendments, and could do as it saw fit with re- 
gard to a return of its charge for the transportation. The govern- 
ment contends that this is not so, but, on the other hand, that the Mutual 
Transit Company, while it is a corporation engaged in water transporta- 
tion, yet it was engaged in such transportation involved in the case at 
bar under a common control, management, or arrangement for a con- 
tinuous carriage or shipment, within the meaning of the language as 
used in the act to regulate commerce, making its provisions apply to 
carri£rs engaged in transportation of property partly by rail and part- 
ly by water when both are used, the Mutual Transit Company being the 
part by water used in this case. You will recall what the facts are as 
testified to on this point. Mr. Morton testified that he was the traffic 
manager of the défendants, and contracted with Mr. Campbell, the 
gênerai freight agent of the Great Northern in this city, for the trans- 
portation of this freight from the point of shipment to Winnipeg, agree- 
ing with Mr. Campbell at the time upon the initial roads which were 
to carry it to be delivered to the Mutual Transit Company, thence to the 
Great Northern on to Winnipeg ; that he arranged for the prepayment of 
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the freight, and approved the bills for the freight at 49^ cents per 100 
pounds, the amount, as you will recall, of the sum of the joint tariffs 
filed by the initial roads and by the Great Northern, which were put in 
évidence hère. He says the freight was to be carried for 45 cents, and 
that he agreed with Campbell that the différence between 45 cents and 
49y2 cents should be refunded, and that he knew that there was to be an 
overcharge, which was to be refunded, which was to be 4J^ cents per 
100, and the arrangement with Campbell, he says, was that this refund 
should be made by the Mutual Transit Company, which arrangement 
was made before the contract was secured, and that this refund was 
paid, in accordance with Campbell's arrangement, by the Mutual Trans- 
it Company. He also said, in direct examination, that he did not re- 
call having any conversation with Mr. Lake in regard to the refund 
of the 4^ cents per 100. He further states, on cross-examination, that 
before Campbell made the arrangement with him, that he (Campbell) 
telephoned Mr. Noble, who represents the Mutual Transit Company, 
and after this téléphone communication Campbell reported to the wit- 
ness (Mr. Morton) that the Mutual Transit Company would make them 
a rate of 45 cents, and at the same time Campbell told Morton to pay 
the bills when rendered at 49J^ cents, and that the Mutual Transit 
Company would pay back the overcharge. 

This is the évidence as to the contract, together with wdiatever évi- 
dence you may remember was introduced into the case. You will say 
whether there is any other évidence at ail as to a separate and inde- 
pendent contract with the Mutual Transit Company, and it is for you 
to say whether or not this transaction, as a whole, tends to show an 
mdependent contract with the Transit Company, or a contract for trans- 
portation under a common control, management, or arrangement for a 
continuons carriage or shipment; and further, on this question of in- 
dependent contract, whether they were transported by an arrangement 
for a continuons carriage or shipment, you will take into considération 
the contract as testified to by Morton ; the fact that the Transit Com.pany 
entered into the carriage of this Interstate traffic by agreeing to receive 
the goods by virtue of a through shipment, and having participated in 
the joint rates charged according to the published tarifï, although it 
refunded part afterwards, whether or not it did become part of this 
transportation line by arrangement for the continuons carriage or ship- 
ment of the property from the initial point to Winnipeg. The test of 
subjection to the act is through routing in Interstate commerce. When a 
carrier unités with one or others in making a rate for Interstate traffic, 
and a through biU is issued therefor, it is subject to the act. An express 
agreement for a through rate is not required, but the successive receipt 
and forwarding in the ordinary course of business by two or more car- 
riers in Interstate traffic, under through bills, or any arrangement for 
a continuons carriage over their lines, constitutes assent to such com- 
mon arrangement for the carriage within the meaning of the act. If 
you find there was no independent contract with the Mutual Transit 
Company; but that the contract was to pay the lawful joint tariff rates 
of 49J4 cents per 100, and that the arrangement was accepted by the 
Transit Company and the other carriers named for that rate on a through 
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shipment, with agreement on the part of the Transit Company to refun'd, 
and the Mutual Transit Company and the others participated in this 
through rate and charge, then ail of them become a part of the continu- 
ous Une by arrangement for the continuous carriage or shipment from 
one place in the United States to an adjacent foreign country and ail 
subject to the provisions of the commerce act and its suppléments. 

In this case, if you believe the uncontradicted évidence of the govern- 
ment, the lawful rate from the initial point to Duluth is 24^ cents a 
100, and from Duluth to Winnipeg 25 cents per 100, and from the initial 
point to Winnipeg the sum of the two, or 49}'i cents per 100. They 
were published and filed, and both the carriers and the shippers vi'ere 
bound by the commerce act to observe them. The carriers were in 
duty bound to the shippers generally to charge thèse rates, and the 
shipper was required to pay thèse rates ; they were open to ail ship- 
pers alike, and upon them, as a basis, ail dealers in iron pipe could 
fairly compete. If the shippers and transportation companies had con- 
cluded it was necessary, in order to compete with any other country 
or parts of this country, to hâve a lower rate, the act points out a law- 
ful way by whicli it can be secured — that is, by giving three days notice 
of any réduction in joint rates — and this réduction would be given such 
publicity as the Commission directed, and ail dealers in articles of com- 
merce, such as thèse in question, would then bave fair treatment, and no 
spécial favor to any one. The necessities of the particular case cannot 
excuse a failure to observe the provisions of this act. If the joint rates 
for classified property scheduled and filed and made public, as required 
by law, to différent points, is too high to enable a business man to com- 
pete in the market, the act points out the remedy, and it must be fol- 
lowed ; and if it is not followed, and the shipper receives a rebate, con- 
cession, or discrimination, he lias offended against the act as amended 
by the Elkins act of 1903, which prohibits any person, persons, or cor- 
porations from soliciting, accepting, or receiving a rebate, concession, 
or discrimination in respect to the transportation of any property where- 
by any such property shall by any device whatever be transported at 
less rate than that named in the tariffs published and iîled. 

If you fînd that this property v^^as transported partly by rail and partly 
by water by common management, and that a rebate was paid, contrary 
to law, by the Mutual Transit Company, the next question is whether 
or not the défendants received such rebate. The défendants say they 
did not make this contract, they did not know of its terms, nor that a 
refund had been agreed upon or made, until their attention was called 
to it, long after the transaction, by the Interstate Commerce Commis- 
sion. They say they permitted the Florence Iron Company and the 
Camden Iron Works, two corporations, to use the name of R. D. Wood 
& Co., because it was well known, for the purpose of obtaining business, 
and R. D. Wood & Co. acted as selling agent for both corporations. 
The défendants' évidence further shows that the office of R. D. Wood 
& Co. isthe office of both corporations, and the employés in R. D. Wood 
& Co.'s office are also the employés of both the Camden Iron Works 
and the Florence Iron Company, and paid by them. R. D. Wood & Co. 
are the sole agents of thèse corporations, and the employés in their 
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office are authorized to sign the name of the corporations to contracts 
such as the one in question, and tlnat of the Camden Iron Works was 
signed to the contract made by the employés in R. D. Wood & Co.'s 
office ; that the f reight was paid by the Florence Iron Works and Cam- 
den Iron Works on the contract made by Morton, and that Morton was 
the traffic manager for the défendants and both of thèse corporations; 
that Walter Wood only, prior to the making of the contract, knew that 
Morton was going to undertake to get a through rate of freight from 
the foundries to Winnipeg, and that he was successful in securing one, 
but that he (Walter Wood) did not know the price at that time, and that 
he (Walter Wood) did not hear of the overcharge coming in until 
between October, 1904, and January, 1905, probably before the contract 
had been awarded. The défendants were not consulted when the over- 
draft came in, as the men in their office he claims knew where it was to 
go, and as the bookkeeper of the two corporations is the bookkeeper of 
R. D. Wood & Co., and there is only one set of books kept for both, the 
overcharge was turned over to the Camden Iron Works, and that the 
défendants do not receive any commissions on thèse sales; that the 
amount received belonged to the Camden Iron Works, was turned over 
to them and received by them, and was never received by the défend- 
ants. 

You will recall that no act donc by any of the représentatives of R. D. 
Wood & Co. and the iron companies testified to hère is repudiated by 
R. D. Wood & Co. The facts are submitted as they really are, with no 
disposition on the part of the défendants to qualify them. They con- 
tend that the facts stated make it appear that they did not receive the 
rebate, but that the iron company received it. It was no device or 
scheme on their part to so arrange their business for the purpose of 
evading this act ; it was their method of arranging their business as the 
most pro.fîtable and convenient scheme to conduct it, and this trans- 
action, like ail others, was conduct ed in accordance with their joint 
plan of management. 

On the other hand, the government contends that this contract was 
made by the défendants, and the rebate received by them. There is no 
dispute about the fact that Morton made the contract he says for R. D. 
Wood & Co. ; that the draft was sent to R. D. Wood & Co.'s représen- 
tative ; that the check for the amount was drawn to the order of R. D. 
Wood & Co., the défendants, and through their employés indorsed over 
to the Camden Iron Works, deposited by it, and by it the amount was 
collected ; and the government further says that the voucher accom- 
panying it was also sent to R. D. Wood & Co., and turned over in the 
same way. This, together with ail the other fatcs and circumstances, 
the government says establishes the fact that the rebate was received by 
the défendants. It is for you to say whether or not under the arrange- 
ment and the facts of this case they received this rebate or the iron 
company received it. If they contracted for it and received it. and saw 
fit to turn it over to the iron company without any considération what- 
ever, or if in this transaction the défendants contracted for a rebate, 
received it, and turned it over in settlement of that transaction with the 
il on company, they would not be excused; but if the défendants had 
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nothing to do with the contract made by Morton — no interest in it wliat- 
ever — and if the rebate was to be paid to the Camden Iron Works, and 
it was paid to the Camden Iron Works, then the défendants should be 
acqnitted. I may say that, under the peculiar facts and circumstances 
of this case, if Morton made this contract representing R. D. Wood & 
Co., with what knowledge Mr. Walter Wood had of the transaction, as 
testiiied to by him, and the rebate was accepted by the défendant Com- 
pany — that is, R. D. Wood & Co. — and turned over to this iron Com- 
pany without any considération, or for nothing, and the fact that R. D. 
Wood & Co. received no benefit directly as a firm, and turned it over 
for nothing, Mr. Stuart Wood, while he is a partner, but takes no part 
in the management of the business, and knows absolutely nothing about 
it, and having received absolutely no interest from it directly as a 
member of the firm — if you find thèse to be the facts — then, under the 
peculiar circumstances of this case, he should not be found guilty; but 
it is for you to say whether or not you will find thèse to be the facts as 
to him in this case. The fact that they own the controlling stock in one 
corporation, and probably in the other, has nothing to do with the case. 
There are more than 80 stockholders in thèse corporations, and if you 
could hold one owner of stock in thèse corporations you could hold 
every other owner of stock in them. You will see at once to what an 
absurd and unjust conclusion you would corne if the owner of stock 
m a corporation could be prosecuted because the corporation accepted a 
rebate. I therefore charge you that, if you find that the défendants did 
not receive this rebate, and that the Camden Iron Works did receive 
it, they are entitled to be acquitted, and the fact that they are stock- 
holders does not bring them within the provisions of this act, and the 
verdict should be in their favor; but you will take into considération 
the intimate business relations and ail the other facts and circumstances 
shown hère in connection with the refund and say whether the Camden 
Iron Works or the défendants received the amount, and if they received 
it you should return a verdict in manner and form as they stand in- 
dicted. 

The défendants are entitled to the benefit of any reasonable doubt. 
If, upon examining any of the questions that bave been submitted to 
you, you find that you hâve a reasonable doubt as to the guilt of either 
or both of the défendants, it would be your duty to render a verdict 
of acquittai. If, however, from the évidence as a whole, you are con- 
vinced beyond a reasonable doubt that the défendants are guilty as 
charged in the indictment, then you should find a verdict in manner and 
form as they stand indicted. And in the examination of the questions 
submitted you should not be influenced by any considérations of whether 
or not this is a good law or bad law, whether or not the government 
has prosecuted others who may bave taken part in its violation, nor 
should you take into considération who the défendants are. If we are 
to be a law-abiding people, it is our duty to enforce the laws as they 
bave been written upon the statute books, regardiess of any outside 
considérations, and be controlled, and controlled only, by the law and 
the évidence in each particular case. 
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MUTUAL LIFE INS. CO. OF NEW YORK v. LANGLEX. 
(Circuit Court, D. South Carolina. May 8, 1906.) 

1. Removal of Causes — Bonds — Sufficienct. 

Civ. Code S. C. 1902, §§599, 600, autliorizing tlie giving of surety Com- 
pany bonds, déclares tliat any foreign company, empowered by its char- 
ter to issue bonds or policies of suretysbip, may, with the consent and 
approval of the Governor, Comptroller General, and Secretary of State, 
issue such bonds within the state. A removal bond tendered with a 
removal pétition was signed by M. as attorney in faet for the foreigu 
corporate surety, authorized to do business «àtliin the state, and was 
sealed with the seal of the corporation. It also contahied an atiidavit that 
the afijant saw the corporate seal of the company afflxed, saw M. sign as 
attorney in fact for such surety, and witncssed tbe exécution and delivery 
thereof as tlie act and deed of such surety. Held, that the bond was 
sufficient, though it was not accompanied by a power of attorney author- 
izing M. to sign the bond. 

2. Same — Order of Removal — Necessity. 

Where a proper pétition and bond for tlie removal of a cause to ,a 
fédéral court is flled in proper tinie with the clerk of the state court 
where the cause sought to be removed is pending, and a certifled copy 
of the record is filed in the fédéral court, the latter court acquires juris- 
diction without an order of the state court transferring the cause. 

[Ed. Note. — For cases in point, see vol. 42, Cent. Dig. Removal of 
Causes, § 198.] 

3. Same — State Court PROCEEniNcs — Injunction. 

Where a cause was properly removed to a fédéral court, but the state 
court erroneously denied a motion for an order transferring the cause, 
the fédéral court had jurisdictiou on the application of the pnrty removiiig 
the cause to grant an ancillary injunction restrainiug the opi»site party 
from taking further proceedings in the state court, without violating Rev. 
St. §720 [U. S. Comp. St. 1001, p. 581], forbidding a fédéral court from 
enjoining proceedings in a state court. 

[Ed. Note. — For cases in point, see vol. 42, Cent. Dig. Removal of 
Causes, §206.] 

Mordecai & Gadsen, for complainant. 
W. A. Holman, for défendant. 

BRAWLEY, District Jtidge. The complainant above named filed 
its bill of complaint, duly verified, March 26, 1906, alleging, among 
other things, that Eliza j. Langley commenced an action against the 
Mutual Life Insurance Company of New York September 6, 1905, in 
the court of common pleas for the county of Lancaster in this state, 
on a policy of life insurance of $4,000. Thereafter, and within the 
time prescribed by the act of Congress in such case made and provided, 
the défendant filed a pétition in the court of common pleas for Lan- 
caster county for the removal of said cause to this court, and filed 
therewith a bond, which pétition and bond was received by the clerk 
of the court of common pleas for the county of Lancaster September 
22, 1905, and on October 14, 190-5, the petitioner procured from the 
clerk of said court a transcript of the record, which said transcript 
was filed October 17, 1905, with the clerk of this court. The bill 
further allèges that thereafter, in due time, the Mutual Life Insurance 
Company filed its answer in this court, and that the same was served 
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upon the attorneys of Eliza J. Langley, and service thereof duly 
acknowledged by them ; that at tlie next succeeding term of the state 
court application upon due notice was made to the presiding judge of 
said court for his approval of said pétition and bond, and that said 
application was refused, on grounds which will be hereafter stated; 
that complainant immediately gave notice in open court and in writing 
of its intention to appeal from said order, but that counsel for Eliza 
J. Langley moved for an order for judgment by default against the 
complainant, upon the ground that the cause had not been removed 
into this court; yet, nevertheless, the presiding judge of said state 
court did proceed, and gave an order for judgment to be entered by 
default for the full amount claimed by the plaintifif, and that under the 
law and practice in the state courts a judgment will be entered, and 
exécution will issue thereupon, and levy be made upon the property of 
the défendant in that cause. The prayer of the bill is that a writ of 
injunction be issued, restraining the said Eliza J. Langley, her agents, 
servants, or attorneys, from doing any other or further act or thing to 
avoid, oust, or ignore the jurisdiction of this court, and from the 
further prosecution of her suit in the state court. 

Upon the filing of this bill, an order was entered requiring the 
défendant, Eliza J. Langley, to show cause in this court on the 4th day 
of April why a perpétuai injunction should not issue enjoining and 
restraining her and her agents and attorneys from doing any act or 
thing to avoid the jurisdiction of this court over the suit or cause 
instituted in tlae court of common pleas for the county of Lancaster 
in the state aforesaid, copy of which order and of the bill of complaint, 
as appears by the return of the marshal, was served upon Eliza J. 
Langley, the défendant named, and upon T. Yancey Williams, Esq., D. 
Reece Williams, Esq., and Ernest Moore, Esq., attorneys for Mrs. 
Langley, and on the 4th day of April W. A. Holman, Esq., appeared 
for the parties named, and made a return to the rule. Argument was 
heard thereon, but, having been continuously occupied since that date 
in holding a term of the Circuit Court, I bave been unable until now 
to arrive at a satisfactory conclusion. 

The case bas given me much concern, because comity and every 
considération of propriety demands that ail due respect should be 
paid te the state courts, and I am very unwilling to do anything 
which might hâve the appearance of grasping at jurisdiction which 
properly belonged to them; but the Constitution and laws of the 
United States give to nonresident défendants in ail cases where the 
jurisdictional amount is involved the right to remove their causes into 
this court, and, if they bave complied with the removal acts, and the 
jurisdiction of this court bas therefore attached, my oath of office 
binds me to protect parties entitled to the jurisdiction of this court 
from any invasion of their rights. If the défendant in the state court 
has complied with the provisions of the statu te relating to removal, the 
case was removed, and if it was within the jurisdiction of this court, 
the judgment of the state court was absolutelv nuU and void. 

The removal act (Act Aug. 13, 1888, c. 8G(), 2o Stat. 435 [U. S. 
Comp. St. 1901, p. 582]), in the first part of section 3 provides: 
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"That whenever any party entitled to remove any suit * * * may de- 
sire to remove such suit from the state court to the Circuit Court of the 
United States he may malie and file a pétition in such suit in such state court 
at the tlme or at any time before the défendant is required by the laws of 
the state or the rule of the state court in which such suit is brought to 
answer or plead to the déclaration or eomplaint of the plaintifï, for the 
removal of such suit into the Circuit Court to be held in the district where 
such suit is pendiug, and shall make and file tlierewith a bond with good 
and sufficient surety for bis or their enterin.s in such Circuit Court on the 
first day of its tlieu next session a coi)y of tlie record in such suit and for 
paying ail costs that may be awarded by the said Circuit Court if said court 
shall hold that snob suit was wrongfully or improjierly removed thereto, and 
for the future appearing and entering spécial bail in sueli suit if spécial bail 
was originally requislte therein. It shall then be the duty of the state court 
to accept said pétition and bond and procoed no further in such suit, and the 
said copy heing entered as aforesaid in the Circuit Court of the United States, 
the cause shall then proceed in the same nianuer as if it had beon originally 
commenced in the said Circuit Court." 

No question is made that the pétition in this cause, filed in due time, 
showed a case that was properly removable, and the transcript of the 
record has been duly filed hère. The only question is whether "a bond 
with good and sufficient surety" was filed in the state court. It may 
be observed that the bond required by the statute is not a bond for the 
payment of any judgment that may be recovercd, but the condition of 
the bond simply requires the party making it to file a copy of the 
l'ecord in this court, and for paying ail costs that may be awarded by 
the Circuit Court if said court shall hold that such suit was wrongfuUy 
or improperly removed thereto. One of the conditions has already 
been complied with, and a copy of the record has been duly filed, and 
the only remaining condition is that the removing party shall pay the 
costs in the event that this court should décide that the case was im- 
properly removed. The Hon. J. C. Klugh, presiding judge in the 
state court, in his order refusing to accept the bond, says : 

"That it is not a bond good at law, and such as is required by the statute. 
It appears upon an inspection of the bond tliat the signatures to the bond are 
made by T. Monltrie Mordecai, styling himself the attorney in fact for the 
parties whose names are subscribod as principal and surety on said bond, 
but there is no power of attorney or other évidence in the record or before me 
to show authority by T. Moultrie Mordecai to make the signatures of the 
obligors upon the said bond." 

He therefore dismissed the pétition for removal, and thereafter 
entered a judgment by default against the défendant. The statute does 
not require that the bond should be signed by the party seeking the 
removal, and it has been repeatedly held that it may be signed by his 
attorney. It simply requires "a bond with good and sufficient surety." 
No objection is made to the sufficiency of the surety. The objection is 
that there was no power of attorney or other évidence to show authority 
by T. Moultrie Mordecai to make the signatures of the obligors upon 
said bond. The surety on the bond is the American Bonding Company 
of Baltimore, and on the face of it it is stated that this is a body cor- 
porate under the laws of the state of Maryland, duly authorized and 
licensed to do business in the state of South Carolina, and to become 
surety in the courts of the United States and of the state of South 
145 F.— 27 
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CaroHna. Sections 599 and 600 of the Civil Code of 1902 of South 
Carolina provides for the giving of bonds by surety companies, and 
that "any foreign company empowered by its home charter to issue 
bonds or policies of suretyship may by the consent and approval of the 
Governor, the ComptroUer General and Secretary of State, issue said 
bonds in this state." No objection appears to hâve been made to the 
bond on this score. The sole objection stated in the order of the 
state judge is that it does not appear that T. Moultrie Mordecai had 
any authority to sign the bond. The original bond is not before me, 
having, of course, been fîled with the clerk of the state court, but the 
copy purports to hâve the seal of the surety company, and the probate 
on the bond is as follovvs : 

"State of South Carolina, Charleston County. Bofore me, the subscribiiig 
notary public, personally appeared E. M. Dibble, aud made oath tliat slie saw 
the corporate seal of American Bonding Company of Baltimore affixed to 
the theo written bond, and that she saw T. Moultrie Mordecai, attorney in 
fact of said American Bonding Company, sign the sanie, and that she wit- 
nessed the exécution and delivery thereof as the act and deed of said American 
Bonding Company of Baltimore. 

"[Signed] E. M. Dibble. 

"Sworn to before me this 21 day of Septembor, 1905. 

"William Austin, Notary Public. [Seal.]" 

On the face of it, therefore, the bond seems to be regular. Corpora- 
tions can only act through oiîicers or agents, and where the corporate 
seal of the corporation is affixed, and the subscribing witness makes 
oath that she saw the corporate seal of the company affixed, and that 
she saw T. Moultrie Mordecai, attorney in fact of said company, sign 
the same, there is a presumption that the exécution was duly author- 
ized. Upon the hearing before me a power of attorney of the 
American Bonding Company appointing and authorizing T. Moultrie 
Mordecai to make, sign, and acknowledge as surety any and ail bonds, 
obligations, and undertakings required in judicial proceedings in any 
of the courts of the state of South Carolina and in the United States 
courts was produced, bearing upon its face the statement, under the 
hand of M. R. Cooper, Secretary of State, that the same was recorded 
in Miscellaneous Record Book, page 659, M. M. M. M. M., and it was 
stated upon the hearing that the same had been offered for the inspec- 
tion of Judge Klugh, but this circumstance does not aiïect my judg- 
ment, which is that the bond of the surety company, signed as this bond 
was signed, with the corporate seal attached, is on the face of it a 
sufficient bond under the removal act. This, of course, would not 
prevent the surety company, or any party interested from showing by 
matter dehors the record that the attorney in fact was not in reality 
authorized to sign bonds for the company, and that the corporate seal 
was improperly attached; but that would raise a question of fact which 
must be decided in this court. In a late case decided by the Suprême 
Court of South Carolina (Furness v. Calhoun, 70 S. C. 537, 50 S. E. 
194), a warrant of attachment had been issued by the clerk of the court 
for Beaufort county against the défendant as a nonresident, and under 
it certain real estate in that county was attached. The undertaking 
was signed: "Christopher Furness and J. H. Wellsford, by Thomas 
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Talbird, Their Attorney in Fact," and attached to the undertaking was 
a telegram addressed to Thomas Talbird, signed by W. S. Monteith, 
attorney: "Plaintiffs authorize you to sign undertaking on their 
behalf." W. S. Monteith and Thomas Talbird were attorneys of 
record of the plaintiffs. In August, 1904, the défendant gave notice 
of a motion to dissolve the attachment, upon the ground that snch 
undertaking was not signed by the plaintiffs, nor by any one thereunto 
authorized by them. Judge Klugh dissolved the attachment upon the 
ground stated, and upon appeal to the Suprême Court that court says 
(page 538 of 70 S. C, page 195 of 50 S. E.) : 

"The requircment of tlie Code (section 2'A) is that the officer before issuiiis 
the attachment 'shall require a writteii undertaking on the part of the 
plaintifC, with suflicient surety. Tliree tliings, tliercfore, are essential require- 
ments: (1) The undertaking must be in writiug; (2) on the part of tlie 
plaintiffs; (3) with sufflcient surety. The question hère is wliotlier the second 
requirement bas beeu made.' The case of Banli v. Stelling, 31 S. C. 3C9, S. 
E. 1028. shows that an undertal-cing to appear on the part of plaintiff must be 
signed by the plaintiff or in his name by bis authorized agent. The under- 
taking need not l)e under seal, and the failure to Aie the autliority to sign the 
plaintiffi's nanie thereto is not fatal to the judgment. Grollman v. Lipsitz, 43 
S. C. 340, 21 S. E. 272. The gênerai rule is that, where a seal is not necessary 
to the instrument, a paroi appointment to sign is sufficient, in the absence of a 
statute to the contrary. In.Ferst Sons v. Powers, 58 S. C. 409, 30 S. E. 749, 
the court held that tbe name of plaintiff could be signed by persons named as 
agents, under the autbority of telegrams whieh were attaclied to the under- 
taking. This does not mean that such telegram must be attached. because, as 
we hâve seen, it is not essential to flle any written authority of the agent." 

The judgment of the circuit court was therefore reversed. 

The next question is whether an order of the state court was neces- 
sary in ordcr to effect the removal. It is not disputed that the défend- 
ant, being a nonresident, was entitled to remove the case to the fédéral 
court, and that the pétition filed within due time stated sufficient 
grounds for removal, and that a certified copy of the record has been 
filed in this court. Foster"s Fédéral Practice (section 36oe) says: 

"No order of the state court is essential to the removal. An order of the 
state court denying tbe prayer of the petltioner for removal has been held to 
be a breach of oomity." 

Mr. Justice Field on circuit, in Wilson v. Western Union Telegraph 
Company (C. C.) 34 Fed. 563, says: 

"The statute makes the removal upon the filing of the pétition with tbe nec- 
essary bond. The order of the state court directing the removal would hâve 
been a proper proceeding ; it would hâve been record évidence of the court's 
acceptance of the bond, and of Its acquiescence of tbe transf er of the action 
from its jurisdictiou ; but its refusai to make the order could not take from 
the circuit court its rightful jurisdictiou." 

In Noble v. Mass. Ben. Association (C. C.) 48 Fed. 337, Judge Wal- 
lace says: 

"The statute is satisfled wben the pétition and bond are filed with the ofHcial 
custodian of the records of the court. The statute re<iuires him to make and 
flle a pétition and Ixmd In the suit in the state court. It does not, in ternis, 
require him to make any other présentation of them to the court, and, if lie 
moves the considération of the court or of the .iudge upon tliem. liis rights 
are not enlarged or abridged by the action of the court or judge. The 
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statute reqnlres tho state court to 'nccept' the pétition and bond, and proceedi 
no furtber in tlie suit. As is pointed out by Justice Fit-ld in Wilsou v. Tele- 
grapb Coiu])iUiy, na ortler of the state court re.s|)ectiiig Uiem is coiileiiiiii:it:ed[ 
to tninsfer t!ie jurlsclietion of tlie action. • • * Cei-tiiinly, it is a décorons 
practice for the renioving party to présent a pétition and bond to tbe jndge of 
tlie stnte court, and obtaiii a formai acce{)t,",nce of t'.ie court. It is also tbe 
safer |)vactico. Iiecanse lie enn tlici-eliv liave an opportn-iily to obviate any 
remédiai objections wiiich are suu'gested to tlicir siinUiency in case tbe 
court refuses to accept tliem : but it is not indispcusable, antl wbcn tliey are 
brou'riit to tiie attention of the court in tlie uuiiiner jirescrilicd by tbe siatute. 
b.y filiug tbein in tlie suit, tiie court can proceod no furtber if they are 
sufbcient. Wlien bled they l)ecome a part of tbe record In tbe cause, and tiie 
court is judicialiy iuformed tbut its power over tbe case bas been sus;ieaded." 

In Eisenmann v. Delaniar Gold Mine Co. (C. C.) 87 Fed. 2-18, 
Judge Hawley says: 

"ïbe law is now weil .«ettled. nltbou!:li a few sfray cases niay be fonnd to 
the contrary, tbat wben tbe pétition callin? for renioval is made In tbe state 
court its jurisdiction ends, and no order of tlie state court for removal is neces- 
«ary ; in otber words, upon tbe filing of the iietitiou for renioval, accoiii[ianied 
by a pro[)er iioiid, tiie suit beins; rciiiovalile umier tbe statute, jurisdiction of 
tbe fédéral court ininiediatcly attaches in advance of tbe filing of a copy of 
tbe record, and wbetber tbat court sbuulJ retaiu jurisdiction Is for it aud not 
for tbe state court to détermine." 

In Loop V. Winter's Estate (C. C.) 115 Fed. 362, there was an appli- 
cation to remaiid tlie case, because tliere was no seal affixed to the 
paper called tlie bond, and tliat for that reason it was not a légal 
bond. Judge Hawley says: 

"It bas been beld tbat tbe omission of tbe seal of a removal bond is a mère 
formai dcl'cct. whicb can be curcd liy amendiuent. Tbe omission of tbe seal 
furnisbes no siitbcient ground to justify tbe court In retnandiu:; the case. 
Counsel for plaint iiïs claims tliat tbere was no order for removal made by tlie 
state court. Noue is necessary." 

In Groton Bridge & Mantifnctnring Co. v. American Bridge Ce, 
(C. C.) 137 Fed. '^84, Judge l-iay says: 

"P.nt sbould tbe court arbltrarily refuse to ajiprove tbe snrety. It cnnnot be 
donbted tbat tbe reiiiDvint,' party u'ould hâve tlie rigbt to file a bond and [leti- 
tiou, procure tbe tiliiiL; uf ihe reciinl on removal, and proceed in tlie Circuit 
Court of the fTiilted .'•'■tates. The ri>niedy of tlie plaiiitiff in such a case v.'oulj 
be to move to rcmand and sbow the insufliciency of the snrety, and that tbo 
Judge of tbe state court was jnstified in refusiug to approve tbe bond." 

In the "Removra Cases," 100 U. S. 457, 25 L. Ed. 593, the court was 
considcring a case where one of the persons who signed the bond as a 
surety was an attorncy of the court, which was forbidden by the laws 
of lowa, and says: 

"If tbe state court refuses! to accept ïbe bond offered by a potltioner for 
remov.il, wbicb bas fond and sullicient surety in law, it is error tliat may be 
revicwcd bcre. Tliat court bas no discrétion in sucb a matter. Its action is 
goverued by lixed rules." 

In Kern v. Huidekopcr, 103 U. S. 493, 2G h. Ed. 351-, the court 
says : 

"It bas been expressîy beld by tbis court that whon a caso bas been prop- 
erly removed froiu a state into a United States court, and tbe state court still 
goes on to adjudicate tbo case, against tbe résistance of the party at wbose 
Instance tbe removal was made, sucii action on its part is a usurpation. 
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* * * After tlie flling in the United States Circuit Court on July 27, 1877, 
of tlie record of the proceediiigs in tlie state court, the latter lost ail juiis- 
diction over tlie case, and, beiug without jurisdiction, its subséquent proceed- 
lugs and judgnient were not, as souie of the state courts hâve ruled, simply 
erroneous, but absolutely void. * * * Xotwithstanding the refusai of the 
stato court to make an ordor for the renioval of the eas^e. the défendants in 
error, within the time prescribed by the statute, filed a transcript of the record 
of the state court in the Circuit Court oC the United States. This invested the 
latter court with full and complète jurisdiction of the case. * * * if the 
cause is removable, and the statute for its renioval bas bcen complied with, 
no order of the state court for its renioval Is necessary to conter jurisdiction 
on the court of the United States, and no refusai of such an order can 
prevent that jurisdiction from attaching." 

In Railroad Co. v. Koontz, 104 U. S. 14, 26 L. Ed. 643, the Suprême 
Court says: 

"It is aiso a well-settled rule of décision in this court that when a sufflcient 
case for removal is made in the state court, the rightful jurisdiction of that 
court cornes to an end, and no furtl\er jn-ocecdings can properly be had there 
unless in some form its jurisdiction is restored. Gordon v. Longest, 16 Pet. (U 
S.) 97, 10 L. Ed. 900, and other cases. The entering of a eopy of tho 
record in the Circuit Court is necessary to enable that court to proceed, but its 
jurisdiction attaches when under the law it becomes the duty of the state court 
to proceed no further." 

From this brief review of the décisions it seems to be clear that 
when a pétition has been filed in due time in the state court, which on 
its face shows the right to remove, and a bond has been fîled there, and 
a copy of the record is filed in the United States Circuit Court, the 
removal under the statute is efl^ected, and the jurisdiction of this court 
at once attaches, and ail questions aftecting such jurisdiction must be 
made hère. The main object of the bond in a case like this is to pro- 
vide against unnecessary delay of the party seeking the removal in filing 
a transcript of the record in the United States court, and to secure the 
costs in the event that the case is remanded. I am of opinion that 
upon the face of it the bond is sufficient for that purpose, but this does 
not preclude the parties concerned from making any motion which 
may be advised to impeach the validity of said bond. From this con- 
clusion it follows that the jurisdiction of the state court has termi- 
nated, and it remains, therefore, only to consider whether the injunction 
prayed, restraining said parties from further proceeding in the state 
court, should be granted. 

In French, Trustée, v. Hay, 23 Wall. (U. S.) 252, 22 L. Ed. 857, 
the court considered a case of this character. French had commenced 
a suit in the state court which had been removed to the United States 
court. After such removal he obtained a decree in the state court, and 
sent the transcript of it into Pennsylvania, and brought suit on the 
judgment in the latter state, and it was objected to a biU filed in the 
Circuit Court of the United States for Virginia, praying for an injunc- 
tion restraining French from suing on such transcript, which had been 
annuUed in Virginia, that the bill was, in effect, to restrain the proceed- 
ings of the state court, contrary to the inhibition of the judiciary act, 
which enacted: "Nor shall a writ of injunction be granted to stay pro- 
ceedings in any court of the state." The Suprême Court says : 
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"Thts bill }r not an originnl one ; it is nuxilÎMiT, ancT de])endeut in its chnr- 
acter, as much so as if it liad been a bill of review. Tlie coiirt, liaving jwi-is- 
diction in persona, liad power to require tlie défendant to do or to refrain 
from doing anything beyond tlie limits of its territorial jurisdiction whicli it 
might hâve required to be done or omitted within the limits of said terrltory. 
Ilaving tlie possession and jnrisdietion of the case, that .iurisdietion embraced 
everything in the case, and every question arising whieh could be determined 
in il:, until it reached its terniinatiou, \Yhen tlie .jnrisdietion was exhausted. 
While the jurisdiction lasted, it was excluslA'e, and could not be treiicbed 
npon by any other tribunal. * * * If it could not be given in this case, the 
resuit would hâve sliowu the existence of a great défont in our fédéral juris- 
prudence, and hâve been a reproach upon the administration of justice." 

In Dietzsch v. Huidekoper, 103 U. S. 494, 26 h. Ed. 497, plaintiffs 
in a replevin stiit, which had been removed to the United States court, 
commenced an action upon the replevin bond in the state court of 
Illinois. A bill was filed praying an injunction to restrain them in the 
prosecution of such suit, and the court held that, as Dietzsch had been 
a party to the action of replevin which had been pending in the 
United States Circuit Court, that court had jurisdiction of his person, 
and the bill was sustained upon the authority of French v. Hav. Abeel 
V. Culberson (C. C.) 56 Fed. 329; Gardner v. Bank, 67 Fed. 833, 16 
C. C. A. 86, and Central Trust Company v. Western Carolina Railroad 
Company (C. C.) 89 Fed. 25, niay be cited as illustrations of the 
doctrine, but it is useless to multiply authorities, as the Suprême Court 
of the United States has in a very récent case (Traction Co. v. Mining 
Co., 196 U. S. 239, 25 Sup. Ct. 251, 49 L. Ed. 463) stated that, among 
the principles settled by former adjudications: 

"It is compétent for the Circuit Court, by a proceeding ancillary in Its 
nature, viithout violating section 720 of the Revised Statutes [U. S. Comp. 
St. ]!X)3, p. 5831, forbidding a court of the United States from enjoining pro- 
ceedings in a state court, to restrain a part,v agaiust vvhom a cause has been 
legally removed from taking further steps in the state court." 

The return to the rule and the argument of counsel make no question 
on this point. For cause wdiy the injunction should not issue, the 
return states that the complainant has an adéquate and complète remedy 
at law to correct the error, if any, made by the state court by appeal to 
the Suprême Court of the state, and from there by writ of error to the 
Suprême Court of the United States ; and for further cause it is 
stated that there was nothing in the record showing that T. Moultrie 
Mordecai, who signed the bond as attorney in fact, had authority to 
make and exécute the bond on file. The alleged defect in the bond 
has been already considered, and it has been held that the affixing of 
the corporate seal is, of itself, prima facie évidence that the attorney in 
fact was duly authorized to exécute it. If, as was held by the Suprême 
Court of South Carolina in Furness v. Calhoun, supra, an undertaking 
in an attachment proceeding, which has been decided to be jurisdic- 
tional, may be signed by attorneys or agents, and it is not essential to 
file any written authority of the agent, surely it cannot be held that 
the bond of a corporation, with its corporate seal affixed, is on the 
face of it invalid because the written authority of the attorney does not 
appear. In this case the main condition of the bond, to wit, that the 
removing party would file a copy of the record in the Circuit Court of 
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the United States, had already been performcd, for the record had 
already been filed hère, and the only remaining condition was that the 
défendant would pay the costs in the event that the cause was re- 
manded to the state court. If such bond was defective in form, it was 
in the power of the court to aUow an amendment to remedy the alleged 
defect, and to permit the filing of the power of attorney. Judge Dil- 
lon, in the Removal of Causes (section 134), says : 

"Tlie formalities prescribed by the act of 1875 are not conditions précèdent 
to the jurisdiction of the fédéral courts, and a defect in the bond required hy 
that act may be cured by the substitution of a new bond upon motion in the 
fédéral court to amend." 

The jurisdiction of the fédéral courts dépends upon the citizensliip 
of the parties and tlie subject-matter of the controversy, whether it is 
one arising under the Constitution and laws of the United States be- 
tween citizens of différent states, of the character and amount described 
in tite statute. The filing of the pétition and bond are the instrumen- 
talities devised by Congress to facilitate the removal of the cause from 
one court to the other, and where it clearly appears, as it does hère, 
from the pétition, that the défendant company had the constitutional 
right to hâve its case transferred, and has donc what the law re- 
quired it to do to effectuate the removal, it will be going very far to 
hold that a mère omission to comply with some provisions of the 
statute, directory in their nature and not jurisdictional, should be fatal 
to its rights, and that such defect could not be cured by an amendment 
either in the state or in the fédéral court. The Suprême Court of 
the United States in Kinney v. Columbia Savings Association, 191 
U. S. 78, 24 Sup. Ct. 30, 48 L,. Ed. 103, says : 

"A pétition and bond for removal are in the nature of process. They consti- 
tute tlie process by whioh the case is tran.sferred from the state to the fédéral 
court. Congress lias made ample provision for the amendment of process" — 
quoting sections 948 and 954, liev. St. [tJ. S. Comp. St. 1901, pp. 695, 696]. 

lit that case the pétition for removal was defective, but, inasmuch as 
diverse citizenship existed, and the amount in controversy was over 
$2,000, it was held that the defect in the pétition could be amended. 
The révélations of the last year concerning the misconduct and mal- 
versation of some of the officiais of the Mutual Life Insurance Com- 
pany hâve aroused universal resentment and réprobation, but the com- 
pany itself is not an outlaw, and cannot be deprived of the right to 
défend itself in that forum to which under the laws of the country 
it is entitled to remove its cause. 

The injunction prayed for in the bill will be granted. 
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SHARPSUUItG SAXD CO. t. MONONGATTELA HIVER CONSOL. COAIi 

& COKE CO. 

(District Court, W. D. Peunsylvania. May 1, lOOG.) 

No. 7. 

1. CoT.r,T«To?:— BoATS Breaking feom Wharf in Flood— Sufficiknct or 

Mooiiixo. 

KosijoiKJent bad a fleet oî 93 enipty coal barges tieci up at a landing 
on tlie f)iiio river a sliort flistance bplow Tittsliavs. tlie iiiost of wliieb 
brolîe Inope when tlie rivor was in flood and strui* and destroyed or 
dauiaged certain sand iioats of libelant wliich were moored at a landing 
below. lîespondont's fleet was divided Into tîirep sections, tlie upiier, 
wliicb fîrst broUe away, bavlns 17 beats, 7 of wliicb vvero abrenst In each 
of tlie first two tiers. At tlie liead of tbe landing' was a brealiwater vviiich 
e.\1ei!(led into tbe streaiii a sndieient diKtaïK'o to proteet 4 of tlie Inner 
boats Croin tlie eiirrent. 'l'hey were niade iiii and tied in a enstoniary man- 
ner, and seeured by more tbaii tbe usual uumber of linrs. The river 
was hlïch wlien tliey were placed tliere, and dnring tbe succeeding two 
days rose thirteeii feet, and at tbe tiine of tbe accident, boats were 
en,i;ajred in reinovins tbe outer bar,u;es. Held. tliat it was not cbargeable 
witb négligence; it apiiearing tlint tbe fleet was not only nioored and tied 
In tbe usual nianuer. but was being constantly looked atter by e.xperieuced 
liien wbo bad not [ireviously deemed it necessary to cliaiige tbe posi- 
tion of any of tlie boats, and. fnriber, tbat tbe breaking way was in fact 
cansed by certain overtnrned barges wliicb came dowii frou) above, and 
Were carried by tlie current uiider tliose of tlie Ileet. 

2. SaMK— XKGLIOrïNOK — liKASDNABLE AND OkDIKAIÎY CaHK. 

The ineasiire ol' the respondenfs duty was reasonalde oare. tlie stand- 
ard of wbicli is tliat of tbe ni.-iii nf avera^e fori'sii;ht and iinnleiife, wbicb 
In tbe situation bere is to be determiued by tbat wUicli was UbUui uud 
ordinary. 

In Admiralty. 

Samuel B. Griffitîis. for liliclants. 

liarry A. Jones and Charles C. McIIvaine, for responrîents. 

ARCTIBALD, District Jud.c^e.* The h'belants seek to recovcr com- 
pensation for the loss of two sand flats or flat bottcjmed boats, togetlier 
with the sand vvith vvhich tliey were loaded, which were destroyed; 
and the expense of recovering two otiiers, wliich were carried away, on 
the night of December 15, 1901 ; by reason of the alleged négligence 
of the respondents. Thèse four sand flats were tied up at Petty's I^and- 
ing on the Oliio river near McKee's Rocks, a little below the city of 
Pittsbnrg, where they were being unloaded; the sand having been sold 
to WiUiam Petty, the ovvner of the landing, by whom it was being re- 
movcci and put on board cars. They were run into and torn from thcir 
moorings by certain empty coal boats or barges, belonging to the re- 
spondents, which had been fastened up at the Walton or Snyder Land- 
ing, about a mile above, but had broken tlieir tie lines and got away. 
The respondents had some 93 empty coal boats and barges in that 
vicinity awaiting distribution, divided up into three independent fleets 
or sections, each separalely tied. The ui^per onc of ihese was couiposed 

•Spocially assigued. 
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of 17 boats, the fîrst two tiers of which were 7 boats wide, and it was 
fastened at the head of the landing, immediately below the breakwater 
abutments by which the landing was protected. The breakwater was 
only wide enough to cover 4 of thèse abreast — or at the stage of the 
water wlien the break occurred, possibly 5 — so that as originally ar- 
ranged 3 of them were outside in the current. But 1 of thèse from 
the front tier had been removed, and put in down below, so that there 
were only 2 at most in that position in the end. The river was in flood, 
having risen from a 12-foot stage on Friday when the boats were 
brought there (8 feet being the ordinary height) to a 23-foot stage 
Sunday evening when they broke away. The head fîeet went first, and 
bearing down against the other two, they ail went off together, carry- 
ing with them also a few flats belonging to the Iron City Sand Com- 
pany, which were tied up below them. Out of the whole number there, 
only seven pièces on the inside of the second fleet were left. It was 
this conglomeration of runaway boats and barges, or some part of it, 
which was precipitated upon the libelants' flats at the landing where 
they were fastened, riding over and sinking two of them, and sweep- 
ing away the others in the flood. There is some controversy as to 
whether thèse flats were fastened with both head and stern lines, or 
with head lines only, allowing them to swing out broadside into the 
stream from the efi:ect of the eddy, thus getting in the way of the on- 
coming barges which they would hâve otherwise escaped. But I hâve 
no doubt, as testified by Mr. Petty, that they were properly and 
securely tied, and that whatever their position when finally struck and 
destroyed, it was not due to any want of care in this respect, but to 
their having collided with the advance section of the respondents' es- 
caping barges, by which they were left exposed to those which fol- 
lowed. 

The real question in the case is whether the respondents were négli- 
gent, and that dépends of course upon whether proper care was exer- 
cised. It is claimed that the head fleet was too wide, the abutments of 
the landing where it was moored being sufficient to cover and protect 
but four boats abreast, leaving the outside three to bear the brunt of 
the current and the drift which came down with it ; and that if they had 
been strung out as they should hâve been, so that ail were inside — 
either originally when they were first brought there, the river even 
then being on the rise, or subsequently, on the day of the disaster, 
vi'hen the danger was obvions — the accident would not bave happened. 
It is contended on the other hand, that the fleet was not of an unusual 
or unsafe width, and that it was not required to be wholly within the 
protection of the abutments in order to be so ; furthermore, that at the 
time of the break an efïort was being made to reduce the width by tak- 
ing ofï the outside barges, one of which had been already removed and 
another was about to be so. It is pointed out that the fleet was 
securely tied, and it is conceded that there were lines enough out, 
extra ones having been added from time to time until there were 11 
head lines in ail, including a three-quarter inch wire, and two or three 
breast lines. Accounting for the accident, it is claimed by the re- 
spondents, that it was brought about by certain upturned eoal bottoms. 
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which came down the Monongahela and got under the fleet, making it 
impossible to hold it, with the resuit which followed. Thèse are the 
questions at issue between the parties which are now to be disposed of. 

The measure of the respondents' duty was reasonable care, and if 
this was exercised, thev are not liable. Neel v. Blythe (D. C.) 43 Fed. 
457. McCauley v. Logan, 152 Pa. 203, 35 Ad. 499. The standard 
is that of the man of average foresight and prudence; Titus v. Rail- 
road, 136 Pa. 618, 30 Atl. 517, 30 Am. St. Rep. 944. And in such a 
situation as hère, is to be determined by that which is usual and ordi- 
nary. If, therefore, the usual course was taken with regard to the as- 
sembling and mooring of this fleet at the outstart, and everything 
within reasonable bounds was donc in the care and oversight of it 
afterwards, it cannot be said that the respondents were culpably négli- 
gent. As already stated, the négligence charged consists in tying up 
the fleet seven abreast, so that nearly one-half of it was out in the cur- 
rent; and in failing to remove the barges which were outside the abut- 
ments, when the danger from leaving them there became manifest. 
But if there is one thing clear in the case it is, that this disposition of 
the fleet was entirely within the usual and ordinary. Originally this 
landing had no breakwater, that being a later construction put in by 
the railroad, when it came along there, to compensate for crowding 
the landing out into the stream. For a number of years, therefore, 
boats and barges were tied up at it, as they are at many others, without 
any such protection, exposed to the force of the current in times of 
high water equal to this, and that, without question. The size of this 
fleet was not an extraordinary or improvident one, 84 being the recog- 
nized complément of this part of the landing, and the whole com- 
bined landing — Walton's, Brown's, and Snyder's — being capable of 
taking care of considerably over 100. Seven pièces at the head also 
was not unusual, fleets wider than that, and loaded where thèse were 
empty, having been safely held there, both before and since. The fleet, 
as an additional circumstance, was admittedly well tied, it being con- 
ceded, as already stated, that the lines upon it were sufficient to hold it 
if anything could. Thèse facts are proven by the libelants' own wit- 
nesses, as well as those of the respondents, and are not therefore in dis- 
pute. No doubt, as a matter of argument, a fleet which is in behind 
a breakwater where nothing can get at it is in a safer position than one 
which projects beyond it and has some of its pièces exposed. But the 
question is not one of absolute, but of comparative safety, and it is 
not to be expected, nor is it indeed practicable, that in the ordinary 
afi^airs of life every possible risk shall be covered. Ail that can be 
asked, as already pointed out, is that those précautions shall be observed, 
which are usually taken by persons who are engaged in and hâve ex- 
périence of the needs of the particular business in question ; and so 
far as the assembling and tying up of this fleet are concerned, this 
degree of care seems to hâve been exercised. 

The question remains with regard to the removal of the outside 
boats, as the flood increased. The necessity for this was eventually 
recognized and steps taken to meet it, but apparently not soon enough. 
The complaint is that the danger was obvions, and that action should 
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have been taken earlier. But even though we should reach this conclu- 
sion now, looking back upon the event, it does not necessarily follow that 
it was négligence not to realize it at the time. Was it prompted by ordi- 
nary prudence and foresight as the case then and there presented it- 
self ? That is the question. And I am not prepared to say under ail 
the évidence that it was. The représentatives of the respondents were 
on the ground in force, alive to the situation and endeavoring to look 
after it closely. Although it was Sunday, William Johnson Vfho had 
charge of the landing, a man of long expérience, was there ail day with 
four or five assistants, and Mr. McKinley, a member of the transporta- 
tion department, went there the middle of the afternoon. About the 
same time two of the company's steamboats were also sent there. How 
then can it be said, with any confidence, that a step which did not sug- 
gest itself to men of such expérience was so manifestly called for by 
the conditions, which were under their eyes, but which we can only 
get at second hand, by hearsay, that they were lacking in ordinary care 
in not recognizing it and acting accordingly? It is no doubt true, as 
said by Mr. Johnson, that if they had begun in the morning, they could 
have strung out the fleet so that it would have been entirely within 
the breakwater ; but they did not think it was necessary at the time, and 
when they did it was too late to do so successfuUy. This is the sum 
and substance of the whole matter, and it justifies the conclusion, that 
if they did not realize the necessity for earlier action, there was no 
apparent occasion for it, and nothing therefore upon vi'hich to convict 
them of négligence in not doing so. 

This is conclusive of the case, but there is another feature of it, 
equally so, which is still to be adverted to. It is clear from the 
évidence that this fleet never would have broken away from its 
moorings, as it did, except as it was run into by the upturned coal 
bottoms which came down the river about that time. We may not 
be able to identify thèse with those which got away from Jutte & 
Co. at the mouth of the Youghiogheny ; but they are no myth, 
as argued. Neither is it necessary to consider whether it was possible 
for them to have come over the top of the breakwater. Mr. Johnson, 
to whom référence has already been made, says that there were upturned 
barges and boats of ail kinds that came down the river just before the 
fleet broke loose, one of them hitting the steamboat "T. J. Woods" on 
which he was, which was out in the river trying to take ofï some of 
the outside barges. It is to this cause that he ascribes the accident, 
declaring that the fleet was lying perfectly safe until then, and that if 
this drift had not got under it, as it did, they could have held it. So 
Capt. Lenhart, who was on the same boat, testifies that he also saw 
the overturned flat which hit them, and heard the grinding and crash- 
ing of the drift under the barges ; as did also Mr. McKinley, who says, 
that the fleet buckled and broke away just as the upturned flat and the 
other drift went by. This évidence comes from both sides of the case, 
and accounts for the accident as nothing else does. Partially sheltered 
and tied as the fleet was, with the extraordinary number of lines hold- 
ing it the force of the current alone was not sufificient to tear it away, 
and it must have resulted therefore from some superior and irrésistible 
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force, such as thèse upturned runaway bottoms ; which the respondents 
were not required to anticipate or guard agaiust, if indeed they could. 
From whatever point of view, therefore, we look at the case, there is 
no Hability on the part of the respondents, and the libel must be dis- 
missed, with costs. 



DUNBAR-SULLIVAN DREDGING CO. v. TIIOY & WEST TROX BRIDGE 

CO. 

(District Court, N. D. New York. May 19, 1906.) 

Navigable Watees — Deawbkidges — Collision Between Tow and Bbibge. 

On a libel in personam agaiust a bridge compauy for injuries to a derrick 
seow in collision with a portion of tlie draw of a bridge, opened to permit 
the passage of a tug and tow, évidence held to require a finding that the 
bridge was fully opened, and that the collision was caused by the négligent 
navigation of the tug in charge of the tow and another tug belonging to 
libelant vchile passing through the bridge passage at the same time. 

Libel in personam for damages to a derrick scow at Troy, N. Y., by 
reason of alleged négligence of défendant in not properly opening 
its bridge, which crosses the Hudson river at that place. 

John F. Murray, for libelant Dunbar-SuUivan Dredging Company. 
Lewis E. Grifïith, for défendant Troy & West Troy Bridge Com- 
pany. 

RAY, District Judge. June 23, 1903, the tug boat Shann Rhue, 
owned and operated by the libelant, Dunbar-Sullivan Dredging Com- 
pany, having lashed to her port side two scows (a dump scow and a 
derrick scow), the derrick scow outermost, left Green Island in the 
Hudson river, several hundred feet above and north of the bridge 
af the défendant, and proceeded southerly, intending to take the scows 
to Watervliet. The bridge of défendant crosses the river at the cit}^ 
of Troy, and is used as a highway bridge for street cars, trains, and foot 
passengers. It has a central or pivot pier on which the drawbridge, 
over 300 feet in length, turns in or near the center of the river, and 
two other piers also standing in the river — the east and west piers — 
each distant about 110 feet from this central or pivot pier. When the 
draw is open there are two passages for vessels — the east and the 
west passages — each at least 100 feet in width in the clear. Except 
at very high water it is not necessary to open the draw for the pas- 
sage of small tugs or low craft. The draw is operated by hand 
power. Two men can operate it in calm weather, but four are used 
for the purpose. The ends of the drawbridge when open rest upon 
or hang over guard piers, one north and the other south of the central 
or pivot pier. Guard piles extend into the river northerly of the 
west pier, and also into the river northerly of the north guard pier, 
on which the end of the open draw rests or over which it hangs when 
open. From this most northerly center or guard pier guard piles 
extend along its easterly side to near the pivot pier. Low craft' and 
small tugs can pass under the bridge west of this westerly pier, and 
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between it and the west end abutment of the bridge. The south end 
of the west pier is quite a distance north of, or up river from, the 
Southern guard pier, on or over which tlie south end of the draw, 
when open, rests or hangs. When open the foot track or walk for 
foot passengers of the draw extends over or overhangs the water 
some 8 feet, leaving 100 feet of clear water between the pivot pier 
and the west pier. On the day in question there was a flood raising 
the river from 5 to 7 feet. This flood lessened the distance between 
the surface of the river and the planking of the bridge, but did not 
interfère with the opération of the tug and scows attaclied tlrereto. 
The tug whistled for the draw to open, whicli it did, and the tug 
Shaun Rhue, lashed to tlie scows, proceeded south to take the west 
passage. There is a current in the river tending to set craft ap- 
proaching the west passage over to the west and towards the west 
pier, but the captain of the Shaun Rhue says that this is met by a 
counter current from the Wiest, so that there is a good current through 
the west passage. It is évident from the évidence, and I find that 
there was no necessity for the tug to voluntarily hug the pivot pier, 
or crowd to the east and close to the center or pivot pier. Nor was 
it good or safe navigation so to do, under the circumstances of this 
case. The tug Shaun Rhue passed into and through the west pas- 
sage, leaving about 8 feet between the eastcrly side of derrick scow 
and the westerly side of the pivot pier. The tug and scows occupied 
not more than 60 feet in width, leaving ail of 30 feet of clear water 
between it and the west pier. It is contended by the libelant that the 
draw was not swung fuUy open, so as to rest on or hang over the 
southern support or guard pier, but that it was stopped and stood so 
that it projected diagonally over and partly across the southerly end 
of the west passage to a distance of from 20 to 25 feet. The libelant 
further contends that on passing through the west passage the upper 
end of the mast of the derrick scow was caught in one of the iron 
parts of the draw so extending over the west passage, and that same 
was split and broken, and that the scow was otherwise seriously dam- 
aged. The claim is that the agents and servants of the libelant were 
free from négligence or fault, and that the collision and conséquent 
damage were the proximate and necessary results of the négligence 
of the défendant, by its servants in charge of the draw, in not fullv 
opening the draw. 

The défendant insists : First. That it was not in anv resnect or 
to any degree in fault or négligent, and that it fuUy opened the draw in 
time. Second. That the libelant was the négligent party. an-'' tb.at 
the Shaun Rhue was crowded or pushed to the eastward while in, 
or as it was about to enter, the west passage, by another tug (the 
Spalpeen), also owned and operated by the libelant, and tlîat the 
mast or derrick of the derrick scow was in this way brought in con- 
tact with the overhanging foot walk of the drawbridge, and that the 
pilot and captain of the Shaun Rhue and the captain of the Soalpeen 
werC' both négligent in managing their tugs, and that such négligence 
was the sole cause of the collision and conséquent damage. Third. 
That, even if the draw was not fully open at the time the Shaun Rhue 
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passed through the west passage, there was an abundance of room 
for it to pass. That the captain of that tug saw, before entering 
the passage, that it was net fuUy open, and took no measures or pains 
whatsover to avoid the projecting end or prevent a collision, although 
he had time, opportunity, and means so to do. That he deliberateh', 
carelessly, and negligently ran upon or against the projecting end 
of the draw, and that ail the damage to the Shaun Rhue was the 
direct and proximate resuit of the négligence of those in charge of 
that tug. The évidence shows and l find that, shortly after or about 
the time the Shaun Rhue blew for the opening of the draw, the Spal- 
peen, going up the river from some point below the bridge, passed 
under it between the west pier and the west abutment, and then 
turned and ran alongside of the Shaun Rhue for the purpose of trans- 
ferring some men. It then passed and proceeded on ahead of the 
Shaun Rhue, and in so doing passed through the west passage. The 
contention is, and I so find from the évidence, that the draw was 
promptly swung fuUy open; that the tug Spalpeen ran alongside of 
the tug Shaun Rhue just as she was about to enter the west passage, 
and proceeded by her side and was by lier side on the west as she 
was entering between the center or pivot pier and the west pier, and 
that the Spalpeen either crowded the Shaun Rhue to the east, or 
that the Shaun Rhue, to make room in the passage for both tugs and 
the scows, kept dangerously and unnecessarily to the east, so that the 
derrick scow was partly under the westerly side of the bridge as its 
westerly end swung southerly and then easterly in opening, and that 
in conséquence of thèse careless and négligent movements of the tugs 
the mast of the derrick scow was brought in contact with the over- 
hanging footbridge of the draw or bridge. Some of libelant's wit- 
nesses, who claim to bave seen the accident and to hâve seen the 
movements of the Shaun Rhue from about the time she left the island 
until she passed the bridge, make no mention of the Spalpeen, and 
claim they did not see this tug. Still her captain and others say that 
she did corne north and pass under the bridge west of the west pier, 
and then turn and go alongside the Shaun Rhue. It is évident thèse 
persons who did not see the Spalpeen either were not looking, and 
did not see what they claim to hâve seen, or they did not observe the 
transaction with sufficient accu-racy and attention to give reliable tes- 
timony. One witness for the libelant, who testified with some détail 
as to the accident and the manner of its occurrence, and especially 
as to the alleged fact that the draw was not fully open, testified that 
the scows were being towed, the one after the other, and this he re- 
peated. At a later date he said he meant the tug Shaun Rhue, and the 
scows were side by side, the stern of the one being further to the rear 
or north as they proceeded south than the stern of the other. The 
évidence of such a witness cannot safely and even properly be relied 
upon to sustain a finding of négligence on the part of défendant. 
Several of the persons on the tugs and scows at the time of the ac- 
cident were not called as witnesses, nor was their absence accounted 
for. On the other hand, those in charge of the draw, and whose 
duty it was to operate the bridge, say the draw was fully open. There 
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was no defect in the draw or the machinery with whicli it was oper- 
ated, no wind to impede its opening, and a full crew of four were 
operating it. 

I am fuUy aware of the libelant's contention that the Spalpeen ran 
alongside the Shaun Rhue quite a distance above the bridge, and not 
near the northern entrance to the west passage. I do not thinlc this 
is the correct version of the transaction. I am satisfied, and find as 
before stated, that they entered the west passage together. Quite 
hkely the Spalpeen pushed ahead and emerged clear of the piers first. 
On his own statement the captain of the Shaun Rhue ran into the 
west passage before the draw was open, and while it was opening, 
and when at the southerly end it was projecting over the passage 
about 25 feet or more. He had no difficulty in turning with the scows 
when up the island, and I am convinced he might hâve turned, and 
would hâve turned before entering the west passage at ail, had he, 
as he claims, seen the draw only partly open, and projecting over the 
easterly side of the passage. He says, seeing it only partly open and 
at a standstill, he, with 30 feet of clear water to the west, or on the 
starboard side, did not sheer to the west, but kept straight ahead 
until the iron pin on the top of the derrick's mast came in contact 
with the end of the bridge. Seeing the danger, the overhanging of 
the bridge, if there was any such condition, and having the ability 
with a turn of the helm to avoid it, he kept willfully and recklessly 
on until the damage was done. His statement of the occurrence, his 
confession of unnecessarily reckless conduct, discrédits his entire tes- 
timony. 

I find that the damage to the derrick scow was caused wholly by 
the négligence of the captain and the others in charge of the Shaun 
Rhue in managing that tug with the scows in charge, coupled with 
the négligence of those in charge of the Spalpeen ; in short, by the 
négligence of the Kbelant itself, and that the défendant was free from 
any fault or négligence whatever that in any way or dsgree contrib- 
uted to or produced the collision and conséquent injury. 

There will be findings and a decree accordingly, dismissing the 
libel, with costs. 



In re SriCER. 

(District Court, W. D. New Yorlc. îlay IS, tnOG.) 

Bankeuptcy — Amendmekt of Schedxjles — Opening Pkoceedi>'gs. 

Bankr. Act July 1, 1898, c. 541, § IT, 30 Stat. .5.j0 fU. S. Conip. St. 1001, p. 
3428], provides tbat a discbarge shall reloase the bankrupt from ail 
provable debts except those not .scheduled in time for proof aud allow- 
ance. imless the créditer had notice or actual knowledge of the pro- 
ceedings in Isankmptcy. and section 57. siibd. "n" (30 Stat. .")(U \l'. S. ('■oini). 
St. 1901, p. 3444]), déclares that claims shall not be proved against 
a bankrupt estate subséquent to a year after the adjudication, except in 
the case of infants and insane persons, without guardians, wlio are 
allowed six nionths more. Section 2, subd. 12, 30 Stat. 545, 540 [U. S. 
Comp. St. 1001, p. .^21]), confers on courts of bankruptcy jurisdiction 
to discharge or refuse to discharge bankrupts, and to set aside dis- 



432 145 FEDERAL REPORTER. 

charges, and reïnstate the cases, and subdivision 13 authorizes the making 
of orders, the issue of process, and entry o£ judgments, in addition to 
those speciflcally provided for necessary for the enforcement of the pro- 
visions of the act. Helé, that, where more than 18 montlis had elapsed 
after the granting of a bankrupt's discharge, it was too late for the banli- 
rupt to Imve the proeeediiigs opened in order to permit him to aniend 
his schedules by including an omitted créditer, who was not niade a 
party to the proceedings prior to the granting of the discharge, who 
had no notice or linowlcdge of the proceediugs, though there v?ere no 
assets belonging to the estute. 

W. B. Van Allen, for the bankrupt. 
W. A. Porter, for the creditor. 

RAY, District Judge. The bankrupt fîled his pétition in this court 
to be adjudged a bankrupt on the 16th day of March, 1904, and was 
duly adjudicated such on the 5th day of April, 1904. W. W. Sweet 
was duly appointed trustée of the bankrupt's estate, but no assets 
came to his hands. June 14, 1904, said Spicer was duly discharged. 
In the schedules and proceedings N. W. Maxwell, a creditor in fact 
of the bankrupt, was not named, nor was his claim, and he had no 
notice or actual knowledge of the proceedings at any stage thereof. 
The bankrupt claims that he did not know of the claim of Maxwell 
against him. In 1906 Maxwell commenced suit on his claim, the 
validity of which is now substantially admitted, and the bankrupt 
moves to open the proceeding, amend the schedules, permit the cred- 
itor to prove his claim, and so procure a discharge from this debt 
with the others. 

This court is of the opinion that it bas no power to grant the ap- 
plication. There was no error in the proceedings, and no fraudulent 
concealment of any fact by the creditor Maxwell. The proceeding 
was a voluntary one, instituted by the bankrupt, and on him restée! 
the burden of making schedules, giving notice as to who his creditors 
were, and he omitted the name and debt of a creditor at his péril. 
He was required by subdivision 8 of section 7 of the bankruptcy act 
of July 1, 1898 (c. 541, 30 Stat. 548 [U. S. Comp. St. 1901, p. 3425]), 
to file with his pétition — 

"A schedule of his proporty, showing the amount and kind of property, 
the location thereof, its mouey value in détail, and a list of his creditors, 
showing their résidences, if known, if unknown that fact to be stated, the 
amount due each of them, the considération thereof, the security held by them, 
if any," etc. 

When the adjudication bas been made, the matter is referred to a 
référée, who by section 39 (30 Stat. 555 [U. S. Comp. St. 1901, p. 
3436]), is required "to give notice to creditors as herein provided," 
and by section 58 (30 Stat. 561 [U. S. Comp. St. 1901, p. 3444]), 
creditors are to hâve notice of "ail meetings." Creditors may par- 
ticipate in the sélection of a trustée, oppose or contest claims, the 
granting of a discharge, etc. Sections 55 and 5G (30 Stat. 559, 560, 
[U. S. Comp. St. 1901, p. 3442]). By section 17 of the act (30 Stat. 
550 [U. S. Comp. St. 1901, p. 3128]), it is provided: 

"A dischai-ge in bankruptcy shall release a bankrupt from ail his provable 
debts except such as * * * hâve not becu duly scheduled In time for 
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proof and allowance. with the name of tlie creditor if known to the bank- 
rupt, unless such creditor had notice or actual kuowlcdge of the proceedings 
in bankruptcy," etc. 

Section 2 of the act (30 Stat. 545, 546 [U. S. Comp. St. 1901, pp. 
3420, 3421]), defines the jurisdiction of courts of bankruptcy, and, 
among other powers, we find: 

"(12) Diseharge or refuse to discliarge bankrupts and i^et aside discliarges 
and reinstate the cases. * * * (15) Make sncli orders. issue sncli pro- 
cess, and enter such judgments, in addition to those speciflcally provided 
for, as may be necessary for the enforcement of the provisions of this act." 

By the last clause of this section (section 2) it is provided: 

"Xothing in this section contained shall be construed to deprive a court 
of bankruptcy of any power it would possess were certain spécifie powers not 
herein enumerated." 

I am of opinion that clause 12, above referred to, relates to the 
reinstatement of cases when a discharge bas been set aside, that clause 
15 has no application hère, as the court is not called on to enforce 
some provision of the act, and that the final clause cannot be invoked, 
as the final judgment is in favor of, and not against, the bankrupt. 
There was no fraud, and several terms of this court bave intervened. 
The court has acted on the record made and presented by the bank- 
rupt. Compositions must be set aside on applications made within 
six months after confirmation. Section 13 (30 Stat. 550 [U. S. Comp. 
St. 1901, p. 3427]). Discharges may be revoked on application filed 
within one year. Section 15 (30 Stat. 550 [U. S. Comp. St. 1901, 
p. 3428]). Subdivision "n" of section 57 (30 Stat. 561 [U. S. Comp. 
St. 1901, p. 3444] ) provides that "claims shall not be proved against 
a bankrupt esta te subséquent to one year after the adjudication," but 
in the case of infants and insane persons without guardians, etc., the 
time is extended six months. This creditor (Maxwell), should this 
case be opened, could not prove his claim. 

It seems to me clear that the law contemplâtes that after a discharge 
it is too late for the bankrupt to corne in and include creditors not 
named by him in his schedules or brought in and made parties prior 
to the granting of the discharge. Otherwise, the matter is intermin- 
able. It is immaterial that in this case there were no assets. The 
same rule should be applied hère as in a case where there are assets. 
In such a case the expense, confusion, and delay that would foUow 
a reopening of the case are apparent. 

The application is denied, and the stay vacated. 
143 F.— 28 
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CHAPMAN DECORATIVE CO. v. SBOUEITY MUT. LIFE INS. CO. 

(Circuit Court, S. E. U. l'ennsylvauia. .Tune 22, 190G.) 

No. 23. 

Damages—Ltqxjidated Damages akd Pekalties — Construction op Stip- 
ulation. 

A provision of a buildin.s coiitract reeiting tliat in case of delay in 
tlie completion of tlie building tlie damages snstaiued by tlie owner will 
be ditlicult of computatiou, and that it is therefore agieed tbat tbe con- 
tractor shall pay a stnted suni per day for tlie time which uiay elapse 
after a date fixod before the completion of tbe building as liquidatcd 
damages, where it is sbown that in fac't tbe damages actually sustained 
by tbe owner by reason of the delay eannot be calculated, will be con- 
strued as one for liquidated damages, and not for a penalty, and so 
eiiforeed. 

[Ed. Note. — For cases in point, see vol. 15, Cent. Dig. Damages, §§ 
1G4, 107.] 

At Law. On motion for new trial. 

Charles A. Chase and Reynolds D. Brown, for plaintilï. 
Thomas Earle White.for défendant. 

HOLLAND, District Judge. This is a suit on a building contract. 
It was tried in this court, and a verdict rendered April 16, 1906, in 
favor of the plaintiff for the sum of $18,405.06. A motion and reasons 
for a new trial were filed in due time b}' the plaintiff, which raised, as 
tersely stated by the plaintiff's counsel, three main grounds or rea- 
sons why a new trial should be granted, viz. : 

"(1) That at the outside the ,$50 a day clause should only hâve been en- 
forcpable until tbe date of substantial completion, and not uutil the date 
whcn the work was accepted by the défendant." 

The court was requested by the plaintiff, in its first point submitted, 
toinstruct the jury that in no event could liquidated damages of $50 a 
day be allowed to the défendant beyond the date when the work under 
the contract was substantially completed by the plaintiff. The court 
addcd "and accepted by défendant," and in this shape affirmed the prop- 
osition, so that the jury were instructed that it was not only necessary 
to substantially complète the work, but that it was necessary that it 
should be accepted as substantially completed by the défendant. If we 
were to assume that the court was wrong in instructing the jury that it 
was necessary that the building should be accepted by the défendant 
after it had been substantially completed, the plaintiff was not injured 
by this instruction, for the reason that the plaintifï made no claim that 
the building was completed before the 23d day of August, the date upon 
which the plaintiff claims the défendant accepted the building, and this 
was the date fixed by the plaintiff's secretary, Mr. Biddle; and con- 
sidérable évidence, both direct and substantial, was offered to establish 
the fact that upon this date the acceptance occurred, and Mr. Biddle 
also testified, and was corrobora ted by othcr witnesses, that the build- 
ing was completed on that date. At the argument, however, counsel for 
the plaintiff claimed that it was substantially completed on july 8th. 
There is no évidence in this case sufficient to supfiort such a finding. 
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The only évidence there is in the case Avith référence to this latter date 
is by the witness Josiah Whittacamp, on page 180, where he says that, 
with the exception of a number of things necessary to do on the niarble 
work, it was "practically finished" on the 8th day of July, but he also 
says (on page 181) that he was there on "this job" tintil abont the 
middle of August, and the witness Otto HeyUne testified (on page 18G) 
that he did not go to Binghamton until the last weelc in July to do the 
decorating on the ceiling of the eighth floor, and did not finish that 
work until in August; so that the plaintiff's own évidence fixes the time 
of acceptance at the time of completion. There was, therefore, no in- 
jury donc the plaintifï by the instruction of which it complains, because, 
if the défendant is entitled to a per diem amount as liquidated dam- 
ages fîxed by the contract, it is entitled to this amount up to the time 
of the substantial completion ; and, as this was coïncident with the time 
the plaintiff claims the défendant accepted the building, it could not 
be injured. 

"(2) That the clause in article 11 constituted a penalty, and not liqui- 
dated damages." 

The clause is as follows : 

"It is mutually agreed and understood that in the event of said in- 
terior finish herein oontracted for not bein!; enth-ely tinished on or before 
the 15th day of Mareh, 1005, that the actual dainases sustained by the 
owner will be dlflicult of compiitatlon ; therefore it lias been agreed, and 
hereby is agreed, by and between the parties hereto that in the event of 
the failure of sald contractor to hâve ail of said inte."ior finish of main 
entrance and eighth floor eornpleted on or before the lôth day of Maroli. 
1905, there shall be due and payable, and said contractor shall pay, to the 
sald owner the just and full sum of $50 per day for each and every day 
after Mareh 15, 1905, that the same or any part thereof remnins un- 
flnished and incomplète, and that said sum is hereby agreed upon as 
liquidated damages." 

This building of the défendant company was a large office building, 
and was being erected for its own use and for that purpose. At that 
time there was a large building, of the same kind and for similar pur- 
poses, being erected in this town by another company. The de- 
fendant had made contracts of rental with tenants, who were permitted 
to occupy the building without rent until it was finished. How many 
more prospective tenants deferred moving in because of the unfinished 
condition of the building and the number the défendant company lost 
by reason of the delay cannot be calculated ; in other words, there was 
such a condition of affairs that it would "be difficult of Computing" 
the damages, and the provision of this clause expressly stipulated that 
the sum of $50 should be liquidated damages. The jury were so 
instructed, and found that the delay was 161 days, for which they 
allowed a set-off at the rate of $50 per day against plaintifif's claim. 
In this the court is convinced the instructions were proper, and the 
verdict of the jury right. 

"(3) That, even if it is properly interprétable as liquidated damages, 
nevertheless, under the évidence, the delaj- was due, in part, at least, to 
the act of the défendant, and that therefore the clause falls, and the jury 
should only hâve been permitted to deduct such actual damages, if any, 
as the défendant could prove." 
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The plaintiff at the trial substantially requested the court to instruct 
the jury to this effect. It was refused, because there was no évidence 
to submit to tlie jury that tlie plaintiff was delayed in the work by the 
défendant, but, upon the other hand, the évidence of the plaintiiï was 
overwhelming to the effect that, whenever there was any request made 
to the défendant to prépare the building or the part of the building 
where the plaintiff intended to work, it was immediately donc, and in 
no case was the plaintiff delayed by reason of any obstruction placed 
in its way in the performance of its contract by the défendant, and, even 
if there had been any delay caused by the défendant, there is a provi- 
sion in the contract by which the plaintiff could bave procured an ex- 
tension of time for completion, and it would be compelled to show that 
it had complied with the terms of this provision before it could now 
be heard to complain that it had been delayed by reason of any ob- 
struction placed in its way by the défendant; but there is neither evi- 
aence to show that it was delayed by the défendant, nor a request 
made for an extension of time, so that the point raised in the third 
proposition of the plaintiff was not at ail applicable to the facts in this 
case, and the court is not required to instruct the jury on abstract prop- 
ositions of law, which bave no application to the facts before them. 

New trial refused. 



STRATTON v. ESSEX COUNTY PARK COMMISSION. 
(Circuit Court, D. New Jersey. May 12, 1906.) 

JUDGMENT — RES JTTDICATA — DeCREE DlSSrlSSING BiLL EXTKIKSIC EVIDKNCE. 

When, by tlie decree in a suit In etinity, the bill is dismissed without 
reserving to tlie coniplaimint tlie riglit to institute other proceedings, 
the disniissal iâ presumed to hâve been on tlie mérita; but this presump- 
tion may be overcome by paroi or other extrinsic évidence, when the 
decree is set up in bar of a subséquent suit, and does not sbow the 
grounds of the dismissal. 

[Ed. Note. — For cases In point, see vol. 30, Cent. Dig. Judgment, §§ 
1031, 1824.] 

At Law. On demurrer to replication. 
Kellogg & Rose, for plaintiff. 
Collins & Corbin, for défendant. 

LANNING, District Judge. This is an action at law to recover 
the balance alleged to be due on, a contract. By the first plea the de- 
fendant sets up in bar of the action a decree of the Court of Chancery 
of New Jersey dismissing the bill of complaint filed in that case. The 
plea sets out quite fully the substance of the bill of complaint, the 
ansvi'er thereto, and the replication, and further states that: 

"The said cause came on to be heard upon pleadings and proofs in the 
said Court of Chancery and on the 9th day of Mareh, nineteen hundred 
and four, the cause having been duly heard and testimony having been 
taken, the said bill of complaint was, by the decree of the chancellor in the 
said Court of Chancery, ou application of the said plaintiff as e()uii)\a\naiit. 
ordered to be, and the same was tliereby, dismissed with costs to the said 
défendant." 
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The plea further shows that the plaintiff in this case was the com- 
plainant there, that the défendant hère was the défendant there, and 
that the subject-matter of the chancery suit was the same as the sub- 
ject-matter of this action. The plea was demurred to, and on a 
former hearing the demurrer was overruled on the ground that, as 
the decree in the Court of Chancery did not show that the bill was 
dismissed "without préjudice," and did not in any wise reserve to the 
complainant therein the right to institute other proceedings, it was, 
in the then state of the pleadings, necessarily presumed to liave been 
a disposition of the case on its merits. Leave was given to the plain- 
tiff, however, to withdraw his demurrer and to file a replication. That 
has now been donc. The replication avers that the cause in chancery 
was "voluntarily withdrawn" by the complainant, that "the judgment 
entered therein was one of nonsuit simply, and not a judgment upon 
the merits of the matters in controversy," that the Court of Chancery 
"did not pronounce any judgment against the said complainant upon 
an-'' matter in issue," and that the Court of Chancery was with- 
out jurisdiction to try the merits of the cause "which was cognizable 
only in a court of law, and not in a court of equity, and for which 
reason solely the complaint was dismissed." To this replication the 
défendant has now demurred, and the présent hearing is on this de- 
murrer. 

The case is very différent from what it was on the former hearing. 
It is true that, when by the decree in a suit in equity the bill is dis- 
missed without in any wise reserving to the complainant the right to 
institute other proceedings, the dismissal is presumed to hâve been 
on the merits. But I think this presumption can be overcome by paroi 
évidence. In Baker v. Cummings, 181 U. S. 117, 21 Sup. Ct. 578, 
45 L. Ed. 776, a case in which the plaintiff by replication set up as 
a bar to the defendant's set-ofï a decree in equity dismissing a former 
bill between the same parties and concerning the same subject-matter 
without reserving to the complainant the right to commence other 
proceedings, the Suprême Court examined not only the record of the 
equity case, but the opinion of the court rendered therein in order to 
détermine on what ground the bill was in fact dismissed. It is true 
that in that case the court assumed that it might look at the opinion 
to ascertain the ground of dismissal without deciding the question of 
its right to do so. But it seems to me that, where a bill in equitv is dis- 
missed by a decree, without setting forth the grounds upon which the 
dismissal was made, those grounds may be ascertained in a subséquent 
suit between the same parties upon the same subject-matter, provided 
the party who insists that the decree was not a disposition of the case 
on its merits raises that issue by proper pleadings. See, also, Na- 
tional Foundry v. Oconto Water Supply Company, 183 U. S. 216, 
234, 22 Sup. Ct. 111, 46 L. Ed. 157 ; United States v. Norfolk & West- 
ern Railway Company (C. C.) 114 Fed., G82, 686; and Clark v. Bern- 
hard Mattress Company (C. C.) 82 Fed. 339. 

Without considering the other questions presented on the argument, 
the conclusion is that the demurrer must be overruled. 
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UNITED STATES v. GREAT NORTHERN RY. CO. 

(District Court, E. D. Washington, E. D. Jiine 11, 190G.) 

Raileoads— Safety BqaiPirENT de Caes— Scope of Fédéral Statute. 

Aft Mardi 2. 1893, c. 19(!, 27 Stat. 531. as ainonded by Act April 1, 189G, 
c. 87, 29 Stat. 85 [TJ. S. Coiiip. St. 1901, p. 3174|, and by Act Marcli 2, 
1903, c. 976, 32 Stat. 943 [U. S. Comp. St. Suiii). 1905, p. 603J, reqiiiring com- 
mon carriers ensaged in interstate commerce to eqiiip their cars witb auto- 
matic couplers, etc., applies to ail cars rcjrularly nsed on any railroad 
engaged in interstate commerce not only wliile actually In use in sucli 
coumierce but at ail times when in use on sucli road. 

On Demurrer to Complaint. 

A. G. Avery, U. S. Atty., and J. B. Lindsley, Asst. U. S. Atty. 
M. J. Gordon and Charles A. Murray, for défendant. 

WHITSON, District Judge. This action is brought to recover pen- 
alties provided by the act of Congress approved March 2, 1893, c. 196, 
27 Stat. 531, as amended by the act approved April 1, 1896, c. 87, 29 
Stat. 85 [U. S. Comp. St. 1901, p. 3174], and as amended by the act 
approved March 2, 1903, c. 976, 32 Stat. 943 [U. S. Comp. St. Supp. 
1905, p. 603] . The title of the original act reads as follows : 

"An act to promote the safety of employés and travelers vipon railroads by 
eompelllng common carriers engaged in interstate commerce to equip tbeir cars 
wlth automatic couplers and continuons brakes, and their locomotives with 
drive wheel brakes, and for other purposes." 

An issue of law is raised by demurrer aimed at the fourth, fifth, and 
sixth causes of action. It is alleged in the fourth cause of action that 
défendant hauled on its line of railroad out of Spokane in the state of 
Washington, a car regularly used in the movement of interstate traf- 
fic, without the equipment provided by law, although empty at the time. 
In the fifth cause of action it is alleged that the défendant hauled over 
its railroad in Hillyard in the state of Washington, a car loaded with 
and used in moving interstate trafïic, consigned from St. Cloud in the 
state of Minnesota to Hillyard in the state of Washington, without being 
equipped as required by the acts mentioned. 

The allégations of the sixth cause of action are that the défendant 
used on its line of railroad in Hillyard in the state of Washington a 
locomotive engine in moving a car containing interstate traffic, con- 
signed from St. Cloud in the state of Minnesota to Hillyard in the state 
of Washington, when the coupling and uncoupling apparatus of the 
locomotive was out of repair and inopcrative. The sufhciency of thèse 
several allégations is challenged upon the sole ground that it does not 
afïïrmatively appear that the cars and locomotive were being used in 
interstate traffic, for the reason that reliance must be made upon the 
allégations that they were used only in the state of Washington. Hav- 
ing référence to the constitutional powers of Congress, the argument 
is that a common carrier is not aflfected by the législation which the 
plaintifï would invoke, because it does not apply to traffic within the 
States. 

The title of the act of 1893 fully refîects the législative intent as ex- 
pressed in the act, and it is manifest that the purpose in view was the 
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régulation of commerce between the states by requiring common carriers 
to conform to certain requirements regarded as essential to the safety 
of employés and passengers. To sustain the demurrer would be to 
hold that it is beyond the power of Congress to control the instrmnen- 
talities through which interstate commerce may be carried on. But the 
prérogative necessarily carries with it the authority to prescribe the 
rules and régulations which shall apply to those engaged in it. Il- 
lustrations of the futility of any effort on the part of Congress to exer- 
cise its constitutional powers in this regard, if the contention made by 
the défendant can be sustained, are not far to seek. An interstate 
carrier might haul traffic from one state to another, there transfer it, 
and from thence transport it, without any of the safety appliances pro- 
vided by law. If it be ansvvered that this would be an évasion of the 
law, the resuit is susceptible of further illustration. Cars containing 
state traffic could be commingled with those containing interstate traf- 
fic, and thus defeat the purposes of the législation upon the subject. 
The effect of this would be to endanger the train engaged in interstate 
traffic. Again, a carrier could use trains engaged entirely in state 
traffic upon its lines, without the requisite equipment, which might re- 
suit in injury to passengers by coming in collision with a train engaged 
in interstate traffic. It is the carrier which the acts seek to regulate, 
and it is by this method that Congress bas undertaken to bring the mat- 
ter under control. 

The Suprême Court in Johnson v. Southern Pacific Companv, 196 
U. S. 1, 35 Sup. Ct. 158, 49 T. Ed. 3G3, held that a dining car left on a 
track, which was being used by the défendant between différent states, 
was within the prohibition of the législation under considération, al- 
though not being used in interstate traffic at the time of the occurrence 
of an accident to an employé. In reversing the Circuit Court of Ap- 
peals for the Eighth Circuit which held to the contrary view (117 Fed. 
462, 54 C. C. A. 508), Coe v. Errol, 116 U. S. 517, 6 Sup. Ct. 475, 29 
L. Ed. 715, was distinguished in this language : 

"The distinction between marchandise whieh iiiay become an article of inter- 
state couiinerce, or may not, and an instrument regularly used in moving in- 
terstate commerce, whicli bas stopped teniporarily in nialcing its trip between 
two points In dil'forent states, renders this and like cases inapplicable. Con- 
fessedly this dinins; car was under the control of Congress while in the act 
of making its interstate .l'onrney, and in our .indguient It was equally so when 
waiting for the train to be made np for the next trip. It was being regularly 
used for the movement of interstate traffic and so within the law." 

, Referring to the purpose of the act it was said : 

"If the language used were open to construction we are constrained to say 
that the construction put upon the act by the Circuit Court of Appeals was al- 
together too narrow." 

It must be held that the allégations of the complaint bring the dé- 
fendant within the acts of Congress, and the demurrer will accordingly 
be overruled. 
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JONES V. PATRICK et al. 

(Circuit Court, D. Nevada. Jlay 7, 190G.) 

No. 788. 

Specific Peiîfobmance— Paroi, Coxtkact— Measube of Proof Required. 

To entitle a complainant to a decree for the sijeciflc performance of a 
paroi contract, the évidence must be clear and satlsfactory botli as to 
the existence of the contract and as to Its terms. 

[E<1. Note. — l'or cases in point, see vol. 44, Cent. Dig. Spécifie Perform- ■ 
ance, § 380.] 

In Equity. 

Haven & Haven and Harvey Yeamon, for complainant. 
Key Pittman and Curtis H. Lindley, for défendants. 

HAWLEY, District Judge (orally). The gênerai character of this 
case is stated in Jones v. Patrick (C. C.) 140 Fed. 403, to which réf- 
érence is hère made. At the trial there was a conflict in the testimony 
of the respective parties as to the précise terms of the oral agreement. 
On October 8, 1903, before this agreement was made, which was on 
the 18th of October, 1903, Patrick had secured an option on certain 
mines (now owned by the combination company), the price therefor 
being $75,000; $5,000 of said sum was to be paid on or before October 
26, 1903, the date of the expiration of the option. After securing this 
option Patrick made an agreement with one Hubbard of Chicago to 
sell seven-eighths of the mining claims, reserving an eighth interest; 
Hubbard to pay the money on the option at the times therein specified. 
A short time prior to the date fixed for the payment of the $5,000, 
correspondence between Patrick and Hubbard (acting for himself and 
other parties) had developed the fact that he wished Patrick to obtain 
an extension of time; this could rtot be secured, and it became ex- 
tremely uncertain whether Hubbard could or would raise the $5,000 
within the time mentioned in the option. Patrick had throughout the 
entire transaction acted in the belief that if this payment was made 
there would be no trouble in securing the money for the other pay- 
ments as they became due, because he thought it could be taken out 
of the mine, but he was worried and troubled over the prospects of his 
getting the $5,000. He endeavored to secure this money from other 
persons, without success, so as to be prepared if Hubbard failed to 
meet his agreements. He had ofïers from tvi'o or more other parties 
to take the option off his hands on substantially the same terms, but 
then considered he was under obligation to Hubbard, if their original 
agreement was complied with. As the time approached for the pay- 
ment, he feared the deal with Hubbard would fall through ; in this 
extremity he called in Jones, they being friends, and having confidence 
in each other, and they were interested together in a similar enterprise. 
Patrick knew Jones was a great rustler, and thought he might be able 
at the last moment to get the $5,000. They talked the matter over, 
with the resuit that Jones went to San Francisco. While there he 
claimed to hâve secured a purchaser, and was to get the money the 
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next day; but on that evening, after the arrangement was made, he 
received a dispatch from Patrick that Hubbard had closed the agree- 
ment. The question whether Jones could hâve secured the $5,000, 
if no such dispatch had been received, is, from ail the testimony given 
upon this point, left doubtful and uncertain. 

The admitted agreement between Jones and Patrick was on some- 
what différent lines, and more favorable to Patrick, than the agree- 
ment Patrick had made with Hubbard. Jones' testimony was sub- 
stantially to the efïect that they should work together, and if either 
of them secured a purchaser, they should share equally. 

"Q. With regard to tliat contract made between you and Mr. Patrick 
» * * what was Mr. Patricia to do in relation to the matter, what were 
his duties? A. He was to stay in Tonopah, and I was to go to San Fran- 
cisco, we were both to work hand in hand ; he had absolutely failed to place 
it, he had no one to place it with ; he could net get away himself. he had to 
stay there, and he thought that I was better, it was botter for me to go 
to San Francisco, with tlie nnderstniidiii.u' tlmt wo were to divide Avh.it- 
ever interest we secured in the property. Q. When you say 'we' you mean 
both togetlier, or you separately? A. Both of us ; if I placed it or if he 
placed it, it didn't make any différence who placed it; he took me into the 
partnership ; he was worrying becuuse he was afraid the option would f ail 
through, and it would give him a bad standing. * * * i was to share 
equally, it didn't make any différence who took the property ; as soon as he 
got his telegram from Mr. Hubbard he took me in on the deal with him." 

Patrick's version of the agreement with Jones is, in substance, that 
if Jones succeeded in raising the $5,000, he was to bave an eighth of 
the property, and that he (Patrick) was to hâve one-fourth, and that 
the agreement between them "was contingent on his making the deal." 
There was one witness, who had been called in as a stenographer to 
typewrite letters of recommendation from Mr. Patrick to certain par- 
ties calculated to aid Mr. Jones in his efforts to get a purchaser. In 
his testimony, amorig other things, he said: 

"Q. Was there any discussion between Mr. Jones and Mr. Patrick at the 
time thèse letters were dictated with référence to the contents of thèse 
letters? A. Yes, there was, they diseussed the deal and discussed the fact 
that they intended to sell a fîve-eighths interest and retain a three-eighths in- 
terest, and Mr. Patrick stated that he wanted a quarter, and Mr. Jones said 
that he wanted an eighth, and there was further discussion with referenc-e 
to how much money they expected to raise, and the merits of the property, 
and so forth. * * * Q. Was there anything said in the conversation 
there to the effect that Mr. Jones should receive any interest in this property 
unless he made a sale? A. Not in my présence there was nothing said about 
that. * * * The Court: State wh.-it was siiid liy them in regard to 
that? A. Well. I can't remember exactly, the substance of the conversation 
was that Mr. Jones was to go to San Francisco, I don't know whether that 
was mentioned — apparently it had been discussed before, and the substance 
of it was that Mr. Patriclî stated that he wanted to retain * * * a quar- 
Igj. « * * a,j(i there was no discussion as to any- possible contingency if 
Mr. Patrick was to place the property, in my présence. * * * Q. Was 
there anything said at that conversation with regard to what, if anything, 
Mr. Jones was to do in considération of receiving an eighth interest? A. Well, 
Mr. Patrick stated if he sold the property, if he could place the property he 
could hâve an eighth interest. or words to that effect." 

In a letter from this witness addressed to Mr. Jones, in answer to 
inquiries made of him, he said; 
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"It was diseiissed between Patrick and Jones that a flve-eiglith Interost was 
to be placed witb any one puttiug up tbe initial payment of flve thousand, 
after wbieb tbe mine would pay for itself, and tbat tbey, Patrick and Joues, 
would retain a tbree-eighths interest. Patrick told Jones to do tlie best be 
eould. Patrick bad advice froni tlie Marquette Exploration Company that 
tliey could not bandle tlie property, whicb was discussed. Patrick's efïorts 
to place the property had failed up to tbat time. Tbe matter was discussed 
at lengtb between Patrick and Jones and it was my understanding tbat 
Jones was in on tbe deal." 

There were many détails in the testimony as to statements made by 
Patrick and Jones at différent times to divers persons, and as to otlier 
matters, tending more or less, to corroborate, strengthen, or weaken 
tlie testimony of Patrick and Jones. The credibihty of the respective 
witnesses is equal. None of them can be said to be unworthy of crédit. 
Weighed in judicial scales the testimony of each side stands upon a 
level. Complainant is not required to prove his case beyond a reason- 
able doubt, but the law imposes upon the complainant the necessity of 
establishing his case by a prépondérance of évidence. It is equally 
well settled that in cases of this character, resting solely upon oral 
agreements, the évidence to justify the court in enforcing them, must 
be clear, satisfactory, and convincing. If parties making agreements 
of this character thoroughly understood the importance of this ques- 
tion, they would take the pains to make a mémorandum in writing in 
clear and definite terms just what the agreement was, so as to avoid 
the shoals of danger and difficulty of proving their agreements by the 
uncertain memOries of witnesses depending solely on their recollec- 
tion. 

In Morrow v. Matthew (Idaho) 79 Pac. 197, 201, which was 
of a similar character to the case in hand, the court said: 

"Tbe courts bave quite generally beld tbat, in order to enforce the spécifie 
performance of a paroi contract, it must be clearly and satisfactorily sbown 
to tbe trial court as to its exécution and the terms and conditions tbereof. 
If the contract bas not been reduced to writing, it must of necessity require 
a greater welgbt of évidence to establisb its existence, aud tbe terms and 
conditions tbeieof, and in tbose respects satisfy tbe mind of tbe court, than 
if tbe contract were in writing and produced in evideuce. * * * Neither 
the amount of testimony, nor its contraâictory or corroborative nature, con- 
stitute the leading or controlling éléments in satisfying a court or jury as 
to the existence or nonexistence of the fact i]i issue. It is rather the con- 
vincing character and quality of the évidence concerning the particular fact 
in dispute." 

In Pressed Steel Car Co. v. Hansen (C. C.) 128 Fed. 444, 446, the 
court said; 

"Wbere it is doubtful whether an agreement bas been concluded, and un- 
less the proof is clear and satisfactory both as to tbe existence of a contract 
aud as to its terms, spécifie performance will not be enforced. • « * Turn- 
ing, tben, to tbe proof, we inquire whether tlie complainant bas met this stand- 
ard. Tbe answer traverses the allégation of a contract, and tbe burden Is 
therefore upon the complainant to overcome sucb déniai, aud prove the contract 
by a prépondérance of proof." 

This case was affirmed upon appeal in Pressed Steel Car Co. v. 
Hansen (C. C. A.) 137 Fed. 403, 406. 

In McKee v. Higbee, 180 Mo. 263, 297, 79 S. W. 407, the court 
said: 
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"It must be conceded that if the coutraet was in fact made. as alle^ed 
in the pétition, a court of equity will speciflcally enforee it, but in actions 
to enforee contracts of that character, there is but one uniform expression 
by this court — that the proof of the contraet must be clear, cogent and con- 
vincJng. The rule, as to the nature and character of the proof, wbich will 
authorize the cliancellor, in decreeing a spécifie performance of a contraet, is 
a very strict one, and correctiy so. ïbe party who cornes into a court of 
equity askiug a contraet speciflcally enforced, must conie prepared to malve 
it clear that i^uch a contraet not ouly exists, but, as well, tUe ternis of it, 
that the court may intelligently, by its dem>e, eiifoi'ce sucii contraet strictly 
in accordance witb its terms. No case for spécifie performance can rest 
upon doubtfui or uncertain testimony." 

The testimony in this case, taken in its entirety, does not, in my 
opinion, mardi up to the standard of proof required by the rules of 
law appHcable to such cases in order to enable complainant to sustaia 
the averments in his bill. 

Let judgment be entered in favor of défendants for their costs. 



BURCH V SOUTÎIEUN PAC. CC 

(Circuit Court, D. Nevada. May 7, 190G.) 
No. 813. 

1. New Tbtal — Ground — Excessive A'erdict. 

A court is not authorized to set aside a verdict for damages as ex- 
cessive unless the amount is so large as to indicate passion or préju- 
dice on tlie part of the jury. 

[Ed. Note. — For cases in point, see vol. 37, Cent. Dig. New Trial, §| 
153-155.] 

2. Same — Slifficiency op Evidence. 

Where tliere was direct and positive évidence in support of a verdict 
the court is not authorized on a motion for a new trial to consider the 
question of the number or credibility of the witnesses. 

3. Mastek asd Servant — Action eob Injuby to Servant — Questions fok 

JUKY. 

Where there was évidence tending to show that an employé of dé- 
fendant to whom plaintiff coniplained of a détective appliance had au- 
thority to make or order repairs, the question of such authority if dls- 
puted is one for the jury. 

On Motion for New Trial. 
See 140 Fed. 270. 

H. R. MacMillan and H. H. Henderson, for plaintifif. 
S. Summerfîeld and E. E. Roberts, for défendant. 

HAWEEY, District Judge (orally). A new trial is asked for upon 
three grounds: (1) Excessive damages appearing to hâve been given 
under the influence of passion or préjudice; (3) insufficiency of the 
évidence to justify the verdict; (3) "errors in law occurring at the 
trial and during the instruction of the jury by the court and excepted 
to by the défendant." 

1. It must be admitted that the jury were exceeding libéral in the 
amount of damages allov»'ed, and marched up near the border Une; 
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but I do not feel authorized to say that the amount îs so excessive as 
to indicate passion or préjudice upon the part of the jury, which seems 
to be the only ground that gives autliority for the court to interfère 
with the amount of the verdict. 

3. Can it judicially be said that there was "a clear prépondérance 
of évidence" against the verdict? The court instructed the jury "that 
it devolves upon the plaintiff in making out his case to establisli by 
a prépondérance of évidence ail of the essential affirmative allégations 
in his complaint which are denied in the answer." Again, "you are 
the sole judges of the credibihty and weight that is to be given to the 
différent witnesses who hâve testified upon this trial," and further 
instructed the jury as to the methods they should use "in judging of 
the credibility of the respective witnesses in this case, there being 
s conflict upon some points." The testimony of the plaintiff was clear, 
direct, and positive upon ail the material points in the case. There 
was nothing in his manner, conduct, or appearance to reflect upon his 
crédit. It may be admitted, as is claimed, that this could not be said 
of ail the witnesses who testified in his favor. The jury might, under 
the instructions, bave disbelieved, and for that reason hâve discarded, 
some of their statements, but this is a matter solely within the province 
of the jury. The prépondérance of évidence does not dépend upon the 
number of witnesses. This is not the governing question. The truth 
is, there was a direct conflict upon the controlling point as to whether 
the plaintiff gave notice to an agent of the défendant of the defective 
ïwitch stand, who was authorized, or whose duty it was, to see that 
the repairs were made. There was ample évidence to sustain the 
verdict. In such cases courts would not, in my opinion, be justified 
m granting a new trial upon the ground stated. 

3. At the trial I was impressed by the testimony of the wdtnesses 
that there was some conflict as to whether or not the yardmaster was 
given authority to make repairs when notified that anything in his 
department was in a defective and dangerous condition, and hence 
left it to the jury "as a question of fact to be decided by you, to be 
determined from the évidence, as to whether or not the yardmaster had 
the power or authority, by virtue of his position, or by express au- 
thority from his master, to make repairs, and gave a promise that 
he would do so. This question is to be determined by you from ail 
the facts whether he had authority from the corporation — whether he 
had authority from one possessing the power to give him authority — 
or whether it was the custom or duty of such an ofHcer to perform 
such duty." 

Mr. Burch, the plaintiff, testified: 

"Q. To whom had you made that report [defect of the switch stand] ? 
A. To the yardmaster on one occasion when vvorkhig by the switch. • * * 
Q. Who was the yardmaster you made the report to? A, Mr. Fridiey, Wil- 
liam Fridley, I believe. Q. Do you know what the duties of the yardmaster 
were? A. Well, he has to exercise a gênerai jurisdictiou over the yard woriv. 
Q. Does he hire and discharge menî A. Yes, sir. Q. Does he hâve the au- 
thority to order repairs? A. Yes, sir. ***Q. ***i will nak you, 
do you know, of your own knowledge, whether the yardmaster ever ordered re- 
pairs î A. Yes, sir. • • • Q. You say you know of your own knowledge 
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of the yardmaster giving orders for repairs? A. Tes, sir. Q. Do you Icnow 
whetlier afterwards the repairs were made? Yes, sir; tliey were afterwards 
made." 

Mr. Fridley, the yardmaster, testified as follows : 

"Q. As yardmaster tliere will you oxplain to tho jury what your dutics 
were? * * * A. I was snpposed to iooli after tlio Inisiness tliat was 
carried on in tiie yard tliere during thèse particular luoiirs tliat I was on 
duty, and to hire and diseharge the nieu. Q. Was one of your duties to order 
repairs made? A. Yes, sir. * * * Q. You never had any spécifie instruc- 
tions as to wliat your duties were out there in tlie yard? A. No, sir. Q. And 
you assumed the duties there that you had seen other men aisume? A. 
Yes, sir. * * * Q. Was that the custom there in that yard? A. Yes, sir. 
Q. That the yardmaster gave instructions for repairs? A. Yes, sir. Q. 
And you foUowed out that custom? A. I did, sir." 

Without quoting any further testimony, I am still of the ophiion 
that there was sufficient évidence to justify the leaving of this question 
to the jury. My attention has not been called to any authorities which 
hold to the contrary. 

The charge given by the court in Parody v. Chicago, M. & St. P. 
Ry. Co. (C. C.) 15 Fed. 205, 306, supports the instruction under 
review. Judge Nelson, among other things, said: 

"There Is évidence tending to show that the drawbar was an improper 
one, and not in ordinary use by the company in the yard ; that the switch 
engine upon which plaintifC worlced wlien first employed did not hâve it 
attached; and that shortly after he worked upon this engine he complained 
to the yardmaster, telling him that it was dangerous, who prouiised to 
remove it, but did not, and that he remained at worli after eomplalnt and 
unfultilled promise until * * * he was injured. * * * lu regard to 
the notice required to inform défendant of this, it is sufïiciont that notice 
was given to that agent or servant of the défendant, who made a réquisi- 
tion for the appliances necessary to be used in the yard of the défendant, 
and whose duty it is to guard against injurious conséquences of defects in 
the particular appliances used therein. Such a person is the yardmaster. 
He represents the company, and since it delcgated to him the authority to 
make réquisitions for engines. etc., for the use of the yard, notice to him 
of dangerous drawbars will be notice to tlie défendant. Ile is the proper 
person, and if after such notice he promised to remedy it, a failure to do so is 
the négligence of the défendant." 

In Pieart v. Chicago, R. I. & P. Ry. Co., 82 lowa, 148, 15!), 47 N. W. 
1017, 1019, the court said: 

"But plaintifC claims that deceased protested against using the engine 
without such board, and that the agent of défendant promised tluit that 
engine should soon he removed, and that deceased would not be required to 
work but a short time with it, and, by promises and assurances given, induced 
him to continue in bis position as switchman. Appellant contends that there 
is no évidence of such ]irouiise, and that the court erred in submitting that 
inquiry to the jurj'. Nmnerous autliorities are clted to show that there niust 
hâve been an express or imjjiied promise, and, upon the other haud, that a 
mère assurance upon which the employé relied is sufficient. If, upon objec- 
tion to the employer or one authorized to act for him, the employé is given to 
understand that the defect will be remodied. he has a right to act upon that 
assurance. This brings us to inquire whether complaint was made to one 
having authority in such matters. The two conversations relied upon were 
with Gain, tlie yardmaster, under whose orders deceased i)erformed his 
duties as switchman. It appears that the yardmaster had no authority to 
direct re^jairs on the engine, but, if an engine was furnished him lacking 
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some appliances necessary for switchlng, it was his duty to report to tlie 
trainmaster, who woûld détermine the advisnbility of furnisliiiii.; 'Aiiarcypr 
was required. We think uiider tliis showing tbe yardmastor was tlie proper 
person to wliom deceased should complain. * * « Detendant's business 
is transaeted by many officers, agents, and servants of différent grades. It 
being the duty of the yardmaster to report sueh comphUnts to anotlier, the 
complaint was properly made to hiui, though he may net hâve had autliority 
to reiuedy the difficulty complalned of. * * * No particuhir form of words 
is required to constitute a complaint or assurance. If, by any aets or ex- 
pressions, the deceased gave the proper agent of défendant to Icnow that 
he was unwilling to continue in the einployment without runnlng boards on 
the engine, that was a sufflcient complaint ; and, if by any acts or expressions 
the agent gave the deceased reason to beliove that running boards would 
be furnished, that was a sufflcient assurance or promise. * * * if such 
assurance was made, and deceased was induced thei;('l)y to continue in the eni- 
ployment, then, as we hâve seen, the défendant assumed the rislvs incident 
to thé performance of the worlc witliout running boards until such boards 
should be furnished. The foregoing views of the law are so uniformly sus- 
tained by the authoritles that we do not deera it necessary to make cita- 
tions. We think there was no eror in submitting the Inquiry as to the 
complaint and promise or assurance to the considération of the jury." 

See, also, Homestake M. Co. v. Ktillerton, 69 Fed. 923. 928, 16 C. C. 
A. 545 ; Dells Uimber Co. v. Erickson, 80 Fed. 257, 259, 25 C. C. A. 
397 ; Swift & Co. v. O'Neill, 187 111. 337, 342, 58 N. E. 416. 

In 1 Labatt on Master and Servant, cited by the défendant, at sec- 
tion 420, under the head of "Whose promise is binding on the master," 
the author said: 

"The question whether the employé in question was authorized to make the 
altérations requisite to secure the servant's safety is for the jury, whenever 
évidence bas been addUced which is reasonably susceptible of the construction 
that he was so authorized." 

Motion for new trial denied. 



THE MARS. 
(District Court, E. D. Pennsylvania. June 22, 1906.) 

No. 47. 

Seamen — iNJtiRY IN Service — Expense of Cure. 

A seainan injured in the service of a vessel is entitled to recover 
from the vessel ail exi)ense necessary to effeet his cure, including 
board, medicines, and treatment so far as ordinary médical means 
extend, but not for extraordinary treatment, nor for attention which 
he can himself give. 

[Ed. Note. — For cases in point, see vol. 43, Cent. DIg. Seamen, §§ 
39-44.] 

In Admiralty. Suit for personal injury. 
See 138 Fed. 941. 

Howard M. Long, for libelant. 
John F. Lewis, for respondent. 

HOLLAND, J. On the atithority of McCarron v. Dominion Atlan- 
tic Railway Company (D. C.) 134 Fed. 762, I hâve allowed Dr. Roe's 
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bill of $69, and the daim of Spira Serrias for medicine furnished 
Manides, amounting to $42, and board for the 2G weeks after he came 
eut of the hospital, at $5 per week and $50 for future treatment which 
he seems to require, making a total of $291. The claimant was treated 
at the German Hospital, and was discharçed from there not entirely 
cured, and he would be entitled to be paid for any necessary expense 
to effect a cure so far as the ordinary médical means extend, but not 
for extraordinary treatment or attention which he could hiniself give. 
Decree accordingly. 



MILLS V. PROVIDENCE BELTING CO. 
XCircuit Court, D. Rhode Is]and. May 12, 190G.)" 

No. 2,720. 

DiscovFBY — Inspection op Premises by Adveese Pabty — State Statute. 

Section 872, p. 107, of the court and practice act of RUode Island of 
19U5, wliich requires a défendant to allow a reasonable inspection of its 
premises, is applical)le to actions at law for a persoual injury in a fédéral 
court withln the State, and violâtes no constitutional rii,'ht of a défendant. 

On motion by plaintifï to view and examine place and cause of in- 
jury. 

John A. Tillinghart, for plaintiff. 
Vincent, Boss & Barnefield, for défendant. 

BROWN, District Judge. The plaintifï moves that the attorneys 
of record of the plaintifï may be permitted, with experts, to view and 
examine the place and cause of the injury mentioned in the déclara- 
tion. The plaintiff relies upon section 372, p. 107, of the Court and 
Practice Act of the state of Rhode Island, passed by the General As- 
sembly at its January session, 1905. I am of the opinion that that 
section is applicable to actions at law pending in this court, and that 
a requirement that the défendant shall allow a reasonable inspection 
of its premises violâtes no constitutional rights of the défendant. 
Camden Ry. Co. v. Stetson, 177 U. S. 172, 20 Sup. Ct. 617 44 L. 
Ed. 721; Montana Co. v. St. Louis M. & M. Co., 152 U. S. 160, 14 
Sup. Ct. 506, 38 L. Ed. 398. It is familiar practice to order a view 
of private premises ; and, if it be permissible to require a défendant to 
submit to an examination of its premises by a jury at the time of 
trial, I see no reason for applying a différent rule to an application 
of this character, made before the actual trial. The défendant is, of 
course, entitled to insist that this examination shall be at a reason- 
able time, and upon suitable terms and conditions. In case such 
time, terms, and conditions cannot be agreed upon, they will be de- 
termined by the court. 

Motion granted. 
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FIRST NAT. BANK v. GEBBIE & CQ. 

(Circuit Court, E. D. I^ennsylvania. Juue 22, 1006.) 

No. 2. 

BiLLS AND Notes— Action— Pleading—Affidavit of "Défense. 

In an action on a note, an affiilavit of défense is sufflcient wliîch ex- 
pressly dénies that plaiutiff is a bona flde lioldcr of such note, or that it 
paid aiiy value wliatever tlierefor, and allèges that the note was de- 
livered by défendant to a third person to be discounted by him, but 
that he did not procure it to be discounted, but iu collusion with others 
fraudulently dclivered it to plaintiff without considération for the sole 
purpose of having suit brought thereou in plaintilï's name to avoid dé- 
fense on the ground of the fraud. 

[Ed. Note. — For cases in point, see vol. 7, Cent. Dig. Bills and Notes, 
§§ 1530-1532, 1559-1561.] 

On Rule for Judgment for Want of Sufficient iVffidavit of Défense. 

Myles Higgins, for plaintifï. 
Humbert B. Powell, for défendant. 

HOLLAND, District Judge. The affidavit of défense in this case 
contains an express déniai that the plaintiff became the holder or pur- 
chaser of the note in question for a valuable considération, either be- 
fore the maturity of the same or at any other time, and further avers 
that the plaintiff is "not the bona fide holder of said note and has paid 
no value whatever therefor." 

The défense further allèges that one T. fraudulently represented that 
he could hâve the note discounted for the défendant company for their 
use, and the note was delivered to T. for this purpose, who fraudulent- 
ly delivered it to P. without considération, and the latter fraudulently 
delivered it to B. without considération ; that neither T., P., nor B. ever 
had the note discounted, but togcther fraudulently delivered it to the 
plaintifï without considération, and for the sole purpose of using plain- 
tiff's name in its collection to avoid the défense which défendant has 
against the parties participating in the fraud. Surely this is a com- 
plète défense, if it can be established. 

Rule for judgment dismissed. 
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HARRIS V. ROSENBERGER. 

(Circuit Court of Appeals, Eighth Circuit. May 9, 1906.) 

No. 2,245. 

Courts — Jueisdiction — Distribution Between Suprême Court and Cir- 
cuit Courts of Appeals— Cases Involving Cosstitutïonai, Questions. 

A suit, although not one of diversity of eitizenship, which, according 
to tbe coniplainant's bill, dépends not only upon the construction and 
application of tbe Constitution of the United States and the constitutional 
validity of an act of Congress, but also upon the proper construction of 
the act oi Congress, is one in respect of wlii(;h the appelhite jurisdiction 
of the Suprême Court is not exclusive, and an appeal from the final decree 
niay be taken to the Circuit fîourt of Appeals. Spreckles Sn<-";ar Refinlng 
Co. V. McClain, 24 Sup. Ct. 370, 192 U. S. .".97, 407, 18 L. Ed. 490, followed. 

[Ed. Note. — .Jurisdiction of cases involviiii; fédéral Questions, soe notes 
to Bailey v. Mosher, 11 C. C. A. 308 ; Moutan.i Ore Purcliasing Co. v. Bos- 
ton & M. C. C. S. Min. Co., 35 C. G. A. 7. 

Jurisdiction of Suprême Court and of t'ircuit Court of Appeals, see 
note to Lau Ow Bew v. United States, 1 C. C. A. 5.] 

SaME — To GiVE RlGHT TO DIRECT APPEAU TO SUPREME COURT CONSTITU- 

TiONAL Question Must be Real and Substantial 

Not ever.y assertion of a right under some claimed construction or ap- 
plication of the Constitution, nor every claiin that a pertinent act of Con- 
gress is violative of the Constitution, is effl<-iont to establish a right to a 
direct appeal to the Suprême Court, under the statute distrihuting the ap- 
pellate jurisdiction lietween that court and the Circuit Court of Appeals. 
The daim must be real and substantial, not merely colorable or vvithout 
reasonable foundation. 
Same — Constitutional Question Ceases to be Real and Substantial 
After it has been Solemnly and Directly Determined by Suprême 
Court. 

Whether the question of the construction or application of the Constitu- 
tion, or of the constitutional validity of an act of Congress, is real and 
substantial, or is merely colorable and witliout reasonable foundation, 
dépends, inter alia, upon whether it is an open one in the Suprême Court, 
or has been solemnly and directly determi]ied liy that court. If it has been 
so determined, it no longer constitutes a ground for a direct appeal to that 
court, under the statute distrihuting the appellate jurisdiction between 
it and the Circuit Courts of Appeals. 
FrAUD — FALSE PRETENSES — PUEFINO Statements op Yendor. 

The doctrine in respect of the latitude which is accordod to a merchant 
in commending or pufflng his goods has no application to false représenta- 
tions of material facts which are in their nature calculated to deceive 
and are made with intent to deceive. 

[Ed. Note. — For cases in point, see vol. 23, Cent. Dig. Fraud, §§ 8-14.] 

PosTOFEicE — Fraud Obdeks — Statutes Constkued. 

The provisions of sections 3929 and 4041, Rev. St. [TJ. S. Comp. St. 
1901, pp. 2680, 27491, empowering the Postmaster General to issue so- 
called fraud orders as a means of stopping tlie use of the mails as an 
agency in conducting schemes or déviées for obfcùning money or property 
by means of false or fraudulent prêteuses, représentations, or promises, 
are not restricted to sc'hemes or devices wliich are wanting in ail the 
éléments of a legitimate business, or in which it is iutended to return 
nothing whatever or nothing at ail équivalent in value for the money ob- 
tained, but embrace those wherelty a business, otherwise legitimate, is 
systematically and designedly so conductcd that, by means of false repré- 
sentations, its patrons are induced to part with theIr money in the belief 
that tliey are purchasing something différent from, suiierior to, and worth 
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more than, wliat îs actually being sold, althougli tbat may approximate 
in commercial value the priée asked and received. 

[Ed. Note. — Use of mails for seliomes for frauds and counterfeiting, 
see note to Timmons v. United States, 30 0. C. A. 8(j.] 

(Syllabus by tbe Court) 

Appeal from the Circuit Court of the United States for the West- 
ern District of Missouri. 

For opinion below, see 136 Fed. 1001. 

A. S. Van Valkenburg, U. S. Atty., for appellant. 
J. C. Rosenberger, for appellee. 

Before VAN DEVANTER and HOOK, Circuit Judges, and 
LOCHREN, District Judge. 

VAN DEVANTER, Circuit Judge. This is an appeal from an 
interlocutory decree enjoining the appellant, as Postmaster at Kan- 
sas City, Mo., from executing two fraud orders issued to him by the 
Postmaster General under sections 3929 and 4041 of the Revised 
Statutes, as amended by the act of September 19, 1890, c. 908, 36 
Stat. 466 [U. S. Comp. St. 1901, p. 3686], and by section 4 of the 
act of March 3, 1895, c. 191, 28 Stat. 963 [U. S. Comp. St. 1901, p. 
3749]. One of the orders reads : 

"It having been made to appear to the Postmaster General, upon évidence 
satisfactory to bim, tbat tbe Haydock Distilling Company and its offieers and 
agents as sucb at Kansas City, Mo., are engagcd in conducting a seheme or 
device for obtaining money tbrougb the mails by means of false and fraudu- 
lent prêteuses, représentations aud promises, in violation of . the act of Congress 
entitled 'An act to amend certain sections of the Kevised Statutes relating to 
lotteries, and for other pnrposes' approved Seiitember 10. 1890: Now, there- 
fore, by authority vested In him by said act and by the act of Congress en- 
titled 'An act for the suppression of lottery tratlio through international and 
interetate commerce and the postal service, subjeet to the jurisdiction and 
laws of the United States,' approved March 2, 1895, the Postmaster General 
hereby forbids you to pay any postal money order drawn to the order of said 
concern and parties, and you are hereby directed to inform the remitter of any 
such postal money order that paynient thereof bas been forbidden and that 
the amount thereof vfill be returned upon the présentation of the original 
order or a dnplicate thereof applied for and obtained under the régulations 
of the department. And you are hereby instructed to return ail letters, 
whether registered or not, and other mail matter which sball arrive at your 
oflice directed to the said concern and parties to the postmasters at the 
offices at which tbey were originally mailed, to be delivered to tbe seuders 
thereof, with the word 'Fraudulent' plainly wrltten or stamped upon tbe out- 
side of such letters or matter. Provided, however, that where there is nothing 
to indicate wbo are the senders of letters not registered or other matter, you 
are directed in that case to seiid sucli letters and matter to the Dead Letter 
Office with the word 'Fraudulent' plainly written or stamped thoreon, to be 
disposed of as other dead matter under the laws and régulations applicable 
thereto." 

The other order is the same, save that it applies to Becker Bros. 
& Co., instead of the Haydock Distilling Company. Thèse are mère 
trade-names adopted and used by the appellee. He and the appel- 
lant are both citizens of the state of Missouri, and the grounds upon 
which the jurisdiction of the Circuit Court was invoked and upon 
which relief therein is sought, as is shown by the bill, are that the 
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statutes, under which the orders were issued by the Postmaster Gen- 
eral, are violative of the Constitution of the United States, and that, 
cven if valid, they do not, when rightly interpreted, comprehend or 
hâve appHcation to the state of facts disclosed before the Postmaster 
General when the orders were issued. The Circuit Court, in passing 
the interlocutory decree, sustained the appellet's contention in re- 
spect of the interprétation of the statutes but expressed no opinion 
in respect of their validity. 136 Fed. 1001. 

The first question which claims our attention relates to the juris- 
diction of this court. Section 7 of the act of March 3, 1891, c. 517, 
26 Stat. 828 [U. S. Comp. St. 1901, p. 550], which gives a right of 
appeal from an interlocutory decree granting or continuing an in- 
junction or appointing a receiver, restricts it to cases "in which an 
appeal from a final decree may be taken under the provisions of this 
act to the Circuit Court of Appeals," so the question résolves itself 
into this : Is the case one in which an appeal from a final decree may 
be taken under the act of 1891 to this court? The ajjpellee insists 
that it falls within the exclusive appellate jurisdiction of the Suprême 
Court, because it involves the construction and application of the 
Constitution of the United States and draws in question the consti- 
tutionality of a law of the United States. We need not rcfer at length 
to the statutory provisions or the cases which are claimed to sustain 
this insistence (City of Owensboro v. Owensboro Water Works Co., 
53 C. C. A. 146, 115 Fed. 318; Filhiol v. [Maurice, 185 U. S. 108, 
no, 23 Sup. Ct. 560, 46 L. Ed. 827; Union & Planters' Bank v. 
Memphis, 189 U. S. 71, 73, 23 Sup. Ct. 604, 47 L. Ed. 712), because 
further considération and discussion of the subject are foreclosed b\: 
the récent décision of the Suprême Court in Spreckles Sugar Refining 
Co. v. McClain, 192 U. S. 397, 407, 24 Sup. Ct. 376, 48' E. Ed. 496. 
That was a case in which diversity of citizenship did not exist, and 
where it was sought to recover certain moneys exacted and paid 
under protest as war revenue taxes the right to their recovery being 
asserted upon the grounds that the act of Congress imposing them 
was violative of the Constitution, and that, even if valid, it did not, 
when rightly interpreted, authorize their collection. The contention 
was made that the judgraent of the Circuit Court was not subject to 
review by the Circuit Court of Appeals, but only by the Suprême 
Court. It was ruled otherwise. We quote from the opinion: 

"AVas the .liidgment of the Circuit Court sub.iect to review only by this 
court, or was it permissible for the plaintiff to take it to the Circuit Court 
of Appeals? If the case, as made by the plaintiff's statement, liad involved 
no other question than the constitiitional validity of the act of 1898. or the 
construction or application of the Constitution of the TJnited States, this 
court alone would hâve had .lurisdiction to review the judgment of the 
Circuit Court. Husuley Mfsr. Co. v. Galeton Cotton Mills, 184 U. S. 290, 
295, 22 Sup. Ct. 4Ô2, 46 L. Ed. .540. But the case distinctly presented other 
questions which involved simply the construction of the act, and those ques- 
tions were disi)osed of by the Circuit Court at the same time it deter- 
mined the question of the constitntionality of the act. If the case had 
depended entirely on the construction of the act of Congress — its con- 
stitutionality not being drawn in question — it would not hâve been one of 
those deseribed in the fifth section of the act of 1891, and, consequently, 
could not bave come hère directly from the Circuit Court As, then, the 
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case, made by tlio plaintiff, involved a question otlier tlmn tliosc relating: 
to the coiistirutioiinlily of tlie aet iiud to tlie aiiplieation and construction of 
the Co'istitntiou, tlie Circuit Court of Apiieals liad jurisdiction to review the 
judgu.eut of tlie Circuit Court, altliongli, if t!ie ))laintilï luid electcd to briiig 
it liere directly, tliis court would liavo liad .lurisdiction to détermine ail 
the questions arising upon tlie record. The plaintiff was entitled to brins it 
hère directly froni the Circuit Court, or, at its élection, to ;<(> to tlie Circuit 
Court of Ajipeals for a review of tlie wliole case. Of course, tlie plaiutii!, 
liaving elected to go to the Circuit Court of Ap])eals for a review of tlie 
judgnient, could not thcreafter, if iiiisuccessful in tliat court upon the nierits, 
prosecute a writ of error directly from the Circuit Court to this court." 

As the présent case, according to the bill exhibited in the Circuit 
Court, involves the proper construction of the statutes under which 
the fraud orders were issued and is not made to dépend entireiy upon 
constitutional questions, it follows, from the décision to which \vc bave 
just referred, that the case is onc in respect of which the appellate 
jurisdiction of the Suprême Court is not exchisive, and that an ap- 
peal from the final decree may be taken to this court. 

There is yet anotlier reason whv an appeal from that decree wiil 
lie to this court. Not every assertion of a right under some claimed 
construction or application of the Constitution, nor every claim that 
a pertinent act of Congress is violative of the Constitution, is effi- 
cient to establish a right to a direct appeal to the Suprême Court. 
The claim must be real and substantial, not merely colorable or with- 
out reasonable foundation. Millingar v. tiartupee. 6 Wall. 258, 18 
L. Ed. 829; Wilson v. North Carolina, 169 U. S. 586, 595, 18 Sup. 
Ct. 435, 42 L. Ed. 8(i5 ; McCain v. Des Moines. 174 U. S. IGS, 181, 
19 Sup. Ct. 644, 43 L. Ed. 936; New Orléans Water Works Co. v. 
Eouisiana. 185 U. S. 336, 344, 32 Sup. Ct. 691. ^J6 L. Ed. 936; Saw- 
yer V. Piper, 189 U. S. 151, 23 Sup. Ct. 633, -^T L. Ed. 757; Newbury- 
port Watenvorks Co. v. Newburyport. 193 U. S. 561, 576, 24 Sup. Ct. 
553, 48 E. Ed. 795. In the last case it is said : 

"If .lurisdiction is to be deteriuined by the inere fact that the bill alleged 
constitutional questions, there was, of course, .lurisdiction. But that is not 
the sole criterion. On the contrary, it is settled that .lurisdiction does not 
arise siniply bocause an avernient is iiiade as to the existence of a constitu- 
tional question, if it plaiuly a])penrs that sucli avernient is not real and sub- 
stantial, but is without color of merit." 

Whether the cjuestion of the construction or application of the Con- 
stitution, or of the constittitional validity of an act of Congress, is rea! 
and substantial, or is merely colorable and without reasonable founda- 
tion, dépends, intcr alla, upon wb.ether it is an open one in the Su- 
prême Court, or bas bcen solemnly and directly determined by that 
court. As was said by Islr. Justice Ijrcwcr, then circuit judge, in 
State of Kansas v. Ilraciley (C. C.) 26 Fed. 289: 

"When a pro])os!tioa bas once been dccidod by tlio Suprême Court, it can 
no longer be said t!;at in it there still remains a fédéral question. Mor(> 
corrcctly it is said there is no such (luestiou, statè or fedoral. This is the oiily 
fair slarting jwint for considération of a case like this." 

The question claimed to be involved in that case, and by reason of 
which it had been removed from the state court, vv-as whctlicr or not a 
State law absolutely prohibiting the mamifacture or sale of intoxicat- 
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ing liquors within the state was violative of tlie national Constitution, 
and, because that question Iiad becn determined by the Suprême Court 
of the United States in favor of the state law, it was held that the case 
involved no real question under the national Constitution, was not 
removable, and should be remanded to the state court. The décision 
has been approvinglv followed in many cases. Austin v. Gagan (C. 
C.) 39 Fed. 626, 5 L. R. A. 476; Inez Mining Co. v. Kinney (C. C.) 
46 Fed. 833, 834; Bluebird Mining Co. v. Largev (C. C.) 49 Fed. 
^89, 291 ; Montana, etc., Co. v. Boston, etc., Co., 29 C. C. A. 462, 8-5 
Fed. 867; People v. Brown's Valley District (C. C.) 119 Fed. 535, 538; 
State of Arkansas v. Choctaw, etc., Co. (C. C.) 134 Fed. 106; Myrtle 
V. Nevada C. & O. Ry. Co. (C. C.) 137 Fed. 193, 195. To the same 
efïect are Dillon's Removal of Causes (oth Ed.) § 79, and 1 Foster's 
Fed. Pr. (3d Ed.) § 17. 

We do not stop to hère enumerate or discuss the several constitu- 
tional questions sought to be raised by the bill. Considering the man- 
ner in which this branch of the case has been presented to us, it is 
deemed sufficient to say that such of thèse questions as could original- 
ly hâve been said to possess any color of merit had been fully consid- 
ered by the Suprême Court and by it determined adversely to the ap- 
pellee's contention prior to the institution of this suit. Ex parte Jack- 
son, 96 U. S. 727, 24 L. Ed. 877 ; In re Rapier, 143 U. S. 110, 12 Sup. 
Ct. 374, 36 L. Ed. 93; Public Clearing House v. Covne, 194 U. S. 
497, 24 Sup. Ct. 789, 48 E. Ed. 1092. In the last case it is said of the 
statutes under which thèse fraud orders were issued: "We find no 
difficulty in sustaining the constitutionality of thèse sections." In his 
brief, which treats other questions at considérable length, counsel for 
the appellee has been content to say of the constitutional questions : 

"In conclusion, we call the attention of the court to the constitutional ob- 
jections to this statute, raised in the l)il] of complaint. Thèse objections we 
still insist upon. We do not believe that this court, in view of those questions, 
has jurisdiction to entertain this appeal, and we ask that it be dismissed." 

And in oral argument there was no attempt to elaborate or enforce 
this insistance. We regard the constitutional questions as merely col- 
orable and without any reasonable foundation. 

Our conclusion upon the subject of jurisdiction is that the case is 
one in which an appeal will lie to this court from the final decree, and 
therefore that we may take cognizance of the appeal from the interloc- 
utory decree. 

The fraud orders complained of were issued by the Postmaster 
General after actual and reasonable notice to the appellee, and after 
he had made and submitted a written statcment in his behalf in re- 
sponse to the notice. The state of facts disclosed before the Post- 
master General, and which was substantially conceded by the appel- 
lee, was this : Under the trade-names of Haydock Distilling Company 
and Becker Bros. & Co., the appellee was engaged in the prosecution 
of a mail-order liquor business at Kansas City, Mo. By means of cir- 
culars, circular letters, order blanks and letter-heads, distributed 
through the mail, he represented that the Haydock Distilling Company 
was a distiller of fine whiskies, with a distillery at Newport, Ky., and 
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a distributing vvarehouse and office at Kansas City, Mo.; that it had 
been engaged in producing carefully distilled rye whisky for 30 years. 
possessed every natural advantage therefor, and used only selected 
grain; that its whisky had been sold for many years only to the lar- 
gest wholesalers and jobbers, but owing to the spread of prohibition it 
had decided to place upon the market a nine year old whisky and to 
sell it direct to the consumer at a price (4 full quarts for $3, in plain 
boxes, express charges prepaid) that would save him the "exorbitant 
profits of the middleman"; that it distilled this whisky, matured it, 
and would ship it in its original purity, mellovved by âge; that its 
whisky was under United States government supervision from the 
time of distillation until the moment of shipmcnt to the consumer, 
and that it employed no salesmen, did not advertise in expensive news- 
papers, and was enabled to give the fullest value in ripe old whisky. 
Orders and remittances by mail were solicited. By like means the 
appellee represented that Becker Bros. & Co. were distillers of whis- 
ky, with a distillery at Cynthiana, Ky., and a distributing warehouse 
and office at Kansas City, Mo. ; that their distillery was established 
in 1867 and produced only high grade rye whisky; that they had a 
famous vi^hisky called "Old Storage Rye," which was 14 years old, 
and which they were selling direct to the consumer (4 full quarts for 
$3.50, in plain boxes, express charges prepaid) ; that this whisky 
was distilled by them in their distillery at Cynthiana, Ky., was held by 
them in bond until mature, and kept under government supervision 
until bottled; that they had no soliciting agents and were not paying 
commissions to any one. Orders and remittances by mail were solicit- 
ed. The advertising material set forth cuts or pictures of buildings 
purporting to be the distilleries and, warehouses in which the whiskies 
before named were distilled and matured, declared that a long period 
of maturing is essential to the production of a fine stimulant, and con- 
tained thèse statements : 

"We will gunranty the finest sntisf.iction." 

"If you (Jon't receive the best nnd most satisfactory article that you ever 
obtained, returii 5'our shipnient to us at our expeuse and we will proinptly re- 
fund your moiiey." 

In truth the Haydock Distilling Company and Becker Bros. & Co., 
as before said, were mère trade-names adopted and used by the appellee. 
He had not owned or operated a distillery anywhere and did not then 
own or operate one, but was a "middleman," As he well knew, the 
whisky which he was selling under his trade-names was not 9 years 
old, or 14 years old, nor kept under government supervision until 
shipped to the consumer or bottled, but was comparatively new whisky 
purchased by him from distillers and then rectified. But, although it 
vvas not as represented and was materially inferior in quality and 
value to what it would hâve been if the représentations had been true, 
it was perhaps of as good a grade as could be obtained in the market 
for the price asked and paid. Not more than half a dozen of those 
to whom sales had been made had complained to the appellee that the 
whisky did not conform to the représentations, and thèse complaints 
had been adjustcd by a return of the purchase price. 



HARKIS V. KOSENBERGEE. 455 

The Postmaster General, being of opinion that tliis state of facts 
constituted satisfactory évidence that the Haydock DistiUing Company, 
as also Becker Bros. & Co., were conducting a scheme or device 
for obtaining money through the mails by means of false représenta- 
tions within the meaning of the statutes, issued the fraud orders now 
in question. The appellee, while conceding that this action of the 
Postmaster General, if within the scope of his authority, is not sub- 
ject to review by the courts, insists that it was beyond the scope of his 
authority, because in no possible view of the facts was the case cov- 
ered by the statutes. Three propositions are advanced in support of 
this insistence: (1) The représentations, although false, were per- 
missible trade exaggerations : (2) the promise to refvmd the pur- 
chase price if the goods were not satisfactory and were returned, and 
the fulfiUment of that promise in the instances where it was requested, 
show there was no intention to defraud; and (3) the statutes, rightly 
interpreted, do not embrace ail schemes or devices for obtaining money 
through the mail by means of false représentations, but only those in 
which it is contemplated that nothing whatevcr or nothing at ail équiv- 
alent in value to the money obtained shall be given in return therefor. 

Of the first of thèse propositions it is sufïicient to observe that the 
doctrine in respect of the latitude which is accorded to a merchant in 
commending or puffing his goods has no application to false représen- 
tations of material facts which are in their nature calculated to deceive 
and are made with intent to deceive, and that it was a permissible, if 
not a necessary, view of the facts disclosed before the Postmaster 
General, that some of the appellee's représentations were of that char- 
acter. The second proposition is not more tenable. The falsity of the 
représentations and the appellee's knowledge of their falsity being es- 
tablished, as they were, it was not an inadmissible view that the prom- 
ise to refund the purchase price, if the goods were not satisfactory 
and were returned, was cleverly devised to give apparent color and sup- 
port to the représentations. True, it appeared that, in a few excep- 
tional instances where customers discovered and resented the deceit 
which was practiced upon them, the appellee refunded the purchase 
price in fulfillment of his promise, but it cannot be said that this 
necessarily or conclusively disproved any intent to defraud, particu- 
iarly when it was not questioned that in ail other instances he retained 
the money obtained by means of the deceit which he was practicing. 

The third proposition proceeds upon the theory that sections 3929 
and 4041 are to be read in connection with cognate criminal statutes 
(sections 3894 and 5480, as respectively amended September 19, 1890, 
c. 908, 26 Stat. 465, and March 2, 1889, c. 393, 25 Stat. 873 fU. S. 
Comp. St. 1901, pp. 2659, 3697]), and in the light of the maxim 
"noscitur a sociis," and that, when they are so read, the provisions 
therein against "conducting any other scheme or device for obtaining 
money or property of any kind through the mails by means of false 
and fraudulent prêteuses, représentations or promises," although 
broad and comprehensive, are restricted to schemes which are wanting 
in ail the éléments of a legitimate business, or in which it is intended 
to return nothing whatever or nothing at aU équivalent in value for the 
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money or property obtained. And, applying tliis tlieory to the facls 
disclosed before the Postmaster General, it is contendecî that, as sell- 
mg whisky is a legitimate bnsiness, and as the appellee was giving 
an équivalent in value for the money obtained, the case was not with- 
in the statutes, aithough the settled plan upon which the business was 
being conducted was that of obtaining ordcrs and remittances by 
means of intentional and gross misrepresentations calculated to in- 
duce purchasers to believe that they were buying something différent 
from that which was actually being sold and worth more than what 
they were parting with. 

While not doubting that the statutes named are to bc read together, 
we do not accède to the interprétation sought to be placed upon them. 
They bave been frequendy considered by the courts, and because of the 
comprehensive language in which they are expressed the efforts to 
narrow them by construction bave not bsen snccessful. In Durland 
v. United States, 1(11 U. S. .106, IG wSup. Ct. fiOS, 40 L. Ed. 700, in dis- 
posing of a contention that to make out a schenie or artifice to dcfraud 
within the meaning of section 5480 there mnst bc a misrcDresentation 
as to some existing fact, and not a mère promise as to the future, it 
was said by Mr. Justice Brewer, in speaking for the court : 

"We cannot agrée with couiiscl. Tlie statute is bronder tlmn js claiinod. 
Its letter shows tiiis: 'Auy seiienie or artifice to deCiMvid.' Some schomes iiiay 
lie promoted throuoili mcro représentations and promises as to the fut\u-c. .vet 
are not the loss sclienies and artifices to defraud. * * * g^t beyond the 
letter of the statnte is the evil sonirlit to be reniedied, whieli Is always sig- 
nifleant in deterudning tlie meanins. It is conmion knowlodge tliat uothiiii; 
is more alluring tlinn fho expectation of reeeiyins lari;e returns on small in- 
vestments. Eagerness to take the chances of larpio gains lies at the founda- 
tion of ail lottery sohenies, and, even when the uiatter of chance Is elinnuated, 
aiiy scheme or plan vvhieh holds out the iirospect of recoiving more than is 
parted with appeals to tlie eujiidity of ail. In the lisht of this the statute 
must be read, and so rend it incliides e^-erything desisned to defrand b.y repré- 
sentations as to the past or présent, or suggestions and jjromises as to the 
future. The siguificant fact is the intent and purpose." 

Another case arising under the same section is that of ITorman v. 
United States, 53 C. C. A. 570, 116 Fed. 350, in which it was said by 
Mr. Justice Day, then circuit judge: 

"The phrase 'scheme or artifice to defraud' is to be construed bearing in 
mind the underlying ]mrpose of t!ie statute to préserve the use of the mails 
to legitimate ends. The use of the mail by sending letterg to others must 
be in aid of tlie scheme designed to defraud. What is hère meant by 'to de- 
fraud"? Obvionsly the statute is dealing with tlie wrougt'ul pur])OS"e to in- 
jure, with which the scheme or artifice must be connected. Thèse words, in the 
IJhrase quoted, are not doscriiitive of the character of the artifice or sche'ne 
which bas been devised, btit ratlier of the wronglul iiur]wse involvcd in dc.'is- 
ing the same, and ptitting it into opération by means of the mail." 

The same court, speaking through Judge Richards, uses this lan- 
guage in O'Hara v. United States, 64 C. C. A. 81, 139 Fed. 551, wdiich 
also arose under section 5480 : 

"The intention to make false and fratidulent r(■v")l'e^'.c!!tations by means of 
circulars and letters transmitted through the mails, aiul tlms olitain moiiey 
from the ereaulous, constituted the scheme itself. The obJ-.N.iioii ttiit on its 
face the scheme was impossible oi: exécution, and therclore sbould ha^c de- 
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ceîved no one, îs without merit. Weeber v. U. S. (C. C.) 62 Fed., 741. 
Schemes to defraud dépend for succcss not on what men can do, but upon what 
they may be made to believe, and tlie credulity of mankind remains yet un- 
measured." 

And in the récent case of Miller v. United States, 66 C. C. A. 399, 
133 Fed. 337, it was held by this court that the schemes or artifices to 
defraud covered by that section are not limited to the swindling trans- 
actions specifically described therein, nor to those of a similar char- 
acter, but embrace the intentional use of a légal contract or transac- 
tion for the purpose of defrauding another, although the use of the 
same contract or transaction with an honest intent to accomplish a 
laudable object would be lavvful and innocent. 

The case of Missouri Drug Company v. Wyman (C. C.) 129 Fed. 
623, like that now before us, was one in which it was sought to enjoin 
the exécution of a fraud order issued under sections 3939 and 4041. 
The complainant was engaged in selling medicines, which was in it- 
self a legitimate business, but to create a demand for and to induce 
the purchase of one of its medicines, called "Vitality Pills," it was in- 
tentionally and grossly misrepresenting their ingrédients and curative 
properties. But, although the pills had some médicinal value, in that 
they were compounded in part of old and well-known drugs possessing 
tonic properties, it was held by Judge Thayer that the case came with- 
in the scope of the Postmaster General's authority, and an injunction 
was refused. 

Another case somewhat like that last cited is Fairfield Floral Com- 
pany V. Bradbury (C. C.) 89 Fed. 393. The complainant was en- 
gaged in selling instructions and materials for making artificial flow- 
ers, which was in itself a legitimate business, but, to create a demand 
for and to induce the purchase of its instructions and materials, it was 
falsely representing that it was prepared to give steady employment 
to the purchasers by taking the flowers which they would make and 
selling them through wholesale stores. The fraud order was permit- 
ted to stand, it being held by Judge Putnam that sections 3929 and 
4041 include any scheme by which, through artful and untruthful 
statements, the cupidity of varions persons in the community may be 
unduly excited and money or property obtained from them. 

While the arrangement of the several parts of sections 3929 and 
4041 and the use of the word "other" in the part relating to schemes 
or devices for obtaining money or property by means of false or 
fradulent pretenses, représentations, or promises may seem to give 
some color to the appellee's contention, an examination of the other 
sections, with which they are conceded to be in pari materia, showa 
that no importance is to be attached to the matters mentioned. Thus, 
while sections 3929 and 4041 deal first with other objectionable en- 
terprises and then with schemes or devices for obtaining money or 
property by false pretenses, section 5480 deals first with schemes or 
artifices to defraud; and, while sections 3929 and 4041, after men- 
tioning lotteries, gift concerts, and similar enterprises, are directed 
against any "other" scheme or device for obtaining money or prop- 
erty by false pretenses, section 3894 in its second part is directed 
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against "schemes devised for the purpose of obtaining money or prop- 
erty under false prêteuses," the word "other" not being used, and sec- 
tion 5480, as before seen, is directed against "any schéma or artifice 
to defraud." 

Our conclusion is that when a business, even if otherwise legitimate, 
is systematically and designedly conducted upon the plan of inducing 
its patrons, by means of false représentations, to part with their money 
in the belief that they are purchasing something différent from, supe- 
.rior to, and worth more than, wliat is actually being sold, it becomes 
an objectionable scheme or device within the intendment of sections 
3929 and 4041, although what is being sold may approximate in com- 
inercial value the price asked and received. The différence between 
such a scheme or device and those where nothing whatever or nothing 
at ail équivalent in value is intended to be returned for the money 
obtained is one of degree only, but not of principle. Both are ground- 
ed in deceit, operate injuriously upon the public, and constitute the 
obtaining of money by means of false pretenses. A purchaser is en- 
titled to receive what he is induced by the vendor's représentations to 
believe he is ordering and paying for, and not something which he does 
not order and may not want at any price. 

The décision of the Circuit Court of Appeals of the Seventh Cir- 
cuit, in O'Neil v. United States, 56 C. C. A. 584, 120 Fed. 236, which 
is relied upon by the appellee, is not in point. That was a prosecution 
under section 5480, and because the proof failed to sustain the charge 
in respect of an essential part of the scheme or artifice to defraud, as 
ppecifically set forth in the indictment, the judgment of conviction 
was reversed, but the court, speaking through Judge Grosscup, was 
careful to say of a question like that presented in the case before us: 
"The question thus mooted would be interesting, if it were fairly in- 
volved in this case. But it is not." 

As the Postmaster General appears to hâve acted within the scope 
of liis authority in issuing the orders of which complaint is made, the 
interlocutory decree granting an injunction against their exécution by 
the appellant is reversed. 



WETZEL & T. RY. CO. v. TENNIS BROS. CO. 

(Circuit Court of Appeals, Fourth Circuit. May 1, 190G.) 

No. «38. 

1. COEPOBATIONS— WORKMEN's LiENS — RiGHT OF CORPORATION TO LlEN— STATE 

Statute — Construction. 

Under W. Va. Code 1899, c. 75, § 7, providiiif: that every workman, la- 
borer, or "otlier person," wiio sliall do or perform any worli or labor 
by virtiie of any coutract for any incorporated company doing business 
within the state shall hâve a lien thorefor on the real estate and Per- 
sonal property of the comjjany, and chapter 13, § 17, subd. 9, declaring that 
the Word "person" includes corporations, if not restrlcted by the context, a 
coiijoratiou employed to supervise the construction of an electric railway 
by means of the Personal services of its officers and servants is entltled 
to a lien therefor. 
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2. Sa5[e — Amol-nt of Compensation. 

That a contraft employing a corporation to superhitond tlie construc- 
tion of an electrie railway proviiled that the compensation sliould be 
measured by a percentage on the actual net cost of ail materials and 
labor necessary for the construction of the railway, instead of a spécifie 
suin, did not affect the corporation's right to a lien for the amoimt due 
which was susceptible of definite ascertainment by calculation. 

3. SaME — FOREIGN CORPOKATIOXS— XONCOMPLIANCE WITU StATE LAW — lllGHÏ 

TO Sue. 

Under AV. Va. Code 1809, c. 54, § 30, as aniended by Acts 1901, p. 108, 
c. 3û, § 31, providing that a foreign eoriwration not having complied with 
the laws of the state shall not he entitled to maintain any action in the 
courts of the state, and that the failure of a foreign corporation plaintifC 
to so qualify may be pleaded in abatement in any action, snit, or pro- 
ceeding, such failure, so far. as the fédéral coiu'ts are concerned, does not 
affect the jurisdietion of the court in which the suit is peudiug nor the 
validity of a contract sued on, but is a matter which the défendant is en- 
titled to raise or waive at its élection. 

4. Appeabance — Pleading — Filing Demubker. 

In the fédéral courts, the filing of a demurrer amounts to a gênerai 
appearance. 

5. Plea — Abatement and Revival — Capacity to Sue — Abatement — Time. 

Where, in an action by a foreign corporation, défendant demurred and 
after the demurrer was overruled, flled an answer to which replicatlon 
was had after which défendant flled a cross-bill, and after a demurrer to 
this was overruled plaintifE answered the cross-bill and a replication was 
flled to this on which issue was joined and a trial had on the merits, It 
was then too late for défendant to plead in abatement plaintiff's alleged 
disability to sue because it had not complied with the laws of the state. 

6. Corporations— -WoRKMEN 's Liens— Rigiit ïo Lien— Payment in Bonds. 

Where an option contained in a railroad construction contract by which 
plalntiffl wa.s entitled to take one-balf of the amount due it thereunder lu 
bonds of the railroad eompany at a reduced rate instead of money was not 
availed of, but Instead of tendering the bonds défendant caneeled the con- 
tract, prevented plaintiff front furlber performing the sanie, and denied 
ail liability thereunder, such option did not deprive plaintiff of the right to 
a lien given by a state statute for the amount due under the contract. 

7. Same — Peiokity — Objections — Estoppel. 

Where défendant railroad eompany had broken a construction contract 
sued on, and was itself in the hauds of a receiver, it was estopped from It- 
self objecting to tbe amount found due the contracter, and to the order 
of prlority of the lien awarded to it. 

8. Uaileoads — Construction Contract — Breacii — Lien — Sale of Propertt. 

Where a railroad contractor was entitled to a lien on the road on the 
railroad's breach of a construction contract and the appointment of a 
receiver of the railroad's property, it was proper for the court on fore- 
closing such lien to decree a sale of the property to pay the indebtedness 
found to be due. 

9. Appeal— Objections Not Ratsed at Triai,- Othee Action Pendino. 

In a suit to foreclose a lien on the property of a railroad eompany, an 
objection to an order of sale because of receivership proceedings pend- 
ing In a fédéral court sitting in another state could not be raised for 
the first tlme on appeal. 

Cross-Appeals from the Circuit Court of the United States for the 
Northern District of West Virginia, at Parkersburg. 
For opinion below, see 140 Fed. 193. 
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George R. Wallace (V. B. Archer, on the brief), for Wetzel & T. Ry. 
Co. 

H. P. Camden, for Tennis Bros. Co. 

Before PRITCHARD, Circuit Judge, and WADDILL and Mc- 
DOWELvIv, District Judges. 

WADDILL, District Judge. On the 23d day of September, 1:303, 
the Tennis Bros. Company filed its bill in equit}'^ in the United States 
Circuit Court for the Northern District of West Virginia, against the 
Wetzel & Tyler Raihvay Company, to enforce its mechanic's hen for the 
amount of the agrced price of certain labor actually performed by the 
plaintifïs in behalf of the défendant in the construction of its railway 
pursuant to a contract theretofore entered into between them, and 
also for the recovery of damages for breach of contract in not per- 
mitting the plaintiff to wholly perform such contract. To this bill a 
demurrer was filed and overruled by the court; and thereupon the 
défendant railway company duly answered, denying generally the al- 
légations of the bill, and particularly that there had been a modifica- 
tion niade in the contract after its exécution, relating to the supervi- 
sion and construction of certain car barns, powerhouse, and supplies 
furnished therefor; and also that said plaintiffs had failed to keep the 
contract on its part; the défendants contention being that C. C. Tennis 
had not personally supervised the construction of the road as was 
contemplated ; that the work done was negligently performed ; that the 
track as completed was imperfect and defective, caused by the failure 
of the plaintifï to personally supervise the same as aforesaid; to em- 
ploy compétent men for the work, and to furnish sufficient and suitable 
implements and materials for the same. A gênerai replication was 
duly filed to this answer, and issue joined thereon ; and thereafter, on 
the 23d day of June, 1904, a cross-bill was filed by the railway com- 
pany praying for affirmative relief against the plaintiff, the Tennis 
Bros. Company, and asking damages in the sum of $50,000, against 
it for its failure to properly perform the contract entered into by 
it in connection with the construction of said road, and on account 
of which the railway was forced into the hands of a receiver subsé- 
quent to the institution of this suit. To this cross-bill the Tennis 
Bros. Company demurred, which demurrer was overruled; and there- 
upon an answer was duly filed denying generally the averments of said 
bill. To such answer, a replication was made, and issue joined there- 
on, and, without référence to a master, a mass of évidence was taken 
by the parties respectively, and the cause submitted to the court for 
hearing on the merits ; and a final decree was duly entered on the S3d 
day of August, 1905, from which both parties appealed. 

The décision of the lower court was, in efïect, that no recovery could 
be had upon the cross-bill, and the same was dismissed ; that the plain- 
tifif, the Tennis Bros. Company, were entitled to recover only for 
the amount of labor and work done under their contract of the 15tli 
of April, 1903, up to the time of the cancellation thereof by the de- 
fendant, to wit, for the sum of $18,898.45, being principal and interest 
due as of the date of the decree; and that no recovery could be had 
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by ît, either on account of its estimated profits, aiising by reason 
of the failure of the défendant to allow it to perform'the contract on 
its part, or because of the alleged work and labor donc and supervi- 
sion and construction of the car barns and power house, because 
of an alleged modified agreement ; and said court further decreed that 
for the amount above specified, said Tennis Bros. Company was 
entitled to a lien upon the property of the défendant railway company, 
enforceable in this cause, and for which the defendant's property should 
be sold. In the view we take, it will not be necessary for this court 
to enter into a discussion of ail of the varions assignments of error 
made upon the appeal and cross-appeal by the parties respectively, 
further than to say that the samc hâve been fully considered, and ex- 
cept as herein specifically referred to, are belicved to bc without merit. 

At the threshold, we deem it proper to say that we fully concur in 
the action of the lower court in its ruling upon the four questions 
specifically passed upon by it, namely, in the dismissal of the cross- 
bill ; the ascertainment that the plaintiff was only entitled to recover, 
under the circumstances of this case, for the actual work and labor 
done and performed under its contract, as distinguished from what 
it claimed on account of estimated profits : that nothing should be 
allowed it on account of its rights arising from the so-called "mod- 
ified contract" respecting the constrtiction of the car barns and power- 
house of the défendant company ; and that the amount decreed the 
plaintifif was properly ascertained by the lower court. We shall like- 
wise not attempt to give reasons in détail for thèse conclusions ; or 
review the voluminous évidence contained in the record, but will con- 
tent ourselvés in this regard upon thèse four questions, by a référence 
to the able and convincing opinion of the learned judge of the court 
below, as containing our views thereon. 

Corning to the right of the plaintiiï to recover at ail by reason of 
the contract, and the mechanic's lien claimed pursuant thereto, it is 
earnestly insisted that the plaintiff corporation is not entitled to the 
benefit of the mechanics' liens act of West Virginia ; that it had no 
standing in court to maintain such a suit, if entitled to such relief, be- 
cause of its failure properly to qualify itself as a corporation to do 
business under the laws of the state of West Virghiia; that it had 
forfeited its right to a mechanic's lien by reason of the agreement to 
accept bonds in lieu of money, in part payment of the amount to be- 
come due; that it did not bave the first lien upon the property of the 
défendant company ; and in no event, should the lower court in this 
proceeding bave decreed in its favor, because of the pendency of a suit 
in the fédéral court sitting in the state of Pennsylvania, and in which 
the property of the défendant company was being administered. 
Thèse questions we will consider in the order named: 

First. It is earnestly insisted that the Tennis Bros. Company is 
not entitled to a mechanic's lien, because it is a corporation; that 
only individuals are given such lien under the West Virginia statute ; 
and that in no event can a lien be sustained for a claim arising under 
the contract of employment involved hère, or for the charactcr of 
service contemplated by the contract. The lien is claimed under sec- 
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tion 7 of chapter 75 of the Code of West Virginia of 1899, wliich 
provides tliat: 

"Every workman, laborer, or other person, who sliall do or perform any 
work or labor, by virtue of any eonti'aet, for any incorporated company do- 
ing busii.ess in this state, shall hiwr a lien for tlie vaine of sueli work upon 
ail the real estate and Personal pro])erty of said company. and sncii lieu 
shall hâve priority over any lien ereated by deed or otherwise on sneh real 
estate, or personal property, subseqneut to the time when the said labor was 
performed, but there shall be no ]iriority of lien as between the parties claim- 
ing under the provisions of tliis section ; provided. that no lien shall be 
created under this section for labor performed more than nine months before 
such lien was recorded." 

The lien was duly claimed tinder the statute, and no contention is 
made on that account ; but it is insisted that the same cannot be 
maintained for the reasons above stated. Can a corporation claim 
the benefît of this statute, and secure a Hen thereunder? This dépends 
upon the interprétation to be given to tlie language "or other person" 
in the act, and whether corporations are embraced therein for a claim 
otherwise entitled to the benefits of the act. The Code of West Vir- 
ginia, 1899, § 17, c. 13, subd. 9, says: 

"ïhe word 'person' Includes coriwrations, if not restricted by the con- 
text." 

There is nothing in the context of the act under considération, sec- 
tion 7, c. 75, Code, supra, that would either preclude a corporation from 
claiming the benefit of the act, or indicate that the words, "or other 
person" were used in any narrower or restricted sensé. The word 
"person" used in the statute bas not unfrequently been under review 
by the courts ; and certainly so far as the states of Virginia and West 
Virginia are concerned, the use of such word "person" includes a 
corporation. This is undoubtedly the rule in civil proceedings. Que- 
senberry v. People's B. & L. Ass'n, 44 W. Va. 512, 30 S. E. 73 ; Rail- 
road Co. v. Gallahtie, 12 Grat. (Va.) 655, 663, 65 Am. Dec. 254; 
Miller v. Commonwealth, 27 Grat. (Va.) 110; Portsmouth Gas Co. v. 
Sanford, 97 Va. 125, 33 S. E. 516, 45 E. R. A. 246, 75 Am. St. Rep. 
778. And in the courts of the states of Nevif York, Georgia, Nebras- 
ka, and Utah, the word "person" used in the mechanic's lien acts of 
those states, bas been specifically held to include corporations. Gas- 
kell V. Beard, 58 Hun, 101, 11 N. Y. Supp. 399 ; Loudon Assur. v. 
Coleman, 59 Ga. 653; Chapman v. Brewer, 43 Neb. 890, 62 N. W. 
320, 47 Am. St. Rep. 779 ; Doane v. Clinton, 2 Utah, 417. At com- 
mon law, a corporation is deemed a "person" when the circumstances 
in which it is placed, are identical with those of a natural person, 
which, irrespective of the statute, and the construction placed thereon 
by the court, under the circumstances of this case, would include such 
a claim as the one sought to be enforced hère. It is true that in this 
case, the claim is in behalf of a corporation ; but it is for work of an 
individual character, as distinguished from corporate service; and it 
is quite clear that the real purpose and intent of the contract was to 
bave the personal supervision and service of C. C. Tennis, and such 
of bis corps of gênerai engineering and office force, as was necessary 
to intelligently "supervise the construction for the party of the second 
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part, of its electric railvvay line," proposée! to be constructed. Indeed. 
one of the défenses hère is that the contract was broken because of 
the faillira of said Tennis sufficiently to dévote his personal service 
to the construction of the work; and there woiild seem to be no good 
reason why a corporation or person thus performing such "work or 
labor" should not be entitled to the benefit of the mechanic's Hen law. 
To supervise the construction of a street car Hne, as web individually 
as by and through assistants, is to perform "work or labor" ; and the 
person so rendering the same, is entitled to the benefits of the mechan- 
ic's lien law of West Virginia ; and there is nothing in the contention 
that the plaintiff should be disentitled to the benefit of this lien because 
his compensation was measured by a percentage on the actual net cost 
of ail materials and labor necessary for the construction of the electric 
raiiway, instead of a spécifie sum ; the manner of arriving at the 
amount due being matter of calculation, and has no bearing upon the 
right to the same. 

Counsel for the défendant referred to quite an array of authority 
bearing upon personS entitled to claim the benefit of the mechanic's 
lien laws, which the court has not failed to carefully note, including 
the case from West Virginia of Richardson v. Norfolk & Western Rail- 
road Co., 37 W. Va. 641, 17 S. E. 195 ; the contention being that only 
employés of the corporation should be entitled to the benefit of such 
lien, as distinguished from persons having contractual relations there- 
with. Thèse, however, will not affect this case; for hère, the plaintiff, 
in the very language of the act, is a "person," who by virtue of a con- 
tract, performs work and labor for the défendant company; the work 
being of a character for which a right of lien existed. Architects, 
engineers, and others who superintend the érection and construction 
of buildings, hâve frequently been held entitled to the benefit of the 
mechanic's lien law ; and we think it quite clear that a person doing 
similar work of a personal character on the construction of a railroad, 
is entitled to a like lien. Phœnix Co. v. Hôtel Co. (C. C.) 66 Fed. 
683 ; Couper v. Gaboury, 69 Fed. 7, 16 C. C. A. 112 ; Mulligan v. Mul- 
ligan, 18 La. Ann. 20; Wanganstein v. Jones, 61 Minn. 262, 63 N. 
W. 717 ; Stryker v. Cassidy, 76 N. Y. 50, 32 Am. Rep. 262 ; Willam- 
ette v. Remick, 1 Or. 169. 

Second. The right of the plaintiff to maintain this suit is seriously 
controverted, because of its failure to qualify under the laws of the 
state of West Virginia, as a corporation to do business in that state. 
Code W. Va. § 30, c. 54, as amended by section 31, c. 35, p. 108, of 
the Acts of 1901. It is admitted that at the time of performing the 
work, taking out the mechanic's lien, and the institution of the suit, 
the corporation had not conformed to the law in this respect; and that 
prior to the détermination of and entry of the final decree therein, 
it had so qualified. We are asked to pass upon the effect of 
this failure. In the view we take, it is not essential that we 
do so, so far as this suit, upon its pleadings, is concerned ; though we 
think it is quite apparent that this omission on the part of the plaintiff 
does not operate to end a suit otherwise regularly instituted, or to 
destroy a right in other respects validly existing (Toledo Co. v. 
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Thomas, 33 W. Va. 556, 569, 570, 11 S. E. 37, 25 Am. St. Rep. 925), 
and that the greatest effect, so far as the fédéral courts are concerned, 
would be to suspend the prosecution of such suit until compliance was 
had with the statute. The right of the défendant to raise this question 
of the plaintiiï's abiiity to sue, was a personal one. It did not relate 
to the jurisdiction of the court, in which the suit was pending; or to 
the validity of the contract sought to be enforced ; but was a matter 
which the défendant could place in issue, or not, at its option; the 
express provision of the act being that the plaintifif's failure to so 
qualify itself "may be pleaded in abatement of any such action, suit 
or proceeding." If the défendant saw fit, as it did in this case, not 
to présent the technical question affecting the plaintifï's right to sue, 
but go to trial on the merits, it had manifestly the right so to do. A 
demurrer was filed and overruled ; an answer was filed ; replication 
was had thereto ; a cross-bill was filed, and a demurrer by the plaintifi^ 
to that overruled; answer to the cross-bill and replication thereto; 
and upon the issue thus joined, a trial was had upon the merits of the 
case ; and it is too late after this, to avail itself of such défense by 
pleading in abatement the disability of the plaintifï to sue. In the 
fédéral practice, a demurrer is a gênerai appearance (Jones v. Andrews, 
10 Wah. [U. S.] 327, 19 L. Ed. 935 ; Foster, Fed. Frac. [3d Ed.] 270) ; 
and under the laws of the state of West ^^irginia (Code, c. 125, § 16), 
objections to the jurisdiction of the court hâve to be pleaded in 
abatement; and are not allowed, after the défendant has pleaded in 
bar, or answered to the déclaration or bill; or after a rule to plead, 
or a decree of conditional judgment, nisi. Nothing is better settled 
than that after a plea in bar, a plea in abatement will not be received, 
except for new matter arising after the commencement of the suit. 
1 Chitty (16th Am. Ed.) bottom page 569; 4 Min. Inst. (Ist Ed.) 
625. In this case, no plea in abatement has ever been filed, and none 
could hâve been received after the filing of the demurrer ; and certainly 
not after the filing of the answer, the demurrer having been overruled. 
Livingston v. Story, 11 Pet. (U. S.) 351, 9 L. Ed. 746; Cook v. Burn- 
ley, 11 WalL (U.'S.) 659, 661, 20 L. Ed. 29; Spencer v. Lapsley, 20 
How. (U. S.) 264, 267, 15 L. Ed. 902; Inslev v. United States, 150 U. 
S. 515, 14 Sup. Ct. 158, 37 L. Ed. 1163 ; liollins v. Brierfield Coal Co., 
150 U. S. 371, 14 Sup. Ct. 127, 37 L. Ed. 1113; Riley v. Jarvis, 43 W. 
Va. 43, 49. 26 S. E. 366 ; Simpson v. Edmiston, 23 W. Va. 675 ; Abell 
V. Penn, 18 W. Va. 400: Washington v. Hobson, 15 Grat. (Va.) 122; 
Middleton v. White, 5 W. Va. 572. 

Third. The contention that the right of lien was lost by the Tennis 
Bros. Company, because of the agreement to receive one-half of 
the amount to be paid it under the contract, in first mortgage bonds 
of the défendant company, at 90 cents on the dollar, is, to our minds, 
clearly untenable. This privilège on the part of the défendant to pay 
one-half of the amount agreed on in bonds at a reduced rate, instead 
of money, was an optional one, which was not availed of by it; but, 
on the contrary, instead of tendering bonds, it canceled the contract 
with the plaintifï, deprived it of the right to further carry out the 
contract, and at the same time denied ail liability either because of any 
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service rendered under the same, or by reason of the cancellation 
thereof ; and after a long and bitter controversy between them, grow- 
ing out of thèse conditions, upon the court's ascertainment of the siim 
actually due to the plaintiff at the time of the breach of the contract 
by the défendant, for work and labor performed under the contract, 
such amount became a debt due unconditionally, and payable in money ; 
and the défendant should not for a moment be allowed at the end of 
such a contest, then to avail itself of the benefit of discharging its 
liability by tendering its own securities, which might prove valueless, 
and probably were greatly depreciated. Upon its electing to cancel 
the contract, making it impossible for the plaintifï to exécute same, 
and its refusai to pay the plaintiff for the work it had actually per- 
formed, thereby forcing it to resort to the courts to secure relief under 
its contract, the défendant company then and there ceased to occupy 
the favored position of having the right to tender its obligations under 
the provisions of the contract between them, as distinguished from 
paying the amount finally ascertained to be due by it, as any other 
litigant would bave to do. Marlor v. Texas & P. R. Co. (C. C.) 31 
Fed. 385; McNitt v. Clark, 7 Johns. (N. Y.) 46.^; Gilbert v. Danforth, 
6 N. Y. 585; Stephens v. Howe, 2 Jones & S. (N. Y.) 133 ; Stewart v. 
Donelly, 4 Yerg. (Tenn.) 177; Choice v. Moseley, 1 Bailey (S. C.) 
136, 19 Am. Dec. 661 ; Butcher v. Carlile, 12 Grat. (Va.) 520 ; Church 
V. Feterow, 2 Pen. & W. (Pa.) 301; Trowbridge v. Holcomb, 4 Ohio 
St. 38; Perry v. Smith, 22 Vt. 301; Mettler v. Moore, 1 Blackf. (Ind.) 
342. As to whether the complainant had a lien for the amount thus 
found to be due it, and the order of priority of such lien, the défendant 
company having broken the contract, and being itself in the hands of 
a receiver, should at least be estopped from gainsaying it ; and so far 
as this litigation is concerned, no other lienor has appeared to inter- 
pose such objection. 

Fourth. It is finally insisted that the plaintifï is not entitled to the 
first lien upon the property of the défendant company; and that in no 
event should the lower court in this proceeding hâve decreed in its 
favor, and for the sale of the property, because of the pendency of the 
suit in the fédéral court in Pennsylvania, in which the afïairs of the 
défendant company were being wound up, and its estate administered. 
So far as the first lien is concerned, while the opinion of the court does 
say that the right to the first lien existed in behalf of the plaintiff, the 
decree does not specifically so adjudicate; but merely that there exists 
a lien, and directs sale of the property. We think that so far as this 
record shows, this plaintiff was entitled to a first lien upon the prop- 
erty sought to be subjected to its lien ; but that the court below was 
right in decreeing in favor of the plaintiff, and for a sale of the prop- 
erty to pay the indebtedness adjudged to be due, there can be to our 
minds no serions question. What might bave been the duty of the 
court respecting the ascertainment of liens, or the considération to be 
shown to the pendency of the suit in the fédéral court in Pennsylvania, 
is a matter that we do not feel called to pass upon ; since the question 
of the existence of other liens, and the détermination of rights arising 
under them between the holders of the same, and the plaintiff, was 
145 F.— 30 
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not asked at the hands of tlie court below. Nor was tlie peiidency of 
the receivership suit in the fédéral court in Pennsylvania, set up until 
after the decree of sale herein in favor of the plaintiff; and it is too 
late to raise thèse questions for the first time upon appeal. To give 
considération to them, would enable the défendant to withhold such 
défense until after the décision upon the merits of the case ; and then 
avoid the effect of an adverse détermination, by raising matters in 
no way in issue before the trial court. We think that the plaintiff was 
clearly entitled to the relief afforded it in the collection of its debt, 
by the decree of the court below, and that there was no error therein, 
as against which relief can be obtained in this court. 

The decree of the lower court will be affirmed, with costs. 

Affirmed. 



MORGAN et al. v. FIRST NAT. BANK OF MANNINGTON et al. 

(Circuit Court of Appeals, Fourth Circuit. May 1, lOOG.) 

Nos. 616, 642. 

1. Bankeuptcy — Review — Mode — Appeal — Pétition to Révise. 

Where tlie validity of a trust deed giveu by a banlsrupt within four 
montlis of the institution of banliruptcy procoedings, as against otlier 
creditoi's, arose in the banlcruptcy proceedings in determining the priority 
of claims, such question was revlewable by the Circuit Court of Appeals 
on a pétition to suiicrinti^nd and révise, as authorized by Banlir. Act 
July 1, 1898, c. .541, §§ 23, 24, 30 Stat. 552, 553 [U. S. Comp. St. 1901^ p. 
34311, and not by appeal. 

2. Same — Bbeferekce — ïeust Deeds — Validitt. 

Wherc a trust deed was executed by a bankrupt to secure an antécédent 
debt without any actual fraud within four months prior to the institu- 
tion of bankruptcy proceedings, and was iutended to create a préférence, 
and was aecepted for that purpose at a time when the banlirupt was in- 
solvent, and it resulted in giving a préférence, it was avoided by the bank- 
rupfs adjudication as a bankrupt, as provided by Bankr. Act July 1, 
1898, c. 541, §§ 60a, b, 67e, 30 Stat. 562, 564 LU. S. Coinp. St. 1001, pp. 
3445, 3449]. 

3. Same — Invalidity Undee State Laws. 

A trust deed securing an antécédent debt without a new considération, 
executed by a cori}oration while insolvent for the purpose of prefering one 
créditer over another, which was aecepted for that purpose, and operated 
as a préférence, was void provided it was assailed within four months of 
the recordation thereof, as provided by Code W. Va. 1899, c. 74, § 2, and 
was therefore also void as againat tha grantor's creditors in bankruptcy, as 
provided by Bankr. Act July 1, 1898, c. 541, § 67e, 30 Stat. .564 \_\J. S. 
Comp. St. 1901, p. 3449]. 

4. Same — Contract— Reiation. 

Where a contract providing for the exécution of a trust deed to secure 
bonds of a corporation given for advances was not reeorded, a trust deed 
executed pursuant to such contract viithin four months prior to the insti- 
tution of bankruptcy proceedings could not take effect by relation as of 
the date of the contract, in order to sustain the same as against unse- 
cured creditors of the bankrupt. 

5. Courts — Feoekal Courts — Bules of Décision. 

In determining the validity of a mechanic's lien in a bankruptcy pro- 
ceeding, the fédéral courts will be governed by the state laws. 
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Appeal from, and Pétition for Revision of Proceedîngs in, tlie Dis- 
trict Court of the United States for the Northern District of West 
Virginia, at Clarksburg. 

On the 16th day of May, 1903, flve gentlemen of the townofCameron, W. Va., 
consisting of A. E. Fox and others, as parties of the first part, entered Into 
an agreement wlth the Mannington Realty Co.. party of the second part, and 
the First National Bank of Mannington, W. Va., and others, parties of the 
third part, to construct, build, and equip a pottery plant. Said Fox and others 
were to construct the plant, the said Mannington Realty Company to donate 
and convey on or hefore the 26th day of May, 1903, three acres of land to said 
Fox and others, promoters, and the First National Banli of Mannington and 
others, parties of the third part, were to furnish the money. The contract pro- 
vided tliat the deed for the three acres of land should be made to A. B. Fox 
and others, the parties of the fiirst part, and upon the charter and organization 
of the pottery company said Fox and others were to convey said land to the 
pottery company. ïhe said Fox and others, parties of the tirst part, were to 
exécute to the said parties of the third part their interest-bearing gold bonds, 
to become due on the Ist day of January, 1904, and to be dated and dellvered 
to the parties of the third part as money was needed In the construction and 
equlpment of the plant ; and the agreement further provided that the said 
bonds so executed should be taken up and eanceled, and the stock or gold bonds 
of the pottery company, or both such stock and bonds, to be secured by deed 
of trust iipon the whole property, should be substituted, and the said parties 
of the first part released from ail responsibillty for thelr said notes. Most of 
the provisions of said agreement were carried out. The deed to Fox and 
others, however, was not made, and said Fox and others waived this require- 
ment ; and, some months after the same was to hâve been executed, directed 
that the Mannington Realty Company make the conveyance direct to the 
Augusta Pottery Company, which was done on the 29th day of December. 1903, 
and recorded on the l.'ith day of January, 1904. The plant was built and 
equlpped during the summer and fall of 1903 in the name of the Augusta Pot- 
tery Company ; the company having been incorporated in that narae hy the said 
Fox and others shortly after the contract was entered Into of the 16th day of 
May, 1903, and pursuant to said agreement. The deed to the land was not 
made and recorded until the dates above mentioned, and the said contract was 
kept in the possession of the parties in interest, was not known of, and never 
put to recoi'd until it was incorporated in the deed from the Mannington 
Realty Company of the 20th day of December, 1903, and admitted to record on 
the 15th day of January, 1904, eight days after the deed of trust had been 
executed and recorded by the said Augusta Pottery Company, as contemplated 
in the said agreement. mortgaging its [jroperty to cover its bonded indebteduess. 
The mortgage bore the date of the Ist of January, 1904, and was recorded on 
the 7th day of the same month, was executed pursuant to a resolution passed 
at a meeting of the board of dlrectors and of the stockholders of said Augusta 
Pottery Company held on the 16th day of November, 1903, and secured a bond 
issue of $45,000. During the construction of the plant, the parties of the third 
part to said agreement, being the appellees in this appeal, from tinie to time 
advanced money, according to the terms of the contract of the 16th day of 
May, 1903, to the said A. E. Fox and others, and accepted the notes of said Fox 
and otliers for the amount of their advances, as aforesaid, and as was contem- 
plated by said agreement; and after the exécution of the mortgage aforesaid, 
ail of said notes of said Fox and others were duly taken up by said Augusta 
Pottery Company, and the bonds of said company so secured regularly substi- 
tuted in their place, and the said pottery company assumed the interest-bear- 
Ing gold bonds of said Fox and others to the banks and others, the parties of 
the third part to the said contract furnishing the money, ail of which was done 
long after the money was furnished under said contract, and used in the con- 
struction and equipment of the said plant, and within four months of the time 
of the Inauguration of the Involuntary bankruptcy proceedîngs herein on the 
23d day of Aprll, 1904. The said plant was duly constructed and equlpped in 
the name of the Augusta Pottery Company, and the sald company contracted 
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debts at various tîmes, for some of wliieh the creditors were entitled to me- 
cbanies' liens under tlie laws of the state of West Virginia, and upon tlie 
recordation of tlie mortgage aforesaid and tlie title deeds to tlie property, and 
within the time provided by the statutes of West Virginia, flled their me- 
chanies' liens, claiming a lien upon the property of the said pottery company 
prior to said bonded indebtedness. ïbese debts amounted iu the aggregate to 
some ,$12,000, of which ,¥6,025.22 was coveued by mechanics' liens. Tbe unse- 
cured ereditors having filed their involuntary pétition in banltruptcy against 
the pottery company, tbe same was regularly adjudged banlvrupt, and pending 
such proceedings the said real estate and plant was sold, from which was 
realized the sum of $38,000. Tbe case was duly referred to the référée, who 
decided that ont of the $38,000 should first be paid the costs of sale, certain 
unpaid taxes, and costs of the banliruptcy proceedings; second, two labor 
claims, aggregating ,Ç60.01 ; and, tliird, the mechanics' liens aforesaid ; and that 
the amount remaining, of )f29,207.73, should be distributed pro rata betvveen 
the unsecured creditors and tbe bonded indebtedness of $4:5,000, on tlit» 
basis of 61.68 per cent ; tbe referee's conclusion being that said mortgage 
was avoided by reason of tbe bankruptcy proceedings, it having been executed 
to secure payment of an antécédent debt. From this décision of tbe 
référée an appeal was taken by the holders of the mortgage bonds, tbe :ip- 
pellees herein, to the United States District Court, and that court reversed 
the action of the référée in as far as be beld that tbe mortgage giveu by 
the bankrupt company was avoided by the bankruptcy proceedings, and 
that the mechanics' lien took precedence over such mortgage indebtedness, 
and placed tbe unsecured creditors upon a footing with tbe mortgage bond- 
bolders. From this décision tbe supply lien creditors, tbe bankrupt's trustée, 
and certain of the unsecured creditors appealed to this court. After the 
appeal was taken, a motion was regularly made to disndss the same, because 
an appeal was not tbe proper method of presenting tbe quesiious involved 
in this court, and thereupon tbe appellants regularly flled their pétition 
for review, and preseuted the same record, which is case No. 642, the number 
of the case on appeal being 616. 

Scott C. L,owe, for appellants. 
C. A. Snodgrass, for appellees. 

Before PRITCHARD, Circuit Judge, and WADDILL and KEL- 
LER, District Judges. 

WADDILL, District Judge, after stating the facts as above, deliv- 
ered the opinion of the court. 

We are first called upon to détermine whether this court can af- 
ford the relief sought, either by appeal or on motion for review under 
the bankruptcy act; and, if so, which is the appropriate proceeding. 
Just when one or other of the remédies referred to is applicable may 
be said to be not free from doubt under the existing bankruptcy act, 
and as to which there bas been much diversity of view by the différ- 
ent courts. But, so far as the questions arising in this case are con- 
cerned, it does not seem to the court that there is room for serious 
controversy as to which is the proper remedy to be adopted, and we 
shall not therefore enter into any gênerai discussion thereof, or at- 
tempt to harmonize the apparently conflicting views of the courts on 
the subject. The question hère is one arising in bankruptcy proceed- 
ings; that is, in the administration of the estate in bankruptcy, as dis- 
tinguislied from a controversy at law or in equity arising in the course 
of bankruptcy proceedings, such as is clearly contemplated by sec- 
tions 23 and 24 of the bankruptcv act of July 1, 1898, c. 541, 30 Stat. 
5S3, 553 [U. S. Comp. St. 1901, p. 3431]. Dcnver Nat. Bank v. 
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Klug, 186 U. S. 202, 205, 22 Sup. Ct. 899, 46 L. Ed. 1127; In re 
Friend, 134 Fed, 778, 67 C. C. A. 500. The debt is not disputed, 
and the point sought to be reviewed is one of law, arising upon the 
détermination of the vahdity of a trust deed executed by the bankrupt 
Company within four months of the institution of the bankruptcy 
proceedings, and hence belongs clearly to the class of cases made 
subject to review by this court under its gênerai power to "superin- 
tend and revise in matter of law the proceedings of the several in- 
ferior courts of bankruptcy." Bankr, Act July 1, 1898, c. 541, 30 
Stat. 553, § 24b [U. S. Comp. St. 1901, p. 3432]. This view has been 
taken by the Circuit Courts of Appeals of several of the circuits, 
notably, in the First, Sixth, and Seventh. In re Rouse, Hazard & 
Co., 91 Fed. 96, 33 C. C. A. 356 ; In re Richards, 96 Fed. 935, 37 C. 
C. A. 634; Courier Journal Co. v. Scliaefer-Meyer Brewing Co., 101 
Fed. 699, 41 C. C. A. 614; In re Worcester Countv, 103 Fed. 808, 
42 C. C. A. 637; Note to In re Eggert, 102 Fed. 735, 43 C. C. A. 
13, 14, 16, 17; In re Mueller, 135 Fed. 711. 68 C. C. A. 349. The 
latter is a décision of the Circuit Court of Appeals for the Sixth 
Circuit, and to the opinion of Président Furton of that court référ- 
ence is especially made, as containing an able and interesting discus- 
sion of the gênerai subjects of appeals and review in bankruptcy 
cases from the District Courts of the United States. 

Second. Corning to the merits of the case, we are called upon to 
pass upon the eiïect of bankruptcy proceedings on the trust deed on 
its plant and other property, givcn by the bankrupt within four months 
of the institution of the bankruptcy proceedings, and whether the 
bonded indebtedness secured under such deed of trust takes preced- 
ence over certain mechanics' liens duly perfected and recorded in the 
proper courts of West Virginia against the bankrupt company for 
debts incurred during the construction of its plant, as well as the 
effect of the same upon the unsecured creditors of the company. The 
following extracts from the provisions of the présent bankruptcy act 
as amended hâve spécial référence to the case. 

"Sec. 60a. Preferred creditors. A person shall be deemed to liave siven 
a préférence if, boiiig insolvent, he lias, witbin fonr montlis before the filing 
of the pétition, or after filing the pétition, and before the adjudication, 
* * * made a transfer of auy of bis property, and the efi'eet of tbe cn- 
forcement of such judgment or transfer will be to enable any one of bis 
creditors to obtain a greater percentage of his debt than any other of such 
creditors of the same class. * * » " Act July 1, 1898, c. 541, 30 Stat. 562 
[U. S. Comp. St. 1901, p. 34451. 

"Sec. 60b. If a bankrupt shall bave given a préférence within four months 
before tbe filing of a pétition, or after the filing of the pétition and before 
the adjudication, and the ppr;-<m receiving it. or to be beneflted llicreby, 
or his agent acting therein, shall hâve hnd reasonable cause to believe that 
ît was intended therehy to give a préférence, it shall be voidable by the 
trustée, and he may recover tbe proiierty or its value from such person." 

"Sec. 67e. That ail conveyances, traiisfers, assigninents, or incumbrances of 
his property, or any part tbereof, made or given by a person adjudged a bank- 
rupt under the provisions of this act subséquent to tbe passage of this act, 
and within four months prior to the filing of the pétition, with the intent 
and purpose on bis part to hinder, delay, or defraad bis creditors, or any 
of theni, shall be nul! and void as against the creditors of sn<'li debtor, 
except as to purchasers in good faith and for a présent fair cou- 
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sideration ; * * * . And ail eoTu-eyanees, trnnsfors, or inpnnibrnnpes of his 
projjert}' made by a debtor at any time witliin four montbs prior to tlie 
flling of the pétition against bim, and while insolvent, wliicli are lield mill 
and void as against tbe creditors of sucb debtor by tbe laws of tbe state, 
territory, or district in wbich such property is situate, sball be deemed nul! 
and void under this act against tbe creditors of sucli debtor if he be adjudged 
a banlirupt, and sucb property sliall pass to tJie assignée îind be T>y bim re- 
clainied and reco\'ered for tbe beneflt of the creditors of the banlirupt." 30 
Stat. .'j(M [V. S. Conip. St. 1901, p. 3449J. 

There appears to be nothing in this record to indicate tliat any 
actual fraud was contemplated or had in the making of the trust deed 
in question and the acceptance of the securities thereunder, but that 
the same was intended to create a préférence; and the securities ac- 
cepted for that purpose, and at a time when the grantor in the deed 
was insolvent, and resulted in giving such préférence, is manifest; and 
it is equally clear that the trust deed, having been made within four 
months of the fihng of the bankruptcy pétition, is avoided by the ad- 
judication of the grantor therein as a bankrupt. Nothing is better 
settled under the présent bankruptcy act than that ail conveyances, 
transfers, or incumbrances, other than for value or a présent con- 
sidération, given by a bankrupt within four months of the filing of 
the pétition in bankruptcy against him, either for the purpose of 
hindering, delaying, or defrauding creditors, or giving one a préfér- 
ence over another, or the effect of which is to enable any one creditor 
to obtain a greater percentage of his debt than any other of such 
creditors of the same class, become inoperative and null and void 
upon the adjudication in bankruptcy. Wilson v. Nelson, 183 U. S. 
191, 22 Sup. Ct. 74, 46 L. Ed. 147; In re Richards, 96 Fed. 935, 37 
C. C. A. 634 ; City National Bank v. Bruce, 109 Fed. 69, 48 C. C. A. 
236 ; Stedman v. Bank of Monroe, 117 Fed. 237, 54 C. C. A. 269 ; 
Pollock V. Jones, 124 Fed. 163, 167, 61 C. C. A. 555; Collier on Bank- 
ruptcy (5th Ed.) 454, 456, 530, and cases cited. The trust deed 
was, moreover, void under the statute of West Virginia to the ex- 
tent that it sought to prefer one creditor over another, provided the 
same was assailed within four months of the recordation thereof (sec- 
tion 2, c. 74, Code W. Va. 1899), and by référence to section 67e of 
the bankruptcjr act, supra, such invalidity is expressly recognized. 

Third. Nothing that has been said herein is intended in any way 
to militate against the right of the bankrupt company to exécute 
the trust deed in question for a présent considération; but confessedly 
in this case the deed was executed to secure an antécédent debt, and 
there was no claim that at the time of its exécution there was a new 
or présent considération moving from the beneficiaries under the deed 
to the said company. On the contrary, the money due to the appellees 
herein, who accepted the bonds secured by said mortgage or trust 
deed, had long theretofore been advanced to the original promotors 
of the bankrupt company for and on account of said company, and 
had been used by said promotors in the construction and equipment 
of the plant of the bankrupt company. 

Fourth. The suggestion that the trust deed in this case should 
relate back and become effective as of the date of the contract of the 
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16th day of May, 1903, and therefore be treated as a transaction xiot 
void by the bankruptcy proceedings, is entirely untenable. Such 
would not be the resuit if the grantor in such trust deed had been 
a party to the contract, if for no other reason than because of the 
nonrecordation thereof ; and, not being a party, it assuredly could not 
serve to give such extension, and enable the bankrupt company to 
avoid the provisions of the bankrupt law, and secure its creditors one 
over another. The case of City Nat. Bank v. Bruce, 109 Fed. 69, 
48 C. C. A. 236, supra, a décision of this court, would seem to be 
conclusive of this question had the bankrupt been a party to the 
contract. In that case three notes were secured by the bankrupt in 
October, 1899, by trust deed upon bis property, the last of which 
notes fell due on the 9th of January, 1900, and on that day a new 
trust deed was executed, securing the last note of $919 and $3,681 in 
addition. Upon bankruptcy proceedings inaugurated within four 
months after the latter conveyance, the court held the deed only good 
for the amount advanced at the time of its exécution on the 9th day 
of January as the présent considération, and rejected the $919 ; the 
October deed securing the same never having been admitted to record. 
The contract of the 16th day of May, 1903, giving it the greatest pos- 
sible efifect, and treating it as an undertaking of the bankrupt com- 
pany to make a conveyance, assuredly would hâve no greater eiïect than 
one actually made in the case referred to and not recorded. In re Ronk 
(D. C.) 111 Fed. 154; Pollock v. Jones, 124 Fed. 163, 166, 61 C. 
C. A. 555; In re Dismal Swamp Contracting Co. (D. C.) 135 Fed. 415. 
What is the effect of an executory agreement in writing, stipulating 
for the exécution in future of a mortgage or deed of trust, has been 
the subject of review by the courts; and in Atkinson v. Miller, 34 
W. Va. 118, 11 S. E. 1007, 9 L. R. A. 544, it was expressly held that 
to give effect to such instrument, even as an équitable mortgage, it 
vras necessary it should be recorded to become effective against cred- 
itors and purchasers without notice. In Feely v. Bryan, 55 W. Va. 
586, 588, 589, 47 S. E. 307, in interpreting section S of chapter 74 
of the Code of 1899 of that state, supra, the court decided that if 
one loaned money to a solvent person, with an agreement that a 
mortgage was to be made on certain property to secure the loan, and 
later, when insolvent, the borrower makes the mortgage, it is not 
a good lien as to creditors existing at the time of the recorda- 
tion of the mortgage. Thèse latter décisions are of spécial impor- 
tance in this case, since the courts of bankruptcy follow the state law 
in ascertaining the validity and priority of liens against property of 
bankrupts. Collier on Bankruptcy (oth Ed.) 522; Eoveland (2d 
Ed.) 582, 595. 

Fifth. In argument counsel for appellees question the sufficiency 
of the several mechanics' liens reported upon favorably by the référée. 
No spécifie review seems to hâve been asked of the district judge 
from the décision of the référée in this respect, and certain it is the 
district judge in the order now under review does not appear to bave 
questioned the action of the référée in passing upon the validity of the 
mechanics' liens themselves, but, on the contrary, treated the m as 
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valid, and determined only the order of priority of the bonded in- 
debtedness of the bankrupt over said mechanics' liens. It is not en- 
tirely clear, therefore, that this question is before the court at ail; 
but upon the assumption that it is, the conclusion reached by us is 
that the said several mechanics' liens allowed by the référée, with the 
exception of the lien of the Pittsburg Gage & Supply Company, hâve 
been perfected and secured in substantial conformity with the laws 
of West Virginia, and that they constitute valid liens, enforceable in 
bankruptcy against the estate of the bankrupt company. The laws 
giving this class of lien should be liberally construed, so as to 
secure rights intended to be preserved; and certainly, so far as thèse 
particular liens are concerned, there is no such defect in them as 
would justify their rejection. The statute securing liens to mechan- 
ics, laborers, materialmen, and others will be found in sections 2 and 
3 of chapter 75 of the Code of 1899 of West Virginia, and Cushwa 
V. Improvement L. & B. Ass'n, 45 W. Va. 490, 32 S. E. 259, is a com- 
paratively récent and interesting discussion of the subject of such hens 
and their order of priority. 

Regarding the claim of the Pittsburg Gage & Supply Company 
for $3,193.15, the mechanic's lien in that case does not appear to 
conform to the laws of the state of West Virginia as construed 
by the Suprême Court of Appeals of that state, by which décision 
we feel bound in determining upon the validity of the statutory 
lien enforceable in bankruptcy. The précise question raised as to 
this lien — namely, whether the affidavit supporting this lien, taken 
before a notary public in the state of Pennsylvania, was properly 
authenticated — was decided in the case of L,ockhead v. Berkley 
Springs W. & I. Co., 40 W. Va. 553, 21 S. E. 1031, and such an 
authentication as we hâve in this case was therein declared to be in- 
sufficient under the laws of West Virginia, and the mechanic's lien 
declared on that account invalid. The claim of the Pittsburg Gage 
& Supply Company will therefore be treated only as an unsecured 
claim in the future conduct of this case. 

Sixth. It folio ws from what has been said that case No. 616, be- 
ing the appeal, should be dismissed, and the relief afforded herein 
given in No. 642, being the case coming under the section of the 
bankrupt act "to superintend and revise, in matter of law, the pro- 
ceedings of the several inferior courts of bankruptcy," that the action 
of said court be reversed, and the cause remanded thereto, to be pro- 
ceeded in hereafter in accordance with the views herein expressed. 
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No. 615. 

L BANKRtrpTCT — Liens — Enfoecement — Pétition to Superintend and Re- 
vise. 

Where, prior to the institution of bankruptcy proceedings, a gênerai 
créditer brought suit in a state court to bave a deed of trust on certain 
of the banlirupt's property declared a lien for the benefit of creditors 
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generally, as provided by Code W. Va. 1899, c. 74. § 2, and on institution 
of banlvruptcy proceedings botli tlie référée and district court held that 
the institution of sucli suit became inoperative to afCect the deed because 
the banliruptey proceedings were not instituted witliin four montbs sub- 
séquent to the exécution tliereof, petitioner was entitled to bave such 
décision reviewed on an application to the Circuit Court of Appeals to 
superintend and revise. 
2. Same — Proceedings m State Court — Institution of Bakkbuptcy Pbo- 

CEEDING s — E FI'ECT. 

Prior to the institution of voluntary banljruptcy proceedings by a 
farmer, suit was instituted by a gênerai créditer to bave a deed 
of trust executed by the banl^rupt while insolvent, but more than four 
months prior to the banlvruptcy proceedings, deelared for the beneflt 
of ail the banknipt's creditors, as is authorized by Code W. Va. 1899, 
c. 74, § 2. Bcld, that the creditor prosecuting such suit thereby ac- 
qiiired a statutory lien on the property covered Ij.v such deed, which was 
not afCeeted by the commencement of the bankruptcy proceedings under 
Bankr. Act July 1, 1898, c. 541, ;«) Stat. 5GH [U. S. Conip. St. 1901, p. 
3448] § 64b, subsec. 5, prescribing the priority for tlie payineut oî 
debts, including debts owing to any person who "by the laws of the 
State" is entitled to priority. 
S. Same — Peocedure. 

On the institution of bankruptcy proceedings, the bankruptcy court 
had jurisdiction to stay the prosecution of the suit in the state court, 
or in its discrétion to permit the suit to proceed to judgment; the bank 
rut^tcy proceeding being suspended in the meantime only as to that por- 
tion of tbe estate involvod In the proceedings in the state court 

4. Same — Equitable Mortgage — Lien. 

Where a wife from time to time before her husband's Insolveney 
loaned him money, with the understanding that he would secure her ïor 
tbe same on his real estate, which he subsequently did after he became 
insolvent, and tbere was nothing in the wife's debt entitling it to spécial 
équitable considération over other debts of the husband, sucli facta did 
not entitle the wife to an équitable mortgage operating to give her a 
valid lien, irrespective of a trust deed in her favor, which was not 
affected by Code W. Va. 1899, c. 74, § 2, authorizing a creditor of an 
insolvent to apply to a court of equity to vacate a préférence in favor 
of a particular creditor, and to bave the conveyance deelared for the 
beneflt of ail creditors properly joining, etc. 

5. Same— Transfebs Fraudulent as to Cbeditoes— Considération fob Coîï- 

VEYANOK— DOWEE — "^'''^LINQUISIIMENT. 

A jMStnuptial settlement made in behalf of a wife in considération of 
her relinquishment of dower is only valid as against the husband's credit- 
ors to the estent of the dower released. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Northern District of West Virginia, at Martins- 
burg. 

For opinion below, see 138 Fed. 192. 

James M. Mason, Jr., for petitioner. 

Forest W. Brown and A. W. ÀicDonald (Brown, McDonald & 
Becltwith, on the briefs), for rcspondents. 

Before PRITCFL\RD, Circuit Judge, and WADDILL and KEL- 
LER, District Judges. 

WADDILL, District Jtidge. On the lOth day of November, 1002, 
George Porterfield, a farmer, filed his voluntary pétition in bankruptcy 
in the District Court, and was on the 12th day of November, 1902, 
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cluly adjudged banknipt. Prior thereto, to wit, on the llth day of 
June, 1902, he executcd a trust deed upon his real estate to secure 
a debt of $12,500, in which his wife, Susan E. Porterfield, joined, and 
on the 1.3th day of the same month he executed a second trust deed 
to secure a debt of $4,976. 73 to his said wife, being the aggregate of 
sundry loans made by her to him from time to time since the year 
1884, and interest. On the llth and 13th days of June, 1903, the said 
George Porterfield was insolvent, though his wife did not know, or 
hâve reasonable cause to believe, the existence of such condition. That 
the trust deed in favor of said Susan E. Porterfield was made pur- 
suant to promises from time to time given her to secure her debt, and 
upon the express agreement and as the considération for the release 
of her dower by joining in the deed to secure the $12,500; she having 
on a previous occasion waived her dower upon a like understanding 
to secure $3,500 on the property, which debt, however, was paid out 
of the proceeds of the $13,500 loan; the purpose of said latter negotia- 
tion being to extinguish ail prior liens upon the property, amounting to 
sonie $5,000, and for the payment of other obligations, including an 
indebtedness to the state of West Virginia. The District Court pro- 
ceeded with the bankruptcy case, and possessed itself of the estate of 
the bankrupt, consisting of the farm known as "Cassilis," mortgaged 
as aforesaid, which was subsequently sold in said proceedings, and the 
proceeds arising therefrom, amounting to $19,420.50, brought into 
court. An account of the bankrupt's liabilities was regularly taken, 
showing an indebtedness of $44,264.35, of which $35,766.20 was un- 
secured. After the exécution of the deed of the 13th day of June, 

1902, in favor of Mrs. Porterfield, to wit, on the SOth day of August, 

1903, G. D. Moore, trustée under a certain deed of assignment from 
Eugène Baker, deceased, a creditor of said bankrupt for some $3,700, 
duly filed his bill in equity in the Circuit Court of Jefïerson County, 
W. Va., assailing the deed to secure Mrs. Porterfield, because under 
section 2 of chapter 74 of the Code of West Virginia of 1899 it con- 
stituted a préférence, and inured to the benefit of ail creditors v/hen 
so assailed within the period specified in said statute. 

Section 2, so far as applicable, is as foUows: 

"Every transfer or charge made by an insolvent debtor attempting to 
prefer any créditer of such insolvent debtor, or to secure such a creditor, or 
any surety or indorser for a debt to the exclusion or préjudice of anv other 
creditor, sliall be void as to such préférence or security, but shall be 
talîen to be for the benefit of ail creditors of such debtor, and ail the 
property so attempted to be transferred or charged shall be applied and 
paid pro rata upon ail the debts owed by such debtor at the time suc-h trans- 
fer or charge is made ; provided, that any such transfer or charge by an insolvent 
debtor shall be valid as to such préférence or prjority unless a creditor of such 
an insolvent debtor shall institute a suit in chancery within one year after 
such transfer or charge was made, to set aside and avoid tlie same and cause 
the property so transferred or charged to be applied toward the payu}ent pro 
rata of ail the debts of such insolvent debtor existing at the time such transfer 
or charge is made, subjoct, however, to the provision hereinafter eontained with 
référence to creditors uniting in sneh suit and eontribnting to the expenses there- 
of. But if such transfer or charge be admitted to record within eight montlis 
after it Is made, then such .suit to be availing must be brought within four 
months after such transfer or charge was admitted to record. Every 
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such suit shall be deemed to be brou<îbt in belinlf of the plaintiff and ail 
otlier creditoi's of such insolvent dobtor, but tlie croditor instituting such 
suit or proceediug, together witli a!l cretiitors ot sucli iusolvcut debtor, wlio 
shall corne into the suit and unité with the plaintiff before final deeree and 
agrée to contribute to the costs and expenses of said suit, shall be entitled 
to hâve their claims first paid in full pro rata out of the iiroperty so trans- 
t'erred or charged, in préférence to any créditer of such delitor who shall 
before final deeree décline or fail to so unité, and agrée to contribute to the 
cost and expenses of said suit, but not in preiorence to such ereditor as 
may attempt to sustain the préférence given him by sucb transfer or charge ; 
provided further, that nothing In this section shall be talïen to prevent the 
making of a préférence as security for the paymcnt of purchase money, 
or a bona fide loan of money, or other bona flde debt contracted at the finie 
such transfer or charge was made or as security for one who at the time 
of such transfer or charge becomes an endorser or suroty for the payment 
of money then borrowed. * * * " 

During the pendency of this suit, other creditors having tendered 
their pétitions therein, the bankruptcy proceedings were inaugurated 
as aforesaid. 

A preHminary question has been presented by the respondent's 
motion to dismiss the proceedings, because the apphcation to tliis 
court "to superintend and revise in matter of law" the action of the 
lower court is not tlie proper remedy to secure the relief asked by tlie 
petitioner. A careful considération of tliis subject has been had by 
this court at its présent term in Re Augusta Pottery Co. (Morgan v. 
First Nat. Bank of Mannington et al.) 14.5 Fed. 4GG, and for the rea- 
sons there given, which need not be added to hère, the motion to dis- 
miss should be overruled. 

The real controversy in this case turns upon what was the efïect 
of the institution and pendency of such suit in equity in the state court, 
hovv far the same afïected the debt secured in favor of Mrs. Porter- 
field under the deed assailed, and to what extent the suit inured to 
the benefit of creditors other than the plaintifif and petitioners therein 
at the time of the bankruptcy. The bankruptcy proceedings having 
been commenced more than four months after the exécution of the 
deed of the 13th day of June, 1902, in favor of Mrs. Porterfield, the 
deed was unaffected thereby, unless as the resuit of said suit in the 
state court. The référée and the District Court were both of opinion 
that the institution of such suit became inoperative to affect said deed, 
since the bankruptcy proceeding was not inaugurated within the four 
months period provided by the bankrupt act after the exécution of 
the deed, and each accordingly held the deed securing the debt to Mrs. 
Porterfield a valid préférence, to be paid in the distribution of the 
estate next after the $12,500 debt secured on the lOth day of June; 
and it is as to the correctness of thèse conclusions that \ve are to 
décide. 

Two questions are presented at the threshold : What was the proper 
course for the District Court to pursue in dealing with the case before 
it, so far as the litigation pending in the state court was concerned? 
and, secondly, what was the légal effect of the proceeding in the state 
court? Thèse questions we will consider in inverse order. 

First. The proceeding in the state court was one instituted under 
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the statute of West Virginia, which enabled a creditor of an insolvenfr 
debtor to apply to a court of equity to vacate a préférence in favor of 
a particular creditor, and hâve the conveyance declared to be for the 
benefit of ail creditors properly joining in such suit. This suit was 
regularly instituted by the petitioner hère, the holder of an unsecured 
debt of some $3,700, and the same vuider said statute clearly inured 
to the benefit of himself and ail other creditors authorized thereunder 
to intervene in the suit; and such rights could not, and should not, 
be destroyed by the subséquent act of the grantor in the trust deed 
in favor of his wife voluntarily v^'aiting beyond the four-month period, 
and then availing himself of the benefit of the bankruptcy act. Cer- 
tainly such a resuit ought not be brought about unless the interpréta- 
tion of the bankruptcy law imperatively requires it. Until the hus- 
band chose to go into bankruptcy, his creditors had no right under 
the bankrupt law to require him so to do, lie being a person "engaged 
chiefly in farming or tillage of the soil," and they had to look to the 
State law alone to ascertain their status respecting his property by 
assailing the deed made in favor of his wife, which they did. They 
could not anticipate that he would subsequently go into bankruptcy. 
Having thus availed theniselves of the remedy prescribed by the state 
statute to enforce a right secured to them conséquent upon the grant- 
or's act while insolvent — to wit, the conveyance of his property to 
give a préférence — upon instituting such proceedings in the state court 
they thereby became lienors and secured creditors, pursuant to said 
statute, under the deed of conveyance thus executed by the bankrupt, 
which conveyance the law declared upon the institution of the suit 
inured to the benefit alike of the secured creditor in the deed and his 
other creditors properly joining therein. The true intent, spirit, and 
meaning of the bankrupt act of July 1, 1898, c. 541, 30 Stat. 544 
[U. S. Comp. St. 1901, p. 3418], after enumerating the debts for 
which préférence is thereby spccially given, such as the payment of costs, 
taxes, etc., and certain labor claims, is to adopt the order of priority 
for the payment of debts prescribed by the state law; and by section 
G4b, subsec. 5 (30 Stat. 5G3 [U. S. Comp. St. 1901, p. 3448], debts 
of the character hère under considération are plainly covered, namely, 
"debts owing to any person who by the laws of the state is éntitled 
to priority." The debt secured by the trust deed of the 13th of June, 
1902, to Mrs. Porterfield, the estate of whose husband is now being 
administered by the bankrupt court, would clearly be éntitled to prior- 
ity under the laws of West Virginia, under the deed securing the 
same, either in the state court or in the bankruptcy court sitting in said 
state. The debt itself bas not been assailed, and the deed was ap- 
parently made in good faith, and within the time specified by the laws 
of the state under which the deed was given a proceeding was reg- 
ularly taken, the cft'ect of which was not to destroy the deed, but to 
cause the same, by reason of the insolvency of the grantor in the deed, 
to inure to the benefit of other creditors, as well as the beneficiary 
named in the deed. This was the condition existing at the time of the 
bankruptcy proceeding, and hence as to the property covered by that 
deed to the extent of the debt therein secured the bankruptcy court took 
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and possessed itself of such property impressed wîth the lien, and 
liable not alone to that of the beneficiary named in the deed, but sub- 
ject to the rights of ail persons whose interest had attached thereto 
by reason of the law of the state at the time of the institution of the 
bankruptcy proceeding. The statute (section 2, c. 74, supra, Code 
W. Va. 1899) has frequently been under review by the Suprême Court 
of Appeals of the state, and as construed by that court its undoubted 
meaning is that transfers and charges given or created by an in- 
solvent shall, as to existing creditors, inure to the benefit pro rata of 
such creditors, and those secured, if attacked within the period and in 
the manner contemplated by the statute ; and we think it equally clear 
from such décisions that the statute applies to debts and liens of the 
class involved in this case. Wolf v. McGugin, 37 W. Va. 561, 562, 
16 S. E. 797; Carr v. Summerfield, 47 W. Va. 155, 34 S. E. 804; 
Herold v. Barlow, 47 W. Va. 750, 754, 762, 36 S. E. 8 ; Feelv v. 
Bryan, 55 W. Va. 586, 588, 589, 47 S. E. 307. The lien hère claimed 
is analogous to that of mechanics, materialmen, subcontractors, etc., 
which class of liens hâve been respected and enforced under the 
présent bankruptcy act. They are given a lien by statute, but to be 
effective the same must be preserved and secured within a prescribed 
period by filing such claims, duly perfected, etc., for recordation in 
the designated court of the state. Being thus entitled to this inchoate 
lien, taking the steps to secure the benefit thereof within four months 
of bankruptcy has in every instance, so far as we are advised, been 
held not to be the taking of légal proceedings in contravention of the 
act, but merely doing the necessary thing — taking the essential step — 
to secure the existing right under the statute. In this class of claims, 
by reason of the work donc or supplies furnished under the agree- 
ment between the parties, the statute déclares that there shall exist 
for the amount due a lien, upon the same being properly perfected. 
In this case the lien arises pursuant to the statute, and under and by 
virtue of the deed or transfer of the debtor's property, he being an 
insolvent, provided the creditors assail the same within the statutory 
period. To say that they should lose the right thus secured by taking 
the step necessary to secure or make the same effective would be an 
anomaly. This view of the law has been steadily maintained by the 
bankruptcy courts under the présent bankruptcy act. In re Kerby- 
Dennis Co., 95 Fed. 116, 36 C. C. A. 677 ; In re Georgia Handle Co., 
109 Fed. 632, 48 C. C. A. 571 ; In re Emslie, 102 Fed. 292, 42 C. C. A. 
350; In re West Norfolk Lmnber Co. (D. C.) 112 Fed. 767; î-ott v. 
Wissler Min. Co., 133 Fed. 697, 68 C. C. A. 335. In the latter case 
this court held that the lien for supplies could be filed even after bank- 
ruptcy. 

Second. As to whether the relief to which the petitioner herein is 
entitled should hâve been afforded him by proceedings in the bank- 
ruptcy court, or that court should hâve suspended its administration 
so far as the portion of the assets of the bankrupt is concerned, prop- 
erly applicable to the lien of the deed of the 13th day of June, 1902, 
in favor of Mrs. Porterfield, is largely a matter of discrétion in the 
view we take. Either course could hâve been adopted. No question 
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of jurîsdiction was involved. The bankruptcy court clearly had juris- 
diction to proceed, and, if needs be, to hâve stayed the prosecution of 
the suit in the state court for the time being; but the state court like- 
wise, at the time of the institution of the suit therein and the com- 
mencement of the bankruptcy proceedings, had and still has jurisdic- 
tion, and we think, as a mat'ter of convenience, aside from any ques- 
tion of comity, the better plan would hâve been and is to proceed with 
the htigation in the state court, to the end that ail creditors who may 
désire to do so may appear therein, and assert their rights to such 
fund, and in the meantime the bankruptcy proceeding would as to that 
portion of the estate remain in abeyance ; the bankruptcy court carrying 
out the judgment of the state court, when duly informed thereof, in said 
proceeding. No inconvenience would arise from this except as to this 
part of the fund. The bankrupt's discharge need not be withheld. 
Creditors hâve the right to assert their claim of lien irrespective of 
discharge; and but for the fact of its being optional with them to 
appear in said suit, it would really be better for the trustée in bank- 
ruptcy to interpose therein in their behalf. 

Considération of the following subjects is désirable in view of the 
foregoing conclusions: First. Whether or not the respondent Susan 
E. Porterfield, at the time of the exécution of the trust deed in her 
behalf on the 13tli day of June, 1902, and for some years prior thereto, 
was then entitled to an équitable mortgage which operated to give 
her a valid lien, irrespective of the trust deed given in her favor, 
which was not the subject of attack under section 2, c. 74, of the Code 
of West Virginia of 1899. Secondly. Whether or not, by reason of 
having relinquished her contingent right of dower upon the express 
agreement to that effect, she should not be entitled, as a purchaser for 
value of such contingent right of dower, to maintain the trust deed 
in her favor, instead of merely holding a security over other creditors, 
and which was the subject of attack by them. Thèse two views hâve 
been earnestly and ably pressed upon the court, and as to the first 
question the learned judge of the lower court concurred in the view 
that a right of équitable lien existed in favor of Mrs. Porterfield, and 
that the same was unafifected by the statute above referred to, and that 
such équitable lien was as effective as if secured by trust deed duly 
recorded; and in support of his view spécial reliance was placed upon 
the case of James v. Gray, 131 Fed. 401, 65 C. C. A. 385. After care- 
ful considération of both questions and review of the authorities cited, 
we are unable to concur in the position either that Mrs. Porterfield is 
entitled to an équitable lien for the amount of her debt, or that she, 
by reason of her relinquishment of dower, occupies any vantage 
ground as against the creditors of her husband, except as to her com- 
muted dower in the property that she surrendered. 

The case of James v. Gray, ISlFed. 401, 65 C. C. A. 385, is a déci- 
sion of the Circuit Court of Appeals for the First Circuit, and a critical 
review of it will, we think, show what the court decided was that, 
under the laws of the state of Massachusetts as administered by the 
fédéral courts sitting in that state, a married woman was entitled to 
assert an équitable claim against the estate of her husband, either in- 
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dividually or against a partnership of which he was a member, and 
that such daim was provable in bankruptcy as an unsecured debt. Of 
the correctness of this position we entertain no serious doubt; but it 
does not follow that a daim or debt such as is held by the wife hère 
has any of the éléments of an équitable daim, entitling it to spedal 
considération over ordinary daims and liens, or that it constitutes 
an équitable lien upon the husband's property. Cases of resulting trust 
may be found in abundance, and some where, under a paroi agreement 
accompanied by possession, the rights of judgment creditors hâve 
been held subordinate to that of the équitable holder of the title 
(Floyd's Trustée v. Harding, 28 Grat. [Va.] 401; Hicks v. Riddick, 
28 Grat. [Va.] 419) ; or suits for spécifie performance, where the 
money was paid and the purchaser placed in possession of the prop- 
erty and made improvements (Snyder v. Martin, 17 W. Va. 305, 41 
Am. Rep. 670; Gallagher v. Gallagher, 31 W. Va. 9, 5 S. E. 297). 
But thèse cases do not support the contention hère made, where the 
wife merely from time to time during her husband's solvency loaned 
him money, with the understanding that he would secure her for the 
same on his real estate, which he subsequently did after he became 
insolvent. There was nothing in the wife's debt entitling it to spécial 
équitable considération over other debts due by the husband; and 
when it is sought to secure the amount by trust deed, to the exclu- 
sion of other creditors, such deed is clearly subject to the provisions 
of the statute authorizing it to be assailed, as it is to the recordation 
acts of the state. This we think clearly the law, and that the doctrine 
of a verbal promise to give a lien by mortgage or trust deed, con- 
stituting in efïect such a lien, will be found not to hâve the support of 
the authorities either of the state of West Virginia or of the fédéral 
courts. In Atkinson v. Miller, 34 W. Va. 118, 11 S. E. 1007, 9 L. R. 
A. 544, it was held that an équitable mortgage, in order to affect cred- 
itors and purchasers for value without notice, must be recorded. In 
Feely v. Bryan, 55 W. Va. 586, 588, 47 S. E. 307, it was dedded that 
if one loaned money to an insolvent person under an agreement that a 
mortgage would be made on certain property to secure the loan, and 
later when insolvent the borrower makes a mortgage, it does not create a 
préférence, under section 2, c. 74, of the Code of West Virginia of 1899, 
as to other debts existing at the date of the mortgage. This décision 
is a very récent one, and will be found to contain an interesting dis- 
cussion of the subject under considération, and is, we think, con- 
clusive against the right to set up a daim to an équitable lien hère, in 
contravention to the rights of other creditors, and regardless of the 
recordation act of West Virginia. The fédéral courts, including this 
court, in at least two décisions hâve taken this same position ; holding 
that the four month period prior to bankruptcy within which trans- 
fers of the bankrupt's property may be avoided cannot be enlarged 
and extended beyond such period, so as to prevent the assailing and 
invalidating of such conveyance, by means of a paroi agreement such 
as we hâve in this case. In a récent case decided at the présent term 
of this court (In re Augusta Pottery Co., supra) the court, having 
under review the very section of the West Virginia statute hère in- 
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volved, decided that an agreement in writing to make a mortgage 
would not operate to create a lien and extend tlie statutory period 
beyond the four months and that an agreement to liave such effect 
must necessarily be recorded (Code W. Va. 1899, c. 74, § 5; Feely v. 
Bryan, 55 W. Va. 589, 47 S. É. 307) ; and tliat the mortgage, notwith- 
standing the agreement to give the same, having been executed with- 
in four months of the bankruptcy, vvas unaffected therebv (In re 
Ronk [D. C] 111 Fed. 154; Pollock v. Jones, 134 Fed.' 1(>3. 166, 
61 C. C. A. 555; In re Dismal Swamp Contracting Co. [D. C] 135 
Fed. 415). 

Coming to the question of the efïect of the reUnquishment of dower 
by Mrs. Porterfield, in support of tlie trust deed in her behalf, we 
think it well settled that a postnuptial settlement made in behalf of 
the wife in considération of her relinquishment of dower is only valid 
to the extent of the dower released, and that Mrs. Porterfield can 
only claim such value instead of the debt secured in her favor, and 
that in this case she sliould be entitled to a lien arising from the 
sale of her husband's real estate for such commuted value of dower 
as of the time of the relinquishment thereof. Glascock v. Brandon, 
35 W. Va. 84, 12 S. E. 1103; Herold v. Barlow, 47 W. Va. 761, 3G 
S. E. 8. In the latter case it is expressly held that a transfer on ac- 
count of the dower of the wife was only good to the extent of the 
dower relinquished, and that the excess would stand for the benefit 
of other creditors. Strayer v. Long, 86 Va. 557, 10 S. E. 574; Davis 
V. Davis, 35 Grat. (Va.) 590. 

It follows from what has been said that the décision of the lower 
court should be revised, and the cause remanded thereto, to be pro- 
ceeded in therein in accordance with the vicws hère expressed; the 
petitioner to recover his costs in this court. 
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No. G17. 

Bankeuptcy — Claims — Taxes — Payment. 

A bnnlînipt wliile a deputy slieriff recoived tax bills for collection, 
including bills on bis own propert.y, amounting to ,?611.47. He made 
no final settlement witb tbe sheriff, tbongh he made large payments on 
account of tax c;olleetions, including tlie bills on bis own property. After 
tbe expiration of tlie sberiff's tenu, tbe latter made an assignmeut to 
a trustée, wbo toolv possession of ail tlie tax books, including tax bills 
found in the desk of tbe banlvrupt in the sheriff's office, amounting to 
$2,390.71. Thèse bills did not iuelude tbe bankrupt's individual taxes, 
whieh liad been taken from tbe tax books and were in the bankrupt's pos- 
session ; be claimiiig tbeni to linve been paid. Ildd that, as it was tbe 
sberiiï's duty to close his tax transactions with tbe county annually, 
and to hâve roturiied delinquent taxes unpaid, and tbe bills against 
his deputy could not be so returned, the lattor's taxes should be re- 
garded as paid, and did not constitute a valid claim against his es- 
tate in bankruptcy. 
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Appeal from the District Court of the United States for the North- 
ern District of West Virginia, at Martinsburg. 
For opinion below, see 138 Fed. 192. 

James M. Mason, Jr., for appellant. 

Forest W. Brown and A. W. McDonald, for appellees. 

Before PRITCHARD, Circuit Judge, and WADDILL and KEL- 
LER, District Judges. 

WADDILE, District Judge. This is an appcal from tlie décision of 
the United States District Court for the Northern District of West 
Virginia, involving the question of the propriety of the rejection by 
that court of the claim of $611.47, asserted by the appellant against 
the bankrupt's estate for unpaid taxes alleged to be due, and for which 
it is claimed a lien existed against the property of the bankrupt being 
administered by the court. The facts out of which the complaint 
arises are briefly thèse: The appellant's intestate, Eugène Baker, was 
the sheritï of Jefferson county, W. Va., for the period from January, 
1897, to January 1, 1901, and the bankrupt, George Portcrfiekl, was 
a deputy sheriff under him, and as such was cliarged witli the col- 
lection of the taxes for Charlestown district in said county. He resided 
in said district, and during the period of four years the taxes upon his 
real property amounted to $453.30, and his personal property to 
$55.64, which latter items, with interest, constitute the debt in ques- 
tion. Porterfield, it seems, during his term of office, had no final set- 
tlement with his principal, the sheriff, though he made on account 
of collections of taxes thus placed in his hands, including the tax bills 
on his own property, large payments either to the sheriff, from time 
to time, or in claims against the county, drawn on the sheriff, and 
turned in by him as money to the sheriff. He seems to hâve kept no 
separate account of the public money, but mingled it with his own. 
After the expiration of the term of the sheriff, and in this unsettled 
condition of accounts between the sheriff and his deputy, Porter- 
field, the sheriff made an assignment to the appellant trustée, who in 
September, 1902, took possession of ail the tax books, which included 
the tax bills for Charlestown district, found in the desk of George 
Porterfield in the office of the sheriff, which was done without the 
knowledge or consent of said Porterfield. The tax bills thus taken 
possession of amounted to the sum of some $2,390.71, and the claim is 
that an indebtedness of $3,000 was due by Porterfield. The tax 
bills thus found in Porterfield's desk did not contain his individual 
taxes, they having been from time to time taken from the tax books, 
and were in the bankrupt's pocketbook in his own possession ; the 
bankrupt's contention being that he was entitled to such bills, having 
settled with his principal for them, and while he did iiot know pre- 
cisely what, if anything, he owed on account of his deputyship, he 
thought he had sufficient uncollected tax bills, when creditcd with 
commissions and erroneous and delinquent taxes, to square himself 
with the high sheriff. 

The sole question in this appeal turns upon whether or not the taxes 
properly assessable against the individual property of the bankrupt 
l-iVj F.— 31 
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shall be treated as paid or as remaining unpaid, and to constitute 
a lien against the bankrupt's property. The référée and the lower 
court were both of the opinion that in the deaUngs between the bank- 
rupt and his principal, the high sheriff, thèse taxes were paid; that in 
the manner of dealing between the parties the bankrupt properly had 
the receipts, and that no spécifie debt for which the lien existed on ac- 
count of individual taxes due by the bankrupt existed in favor of the 
sheriff, whatever might be the true state of accounts between them on 
a gênerai settlement of their transactions ; and in this view we fully 
concur. It was the duty of the sheriff to close up his tax trans- 
actions with the county annually, and to hâve returned as delinquent 
such taxes as were unpaid and proved uncollectible. Thèse were pub- 
lic duties, with which both he and his deputy were charged; and he, 
of course, did not return his deputy's property delinquent, because, 
manifestly it could not be truthfully so returned, and should not, if 
returned, bave been allowed by the state officiais charged with the 
approval of such accounts. In the dealings between the sheriff and 
his deputy and the public thèse taxes were paid, and so treated, and 
neither he nor his deputy should be allowed now to make a contrary 
contention; particularly when the resuit would fall upon innocent 
persons in no wise responsible eitlier for their neglect of their officiai 
duty or unbusinesslike methods in discharging the same. The basis 
of the appellant's contention in this case rests upon the fact that the 
property, sold in thèse proceedings for over $19,000, itself owned 
by the tax collector, ought to bave been or could bave been returned 
delinquent, and thereby for the time being escape taxation. Such an 
occurrence ought not to bave been possible with any taxpayer, and 
should not be countenanced for a moment by the tax collector in deal- 
ing with his own property. 

The décision of the lower court is plainly right, and will be affirmed, 
with costs, Affirmed. 



FARRAR V. WHEELER. 

(Circuit Court of Appeals, First Circuit. ?.!arch 8, 190G. On reliearing, 

May 24, 1900.) 

No. 574. 

1. IKFANTS — Injuries — Eaeni:^g Capacity. 

AVlierc, in au action liy an infant, by liip fatlicr as liis npxt friend, for 
injiu-ies, tlicre was no proof tliat plaintilï liad been emaneipated by his 
fathèt-, nor tliat tbc father bad in any way waived bis rigbt to plaintiffi's 
services, until after tbe verdict, it was error for the court to permit a 
reeovery for loss of plaintiff's services during minority. 

[Ed. Note. — For cases in point, see vol. 27, Cent. Dig. Infants, § 181.] 

2. Parent and Ciiild — Emancipation — Evidence. 

That a father brought suit for injuries to his minor son as his next 
friend, v/as présent in court, prosecuted the case in his son's behalf, and 
testified concerning two interviews witli défendant in which he told dé- 
fendant that, if his son wanted to worli for him during his vacation, he 
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hnd no objection, \ras insnfflcient to show an émancipation or a waiver 
of the fatlier's right to his son's services dviring minority. 

[Ed. Note. — For cases in point, see vol. 37, Cent. Dig. Parent and Ohild, 

3. Weit of Erroe — Rémission op Part of Recovery — Conditionai, Release. 

Wliere. in an action for injuries to a miuor, défendant excepte;! to the 
court's instruction permitting a recovery for the loss of the minor's ser- 
vices during minority, the error was not affected hy tbe father's offer 
after verdict to release ail claims for damages for loss of time, services, 
or earning capacity during the minority of his son, provided the judgment 
was adirmed. 

On Rehearing. 

4. Same — Reversal — New Trial — Scope — Limitatioît — Jueiswction. 

Rev. St. § 70], provides that the Suprême Court may atHrm, modif.v. or 
reverse any judgment, deeree, or order of a Circuit Court lawt'ully 
brought before it for review, or may direct such judgment, deeree, or 
order to be rendered or such further proceediugs to be had by tbe iuferior 
court as the justice of the case may require. Eelû, that where, lu an 
action for injuries to an infant, the only error in the judgment related 
to the assessment of damages, the Circuit Court of Appeals had jurisdic- 
tion on reversal to limlt a retrial to the question of damages. 

5. Same. 

Where, in an action for injuries to a minor, it was held on a writ of 
error that the only error in the judgment was in an instruction permit- 
ting a recovery for loss of services during minority, the Circuit Court of 
Appeals on reversal and ordering a new trial only as to tbe question of 
damages vvouid not limit tlie trial to an estimate of sucli services, and 
direct the jury to find their value and deduct it from the amount of the 
verdict already rendered. 

In Error to the Circuit Court of the United States for the District 
of New Hampshire. 

John S. H. Frink (Orville E. Cain and John E. Benton, on the 
brief), for plaintiff in error. 

William A. Pew, Jr. (Harry G. Sargent, on the brief), for défend- 
ant in error. 

Before COET, PUTNAM, and LOWELE, Circuit Judges 

COET, Circuit Judge. This was an action to recover for personal 
injuries, brought by a minor through his father as next friend, in which 
the jury returned a gênerai verdict in favor of the plaintiff, assessing 
damages in the stim of $5,000. The assignments of error relate to the 
ruHngs of the court below on the assessment of damages. In the 
instructions to the jury upon this point tlie court said: 

"You may, in dctermining the damages to be awarded the plaintiff in this 
case, provided you sliall tind that be is entitled to recover, consider tbe ques- 
tion of loss of services ; that is, the plaintiff is entitled to recover, if you sball 
find from the évidence that the plaintiff is entitled to recover anything, for 
loss of his services, past and prospective, and, in determining this question, 
you may consider how his earning capacity has been afliected by the injury 
complained of." 

To this ruHng of the court the défendant excepted in substantially 
the following language: 
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"The défendant exeepts to that part of the charse which allows tlie jm-ors 
to assess damages for the loss of earuhig capacit.v of the miiior durlng his 
minority." 

Whereupon the court said: 

"My attention has been called to the question of loss of services, and I 
wish to say to you, gentlemen, that it niakes no différence to whom tUe 
money is to be paid. The plaintiff Is entitled to recover, If you shall fiud tliat 
he is entitled to recover for loss of services, irrespective of the question as to 
who gets the money. The law will tuke care of that." 

To this ruiing of the court the défendant seasonably excepted. 

From the foregoing statement it appears that the court below in- 
structed the jury in eiïect that, if they found the défendant Hable, they 
might assess damages for loss of the plaintiff's earning capacity dur- 
ing his minority, and that the jury rendered a verdict accordingly. 

Until émancipation or waiver the father had an independent cause 
of action against tlie défendant for loss of his son's services during 
minority. , Qnless, therefore, such émancipation or waiver is shown 
to hâve taken place upon the record before us, the instructions of 
the court below were too broad, and the verdict must be set aside. 

The record shows that, previous to the commencement of the présent 
suit, the father had not emancipated his son nor in any way waived his 
right to his son's services. The only évidence having any bearing on 
this question was, in substance, that the father told the défendant on 
two occasions that his son might work for him during his vacation. 
The record also shows that there was no waiver by the father of his 
claim for loss of services until after verdict. In fact, there is nothing 
in the record which indicates that any question of waiver was raised 
during the trial of the case, or was in any manner brought to the at- 
tention of the court or counsel. The record also shows that there was 
no allégation in the déclaration for damages arising from loss of earn- 
ings during minority, and, further, that no claim was made in behalf 
of the son for loss of such earnings before or during the trial of the 
case. So far as appears from the record, the first time any such claim 
on the part of the son was ever suggested was during the charge, when 
the court instructed the jury that they might assess damages for loss 
of the son's services "past and prospective." Nor does the record shovt' 
that the case was tried on the theory that the son was entitled to re- 
cover for loss of earnings during his minority, and that this was done 
with the father's consent and assistance. 

The only circumstances set forth in the record previous to the verdict 
which hâve any bearing on the question of the father's waiver are 
the following: The suit was brought by the father as next friend. 
He was présent in court prosecuting the case in his son's behalf, and 
testified about two interviews with the défendant in which he told him 
that if his son wanted to work for him during his vacation he had no 
objection. 

It is manifest that thèse circumstances, of themselves, are entirely 
immaterial on the question of the father's waiver or even consent, 
since they are perfectly consistent with the assumption that the father 
never intcnded to relinquish his claim. Thèse circumstances must be 
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supplemented by something else in the record to entitle them to any 
weight in the détermination of tliis question. If, for example, the 
déclaration had contained an allégation of damages for loss of earnings 
during minority, or if the son before or during the trial had claimed 
the right to recover for loss of thèse earnings, or if it appeared in any 
way that the trial of the case had proceeded on this theory, then the 
circLimstances that the suit was brought by the father as next friend, 
and that he appeared in court and actively assisted in maintaining the 
son's claim, might bave a material bearing on this question. 

It further appears from the record that, after the verdict and after 
the bill of exceptions was filed, but before it was allowed, the father, 
by leave of court, filed a formai waiver and release to the défendant 
of any claim for loss of his son's services during minority, to which the 
défendant objected and excepted; and that, two months after the bill 
of exceptions was allowed, the plaintiff filed the following paper, styled 
a "Remittitur" : 

"Now cornes Frank W. Wlieeler, who hrinss tliLs action as the father and 
next friend of his son, Harry B. Wlieeler. and for the purpose of avoiding a 
new trial, hereby ofCers to waive any claim for damasïes based upon loss of 
time, services, or earnins capneity of his son, Harry B. Wheelor. and ofCers 
to release under seal to the défendant, Charles D. Farrar, any and ail claims 
for damages for loss of time, services, or earning capacity, during the minority 
of said son, which I may hâve in my own right as father of the said Harry 
B. Wheeler, and a release for such claims. duly exoeuted, under seal, by the 
said Frank AV. Wheeler, is now in the possession of said plaintiff's counsel 
of record in this case as an escrow, to be delivered to said défendant. Charles 
D. Farrar, in case the judgment in this action in favor of the plaintiff is af- 
firmed." 

A reading of this paper shows that the question of release, as it 
is finally left in the record, is simply an oft'er by the father to release, 
provided the judgment below is aiïirmed. But after verdict neither 
the father's release nor ofïer of release can deprive the défendant of 
his substantial légal right r,;ider his exceptions. As the case stands 
upon the record, the father's claim or right of action for loss of the 
son's services during minority, never having been waived, is still 
outstanding, and with respect thereto the défendant is entitled to 
his day in court and the opportunity of défense. The défendant 
might or might not bave insisted upon his légal rights under his ex- 
ceptions. He might bave chosen to waive them, and to accept the 
verdict with the release tendered, and so end the controversy ; but 
since he bas not donc this, and has elected to hâve the controversy 
settled in two suits rather than in one, it is not within the province of 
the court to deprive bim of this right nor to question his judgment. 

In no adjudicated case which has been called to our attention has it 
been held that a minor was entitled to recover for loss of earnings 
during his minority upon the state of facts presented in the record 
before us. 

In Judd V. Ballard,66 Vt. 668, 30 Atl. 96, the father at the trial testi- 
fied that he had given his pon his time between the in jury complained 
of and his coming of âge, and it was held by a divided court that a 
parent might waive his claim for loss of his minor son's time after 
the commencement of the suit. 
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_ Again, in some states, where the complaint seeks to recover the en- 
tire damages for loss of the minor's time, and it is brought by the 
parent as next friend, and the parent prosecutes the case in the minor's 
behalf and testifies therein, it bas been held that thèse acts amount 
to a reHnquisliment of the parent's cause of action. Abeles v. Brans- 
field, 19 Kan. 16 ; Chesapeake & Ohio Railway Company v. Davis 
(Ky.) 58 S. W. 698. Thèse cases, however, as we bave already point- 
ed out, are clearly distinguished from the case at bar. 

Since tlie exceptions in tlie présent case are confined to tlie rnlings 
of the court on tlie question of damages, the case should go back for 
.a new trial on that question alone. 

The judgment of the Circuit Court is reversed, the verdict is set 
aside, the case is remanded to that court for further proceedings not 
inconsistent with this opinion, and the plaintiiï in error recovers bis 
costs of appeal. 

On Rehearing. 

PUTNAM, Circuit Judge. This is an action of tort for personal 
injuries, in which the judgment below was in favor of the plaintiff on 
a verdict of a jury. The suit was brought by a minor for an in jury to 
himself, and, in assessing damages, the jury were permitted to allow 
him for loss of time, services, and earning capacity during bis minority, 
in addition to what might be assesscd for bis physical sufïerings. The 
only error was in allowing damages for loss of time, services, and earn- 
ing capacity during bis minority. In ail other respects the proceed- 
ings at the trial were found to be correct. We held that the case 
should go back for a new trial on the issue of damages alone, and 
judgment was entered accordingly. The plaintiff in error, who was 
the défendant below, has now filed a pétition for rehearing, in which be 
claims that, altbougb the error related only to the ruie of damages, 
the entire verdict must, or should in justice, be set aside, and that a 
venire de novo must, or should in justice, be ordered covering ail the 
questions submitted to the jury. This is undoubtedly the rule at com- 
mon law. Of course, in criminal proceedings at common law the rule 
is even more rigid. This, however, is ail changed, so far as we are 
concerned, by varions acts of Congress, of wbicii the last was that of 
June 1, 1873, c. 355, § 2, 17 Stat. 196. This is now found in section 701 
of the Revised Statutes, as follows : 

"The Suprême Court may afflrin, mociify, or reverse any judgment, decree 
or order of a Circuit Co\u't, or District CoTirt ai-tiiis as a Circuit C'ourt, or of a 
District Court i]i prize causes, lawfully Ijrouglit beforo it for review, or may 
direct sueli .ludgment, decree or order to be reiidei-ed, or sucli further pro- 
ceediugs to be liad by the inferior court, as the justice of the case may re- 
quire." 

The séries of statutes resulting in section 701 of the Revised Stat- 
utes was formallv considered in liallew v. United States. KîO U. S. 
187, 198, 16 Sup.'Ct. 263, 40 T. Ed. 388, and séquence, and the fîexible 
powers of the Suprême Court, which powers we hokl by tlie act estab- 
lishing the Circuit Court of Appeals, was fully ex]3kiined. At page 
203 of 160 U. S., page 368 of 16 Sup. Ct. (40 L. Ed. ^88) the conclu- 
sion is as follows; 
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"From thts, and from a review of the législation on the subject of th; 
powers conferred upon thia court as a revlewing court, it follows as a neces- 
Bary conclusion that gênerai authority was given to it on a writ of error to 
talve sucli action as tlie ends of justice, not only in civil, but in criminal, cases 
might require." 

There was a gênerai verdict of guilty on two counts of the indict- 
ment, the judgment was reversed as to the first count, and the case 
remanded with instructions to enter judgment according to the ver- 
dict on the second count, "and for such proceedings with référence to 
the first count as may be in conformity to law." The question in the 
précise form we hâve hère does not seem to hâve ever been specifàcally 
passed on, but definite rulings on kindred topics establish beyond 
question the propriety of the judgment which we entered, so far as 
our légal right to enter it is concerned. We hâve met with a large 
class of cases where this broad power was exercised with référence 
to proceedings in equity, and proceedings at common law where juries 
hâve been waived ; but, in Insurance Company v. Piaggio, IG Wall. 
378, 390, 21 L. Ed. 358, the judgment was reversed, and a venire de 
novo refused, and directions entered to the Circuit Court to modify 
the judgment by disallowing a single item of $5,000, which was specific- 
ally distinguished by the verdict of the jury. So, in New York, etc., 
Railroad Company v. Estill, 147 U. S. 591, 596, 622, 13 Sup. Ct. 444, 
37 L. Ed. 292, where the jury found the issues for the plaintiff, and al- 
lowed a large amount of interest as shown by the record, but assessed 
the total damages in lump, the Suprême Court directed a new judg- 
ment allowing the principal without interest. In Felton v. Spiro, 78 
Fed. 576, 583, 24 C. C. A. 321, it appeared that the error occurred after 
verdict with référence to a motion for a new trial, and the Circuit 
Court of Appeals for the Sixth Circuit reversed the judgment of the 
court below, leaving the verdict to stand, but directing further pro- 
ceedings with regard to what was subséquent thereto. In American 
National Bank v. Williams, 101 Fed. 943, 947, 42 C. C. A. 101, the 
Circuit Court of Appeals for the Eighth Circuit reversed the judgment 
entered on a verdict of the jury, and remitted the case with directions 
to rectify the allowance of interest, and to enter a judgment for the 
diminished amount after rectification, and annulling it for the residue. 
In Great Western Coal Co v. Chicago G. W. Ry. Co., 98 Fed. 274, 279, 
39 C. C. A. 79, where the déclaration contained two counts, and a ver- 
dict had been rendered for the plaintiff on the second count, and, by di- 
rection of the trial court, for the défendant on the first count, the judg- 
ment was reversed, with an order that the judgment on the second 
count should stand, but that there should be a new trial on the first. 
In Pennsylvania Railroad Company v. Jones, 155 U. S. 333, 353, 15 
Sup. Ct. 136, 39 L. Ed. 176, the judgment below was reversed, with 
directions to permit the plaintiffs below to elect to become nonsuit as to 
one défendant, and to take judgment on the verdict against the other 
défendants, and with further directions that, if they did not so elect, 
the entire verdict was to be set aside and a new trial ordered. This 
last case was considered and approved in Washington Gas Light Com- 
pany V. Lansden, 172 U. S. 534, 556, 19 Sup. Ct. 296, 43 E. Ed. 513. 
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A number of cases will be found, both in the Suprême Court and tlie 
Circuit Courts of Appeals, where the only error related to the assess- 
ment of damages, and where it has been ordered that, on a partial re- 
mittitur, the judgment be affirmed. In such cases it has sometimes 
been required that the remittitur should be made in the Circuit Court 
and sometimes in the appellate court; and sometimes the judgment has 
been reversed and remanded to tlie court below for ail proceedings 
with référence thercto. Among thèse cases are Hansen v. Boyd, 161 
U. S. 397, 411, 412, 16 Sup. Ct. 571, 40 L. Ed. 746; and Hazard Pow- 
der Co. v. Volger, 58 Fed. 152, 157, 158, 7 C. C. A. 130, decided by the 
Circuit Court of Appeals for the Eighth Circuit on September 13, 1893. 
The latter case is peculiarly like this at bar, because, in the damages 
assessed there, the husband was allowed to recover for the loss of ser- 
vices and expenses regarding his wife, who was injured, and the court 
sifted out the détails, and pointed out the réduction to which he should 
submit, and ordered that the judgment might stand if a remittitur of 
that amount, $426, was entered. 

It is true, as the pétition before us represents, that there hâve been 
numerous cases where the error related peculiarly to damages, and yet, 
se far as the reports show, the entire verdict was set aside. In none of 
those cases, however, was the question which we are considering ex- 
amined, and therefore we are not called on to détermine whether the 
circumstances were peculiar, or whether the propriety of ordering a 
new trial on only the question of damages was brought to the atten- 
tion of the court. 

The pétition also calls our attention to the fact that injustice may be 
donc because of the well-known number of instances in which the jur- 
ors, who are opposed to each other on the question of any verdict what- 
ever, compromise on a resuit far smaller than they would willingly 
assess if the liability was unquestioned. On the other hand, there can 
be no doubt that in many cases the damages are increased by the fact 
that the défendant who is sued insists on litigating the whole matter, 
and thus, perhaps, brings out at great length aggravating circum- 
stances which otherwise would not appear, impressing the sympathies 
of the jury beyond what they otherwise would be impressed. Such 
considérations, however, are too fugitive to be taken into account by 
an appellate tribunal, which deals only with questions of law. If they 
bave any considération at al!, it is with the trial court, which may 
weigh ail such matters in determining whether to set aside the verdict 
if it appears im.proper. 

The statute which we hâve referred to, and the application of it to 
which we hâve called attention, demonstrate the flexibility of our 
powers in référence to the question before us. As the élément of 
damages as to which the error in the trial occurred was only an 
inci dental one, easily distinguished from everything else in the record, 
and as no complaint was made that the trial on the main issue was 
otherwise than just and lawful, t/e are not called on to require the 
parties in this litigation to travel again, at what may be great expansé 
and labor, a long path on account of a misdirection with référence to 
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a short one, which misdirection may prove to be, after ail, of very little 
practical conséquence. 

The petitioner also claims, inasmuch as the error related only to al- 
lowing the plaintiflf below to recover for his services, etc., during minor- 
ity, that, if we are to order a new trial only in part, we should limit it 
to an estimate of those services, and direct that the jury should find 
their value, and deduct it from the amount of the verdict already ren- 
dered. This would be a refining of the proceedings beyond anything 
heretofore known or suggested; and it would probably be illégal, be- 
cause it would be impossible to put a new jury in the place of the old 
one, and to obtain any correct détermination of the amount by which 
the verdict now before us was enhanced by reason of the error which 
occurred. 

The court having fully considered the pétition for rehearing, fîled 
on April 21, 1906, and none of the judges who concurred in the judg- 
ment desiring that a rehearing should be had, it is ordered that the 
pétition be, and the same is hereby, denied, and the mandate may issue 
forthwith. 



SWIFT & CO., Limited, v. JONES. 

(Circuit Court of Appeals, Fourth Circuit. May 3, 1000.) 

No. G34. 

CotIRTS— FEDERAL COURTS — PR.4.CTICE CONFORMITY. 

While an action at law in tlie fédéral courts may be instituted under 
the confonnity act (Rev. St. S 014, Act June 1. 1872. c. 2.".."). 17 Stat 197 
[U. S. Comp. St. 1901, p. 684]), by complaint, as distinguished from a 
formai déclaration, the fédéral court will not in ail respects be govemed 
in the condur-t of the case by the pleadings, forms, and mode of pro- 
cédure preseribed by the state law, especially with référence to questions 
pertaining to the method of trial, when inconsistent with fédéral statutes. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, §§ 000,. 
914-938.] 

Conformlty of practice in common-law actions in fédéral courts to that 
of state courts, see note to O'Connell v. Reed, 5 C. C. A. 594; Nederland 
Life Ins. Co. v. Hall, 27 C. C. A. 392.] 

REFEREIfCE FEDERAL COURTS — ACTIONS AT LAW — TBIAK 

Rev. st. §048 [U. S. Comp. St. 1901, p. 525], provides that the trial of 
issues of fact in the Circuit Courts shall be by jury, cxcept in cases of 
equity and of adniiralty and maritime jurisdiction, and except as other- 
wise provided in proceedings in bankruptcy and by the next section, which 
authorizes trial of issues of fact in civil cases by the court on stipulation 
vvaiving a jury, and section 700 [U. S. Comp. St. 1901, p. 570] déclares 
that when an issue of fact in a civil case in a circuit court is tried by the 
court without a jiiry, the ruiings of the court, if exceptod to at the time 
and duly ijrcsented by a bill of exceptions, may be reviewed by the Su- 
prême Court, and wlien the flnding is spécial the review may extend to 
the détermination of the sufflciency of the facts found to support the 
judgjnent. IleUl that, wîiere an action at law was brouïht in the Circuit 
Court, the trial judge under such sections had no power, even with the 
acquiescence of both parties, to ordor a trial before a spécial master au- 
thorized to hear and pass on the issues of fact, and report his findings to 
the court. 

[Ed. Note.— For cases in point, see vol. 13, Cent. Dig. Courts, § 931.] 
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In Error to the Circuit Court of the United States for the Eastern 
District of North Carolina. 

For opinion below, see 135 Fed. 437. 

T. W. Bickett (Arthur F. Evans, on the brief), for plaintiff in error. 
F. S. Spruih and William H. Ruffin, for défendant in error. 

Before PRITCHARD, Circuit Judge, and WADDILE and KEL- 
LER, District Judges, 

WADDILL, District Judge. The plaintiffs in error filed their 
complaint in the court below against the défendant in error to re- 
cover from him an aheged indebtedness of $2,487.75, for which they 
claim défendant was liable as guarantor upon a contract entered into 
between the plaintiffs and E. C. Jones, a son of the défendant ; the un- 
dertaking being that said E. C. Jones would faithfully perform ail the 
terms and conditions of a certain contract of agency theretofore en- 
tered into between him and the plaintiffs, and pursuant to which the 
latter appointed said E. C. Jones as their agent for the sale of their 
products in the town of Louisburg, N. C, the amount sued for being 
an alleged balance due by said E. C. Jones to the plaintiffs on account 
of the agency. The agreement or contract of agency between the 
parties is not under seal, nor the defendant's guaranty thereof, which 
is as follows: 

"In considération tliat Swift & Co., Limited, exécute the foregoing agree- 
ment witli E, C. Jones, I hereb.v guaranty the performance thereof by B. C. 
Jones of ail the terms and conditions therein by him agreed to be kept and 
performed. It is understood that this Is a continuing guaranty. [Signed] 
J. F. Jones." 

The défendant answered this complaint, setting up various dé- 
fenses, but the one chiefly relied on, and on which the court below 
based its décision, was the following clause of the contract of agency : 

"The party of the second part [E. O. Jones] was to give a fldelity bond in 
such sum, and with such comjiany as surety, as the party of the tirst part 
[Swift & Co.] shall designate; the party of the first part [Swift & Ce] to pay 
the premium." 

— The contention being, and which theory the court below adopted, 
that this clause in the contract constituted a condition précèdent to the 
defendant's guaranty; and it appearing from the facts that E. C. 
Jones, the party of the second part to the contract, had signed a blank 
application for such guaranty bond, that tha:t was ail which was in- 
cumbent upon him to do, as the plaintiffs in error, parties of the first 
part to the contract, were to designate the surety company, and pay 
the premium, which it does not appear was ever done, and said bond 
was never executed. The proceeding, though instituted in the United 
States Circuit Court, was brought under the North Carolina Code 
Procédure by complaint, instead of the usual common-law suit in that 
court, setting up the plaintiffs' cause of action. It nevertheless was 
purely a common-law case, for which the ordinary action of 
assumpsit would lie and was the proper remedy. Without con- 
sidering the assignments of error, a preliminary question is presented 
upon tlie face of the record, which the court feels called to pass 
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upon, and which, în its judgment, makes it necessary, witliout in any 
manner passing vipon the merits of the case, to remand the same to 
the lower court for further action therein. Upon the joinder of issue 
between tlie parties, as contemplated by the North CaroHiia Code Pro- 
cédure, an order was entered by the lower court, also in conformity 
therewith, referring the case to a spécial master, who was "authorized 
to hear the same, and pass upon the issues of fact arising out of the 
pleadings, and report lîis fîndings of fact to the court," to the entry 
of which order both parties by counsel assented ; and it was upon the 
findings of fact by the spécial master, who heard the évidence, and 
duly made his report thereon, that the lower court rendered its judg- 
ment in favor of the défendant. It is as to the correctness of this 
method of ascertainment of facts in a common-law case, as distin- 
guished from a jury trial or trial by the court without a jury, that we 
base our action herein. 

Under section 914 Rev. St., being section 5 of the act of June 1, 
1872, c. 255, 17 Stat. 197 [U. S. Comp. St. 1901, p. C84], it is pro- 
vided that: 

"The practice, pleadings and forms, and modes of procédure in civil causes, 
otlier tlian in equity and admiraity causes, of tlie circuit and district courts, 
.sliall eonform. as near as may be, to the practice, pleadings and forms, and 
modes of procédure existing at the time in like cases in the courts of record 
of the State in which such circuit and district courts are held, any rule of court 
to the contrary notwithstanding." 

Under this section, it may be conceded that the method of institut- 
ing the suit under the state practice by complaint, as distinguished 
from a formai déclaration, could be adopted (Nudd v. Burrows, 91 
U. S. 426, 23 L. Ed. 286 ; Railroad Co. v. Horst, 93 U. S. 291, 23 L. 
Ed. 898) ; care being observed, however, to see that there was no con- 
founding or combining légal and équitable causes of action. (New 
Orléans v. Construction Co., 129 U. S. 45, 9 Sup. Ct. 223, 3,2 L. Ed. 
607). But while this is true as to the form of the action, and 
as to many of the questions raised in the progress of the pro- 
ceedings thereof, it by no means follows that the fédéral court will 
in ail respects be governed in the conduct of the case by the "plead- 
ings and forms and mode of procédure prescribed by the state laws" ; 
and particularly is this true in regard to questions pertaining to the 
rnanner and method of the trial of the case in that court, which must 
necessarily be largely governed by the fédéral statutes and the modes 
of practice prescribed for the government of such courts. The Su- 
prême Court of the United States has, therefore, in construing the 
act in question, invariably held that the practice acts of the states 
should not be followed when in the estimation of the judges of the 
fédéral courts such législation would unwisely incumber the adminis- 
tration of the law, or tend to defeat the ends of justice in the fédéral 
tribunals ; nor should such acts be followed when the same were found 
to be inconsistent with the terms, or would tend to defeat the pur- 
pose, or impair the effect, of anv législation of Congress. Indian- 
apolis R. R. Co. v. Horst, 93 U. S. 391, 23 L. Ed. 898; Southern Pa- 
cific Co. V. Denton, 146 U. S. 202, 209, 13 Sup. Ct. 44, 36 L,. Ed. 377; 
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Luxton V. North River Bridge Co., 147 U. S. 336, 338, 13 Sup. Ct. 
356, 37 L. Ed. 194; Chappell v. United States, 160 U. S. 499, 513, 16 
Sup. Ct. 397, 40 L. Ed. 510. The Congress of the United States has 
in terms prescribed how trials in actions at law in the fédéral courts, 
certainly so far as the ascertainment and détermination of the facts 
are concerned, shall be had; namely, by jury trial, or by the court 
without the intervention of a jury, pursuant to and in the manner pre- 
scribed by the act waiving a jury. 

"Sec. 648, Rev. St. [U. S. Comp. St. 1901, p. 52,5]. The trl.nl of liîsnes of fact 
In the circuit courts, shall be hy jury, except in cases of equity aud Of ad- 
miralty and maritime jurisdiction, and except as otherwise provided in pro- 
ceedings in banlvi-uptcy, and by the iiext section. 

"Sec. 649, Rev. St. [U. S. Comp. St. 1901, p. 525]. Issues of fact in civil 
cases in any circuit court, may be tried and determiiied by the court, without 
the intervention of a jury, whenever the parties or their attorneys of record, 
file with the clerk a stipulation in writing waiving a jury. The flnrting of the 
court upon the facts, which may be either gênerai or spécial, shall bave the 
same eft'ect as the verdict of a jury." 

"Sec. 700, Rev. St. [U. S. Comp. St. 1901; p. 570]. When an issue of fact 
in any civil cause in a circuit court is tried and determined by the court with- 
out the intervention of a jury, accordiug to section six hundred and forty- 
nine, the rulings of the court in the progress of tlie trial of the cause, if ex- 
cepted to at the time, and duly presented by a bill of exceptions, may be re- 
viewed by the Suprême Court upon a writ of error or upon appeal ; and when 
the flnding is spécial the review may extend to the détermination of the suf- 
ficiency of the facts found to support tlie judgment" 

Thèse three sections constitute the vi'hole fédéral law upon the sub- 
ject, so far as this case is concerned, where the facts were ascertained 
without the intervention of a jury, and by the last-named section, the 
method of the correction of errors upon writ of error is expressly con- 
fined to the rulings of the court in the progress of the trial in the 
cause, if excepted to at the time, and duly preserved by bill of ex- 
ception ; and upon such writ of error the facts can only be inquired 
into where the finding is spécial, as distinguished from a gênerai flnd- 
ing by the trial judge. Such sections constitute within themselves a 
perfect and complète System for the guide and government of the 
fédéral courts, and ought net to be departed from. Nothing is better 
settled than that whenever Congress has leg!<,lated upon any mat- 
ter of practice, and prescribed a definite rule for the government of its 
own courts, it is to that extent exclusive of the législation of the state 
upon the same matter. Ex parte Fisk, 113 U. S. 713, 721, 5 Sup. Ct. 
724, 28 L. Ed. 1117; Whitfield v. Clark Co., 119 U. S. 522, 7 Sup. 
Ct, 306, 30 L. Ed. 500; Southern Pacific Co. v. Denton, 146 U. S. 
209, 13 Sup. Ct. 44, 36 L. Ed. 377. The state législation of North 
Carolina, in so far as the same présents the method for the ascertain- 
ment of the facts of the case under considération, contrary to and in- 
consistent with the législation of Congress on the same subject, must 
and should give way to the plain provisions of the fédéral law. It is 
the duty of the trial courts to adhère rigidly to thèse enactments of 
Congress prescribed for thcir government, and the presumptions are 
ail unfavorable to the waiver of the right of trial by jury (Hodges v. 
Easton, 106 U. S. 408, 1 Sup. Ct. 307, 27 E. Ed. U'J) ; and whenever 
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cases are submitted to them for trial without a Jury, it must plainly 
appear that the waiver was made as prescribed by the act of Con- 
gress (Hughes, Fed. Jur. oG3). R'Ioreover, the mode of proof pre- 
scribed for the trial of common-law cases by section 861 Rev. St. 
clearly indicates that such trials in the fédéral courts are only to be 
had before a jury or the court in open court. It is "that the mode of 
proof in the trial in an action at common law shall be by oral testi- 
mony and examination of witnesses in open court, except as herein- 
after provided" ; and the sections referred to in the other provisos 
(Act March 9, 1892, c. 14, 37 Stat 7 [U. S. Comp. St. 1901, p. 664]) 
relate to the taking of dépositions de bene esse and the issue of com- 
missions. Hughes, 364, supra. The question of following the state 
practice in matters of référence to référées and auditors has quite 
frequently been under review by the fédéral courts, and it may be said 
that the gênerai trend of the décisions is to the effect that such statutes 
will not be followed, and that in said courts trial by jury is the only 
prescribed method for the ascertainment of facts, uniess the same be 
waived, as contemplated by the act, except in cases of equity, ad- 
miraltv, and bankruptcy. Kearney v. Case, 13 Wall. 275, 20 L. Ed. 
395; Boogher v. New York Life Ins. Co., 103 U. S. 90, 26 L. Ed. 
310; Sulzer v. Watson (C. C.) 39 Eed. 414; Stroheim v. Deimel 
(C. C.) 73 Fed. 430, 431; United States v. Indian Grave Drainage 
Dist., 85 Fed. 928, 930, 29 C. C. A. 578; liowe Machine Co. v. Ed- 
wards, Fed. Cas. No. 6,784; Hughes, Fed. Jur, supra, 364. In the 
last-cited esse (a décision of Mr. Justice Blatchford wdiile circuit 
judge) he discusses the question of the effect of the consent to the 
référence, which, however, in that case, was signed by only one of the 
parties, and in the case of Boogher v. New York Life Ins. Co., 103 U. 
S. 90, 26 L. Ed. 310, the query is made whether in cases of waiver, 
under the state practice act of Missouri, a review would be authorized 
by the Suprême Court in such case, and the latter court makes it quite 
clear that, if such right of review could be had, it would only be 
such as existed prior to the passage of section 700, Rev. St. (being 
section 4, c. 86, of the act of March 3, 1865, 13 Stat. 501 [U. S. Comp. 
St. 1901, p. 570]), and that the review could only be entertained at 
ail by treating the referee's findings as those of the court. We do not 
mean to imply by anything stated herein that cases cannot be disposed 
of by arbitration in the fédéral practice, as in other courts, certainly 
where the rules of the fédéral court provide therefor. Alexandria 
Canal Co. v. Swann, S How. 89, 12 L. Ed. 60; Rork R. R. v. Mvers, 
18 How. 246, 15 L. Ed. 380; Flecker v. Fowler, 2 Wall. 123, 'l28, 
129, 130, 17 L. Ed. 759. In the latter case will be found a full discussion 
of this subject, and it is of spécial interest. Andes v. Slauson. 130 U. S. 
435, 438, 9 Suo. Ct. 573, 32 L. Ed. 989, is a case in which the parties 
by consent submitted the case to the judge under an order that it 
should be tried, and that "if upon its appearing to the judge upon such 
trial that there were questions of fact arising upon the issues therein 
of such character that the judge would leave them to the jury, if onc 
were présent," they should be submitted to the jury at the next term ; 
and that the only finding of the judge was a gênerai finding for the 
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plaintiff. Justice Gray, speaking for the court, said a trial tlius or- 
dered, cOnsented to, and iiad was neither a trial by jury nor a trial by 
the court, or in accordance with the acts of Congress, but was a trial 
by the judge as référée, the trial deriving its whole efficacy from the 
consent of the parties ; and in the progress of the opinion Justice Gray 
further stated that upon the trial issues of fact could only be had by 
jury at a stated term of court, unless the parties either in writing 
waived the jury, and submitted the case to the court's décision, or else 
agreed that the case should be tried and determined by a référée. The 
trial and détermination, however, of the case by a référée, referred to 
by Justice Gray in this décision, would be nothing more than was the 
trial of the case then under considération by him, namely, that of the 
judge sitting as arbitrator or référée, and whose authority so to dis- 
pose of the case was derived by reason of the consent of the parties. 
Without, therefore, in any manner questioning the right, in a proper 
case, to arbitrate, either through the judge acting as arbitrator, or 
the sélection of référées contemplated by state statute, or otherwise 
10 be chosen, we hold that it is well recognized that neither by agree- 
ment of parties nor by the laws of the state can a fédéral court sitting 
in such state, départ from the prescribed modes of procédure and 
rules embodied in the act of Congress for its guidance (Graham v. 
Bayme, 18 How. 60, 15 L. Ed. 265 ; Kelsey v. Forsyth, 21 How. 85, 
16 L. Ed. 32; Richmond v. Smith, 15 Wall. 429, 21 L. Ed. 200) ; and 
hence when it appears that the référence of the lower court was not 
in any sensé intended as an arbitration, or a purpose to hâve the réf- 
érée to whom it was referred try and détermine the same as an arbi- 
trator, but that plainly the purpose of the référence was to hâve him 
ascertain the facts, in lieu of the jury or the judge of the lower court, 
by written consent of the parties, thereby substituting his judgment 
as to the facts of the case for that of the jury or the lower court, and 
that the judgment of the lower court was the resuit merely of his find- 
ings, as distinguished from rendering judgment upon its own findings 
in a proper case, we think it clear that such practice should not be 
sanctioned or adopted as a rule applicable to the trial of cases in this 
circuit. To do so would be, in efïect, to create a new and additional 
method of disposition of common-law cases, neither provided for nor 
contemplated by the acts of Congress on the subject. 

Without, therefore, passing upon the merits of this case, the same 
will be remanded to the lower court, with directions to that court to 
award a new trial thereof, such new trial to be proceeded with and 
conducted in the manner herein prescribed; the costs in this court to 
be borne equally by the parties respectively. Remanded. 
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FOLWELL V. MILLER et al. 

(Circuit Court of Appeals, Second Circuit. April 2, 1906.) 

No. 109. 

1. COEPORATIONS LIABII.ITY OF OFFICERS — PAETICIPATION IN WrONCPUI. AoT 

OE COBPORATION LiBEL. 

Where a libel was publiished by a newspaper owiied by a coriwration, 
the président of sucii corporation was not individually liable tberefor 
because of bis officiai capacity either as président or stoclcholder, in the 
absence of bis Personal participation in such publication. 

2. Libel — Publication by Coepoeatiou — Liability of Managing Editor. 

The editor in chief of a newspaper owned and operated by a corpora- 
tion of which such editor in chief was président was not civilly liable 
for the publication of a libel by his subordinate, of which the editor in 
chief had no knowledge, and which was published during his absence 
from the office. 

[Ed. Note. — For cases in point, see vol. 32, Cent. Dig. Libel and 
Slauder, § 178.] 

3. Samk — Ratification. 

Where the editor in chief of a newspaper was not civilly liable for 
a libel published by his assistant at the time suit was brought therefor, 
no liability could be created by his alleged ratification of his assist- 
ant's act by pleading as a partial défense, the truth of certain statements 
in the libel. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Wm. L. Snyder, for plaintiff in error. 
B. F. Einstein, for défendants in error. 

Before WAEEACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

WALEACE, Circuit Judge. The trial judge in the court below di- 
lected a verdict for the défendant, upon the ground that it appeared 
by the évidence that the défendant had not participated in the publi- 
cation of the libel which was the subject of the action. The principal 
assignment of error challenges the correctness of this ruling. 

The facts proved upon the trial were thèse: The libel was pub- 
lished in the New York Times, a newspaper owned by a corporation 
in which the défendant was the principal stockholder, and of which he 
was the président. The défendant was also at the time editor in chief 
of the newspaper, having gênerai supervision of the editorial and 
ne-ws departments; but the news department was under tlie immédi- 
ate charge of a subordinate editor. The libel consisted of a news 
item, which was received by the news editor during the night of April 
•5th, and was published in the issue which went to press on the morning 
of April 6th. The défendant was absent during the period covered 
by the réception and the publication of the libel from the editorial 
nooms and the building in which the newspaper was printed, and had 
no knowledge of the publication until a subséquent day. 

That the défendant was not liable merely because he was président 
of the corporation and a stockholder is a proposition which does not 
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require extended discussion. The président of the corporation îs an 
agent of very extensive, but not unlimited, powers. He is not per- 
sonally liable because of his ofHcial capacity, any more than are the 
directors or stockholders, for torts committed by the corporation, in 
the absence of personal participation in the tortious act. As an agent, 
he is not hable for the acts of misfeasance or nonfeasance of his sub- 
ordinate agents or employés. Bath v. Caton, 37 Mich. 199; Paper 
Co. V. Dean, 123 Mass. 267 ; Brown v. Lent, 20 Vt. 529 ; Murray v. 
Usher, 117 N. Y. 542, 23 N. E. 564; Nat. Cash. Reg. Co. v. Leland, 
94 Fed. 502, 37 C. C. A. 372 ; Arthur v. Griswold, 55 N. Y. 400. 

Whether the défendant was Hable because of his relation to the 
newspaper as editor in chief, notwithstanding the libel was published 
without his knowledge or complicity, is a more debatable question. If 
that relation is one in which the editor is merely an agent and the 
proprietor is the principal, and the liability of the editor is to be tested 
by the ordinary rules of the law of principal and agent, it is plain, as 
has been already stated, that he would not be liable for any tortious 
act committed without his privity by another agent of the principal, 
whether such other agent be one of higher or lower grade. On the 
otlier hand, if the liability of the editor is coextensive with that of 
the proprietor, it is not affected or qualified by the circumstance that 
the publication was made without any personal participation on his 
part. It has long been the settled ruie that when a libel is pub- 
lished in a newspaper the fact alone is sufficient évidence to charge 
the proprietor with the guilt of its publication, and he is not permitted 
to show in exculpation that he was not privy nor assenting to, nor 
encouraging, the publication. Although it may hâve been published, 
contrary to his express orders, by a servant, if this was in the usual 
course of the servant's emplovment, the proprietor is liable. Rex v. 
Gutch, 1 Moodv & Malkin, 433 ; Rex v. Walter, 3 Esp. 21 ; Bruce v. 
Reed, 104 Pa. 414, 49 Am. Rep. 586 ; Andres v. Wells, 7 Johns. 260, 
5 Am. Dec. 267. It has never been distinctly decided that the liability 
of the editor is coextensive with that of the proprietor. Some of the 
text-writers indulge in gênerai statements which imply that the lia- 
bility is coextensive, but the authorities which they cite do not justify 
the implication. The only carefully considered adjudication unon the 
point which we hâve been able to find is Smith v. Utley, 92 Wis. 133, 
65 N. W. 744, 35 L. R. A. 620. In that case the court declared : 

"That the managing editor ot a newspaper is equally lîaiile with the 
proprietor and publisher for the conséquences in a civil action for the 
publication of the libelous' article; and this is so whether he knew of the 
publication or not, for it is his business to know, and mère want of Jinowledge 
constitutes no défense." 

The ODinion cites the statements of the text-writers and the author- 
ities referred to by them, together with some later authorities. Some 
of thèse authorities are of trivial importance. One is Watts v. Fraser, 
7 Adol. & E. 223, where both editor and printer were held liable for 
a libelous illustration, although it was published without their knowl- 
edge ; but the editor was also the proprietor of the magazine in which 
it was published. Nevin v. Speickermann ((Pa.) 4 Atl. 497, is another 
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But it did not appear in that case that the défendant was an editor, 
and the court merely approved an instruction to the jury: 

"That his being an offleer of the corporation merely would not make him 
liable for the libelous publication, but if he was engagea in the gênerai 
management of the paper, he would be liable if the publication was un- 
justified." 

Ail that Smith v. Utley really décides is that the fact that a libel is 
published without any authority from, and without the knowledge of, 
a managing editor will not relieve him from liability when it appears 
that he was actively engaged in his duties as such editor at the time 
the libel was published. The reasoning of the opinion, however, is 
to the effect that publisher and editor stand alike in responsibility for 
the publication. Another adjudication in which it was incidentally de- 
cided that the editor's liability is coextensive with that of the pro- 
prietor is Hunt v. Bennett, 19 N. Y. 173, 175. In that case the point 
was raised that the allégation in the complaint that the défendant was 
the proprietor of the newspaper in which the libelous article was pub- 
lished, without alleging that he published it, or was concerned in its 
publication, was insufficient to charge him with the conséquences. 
The court said: 

"It is enough to say in answer that It appeared upon the trial, without 
objection, that the défendant was the editor of the paper, and that the article 
eomplained of was written by his assistant. Instead, therefore, of allowing 
the objection to prevail, even if it was valid, it is our duty to conform the 
pleadings to the facts proved." 

Notwithstanding thèse adjudications, we are not convinced that the 
editor's liability is commensurate with that of the proprietor. Of 
course, he is liable equally with the proprietor when he bas personally 
assisted in any manner in the préparation, revision, or otherwise of 
the publication of the libel. There is doubtless a presumption of fact 
that the managing editor bas supervised the contents of the news- 
paper, and performed the duties of his office in that behalf. So doubt- 
less when it appears that he has actually donc so, the fact that he bas 
omitted to notice some of the contents will not relieve him from the 
conséquences of his participation. But when it appears affirmatively 
that he was not on duty during any part of the time between the récep- 
tion of the libelous matter by the newspaper and the publication, and 
could not hâve had any actual part in composing or publishing, we 
think he cannot be held liable without disregarding the settled rule of 
law by which no man is bound for the tortious act of another over 
whom he has not a master's power of control. The action of libel 
is not based upon neglect of duty, but is for a positive tort ; and there 
is no reason upon which art editor, any more than any other indi- 
vidual, can be held responsible for such a tort when it appears that he 
was actually innocent of ail complicity in it. 

It may be true that the moral responsibility of the managing editor 
of a modem newspaper for the publication of a libel is as great as that 
of the proprietor. Except upon questions of large policy, the editor in 
chief is usually suprême in controlling what shall and shall not be pub- 
lished in the newspaper, and ordinarily the proprietor delegates to him 
145 F.— 32 
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almost untrammeled power in that behalf. Indeed it is safe to say 
that generally the proprietor is the more innocent of the two for the 
publication of the libelous matter. The Pénal Code of this state 
recognizes the liability of each as identical, and its provisions are that 
every editor or proprietor of a book, newspaper, or sériai "is charge- 
able with the publication of any matter contained in such book, news- 
paper, or sériai," and that in a prosecution for libel it is not a dé- 
fense that the matter complained of was published without bis knowl- 
edge or fault, and against bis wishes by another who had no author- 
ity from him to make the publication, unless the "act was disavowed 
by him as soon as known." Section 246, Pen. Code. But in civil 
actions légal liability and moral responsibility are not always coïn- 
cident. The owner of the newspaper is liable for whatever may be 
published in it, bccause ail those who are engaged in preparing and 
publishing it are bis servants, and the publication is an act within 
the scope of their employment. It is therefore deemed the act of the 
owner himself, and, although done without his knov/ledge, or con- 
trary to his express instructions, he must bear the conséquences. The 
same principle applies to every tort committed by a servant in the 
course of his employment, whether it is a mère neglect or a tort of a 
willful and malicious quality. The editor, however, exercises a dele- 
gated authority for the owner, and consequently is but an agent of the 
owner, even though he be the editor in chief. His subordinates are 
not his agents or servants, because the power to sélect them and dis- 
charge them belongs to the owner, and they are not under his control 
when that power résides in a higher agent, notwithstanding he is per- 
mitted to control them when the owner does not see fit to intervene. 
It is impossible to differentiate the relation of an editor and proprie- 
tor from that of an agent and principal. We conclude that the trial 
judge correctly ruled that the défendant was not liable for the act of 
his subordinate under the circumstances of this case. 

It is urged for the plaintiiï in error that some of the averments of 
the answer, setting up as a partial défense the truth of certain state- 
ments in the libel, amounts to a ratification by the défendant of the act 
of his assistant editor, and renders the défendant liable as though he 
had originally directed the publication. It is a sufificient answer to 
this contention to say that, unless there was a cause of action against 
the défendant" at the time the action vv'as commenced, none which 
would maintain it could be created by his subséquent conduct. 

The court below properly directed a verdict for the défendant, and 
accordingly the judgment is afïirmed. 



IIOLBROOK, CABOT & DALY CONTKACTING CO. v. MENARD. 

(Circuit Court of Appeals, Second Circuit. April 17, 1906.) 

No. 580. 

Wkit of Erïîoe — Joint Judoment — Sepaeate Proceedings — Dismissai^. 

Plaintiiï alleged injury in a coilision between one of the cars of a rail- 
waj^ Company and one of tlie truelis of a coutracting company. Slie made 
botli companies défendant, averring tliat lier injuries were iuilicted by 
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reason of the "carelessness and négligence of the défendants, their serv- 
ants, agents, or employés," and demamled jucigment "against the défend- 
ants." Détendants appeared separately, aud judgment was entered in 
favor of plaintifC after trial against both, wlicreupon défendant contracting 
Company sued ont a writ of error, witliout référence to its codefendant. or 
any sliowing tliat the latter had been notified to appear and failer to 
do so, or had refiised to join in the proceedings in error. Held, that the 
judgment was .ioint, and therefore the several writ of error could not be 
sustained. 

[Ed. Xote. — For cases in point, see vol. 2, Cent. Dig. Appeal and Error, 
§ 1811.] 

In Error to the Circuit Court of the United States for tlie Southern 
District of New York. 

This cause cornes hère upon a writ of error to review a judgment 
of tlie Circuit Court, Southern District of New York, in favor of de- 
fendant in error, who was plaintifï below, against plaintiff in error 
and the Interurban Street Railway Company, who were défendants 
below. 

Benjamin Patterson, for plaintiff in error. 
J. M. Gardner, for défendant in error. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

PER CURIAM. Upon the cause being reached for argument, the 
défendant in error moved to dismiss the writ of error, upon the ground 
that, the judgment appealed from being a joint one and the code- 
fendant not joined in the writ, this court is without jurisdiction to hear 
the appeal. The motion is made upon the record, and the record only 
can be considered. Inglehart v. Stansbury, 151 U. S. 72, 14 Sup. 
Ct. 237, 38 L. Ed. 76. It discloses the following f acts : Plaintiff 
averred that she was injured by reason of a collision between one of 
the cars of the Interurban Street Railway Company and one of the 
trucks of the Holbrook, Cabot & Daly Contracting Company. She 
made both companies défendant, averred that her injuries were inflict- 
ed by reason of the "carelessness and négligence of the défendants, 
their servants, agents, or employés," and demanded judgment "against 
the défendants." The cause came on to trial at a jury session of the 
Circuit Court in April, 1905, the défendant Holbrook, Cabot & Daly 
Contracting Company appearing by its attorney, and the défendant 
Interurban Street Railway Company appearing by its attorney, and 
the plaintifï appearing by her attorney. The jury rendered a verdict 
against both défendants, and on April 19th judgment was entered in 
favor of plaintifï against both. The défendant Holbrook, Cabot & 
Daly Contracting Company secured the allowance of a writ of error 
(which in no way indicates upon its face the existence of a codefend- 
ant) on May 29, 1905, and its bill of exceptions was settled on Sep- 
tember llth. 

It is a familiar doctrine that in cases at law where the judgment is 
joint ail the parties against whom it is rendered must join in the writ 
of error. The reasons for this practice are that the successful party 
may be at liberty to proceed in the enforcement of his judgment against 
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the parties who do not désire to hâve it reviewed, and that tîie appel- 
late tribunal shall not be required to décide a second or third time the 
same question on the same record. Hardee v. Wilson, 146 U. S. 181, 
13 Sup. Ct. 39, 36 L,. Ed. 933. Where one of the parties refuses to 
join in a writ of error, the other may hâve a remedy by summons and 
severance. Courts hâve grown more libéral, and the formai practice 
of summons and severance is no longer required; but the Suprême 
Court has uniformly insisted that the record shall disclose that the 
party had been notified to appear, and had failed to appear, or, if ap- 
pearing, had refused to join, and that on that ground the court granted 
an appeal to the party who prayed for it as to his own interest. Mason 
y. _U. S., 136 U. S. 581, 10 Sup. Ct. 1062, 34 L,. Ed. 345 ; Hardee v. 
Wilson, supra; Inglehart v. Stansburv, supra; Davis v. Mercantile 
Trust Co., 152 U. S. 593, 14 Sup. Ct. 693, 38 L. Ed. 563; Beardsley v. 
Ark. & Louisiana Railway, 158 U. S. 127, 15 Sup. Ct. 786, 39 L. Ed. 
919. 

We are constrained by thèse décisions to grant this motion. It îs ap- 
parent that through failure to conform to the estahlished practice the 
very thing has happened which that practice was designed to avoid, 
viz., another appeal from the same judgment. The record does not 
disclose it, but we must take judicial notice that at this same session 
a writ of error to review the same judgment, sued out by the railway 
Company, is presented for considération, and a similar motion made 
with regard to it. The authorities cited are directly in point and con- 
trolling. 

The motion is granted. 



INTEîlUUBAN ST. RT. CO. v. MENARD. 

(Circuit Court of Appeals, Second Circuit. April 17, 190G.)' 

No. 204. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon writ of error to review a judgment of 
the Circuit Court, Southern District of New York, in favor of défend- 
ant in error, who was plaintiff below, against plaintiff in error and the 
Holbrook, Cabot & Daly Contracting Company, who were défendants 
below. 

Joseph Daly, for plaintifï in error. 
J. M. Gardner, for défendant in error. 

Before WALLACE, EACOMBE, and TOWNSEND, Circuit 
Judges. .^^...^__^..„_____ 

PER CURIAM. Motion is made to dismiss the writ of error which 
was sued out by the railway company to review the judgment con- 
sidered in Holbrook, Cabot & Daly Contracting Company v. Menard, 
opinion in which is herewith handed down (145 Fed. 49C). There is 
nothing in the record to show summons and severance or its équiva- 
lent, and for the reasons set forth in that opinion the motion must be 
granted. 
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THE JOHN McCULLOUGH. 

(Circuit Court of Appeals, Second Circuit. Aprll 2, 1900.) 

No. 184. 

Collision — Suit fok Damages — Failure or Pkoof. 

A deeree dismiKsing a libel filed by tlie tug Ricliards against tlie 
ferryboat MeCullougli for a collision wlien the vossels were on converginfï 
courses aftirmed, on the ground tliat the évidence either showed that 
the vt'ssels approached cach otlier on crossing courses, and the Richards. 
Laving the JloCnllough on lier star!)oard hand. was in fault for not 
seeing her, and conforming to her signal by allowing her to pass ahead, 
as was her right, or that it failod to establish that the McCullough was 
an overtaking vessel. 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

This cause cornes hère upon appeal by hbelants from a decree of 
the District Court, Eastern District of New York, dismissing the libel. 

The following is the opinion of tlie District Court by Tliomas, 
District Judge: 

The ferryboat McCullough was approaching her slip at Chambers street 
on a course about southeast by south. The tug Richards was deseending 
the river on a course about south by west. The port bow of tlie McCullough 
struck the starboard side of the Itichards some 20 to .30 feet forward of 
her stern. Each daims that the other was the overtaking boa t. The McCul- 
lough is 217 feet long, and of the propeller type. Tlie Richards is probably 
about 80 feet long, and was light. It is évident that as the vessels approached 
the place of collision they should bave seen each other on crossing courses 
for some distinct finie before the collision occurred, and should bave ap- 
prehended the collision. The McCullough gives évidence that slie did see 
the Richards above her, as far up as pier 27, while the McCuUougli was 
ofl: Franklin street, and that she blew three several single whistles, and 
in default of answer slowed, stoj)pcd, and backed her engines, but that 
the Richards came forging alongside and past her, starboarding, so as to 
throw her stern against the ferryboat. TÎie Richards gives évidence that 
lier captain, mate, and others of the crew did not see the McCullough until 
she came up from behind, and was 10 or 12 feet away. As already stated, 
two vessels could hardly, in the use of proper care, approach each other 
on the courses given without previously seeing eacli other, if there was a 
good lookout, whichever vessel was ahead. Let it be adniitted Hiat the 
Richards was some 50 or 60 feet ahead when the collision occurred. How 
did she get ahead? Was she at ail times ahead, or did she at one time 
bave the McCullough on her starboard bow, and pass in front of her? 
Tlie question is not which boat was ahead at the time of the collision, but did 
the Richards pass the McCullough after having her on her starboard bow; 
that is, did the McCullough bave the right to be ahead? It is not probable 
that the McCullough was the faster vessel, or was going faster. Tn any case 
the vessels were on crossing courses. There were numeroua vessels and 
tows in the neighborhood. A New York Central tug and a float were maneu- 
vering near the New Yorlî shore opposite Franklin street, and somewhat 
meuacing navigation, at least, so that the tug l'aimer and her tow had 
stôpped for them. Two ferryboats were drawing away from the New York 
shore below Chambers street ; a ship was passing up nearer the middle of 
the river. Behind the Palnier was the Krie tug Rogers and her tow, bound 
for Duane street. Other tows were passing farther ont thau tUe vessels 
immediately concerned. It may be that the Palmer and the detaining tug 
at Franklin street fixed the attention of the navigators of the Richards, and 
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that she tliertby failed to liear the MeCullouiïh's sisnals and to see hor. 
Farrell, master and owner of tbe Kichards, states tliat he was aliead of 
the McOullougb. His mate conflrms this, aiid the eiigiiieer adds suinetlnng 
iu corroboratiou. The master, mate, and steward of the Pahner make 
the same statement. So as the Richards reaehed tbe place of collision he 
juay bave beeii ahead ; but was he ever behindV That is the question. For 
if he was, he at some time bad tbe McCullough on his starboard hand, 
and in that case had no right to be ahead. Tbe master. ynartermaster, aud 
deckhand of the MeCullough state that tbe Richards was above tbe Mc- 
Cullough at ail times, until she passed just at tbe moment of collision, and 
that the MeCullough signaled her in vain. The McCullougb's engineer gives 
some corroboration. The pilot of tbe Susquebanna conflrms the IVrcCuI- 
lough's contention. Tbe master of the Rogers adds strength to tbe McCul- 
lougb's case. Hoyt, tbe master of the Orange, adds nothing. His évidence, 
if anythlng, aids the Richards. Tbe master and mate of tbe Pahner were at- 
tentive to tbe tug and float inside them, and so fearful of collision witb 
them that they stopped, awaiting tbeir departure. Tbey were honest m 
intention, but it is thought not very watchful of the MeCullough and the 
Richards. Tbe steward of the Pahner was an Intelligent person, Dut he 
was idling in the bow of the Palmer, and It is not believed tbat he notlced 
closely. The master and mate of the Richards did not know of the ap- 
proach of the MeCullough until she was alniost upon them, which shows no 
high degree of observation, for upon the orossing courses they should 
bave seen. The master of the MeCullough dld see the Richards, and un- 
doubtedly signaled her. He was not an altogetber satisfactory witness, but 
his signais, sufflciently proven to bave been given, sbow that he saw the Rich- 
ards, and claimed the right of way. The Rogers master was employed by the 
Erie Company. He was a fair witness. Tbe master of tbe Susquebanna 
was an excellent witness. He had an opportunity to see and to hear. It 
was his business to know tbe conditions about him before he passed up 
the river. Tbe McCullougb's whistle attracted his attention to tbe event and 
the locality of the MeCullough and the Richards. He placed tbe Richards 
up river. Tbe burden of proof is upon the owners of the Richards in 
their action ; it is upon the owners of the MeCullough in its action. Con- 
sidering the burden of proof, it seems quite as probable that tbe Richards at 
one time had the MeCullough on her starboard hand, and drew ahead of 
her until she almost crossed her bow, as that the Richards was always ahead, 
and never owed tbe MeCullough any duty. It may be that the Richards was 
going f aster, and got ahead. But she could not get ahead without crossing 
the McCullougb's bow, as their courses crossed. Therefore, it is decided 
that it Is not proved whetber the MeCullough was or was not an over- 
taking vessel. When the évidence on one side goes so far as to neutralise tbe 
évidence on the other, the burden of proof should détermine tbe décision. 
In tbe action against the Richards the same state of facts appears. But 
hère the burden of proof is sbifted. Tbe libel in each action is dismissed 
for lack of sufficient controlling évidence to support it, without costs to either 
party, 

La Roy S. Gove, for appellants. 
Herbert Green, for appellee. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

PER CURIAM. Libelants contend tliat the ferryboat MeCullough 
was solely in fault for a collision between her and libelants' ttig the 
Léonard Richards. There is much conflict in the testimony upon sev- 
eral of the important points involved. The cause was tried in the prés- 
ence of the district judge, who saw ail the witnesses, and himself 
closely questioned several of the important ones. We do not feel 
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warrantée! in disturbing his finclîngs as to the facts. Our own impres- 
sion from reading the record is tliat when the vessels first drew to- 
wards each other they were on crossing courses, the Richards having 
the ferrj'boat on her starboard hand ; that tlieir respective obligations 
were fixed by that circumstance ; that the ferryboat signaled and navi- 
gated in conformity to such obligations, while the Richards failed to 
heed the signais, and kept on across the bow of the ferryboat. For 
some reason the testimony as given ap])cars not to bave been so per- 
suasive as it looks in print, and Judge Thomas found, not that the ves- 
sels were on crossing courses, but that the Richards, on whose owners 
was the burden of proof, had "not proved whether the McCuUough 
was or was not an overtaking vessel." Certainly there is no such clear 
weight of testimony as would induce this court to disregard such find- 
ing, and to hold that she was an overtaking vessel. Whether we find, 
as the weight of the testimony seems to indicate, that the vessels were 
on crossing courses, or, as the district judge found, that libelants had 
not proved that the McCullough was an overtaking vessel, the resuit 
would be the same — a dismissal of the libcl. 
The decree is afïirmed, with costs. 



THE TRANSFER XO. l-j. 

(Circuit Court of Appeals, Second Cii-cuit. April 17, lOOlJ.) 

No. 212. 

1. COLUSTON — IN'SPECTORS' RULES CeOSS-SiGNALS. 

Insiiectors' rule No. 3, prohibitins the giviiig of pross-signals when 
vessels nre tipproachiiis eacli o'iier tvnm oriposhe directious. ttoe* not md- 
ply to vessels ou crossing courses, nor hâve inspectors power to make rules 
wbicli would deprive a vet^sel of a rigJit gi^en her by tlie Ktatutory Uiivi- 
gation rules. 

2. Same-Steam Vessels Crorsimc! — Violation ok Rules. 

A tug hcld solely in fault for a collision hetween bcr tow. a car flont 
on her stju1)oar<l side, and a steaniship. wliere tbe two ;ii»proacliPd e:i<-h 
other ou crossing courses, and the tug, having the stoasjisliip on her star- 
board biUid, jH'fsisted in eros^àng ahe.al witliout lun iug obtained tiie con- 
sent of tbe other vessel. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a decree of the District 
Court, Southern District of New York, holding the tug solely respon- 
sible for damages resulting from a collision between a car float which 
she had in tow and libelant's steamer City of Atlanta. 

Henry G. Ward, for appellant. 
Clarence S. Haight, for appellee. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

PER CURIAM. We fully concur in the findings and conclusions 
of the district judge, and do not think it necessary to add anything to 
his comments upon disposing of the case except in a minor particular. 
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It is suggested that the tug had no business to give a cross-signal, 
such suggestion being apparently witb référence to the inspectors' 
rule forbidding the use of such signais. That rule (rule III, as 
amended January 25, 1899) is by its terms restricted to "vessels ap- 
proaching each otlier from opposite directions," and does not cover 
vessels on crossing courses, as thèse were, where under the steering 
and sailing rules one is burdened and the other privileged. There is 
nothing which forbids either of such vessels, while still at a safe dis- 
tance from the other, to propose a modification of some indicated 
maneuver. Moreover, as we pointed out in The John King, 49 Fed. 
4G9, 1 C. C. A. 319, when under the steering and sailing rules a vessel 
lias the right to make a particular maneuver, she cannot be deprived 
of such right by any rule of the inspector forbidding her to sound a 
signal which would indicate her intention to make that particular ma- 
neuver. The power of the inspector to make rules is restricted to 
such as are "not inconsistent with the provisions of [the] Act of June 
r, 1897, c. 4, 30 Stat. 96 [U. S. Comp. St. 1901, p. 28751," adopting 
régulations for preventing collisions upon harbors and inland waters. 
See section 2 of that act (30 Stat. 102 [U. S. Comp. St. 1901, p. 2884]). 

Irrespective, however, of any questions as to what signais she blew 
and when, the tug had the steamer on her starboard hand, and there 
was nothing in the circumstances of the case which prevented the 
application of articles 19 and 22. She was clearly in fault for pro- 
ceeding to cross the bows of the steamer without first having, while 
at a safe distance, obtained the latter's assent to such navigation. The 
persistent advance of the tug beyond the safety limit, sounding signais 
which indicated an intention to continue such advance, was a sufficient 
indication to the privileged vessel to warrant her in stopping and re- 
versing. Our impression from an examination of the record is that 
if she had maintained her course and speed to the end she would hâve 
eut down the starboard car float. 

The decree is affirmed, with interest and costs. 



ÏACOMA RY. & POWER CO. v. GP^IGER. 

(Circuit Court of Appeais, Nintli Circuit. May 14, lOOG.) 

No. 1,289 

1. ApPEAIj — ASSïGNMKNT OF ErROE — NEW TRIAI. — REFUSAI, TO GEANT. 

The refusai of the trial court to grant a new trial cannot be made the 
subject of an assignment of error in tbe Circuit Court of Appeals. 

[Ed. Note. — For cases in point, see vol. 3, Cent. Dig. Appeal aud 
Error, § 3864.] 

2. Courts — Fedkbal Couets — .Judicial District — Division ©f State. 

Tbe division of tbe state of Washington into two .iudicial districts 
left tbe then existing Circuit and District Courts restricted orily as to 
territory and intact as to ail other respects. 

In Error to the Circuit Court of the United States for the Western 
Division of the Western District of Washington. 
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B. S. Grosscup, Charles O. Bâtes, and Walter M. Harvey, for 
plaintiff in error. 

Edward E. Cushman, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

ROSS, Circuit Judge. Tliat tlie refusai of the trial court to grant 
a new trial is not the subject of an assignment for error hère has 
been decided too often to require a citation of the décisions. If the 
assignment to the effect that the court below erred in overruling the 
defendant's "challenge to the jurisdiction of the above-entitled court 
at the time of the hearing" of the motion for a new trial can be con- 
sidered, it is disposed of Jdv the décision of this court at the last term 
in the case of the Seattle Electric Company v. Hartless et al., 144 Fed. 
379, where we held that the division of the state of Washington into 
two judicial districts left the then existing Circuit and District Courts 
restricted only as to territory, and intact in ail other respects. 

The remaining assignments of error relate only to the proceedings 
upon the trial of the case in the court below, concerning which there 
is no bill of exceptions. 

Motion to dismiss denied, and the judgment affirmed. 



UTAH-KEVADA CO. v. D13 LAMAR. 

(Circuit Court of Appeals, Nintli Circuit. May 14, 1900.) 

No. 1,267. 

Removai, of Causks — Recasttns Pleadings — Division of Cause — Effect. 

On the removai of a cause to obtain botli équitable aud légal relief, com- 
plainant flled amended pleadings, as re<iuired by Circuit Court rule 19, 
splittiiig the cause into tv.'o, ono an action at law, and tho other a suit in 
equity, after which it was held in the law action that the cause was im- 
properly removed. Held, that the biU in equity so filed did not con- 
stitute the commencement of a separate and distinct suit, and henee on 
the reversai of a decree thereln the suit should be remanded to the state 
court. 

Appeal from the Circuit Court of the United States for the Northern 
District of California. 

Houx & Barrett, James G. Maguire, W. H. Metson, and J. T. 
Houx, for appellant. 

Alfred Sutro, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

ROSS, Circuit Judge. The decree appealed from dismissed the 
cause "for failure on complainant's part to comply with the sixty-ninth 
equity rule in the matter of taking testimony," and awardcd the de- 
fendant to the suit costs against the complainant, taxcd at $59.90. 

Counsel for the respective parties are agreed that the judgment 
must be reversed, but disagree as to what the provisions of the judg- 
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ment of reversai should be; the appellant claiming that the Judgment 
appealed from should be reversed with directions to the court below 
to remand the cause to the state court, and the appellee contending that 
it should be reversed with directions "to permit the parties to aniend 
the pleadings, if so advised, so as to show the requisite diversity of 
citizenship between the assigner of the appellant and the appellee." 
The légal side of the cause was before this court at the Octobcr Term, 
1904, when we held that the Circuit Court was without jurisdiction, 
for the reason that the action was based on an assigned contract, and 
it did not appear that the assigner of the chose in action and the de- 
fendant thereto, the appellee in that case, as in this, had the requisite 
diverse citizenship. Utah-Nevada Company v. De Lamar, 133 Fed. 
113, 66 C. C. A. 179. 

Objection is taken by the appellee to those portions of the printed 
record which embrace: (1) The original complaint filed by the 
Utah-Nevada Company against De Lamar in the superior court of the 
city and county of San Francisco, state of California, on the 12th day 
of February, 1903; (2) pétition of the défendant thereto for the re- 
moval of that cause from that court to the court below; (3) the order 
of the state court transferring the cause to the court below ; (4) the 
notice of a motion made by the plaintiff in the case to remand the 
cause to the state court; (5) the order of the court below denying the 
motion to remand; and (6) the notice of a motion made by the de- 
fendant to the suit that the plaintiff replead in the Circuit Court. 

The appellee also requested the insertion into the printed record 
herein of : (1) The answer of the défendant to the bill of complaint 
filed by the plaintiff in the court below; (3) the enrollment; (3) prsec- 
ipe for transcript on appeal; and (4) certifîcate of the clerk to the 
record on appeal herein. 

We think the objections made by the appellee to the record are not 
well taken. The suit was commenced in one of the superior courts 
of the state of California, in which state légal and équitable grounds 
of action may be and are joined in one complaint. The défendant to 
the suit moved the state court for an order removing the cause to the 
United States Circuit Court, which order was made, and, upon the 
transfer of the cause to the court below, the plaintiff therein moved 
the Circuit Court to remand the cause to the state court, which motion 
the courï below denied, and, in view of the rule prevailing in the 
fédéral courts requiring légal and équitable grounds of action to be 
separately proceeded upon, ordered that the plaintiff recast its plead- 
ings therein, which was donc ; the complaint on the law side of the 
court being numbered in the court files 13,220, and being that branch 
of the cause disposed of by this court in its opinion and judgment ren- 
dered October 3, 1904, and reported in 133 Fed. 113, 66 C. C. A. 179, 
and the bill presenting the plaintiff's alleged equities being numbered 
in the files of the court 13,220A, and being that disposed of by the 
judgment from which the présent appeal is brought. 

It is manifest that neither the enrollment, prœcipe for transcript on 
appeal, nor the certifîcate of the clerk to the record on appeal, could, 
if they had undertaken to do so, make of the fîling of such a bill, under 
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such circumstances, the original commencement of tlie suit; but an 
inspection of those papers fails to sliow tliat eitlier of them under- 
took to do anytfiing of tlie sort. 

It is, we thinlf, also perfectly clear that the recasting of tlie plead- 
ings in tlie court below by reason of the rule prevailing in the fédéral 
courts, to the effect that légal and équitable remédies must be separate- 
ly sought, was but a continuation in the fédéral court of the case orig- 
inally brought in the state court, and by it transferred to the fédéral 
court, and constituted parts and parcels of the same cause of action; 
and such are the provisions of rule 19 of the rules of practice in the 
Circuit Court, that rule being as foUows: 

"Rule 19. Amendmeiit on Reruovnl Proceodings. If the coniplaiiit In a 
(tause remoYCd from a state court combine causes of action for both légal and 
équitable relief, the plaintiff may, without any order of court, within ten days 
froni the filing of the transcript, if flled by him, or if flled by any other 
partj', within ten days after notice of such filing, or within ten days after 
the décision upon a motion to romand, if a motion to r(!inand be made and 
denied, serve uix)n the opposite party and fllo with the clerk sei)arate amended 
complaints, one on the lavv side of the court for the légal relief, and the other 
on the equity side of the court for the équitable relief, or may, at his option, 
without any order of court, serve upon the opposite party and file with the 
clerk, an amended complaint eliminating froiii tbe cause eitlier the légal or 
the équitable part thereof as he may elect. It sliall be the duty of the plaintiff 
in the cases above mentioned to take one or tlie otlier of the courses above 
pointed out, within the times above provided ; and tlie tinie of tbe opposite party 
to appear or plead or take any other step in the cause shall not commence to 
run until the amendment is made as above specilied; and if such amendment 
be not so made the cause may on motion of any adverse party, on due notice, 
be dismissed for want of prosecution. 

"The plaintift in any cause removed from a state court may in ail cases 
amend his complaint, as of course, and without any order therefor. in any 
other respect, within the times above specified. Any amended complaint 
served and Sied as above provided shall be dcemed and treated as a continua- 
tion of the suit removed from the state court." 

The circumstance that the bill filed by the plaintiff on the equity 
side of the court is not in terms declared to be an amended complaint 
is unimportant, for a pleading is not what it is called, but what it 
really is. Its character is to be determined by the court. Mills v. 
Fletcher, 100 Cal. 148, 34 Pac, 6.37. This bill, however, does express- 
ly state upon its face that the cause is one "removed from the superior 
court in and for the city and county of San Francisco, state of Cali- 
fornia, on pétition of défendant," and in its introductory part expressly 
States that the complainant is "continuing to object to the jurisdiction 
of said Circuit Court." In other vvords, it was not there as an original 
complainant, but under compulsion, continuing its objections to the 
jurisdiction of the fédéral court, and filing the bill only in accordance 
with the rule prevailing in that court. 

None of the cases cited by the appellee sustains his contention that 
such repleading in the fédéral court is a commencement of a separate 
and distinct suit from the cause removed from the state court. 

It results from what has been said that the judgment must be re- 
versed, and cause remanded to the court below, with directions to 
remand the cause to the state court from whence it came. 
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PBNDLEÏON et al. v. UNITED STATIJS & VïïNEZUEIvA CO. et al. 
(Circuit Court of Appeals, Seœnd Circuit. April 17, 1906.) 

No. 104. 

SHIPPJNO — DlïAD FREIGHT ASn DeJIURRAGE — LiABIOTY OF CHAETIÎBER. 

Evidence hcUl to suijport flndinss by tlie trial court tliat libelants liad 
not est.iblished tlieir claim for dead freislit under a cbarter based on 
the grouiid tliat tlie water on a bar was not of suliicient deptli to enable 
the vessel to load a full cargo, nor that tliere was a failure to exercise 
custoniary disj)atch in diseiinrging wliicli eutitled tlieui to demurrage. 

[Ed. Note. — Deinvu-rage. seo notes to ITarrison v. Smitb, 14 C. C. A. 
C57 ; Kandall v. Sprague, 21 0. C. A. 3;j7 ; Ilagernuiu y. Norton, 46 C. 
C. A. 4.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a decree of the district court, 
Southern District of New York, dismissing a libel by the owuers of the 
brig Jennio Hurlbut to recover freight, dead freight, average, and de- 
murrage under a charter of that vessel for a voyage from Maracaibo to 
New York to carry a fnll cargo of asphalt in boxes ana/^r barrels. The treiglit 
aud average were paid into court after libel was flled. The cargo carried 
was 418 tons Vi-hile the capacity of the brig was 720 tons. The contention 
of libelants is that so short a cargo was taken because thore was not 
water enough on a bar whieh had to be crosi'cd in getting out of the Gulf 
of Maracaibo to admit of the vessel carrying more. Tlie resiwndents in- 
sisted that they had asjihalt ready to ship sutlicient to give a full cargo, 
but that the master refiised to load it, although there was sufflcient water l'or 
the brig to carry it out of the gulf in safety, 

H. W. Goodrich, for appellants. 
Mark Ash, for appellees. 

Argued before WALLACE. LACOMIlE, and TOWNSEND, Cir- 
cuit Judges. 

PER CURIAM. The master, whose testunony was talcen on dépo- 
sition, nowhere statcs tliat there was not sufficient water, but only 
that the pilots told him there was not enough. There is some évi- 
dence contradictory of the master's narrative as to bis conversation 
with the pilots ; but, conceding that such conversation was exactiy 
as he gives it, it does not prove that the water was in fact insuf- 
ficient. As to wliat the deptir really was, it is liearsay merely and not 
compétent. None of the pilots were examined, as apparently they 
might hâve bccn by déposition. The only witness who testifies to a 
lack of sufiicicnt water on the bar is the mate. His testimony vi'as 
taken in open court in the présence of the District Judge, who also 
heard the manager of the asphalt company, Critchfield. The last- 
named witness contradicted much of the collatéral testimony given by 
the mate, and positively asserted that the depth of water was con- 
siderably greater than the mate asserted, having himself sovmded the 
location repeatedly to détermine whether there was suiïicient water to 
insure convenicnt access to the asphalt plant. Othcr witnesses, who 
testified to a greater depth than the mate asserted that there was> 
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were aiso examinée! in tlie présence of the District Judge. Manifest- 
]y he credited some witncsses and discredited others, and his con- 
clusion on this disputed question of fact will not be disturbed on ap- 
peal. 

As to the claim for demurrage, tlie évidence as to what would be 
"customary despatcli" in unloading such a cargo is not satisfactory, 
the delay in obtaining hoisting apparatus, occasioned by the crowded 
condition of the port, is excusable and we concur vvith the District 
Judge in the conclusion that the libelants bave not made out a case 
upon this claim. Nor do we feel inclined to interfère with the dis- 
crétion of the District Judge as to the allowance of costs to respond- 
ents. It is true that the claims for freight and average were not set- 
tled until suit was brought, but thereafter they were promptly paid 
into court, and the only expense incurred was in litigating the claims 
in which the libelants were eventually beaten. 

The decree is afhrmed, vvith costs. 



NATIONAL BANK OF BOYERTOWN v. SCnUFRI.T. 

(Circuit Court of Appeals, Eighth Circuit. April 24, 1006.) 

No. 2,190. 

1. Jury — .Tubors— Pt.squalification — Prior Sehvice — Fédérai. Stattttes. 

Under the express provisions of Act Cong. June 30, 1879, c. 52. § 2, 21 
Stat. 43 [Ind. T. Ann. St. 1899, § 4193], prior service is no ground for 
disqualification of a juror. uniess such service was in the capacity of a 
petit juror. 

[Ed. Note.— For cases in point, see vol. 31, Cent. Dig. Jury, §§ 423-430.] 

2. Same — Indian Tehritoey. 

rnder Mansf. Dig. § 399.Î [Tnd. T. Ann. St. 1899, § 2675], declaring 
that no person shall he eompellcrt to serve as a grand or petit juror more 
than one term in any one year, prior service as a juror is not a disqualifi- 
cation, but a Personal exemption, which the person called to serve may 
urge or waive at his élection. 

3. Weit of Eeeor — Evide^-oe — Exceptions. 

The admission of évidence cannot be revicwed vvhere no exception was 
reserved to the ruling. 

4. Replevin — Instructions — Evidence. 

Where in replevin to recover certain mortgnged eattle there was no 
claim that the marshal had not taken the eattle claimed by plainliff, or 
that he had taken any that were not so claimed, an instruction making 
plaintiff's right to recover dépend on whether its mortgage covered the 
eattle taken by the marshal uudcr the writ was not erroueous ; the record 
making it certain that the jury could not hâve understood the référence 
to the eattle taken under the writ as meaning anything other than the 
eattle claimed by the plaintifC. 

5. Same. 

Where plaintiff sued to recover certain mortgaged cnttle descrihcd as 
326 head of three year old steers, located in a certain feed lot, whicli eattle 
subsequently became intermingled with eattle mortgaged to another, ail 
of which were in defendant's possession, it was imniaterial whether the 
eattle covered by plaintiff's mortgage were designated in an instruction 
by référence to their âge or to thcir location at the date of the mortgage. 

In Error to the United States Court of Appeals in the Indian Ter- 
ritory. 
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William H. Kornegay and Luther Perkins, for plaintiff in error. 
Charles W. German, Edwin C. Meservey, and Cameron L. Orr, for 
défendant in error. 

Before VAN DEVANTER, HOOK, and ADAMS, Circuit Judges. 

VAN DEVANTER, Circuit Judge. This was an action in re- 
plevin instituted by the plaintiff in error to recover the possession of 
cattle to which lie asserted a right of possession under a chattel mort- 
gage. A trial before a jury resvtlted in a verdict for the défendant, 
and the judgment entered thereon was subsequently afïirmed by the 
Court of Appeals of the Indian Territory. 82 S. W. 937. In the 
course of impaneling the jury it appeared that one Tiger, who was 
on the regular panel of petit jurors for that term, and wdio was of- 
fered as a juror in the case, had served as a juror in that court at a 
prior term and within a year, but whether his service had been as 
a grand juror or as a petit juror was not disclosed. The plaintiff' 
challenged him for cause on the ground of his prior service, and the 
challenge was overruled. The plaintiff reserved an exception to the 
ruling, and afterward excluded him from the jury on a peremptory 
challenge. The other peremptory challenges accorded to the plaintiff 
were also used, but whether he was thus enabled to excludc from the 
jury ail objectionable persons does not appear. Complaint is made 
of the overruling of the challenge for cause, and the matter is present- 
ed in the briefs as if its solution depended largely upon whether the 
statute of the United States declaring "no person shall serve as a 
petit juror more than one term in any one year" (Act June 30, 1879, 
c. 52, § 2, 21 Stat. 43; Ind. T. Ann. St. § 4193), or the statute 
of Arkansas (Mansfield's Dig. § 3995, Ind. T. Ann. St. 1899, § 2G75), 
declaring "no person shall be compelled to serve as a grand or petit 
juryman more than one term in any one year," is controlling in the 
Indian Territory under the existing législation of Congress. Act 
March 1, 1889, c. 333, § 8, 25 Stat. 784; Act June 30, Î879, c. 52, 
§ 2, 21 Stat. 43 ; Act Mav 2, 1890, c. 182, §§ 29-31, 26 Stat. 93, 94 ; Act 
Mardi 1, 1895, c. 145, §§ 6, 13, 28 Stat. "^697, 698; Ind. T. Ann. St. 
1899, §§ 8, 4193, 29, 30, 31, 50, 57. We do not, however, deem it 
necessary to consider which of the two statutes is controlling, because 
in neither event was the ruling erroneous. Under the fédéral statute, 
to operate as a disqualification the prior service must hâve been in 
the capacity of a petit juror, but, as before stated, it was not shown 
to hâve been of that character. Under the Arkansas statute, the prior 
service, whether as a grand or petit juryman, did not operate as a 
disqualification, but only as a personal exemption, which the person 
called as a juror could assert or waive as he chose. 

Complaint is made of the admission of certain évidence on behalf 
of the défendant, but as no exception was reserved to the ruling, the 
plaintiff must be held to hâve acquiesced in it, and to hâve waived 
the objection made to the évidence. Hutchins v. King, 1 Wall. 53, 
no. 17 E. Ed. 544; Railwav Co. v. Heck, 102 U. S. 120, 26 E. Ed. 58; 
Rodriguez v. United States, 198 U. S. 156, 165, 25 Sup. Ct. 617, 49 
L. Ed. 994. 
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Thèse facts were disclosed at the trial: One Harrelson was the 
owner of two bunches of cattle, ail of which were branded "Circle 
D" on the left hip, One bunch, containing approximately 326 head 
of three year old steers, was located in the feed lot on the Schufelt 
ranch three miles west of Lenapah, and the other, containing approx- 
imately 343 head of two year old steers, was located in Harrelson's 
Hog Shooter ranch, 10 miles southwest of Lenapah. In this situa- 
tion Harrelson, on October 38, 1898, gave two chattel mortgages, 
one on each bunch of cattle. Each mortgage described the cattle 
covered by it in substantially the terms just mentioned, and stated 
that they constituted ail the property of that description thcn owned 
or controlled by the mortgagor at the location named. The mortgage 
on the three year old cattle located in the feed lot on the Schufelt 
ranch came to be held by the plaintiff and the other by one Franklin. 
The number of catde in each bunch was reduced by shipments and 
sales, which are not questioned, and the remaining cattle in the two 
bunches became intermingled. When the action in replevin was be- 
gun, the défendant, as agent of Franklin, was in possession of certain 
rattle which he insisted belonged to the bunch of two year olds which 
had been on the Hog Shooter ranch, but which the .plaintiff insisted 
were part of the three year olds which had been located in the feed 
lot on the Schufelt ranch. The holder of each mortgage was con- 
ceded to be entitled to the possession of the cattle covered by it, and 
the chief question to be determined from the évidence was, were the 
cattle in dispute covered by the plaintifï's mortgage or by that of the 
defendant's principal, Franklin? In this state of the évidence the 
court instructed the jury: 

"The question for you to décide in tliis case is whether tbe mortgage of 
the plaintiff, which is ou the cattle above described as 326, covered the cattle 
levied upon by the marshal under the writ of replevin in this action, or any 
part of the same ; that is, whether they, or any part of them, were located 
in the feed lot as described in the mortgage of October 28, 1898, now owned by 
plaintiff." 

The plaintifif seeks to sustain an exception taken to this instruction, 
and, while the ground of the exception does not appear to bave been 
stated at the time, it is urged that the instruction was erroneous in 
two respects: One that it made the plaintiff's right to recover dé- 
pend upon whether its mortgage covered the cattle taken by the 
marshal under the writ of replevin, when there was no évidence as 
to wliat cattle had been taken under the writ ; and the other that it 
made the plaintifï's right to recover dépend upon the location of the 
cattle on October 28, 1898, the date when the two mortgages were 
given. Of the first point it is sufïicient to say that, while it is true 
there was no spécifie évidence as to what cattle had been taken by the 
marshal under the writ of replevin, the record makes it altogether 
certain that the jury could not bave understood the référence to the 
cattle taken under the writ to mean anything other than the cattle 
in dispute, or those sought to be recovered by the plaintiff. There 
was no suggestion that the marshal had not taken the cattle claimed 
by the plaintiff, or that he had taken any not so claimed. And in 
respect of the second point we think that, in view of the évidence re- 
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lating to tlie location of the cattle when tlie two mortgages were given, 
it was immaterial whether those covered by the plaintifï's mortgage 
were designated in the instruction by référence to their âge or to 
their location at the date of the mortgage. In the light of the évi- 
dence and the terms of the mortgages, either means of désignation 
would hâve been readily and correctly understood by the jury. This 
disposes of such of the assignments of error as are open to considéra- 
tion by us, and, as they are not in our opinion weli talcen, the judguient 
is affirmed. 



LEE WON JEONG v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. May 14, 190G.)i 

No. 1,205. 

1. AiiENB — Chinese — Déportation — Judgment — Récital of Facts. 

Where a Judgnient for tlie déportation of a Cliiuese person recltpd that 
It appeared to tlie court tliat accused was a Chinese laborer and a subject 
of tlie Emperor of China ; tliat he was not registered as required by 
Acts Cong. approved Jlay 5, 1892, c. 60, § 6, 27 Stat. 25, and Act Cong. 
Nov. 3, 1893 (clinpter 14, § 1, 28 Stat. 7 [U. S. Coiiip. St. 1901, p. 1^201), and 
that he did not bolong to one of tlie classes of Chinese excepted by sald 
acts from such registration, and was unlawfully within the United States, 
It was not objeetionable for failure to state sufficient facts to sustain it. 

[Ed. Notes. — Citizenship of the Chinese, see notes to Gee Fooii Sing v. 
United States, 1 0. C. A. 212 ; Lee Sing Far v. United States, 35 C. C. A. 
332.] 

2. Appeal — RECOKn — Bii.1. of Exceptions — Eviuence — Review. 

Where the évidence priuted in the record was not embodied In a bill of 
exceptions or otherwise authentlcated as having been used before the 
trial court, assignments of error based on the évidence could not be re- 
viewed. 

[Ed. Note. — For cases in point, see vol. 3, Cent. Dig. Appeal and Error, 
§§ 2433-2440.] 

Appeal from the District Court of the United States for the Dis- 
trict of Oregon. 

For opinion below, see 136 Fed. 701. 

Edwin Mays, for appellant. 

W. C. Bristol, U. S. Atty. ; and Edward E. Cushman, Spécial Asst. 
to Atty. Gen., for the United States. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

ROSS, Circuit Judge. This is an appeal from the judgment of the 
court below directing the déportation of the appellant to China, affirm- 
ing a like order of the United States commissioner at Portland, Or., 
based upon a verified complaint of one of the government's Chinese 
inspectors charging that the appellant was unlawfully within the 
United States and within the jurisdiction of the court below, in that 
he was a subject of the Emperor of China, and without the certifîcate 
of registration, or other document or lawful authority entitling him to 
be or remain within the United States, that he was a laborer, and 
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<lid not belong to any of the excepted classes of Chinese persons pro- 
vided for by law. From the opinion of the court below found in the 
record it appears that seven other Chinese persons were proceeded 
against in like manner and at the same time, in respect to five of 
which the court, after reviewing the testimony given on behalf of the 
respective parties, reversed the action of the commissioner directing 
their déportation, and discharged them ; but in respect to the présent 
appellant and one Lee Jo Yen, the court aiîîrmed the conimissioner's 
order of déportation, saying in the opinion : 

"Wbatever considération I miglit otherwise bo disposed to givo to tlie testi- 
mony in belialf of thèse défendants, the unexplained fart a<hnitt(>d l)y them tliat 
they came from Seattle to Portland via Pasco, and, upon their arrivai at Tlie 
Dalles, got offi tlie cars and came to Portland by boat, convinces me that they 
are unlawfully in the country, and that the consciousness of such fact 
prompted them to adopt this devions route and course to escape détection and 
arrest on their arrivai in Portland." 

The judgment of the court below that is appealed from is as fol- 
lows: 

"This cause was tried by the court upon appeal from the order of E. D. 
MeKee, United States commissioner, orderinR said défendant deported from 
the United States to China, and upon the testimony offered hefore Ihis court 
on behalf of the plaintiiï and défendant ; and was argued by Mr. William W. 
Banks, assistant United States attorney, and by Mr. Edwin Mays, of counsel 
for said défendant; and it appearing to the court that said défendant, Lee 
Wong Jeong, is a Chinese laborer and a subject of the Emperor of China, that 
he has not registered as required bv Acts Cong. ajiproved May 5, 1802, (cbapter 
00, § 6. 27 Stat. 25), and Act Coiig. Xov. 3. 180:1, c. 14, § 1, 28 Stat. 7 |U. S. 
Comp. St. 1901, p. 1320], and that lie does not belong to one of the classes of 
Chinese excepted by said acts from such registration ; and is now unlaw- 
fully in the United States: It is tlierefoi'e ordered and adiudtred that said 
défendant, Lee Won Jeong, be deported from the United States to China 
forthwith." 

The first assignment of error is to the effect that the court erred in 
affirming the décision of the commissioner "without finding the facts 
upon which said order could be based." 

The second assignment is to the etïect that the court below erred 
"in not making and filing fîndings of fact and conclusions of law, 
as without thèse there are no grounds for the order affirming the 
commissioner's order of déportation." It is sufficient to say in re- 
pponse to thèse assignments that the facts upon which the court be- 
low proceeded are sufficiently stated in the judgment. 

The remaining assignments of error arc based upon the évidence 
printed in the record, which, however, is not embodied in a bill of 
exceptions, or otherwise authenticated as having been used before 
the court below. It cannot therefore be considercd hère. 

Motion to dismiss and to strike eut denied, and the judgment af- 
firmed. 

143 F.— 33 



514 145 FEDEKAL REPORTER. 

IMPERIAL 5IPG. CO. v. MUNSOX STJrPI.Y CO. et al. 

(Circuit Court of Appeals, Second Circuit. Ayril 23, 1906.) 

No. 275. 

Patent.? — Ikfetnoement — Typewrttkk Keys. 

The (}ni]i:iiri & Savell ptiteiit. No. 504,0fi5. for a cusliioned cap for 
typewritei' Iveys, lield valid. on .-ipijeal froni au order srautiug a pre- 
liniinary injuiiction, and infringed by one torni of defendant's construc- 
tion, but not by anotber form. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

The following is the opinion of the Circuit Court, by Townsend, 
Circuit Judge: 

On motion for preliniinary injunction against infringenient of claim 1, 
nf patent No. 504.0(i5. grantpd Ausust 2'.), 18!t3: daim 7 of patent No. .'IG'XlOo. 
lîranted ,7une 30, 18!Ki; and claims 1, 2, and H of patent No. 503.104, granted 
.Tune 30, IS'.Mi — ail to (iraham & Savell. Tbese patents liave never been 
adjudicated, but tbe évidence of universal publie aequiescence for a period 
of ]2 years, and of the relations of défendant Munson to complainaut as its 
agent, are sufflcient to sustain the motion. 

The patents relate to certain alleged inventions in india-rubber cushions 
for tyi)e\vriter keys. Pateat No. SO.'i.lOS need not be considered, as, if con- 
strued broadly enough to eover défendants' construction, it would be void, 
in View of the prier state of the art. Patent No. 503.104 covers a process 
of inlaying letters by vulcanization and the resulting product, botli of which 
appear to be old, in view of similar processes and products iu the. gênerai 
field of art relating to the nnuiufacture of articles of iudia rubher. 

Claim one, of patent No. 504,005, the one as to which infringement is 
hère elaimed, is as follows: "(1) A hollovv cushioned cap for the keys 
of tyiiewriting machines, having a letter or character on its surface, said 
cap provided with means for engaging the key for maiutaining the cap ele- 
vated to form au air space or cushion between the inner top wall of the 
cap and top of the key." The cap, as described in the spécifications, com- 
prises a metallic sleeve arranged to fit over the rim of a typewriter key, 
having above it a rim or flange witli a neck of smaller diameter, and above 
this an outwardly expanding flange. The "hollow elastic cap is stretched 
over the flange, a, uutil the lower edge of it fits into the spaee or neck 
between the body. A, and the flange, a, where it is firmly held in place. 
* • * When this cap is in place there is a hollow si)ace between the thin 
surface of the cap and inner portion of the cup-shaped flange, a, and 
in addition to this when the rim. A, has been fitted upon the key, a certain 
amount of air is retained within tlîe space between the Icey and the elastic 
cap which serves as a cushion, making tlie pressure with the Angers very soft 
and agreeable, and preventing any soreness or in jury to the Angers by con- 
stant striking of the keys." 

Tliere is no prier art which shows such a construction. The only patent 
relied on to limit the invention is No. 455,319, to Green, in whieli an ordin- 
ary rubher thimWe is pushed down directly on the key witliout any inter- 
posed structure, aud is held in place sim]ily by th.e elasticity of its rubber 
rim. The objection to this construction is that it lacks the cusliiouing quali- 
fies provided for by the construction of tlie patent in suit, and thiit, as 
appears from the aftidavits, it is imi)ractieable becaiise, by reason of the de- 
pendeuce upon the elasticity of the rim as the nuMins of attachment, it is 
only capable of use for a short tinie. It is true, as found by the Patent 
Oftice when the a])plieation for the patent in suit was i)ending, that Green 
sliows an air space between the tO]) of the key and llie solid rubl)er ca]), 
but this is not in constructiou or opération the air cushion of the patent 
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in Ruît, wliich. by means of the flango oonstmr-tion, mnintnins tlie oap 
elevated to forin an air space or cusliion as claituetl. Tlic défendants' cap 
ditt'ers froiu tliat ôt Green, in tliat it introduces into its construction nieans 
for engaging tlie lioys and for maintaining tlie cap elevated, eonsisting 
of an external l^and snpiiorting tlie key and cnsliion, ])rovided witli puncliiug 
points to liold tlie rul))ier in pièce. Tlie effect of tliis arrangement is to 
form an intoriiosed air spuce or cusiiion like tliat of tlie ])atent in suit. 
Tlie défendants eouteud, bowever, tliat tliis construction does iiot iufringe 
because said air spaco is crossed by two bands or bridges of rubber exteudiiig 
at right angles to tlie exterior band across tlie air space, and because in 
the latter construction the air space bas been further obstructed or fllled 
up with sponge rublier, tlius reducing tlie elasticity of the cushion and there- 
by introduciiig a novel iniîiroveinent. 

Défendants appear to hâve appropriated tlie essential élément, the ele- 
vated air space or cushion of tlie first claiin of puteut Xo. ,504,005. ïhe 
fact that tliey hâve introduced rubber bridges or pièces of .sponge rubiier merely 
so as to reduce the aniount of resiliency secured liy the patentod construction 
is not sulticient to relieve tliem of the cliarge of infriugement. 

Tlie motion for a preliniinary injinictioii as to claini 1 of patent No. 50i,0G5 
is granted, and is deniiMl as to the otlier two pat<;nts. 

J. Q. Rice, for appellants. 
Livingston Gifforcl, for appellee. 

Before WALLACE, LACOMBË, and COXE, Circuit Jtidges. 

PER CURL\]\I. The court is of the opinion that the complainant's 
patent is valid; that the défendants' cap, when niade without the 
sponge rubber filling, is an infringement of the first claim of com- 
plainant's patent, but when made with the fiUing is not an infringe- 
ment; and that a sufficient case was shown for an injunction. 

The order granting preliminary injunction is afiirmed, without costs 
of appeal to eitlier party. 
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CORTIS V. AMERICAN STREET LAMP & SUPPLY CO. et al. 

(Circuit Court, S. D. New Yorlw Marcb 2, 1900.) 

1. Patents — Infeingi;ment — Lamp. 

The Cortis patent, No. 613,048, for a lamp, the essential élément of tlie 
combination shown beinsj a spring support or cushion for carryingthe eliiui- 
ney-gallery and mantle-snpport in lamps using an incaudescing niantle, to 
prevent Injury to tlie mantle from jars or slioclcs, is not infringed by 
tbe mantle supporting device of the Momand patent, No. 781,613. 

2. S AME — Lamp Chimkey. 

The Marsh patent, No. 6.52,7.'50, for a lamp ehimney, olaims 1, 2, and 
3, the essential élément of whicli is an adjustable suj^port for the upper 
portion of a sectional chhnney for use on lamps having an incandescing 
mantle, must be limited to the précise construction shown in view 
of the prior art, and, as so limited, are not infringed by the chimneys 
shown in the Momand patent, No. 701,355. 

In Equity. On final hearing. 

Seabury C. Mastick (Charles S. Jones, of counsel), for complainant. 
W. P. Preble, Jr., for défendants. 

HAZEly, District Judge. The patents in suit, No. 613,648 dated 
November 1, 1898, granted to Frank A. Cortis as inventor, and No. 
652,730, dated June 26, 1900 to Riverius Marsh, assignor to Dwight 
T. Cortis, relate to new and usefui improvements in lamps and lamp 
chimneys. The structures described in the spécifications are subject 
to conjoint use in an illuminating gas lamp which has an incandescing 
mantle of the Welsbach type. The object of the earlier patent, which 
will be considered first, was to prevent disintegration or destruction 
of the mantle (which is composed of a delicately woven fabric) from 
jars or shocks. The spécification says : 

"The object of my invention is to provide means whereby the mantle- 
stipportnig portion of the lamp jnay be insnlated from shocks and jars; and 
to this end it consists in the eombhiation, witli the lamp-support, of a yicld- 
ing cushion interposed between tlie laniji-support and the mantle-support, 
and in détails of the several parts mailing up the device as a whole, and 
in the combination of sucli parts, as more particularly hereinafter described, 
and pointed ont in the claims." 

The claims 1, 7, and 8, which the défendants are charged with in- 
fringing, read as follows: 

"(1) The combination of an Incandescent gas-burner, of a spring-support 
constructed to carry tlie mantle and prevent undue vibration and shalsing 
thereof, with a tolescopie tubular connection for supplying gas without in- 
terferlng with tlie action of the spr!ng-sup])ort." 

"(7) In combination witli a bracket or lilco support for a lamp having a 
fragile mantle ovcr the flame, a tubular connection between tlie support and 
the btirner of said lamp, a mantle-support, and a yielding cushion interposed 
between the lanip-stii)port and tbe mantle-support. 

"(8) In combination in an iiicaiidesceut burnor. of a spring-support con- 
structed to supi)ort a mantle and provent tiiulue vibration or shakiug thereof, 
with a tuliular connection for suppiying fluid without iuterfering with the 
action of the spring-support." 

The essential élément of the combination, cvidently, is the spring- 
support or yielding cushion. In the first claim, the spring-support is 
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mentioned as carrying the mantle so as to prevent destruction by un- 
due vibration and shaking; in daim 7 the spring-support is described 
as a yielding cushion interposed between the lamp-support and the 
mantle-support, while daim 8 defines a spring-support constructed 
to support a mantle, and to thereby prevent undue vibration and shak- 
ing thereof. That portion of the lamp whidi rests upon the gallery or 
ledge gently reciprocates by force of the elasticity of the spring or 
yielding cushion when the lamp is shaken and thereby the incandes- 
cent mantle is prevented from breaking or disintegrating. If the 
mantle and that poriion of the lamp which supports it rested rigidly 
upon the gallery or ledge, it would not be difficult to understand that 
any oscillating or vibratory motion might destroy the mantle and per- 
haps the globe. The principal défense is noninfringement. The de- 
fendant contends that the patentée brought into the art a device which 
atïords protection from jars and shocks to the chimney gallery and 
chimney together with the mantle-support and the mantle, and that 
the essential élément of the above daims is the coiled spring, which is 
illustrated in the drawings attached to the spécifications. This daim 
is supported by the proofs ; for to accomplish the object of the inven- 
ter, it was necessary to provide means "whereby the mantle support- 
ing portion of the lamp may be insulated from shocks and jars." The 
spécification says : 

"Prior to my invention the chimney-gallery, f [wliieh Rujiports the chim- 
ney, g, a mantle, h, and, in most instances, a shade], has been supportée! 
directly on top of the air-sbutter, the mixlne; or central tube, c, extending 
throngh a central opening in the chimney-gallery, as sliown in dotted line in 
Fig. 1, which gallery is thus supported firmly in an upright position. When 
the parts are so supported, any jar given to the gas-braeket or other sup- 
port for the lamp or the lamp itself is communicated directly to the chimney- 
gallery and mantle-support and causes the mantle to break short off at the 
neck or upper portion, and thus become destroyed. In order to avoid this, a 
spring -cushion or like elastic device, e, is intori)oscd betv,-een the mantle- 
support [in this instance the chimney-gallery] and the bracket or part fast to 
the bracket." 

Continuing, the spécification says : 

"The mantle, h, is supported usually from a loop formed on the upper end of 
a rod, hi, which rod is secured in a socket, h-', in tUe chinniey -gallery as by 
means of a clamp-screw, the head of which is shown at hs." " 

It will be observed that the entire weight of the gallery and chimney 
is borne by the elastic cushion. From a careful reading of the spéci- 
fication in connection with the drawings it is clear that the patentée 
cloes not daim a spring-support that carries the mantle, as the mantle 
is supported from a loop formed on the upper end of a slender bar or 
rod which is secured to the chimney-gallery. Claims 1 and 8 do not 
limit the location of the spring-support, but I think that to include a 
yielding support for the mantle alone would be an expansion of such 
claims. Keystone Bridge Co. v. l'iiœnix Iron Co., 95 U. S. 274, 24 
ly. Ed. 344. The feature of threading the loop to suspend the mantle 
over the fiame was a known arrangement at the date of the patent in 
suit. In the patent to Bell, No. 400.. 5 o4 of August 20, 1889, is shown 
a method of suspending the mantle by a platinum wire from the hori- 
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zontal ring at the top end of a rod vertically adjusted to the side of 
llie bitrner. The prior art as evidenced by prior patents, does not dis- 
close the spring- or cushion arrangement of the Cortis patent. The 
Svenson patent, No. 331,657, for an oil lamp, has a coiled spring lo- 
cated in the base of the lanip to press down tiie front to enable con- 
venient and expéditions filling. This device has Httle bearing npon 
the patent in suit. The Nichol patent. No. 5-55, 732, issued March 3, 
189(), is perhaps suggestive of the Cortis structure. The patent re- 
lated to a gas-burner using an incandescent gas-mantle, and the ob- 
ject was to overcome vibration or jars. The mantie was supported by 
two spiral springs which wcre suspended from a fixture which was in- 
dependent of the gas bracket. It is thought that the Nichol device 
would be close enough to suggest the Cortis coiled spring or yielding 
cushion, but the proofs show that the invention in suit was conceived 
and completed in the latter part of the year 1889, before the Nichol 
application was filed. That the Cortis device in question was in prior 
public use within the purview of the statute, or that it was abandoned, 
is not claimed. The validity of the patent in suit and the time when 
the invention was made is not seriously questioned. The scope of the 
claims in controversy, hovvever, is not thought to encompass the struc- 
ture of the défendants. The défendants' gas-mantle is hung upon a 
platinum wire attached to the upper portion of a curved or bended 
Steel wire. Such curved wire is a so-called double wire support for 
the incandescent mantie and was designed, according to patent, No. 
781,613, dated January 31, 1905, issued to Moniand, to prevent any 
])art of the mantle-support from "lying within the central zone of heat 
from the burner." In short, the pecvdiar curvature of the wire en- 
ables keeping the suspended mantie directly above the burner. Com- 
plainant contends that the upper portion of the wire is curved in such 
a manner as to impart to it a resiliency which results in securing the 
advantages of the patent in suit. I am not convinced of the sound- 
ness of this proposition. There is no such spring action in the curva- 
ture of the rod used by the défendants as was designed to prevent 
destruction of the mantie by vibratory shocks or jars. Concededly, 
a slender métal rod even without the double wire support is yielding 
to a slight extent. The stcel rods of the défendants' device, togethcr 
with a slight degree of resiliency due to the manner in which the 
platinum wire is fastened thereto, in connection vidth Welsbach burn- 
ers from which the mantie is suspended, concededly were old at the date 
of the Cortis invention. Défendants daim that their rods are curved 
or doubled to préserve the ring at the up]Der part and particularly to 
remove the necessity of soldering one of the vertical bars to the ring. 
The défendants bave simply altered the form of a supporting rod and 
hâve not thereby primarily afforded elasticity to the lamp-support or 
other devices of the patent in suit. It is quite true that infringement 
cannot be avoided by omitting one élément of a combination of the 
claims and substituting therefor équivalent means to perform the same 
function, but as already intimated, the principle of défendants' steel 
wire device performs its function in a différent manner and in such 
a way as not to include the essential élément of the Cortis patent in 
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suit In Eames v. Godfrey, 1 Wall. 78, 17 h. Ed. 547, the Suprême 
Court substantially held that even if a défendant should use the other 
éléments of the combination, though not the identical mechanism, and 
his structure performed the same function, the patent would not be 
infringed. The court says : 

"Tlie patent iu controvorsy was for a combination of meclianinal powers to 
effect a useful result, and sucili a patent diiïerM essentially in its priueiplos 
livtnn one where tlie subject-uiatter is new. Tlie law is wel! settled by re- 
po:itc(l adjudications in tbis court and tbe cifcuit courts of the TTnited States, 
tliat tbere is uo iiu'ringement of a patent wliicli daims meelianical jiower.s 
iu combination uuless ail tbe parts bave been substantially used. Tbe use 
of a part less tban tbe wliole is no infringemout." 

See, also. Case v. Brown, 3 Wall. 320, 17 L. Ed. 817; Burr v. 
Duryee, 1 Wall. 531, 17 L. Ed. 650, 660, 661. 

I do not wish to be understood as holding that a complainant be- 
cause his patent is for a combination cannot invoke the doctrine of 
équivalents, as the rule of équivalents is applicable to combination 
claims as well as to cases where a patentée is the inventer of an entire 
structure; but the scope of combination claims is subject to a narrower 
view. Seymour v. Osborne, 11 Wall. 516, 20 L. Ed. 33. In my judg- 
ment, the défendants' structure is not within the scope of the claims 
under considération. As to patent No. 652,730. The essential élé- 
ment of the involved claims is the tipper section of a chimney or flue 
which is adjustably supported in relation to an incandescent mantle. 
In complainant's brief, the construction of the Marsh chimney is cor- 
rectly explained as follovvs : 

"Tbe upper section is supported on a rod, a^, capable of vertical adjust- 
ment so as to malntain the chimney above the mantle or to lower it 
se as to completely inclose tbe mantle. Tbe lower section, I), is in tbe 
form of a frustrum of a cône and rests upon the perforated slu^U or gal- 
lery, b^. By tbis construction the patentée explains that separate currents 
of air are induced, one within and the other outside of the cône, D. The 
inner current of air passes around the mantle and witli the proditcts of com- 
bustion escapes througb the upper section A, of the chimney. The outer 
current of air prevents 'the intense beat of the mantle from unduly heating and 
breaking the glass globe.' " 

The device is exclusively adapted to the Welsbach incandescent 
mantle, and the advantage to be derived from the patent is explained 
in complainant's brief as follows : 

"Tbe feature of adjustability of the upper section of tbe chimney permits 
it to be raised or lowered relatively to the mantle so as to regulate tbe 
draft, or so as to re.st upon the cône, D. to completely enclose the nianile tbus 
protecting the mantle from draughts liable to disintegrate it wUen not in use, 
or wlieu the inside of tlie globe is to be cleaned." 

The défenses interposed by the answer are anticipation and non- 
infringement. The claims in controversy read : 

"(1) In a gas-lamp, the combination of a gas-burner, an incandescing mantle 
of refractory material above the l)urner, an outer removable glass globe, a 
vertically-adjustable tubular chimney adapted to be raised above or moved 
down over the mantle to inclose it, means for adjusting the said tubular 
cbinmey frou) tbe outside of tbe globe, whereby tbe chimney may be adjusted 
witbout removing the globe. 
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"(2) In a gas-burner, the combination of the maia burner, a refractory 
mantle supported above the burner, an adjustable chimney adapted to be 
vertically adjustable to expose or eompletely inclose the refactory mantle, a 
glass globe inclosing tbe chimney, mantle and burner and meaus to support 
the chimney in its adjusted position. 

"(3) In a gas-burner, the combination oî the main burner, a refactory 
mantle supported above the burner, an adjustable chimney adapted to be ver- 
tically adjustable to expose or eompletely inclose the reiractory mantle, means 
to support the chimney in its adjusted position, and a conical shield encircling 
the base ot the refractory mantla or burner and over whieh the vertically- 
adjustable chimney fits." 

Complainant daims that Marsh was the first to provide a chimney 
which cottld be lowered to fit over mantles of various sizes to the end 
that a desired draught might be created. The daims, though the 
language is broad, must be restrided, however, on account of the prior 
State of the art, to the précise construction shown. In the patent of 
Fischer, No. 308,763, dated Deceniber 2, 1884, is shown a combination 
of éléments, one of which is a vertically-adj astable lamp chimney. 
The chimney which may be raised or lowered is arranged in telescopic 
fashion; that is, the construction consists of two tubes, the outer tube 
having a slanting slot and a set screw which is used to fasten the 
inner tube. The fact that the patent relates to an oil lamp is not 
thought material. It certainly was old at the date of the invention to 
provide lamps with tubular flues which were adjustable substantially 
in the same manner as in the Marsh structure. See patents to Fish, 
No. 127,685, issued June 11, 1872, for street lamps; Hagerty, No. 
142,693, issued September 9, 1873; Miller, No. 307,406, of October 
28, 1884; Pfingst, No. 347,375, of August 17, 1886. It is true that 
the chimney arrangement of the Fischer patent was to provide means 
to fit the lamp to cars and to enable convenient removal of the globe. 
Such arrangement of the chimney, however, is not far removed from 
the altération made in the structure in suit. That the Marsh con- 
ception by which the tubular chimney is lowered over the mantle, and 
down upon the cône of the chimney gallery was a patentable im- 
provement is not seriously controverted. The principal question is 
whether or not the scope of the involved daims in view of the prior 
art entitles the patentée to a construction of such breadth as will in- 
clude a telescopic arrangement for sliding the chimney. Probably, 
some crédit is due the inventor for having slightly improved the art, 
but his conception was not that of a pioneer, and accordingly he is 
entitled only to protection for the means by which he achieved the 
resuit. Complainant's structure bas a three-part chimney — an upper 
and lower section, the inner part and the outer part being in concen- 
tric position, the lower section resting upon a so-called perforated 
shell at the lower end of the mantle. To lower the upper portion of 
the chimney the rod is operated in the manner as stated in the patent. 
The défendants' chimney and the maimer of its opération is described 
in the spécification of patent No. 791,355, issued to Momand, as 
f ollows : 

"A flue, as J", is slidably fltted within the momber, II, and is provided with 
a radial stud or pin, j. adai)!cd to enter the slot, h. nu do lie within aiiy oiio 
of the sockets, h', to support the flue thereby at a predetermiuod height above 
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the mautle, I. The vertical position of said flue is to be determined acoord- 
ing to the air-draft conditions of the lamp, and, as is obvious, will be regu- 
lated by adjustiug the flue so that its stud or pin, j, rests in a suitable 
soclcet. h'. When desired to remove tlie flue iTom its sheath, the pin or stud, j, 
Is disengaged from the slot, h', and is nioved downwardly through a chan- 
nel, h^" 

The défendants' chimney is adjusted similarly to the method de- 
scribed in the Fischer patent. The tubes are telescopic in form, and 
are adjusted at variable heights by a pin and rack arrangement. Ac- 
cording to the proofs, the patentée did not design his invention to 
lower the inner tube so as to enclose the mantle and protect it from 
draughts. It has been held that when a défendant makes and uses 
a device according to the spécification of a patent held by him, the 
presumption of patentability between him and a prior patentée is bal- 
anced. Hence, the Momand patent, describing the structure of the 
défendants, granted subsequently to the Marsh patent in suit, is some 
évidence tending to show that in the estimation of the Patent Office 
there was a patentable différence between the two lamp chimneys and 
the features by which they were lowered over the mantle. Boyden 
Power-Brake Co. v. Westinghouse Air-Brake Co., 70 Fed. 816, 17 
C. C. A. 430; Bâtes v. Keith (C. C.) 82 Fed. 100. I hâve not con- 
sidered the patent to Prendergast & SHnack, which défendants claim 
anticipâtes the patent in suit. The question, therefore, of whether the 
interférence proceedings and the décision of the Patent Office de- 
claring that Marsh was the prior inventer were binding upon the de- 
fendants who were not parties to the interférence proceeding, need 
not be decided. Enough has been said to indicate that the combination 
claims 1, 2, and 3 are only entitled to a narrow construction. Such 
being the fact, the défendants' chimney is thought not within their 
scope. 

The bill charging the défendants with infringement of patents No. 
613,648 and No. 652,730, is not sustained, and, accordingly, is dis- 
missed with costs. 



WELSBACH I.IGHT CO. v. CRKMO INCANDESCENT LIGHT CO. 
(Circuit Court, S. D. New Yorli. March 9, 1006.) 

1. Patents — Construction or Claim.s — Changes in Patent Office. 

The claims of a patent as allowed niust be construed witb référence to 
the action of the Patent Office thcreon as the prior art ; they are not 
aft'eoted by a mère change in the wording at the instance of the Patent 
Office which leaves tlie substance unchaiiged. but, if narrowed in scope, 
and so accepted by the applicant, he is bound thereby. 

[Ed. Note. — For cases in point, see vol. 38, Cent. Dig. Patents, «5 
243 1^, 244.] 

2. S.\.ME — Infrisgemknt — Lamp Appliance. 

The Heald patent, No. 423, 317, for an appliance for use with incande- 
scent gag lamps, cannot be construed to cover, as a part of the invention, 
the removable tubular support for the lower end of the mantle and the suf)- 
porting rod, whieh was old, and a claim therefor rejected by the Patent 
Office, but is liinited to the feature of the refractory ring support at the 
top of the mantle. As so limited, held not infringed. 
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In Equity. On final hearing. 

Thomas W. Bakewell, Thomas B. Kerr, and Ilillary C. Messimer, 
for complainant. 
Louis Hicks, for défendant. 

HAZEL, District Judge. The bill in this action was filed to re- 
strain the alleged infringement of letters patent No. 423,317, dated 
March 11, 1890, to Arthur Heald, and to recover profits and damages 
for past infringement. The patent novv owned by complainant relates 
to improvements in appliances for use vvith incandescent gas lamps. 
The answer dénies infringement, and allèges anticipation by varions 
prior patents granted in this country and in England. The object of 
the inventer was to remove certain deficiencies existing in incan- 
descent gas mantles which particularly relate to what is commonly 
known as the Welsbach type. This type of gas mantle is tapered or 
conical in form and is a product of oxides of refractory earths. It is 
manufactured by saturating a textile fabric with a solution of chemi- 
cal salts of rare earths and then incinerating the mantle. The ré- 
sultant of the process is a netlike structure which on account of its 
fragility requires further fluidal treatment to harden the material. 
Upon this being done, and when properly protected from shocks or 
jars, the mantle can be handled or transported safely. When a mantle 
cornes in contact with the flame of a lamp the hardening fluid is 
burned off, leaving the refractory brittle material intact and capable of 
emitting a brilliant light. It is necessary to sew to the mantle at the up- 
per end a pièce of Brussels netting, which being turned backvi'ard over 
the edge leaves a varying thickness extending downward from the 
apex about 1% inches. In this situation the mantle is saturated with 
lighting fluid and a platinum wire is threaded through the hem and 
upon being drawn tant leaves a small opening. The ends of the 
platinum wire are thereupon fastened to the steel ring portion of a 
perpendicular rod, which is attached by a set screw to the shell or 
ledge of the burner or lamp. Such, briefly, was the state of the art 
in relation to the mantle at the date of the invention in suit. It will 
be noted that the incandescent mantle after it was in condition to sus- 
pend over the gas burner was adjusted by means of a rigid vertical 
Steel rod, which wsls firmly attached to the gallery or ledge of the 
lamp. At its lower end the rod was kept in place by a set screw Con- 
necting it with the gallery through a hole in the boss, while at the top 
end it was suspended over the burner by fastening the platinum wire 
to the ring in the rod. According to the patentée, the method just 
described involved disadvantages which he designed to overcome. 
The patent bas three claims ; the first and second alleged to be in- 
volved read as follows : 

"(1) In an applianee for use with gas lamps to produce light by in- 
candescence, the combination, with a tnhular mantle of the kind hereln 
referred to, of a lower support constructed to be removably attached to a 
part of a lamp and to carry the lower end of said mantle, a rod carried by 
said lower support and external to said mantle, and a ring of refractory 
material carried by said rod. and to whi('h tho upper end of said mantle is se- 
cured, substautially as hereiu described. 
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"(2) In au appliance for use witli gas lamps to produce light by incan- 
descence, tlie coinbination of a tubular sii])port capable of being applied to 
aud removed from a burner, a holding device carried by said tube or équiva- 
lent, a rod firnily beld by said holding device, a support carried by said 
rod, and a mantle having its lower end fitted to s;iid tube, and its upper 
end directly attached to said support, substantially as lierein described." 

The patentée daims that he lias made a step forward in the art 
by altering the form of the mantle support and tubular support and 
thus enabling an accurate adjustment of the mantle over the flame 
or burner and also obviating the necessity of reinforcing and thread- 
ing. Fie asserts that by simply lifting the tube or slip with the at- 
tached portions, i.e., the rod and mantle, styled the "cap and carrier," 
he can readily remove the mantle from its position over the burner 
and replace it by another. Stress is laid upon the assertions that great 
care was necessarily exercised to properly adjust and align the mantle 
of the Bunson burner, that a customer frequently could not attach 
the mantle to the lamp, and that an employé of the vendor usually was 
sent to the house of the consumer to make the installation. Such 
claimed difficulties of handling and adjusting the mantle are denied by 
the défendant. That the mantle is mounted at the factory so as to 
secure accurate adjustment over the gas burner is undeniable. In- 
deed, there is évidence by defendant's witness Berlinecke to the efïect 
that the sale of mantles that were unaccompanied by a tube was aban- 
doned "because the other could be made better, and was easier to put 
on." Certainly, it was necessary properly to center the mantle at a 
certain height to obtain the best results. Evidence was given to show 
that before the patent in suit the mantle was removed from the burner 
by loosing the set screw and pulling out the rod from the boss, and 
to replace another required inserting the lower end of the rod in the 
boss ; but this is an immaterial point in view of what is plainly stated 
in anterior patents. There was earnest disputation at the hearing in 
relation to the scope of the claims, as to whether or not they included 
the tubular support for the mantle at its lower end. Complainant 
contends that the invention is not only for the manner of supporting 
or suspending the mantle from a refractory ring at the top, but also 
for a removable support attached to the burner of the lamp and to 
the rod. As heretofore explained, the lower support consists of the 
tubular ring which fits the burner and, together with the rod and 
mantle, comprises the so-called cap and carrier. The claims are for 
a combination of old and separately well-known éléments, together 
with new éléments. In view of the action of the Patent Office limiting 
the claims, as hereinafter stated, the new éléments are not at first 
reading of the patent apparent with reasonable certainty. It is a rule 
of patent law that a claim as allowed in order to ascertain the real 
invention must be interpreted with référence to the action of the Patent 
Office and the antécédent art. If the simple wording of the claims 
was changed by the patentée at the request of the commissioner of 
patents, leaving the substance of the claims unchanged ; that is, allow- 
ing the language employed to cover the invention as originally assert- 
ed by the inventor, a meritorious patent, one that has progressed the 
art, should not be destroyed. Plubbell v. United States, 17^9 U. S. 80, 



524 145 FEDERAL IIEPORTER. 

21 Sup. Ct. 24, 45 L. Ed. 95 ; Leggett v. Avery, 101 U. S. 256, 85 
L. Ed. 865 ; Campbell Printing P. Co. v. Duplex Co.. 101 Eed. 282- 
295, 41 C. C. A. 351 ; Walker on Patents, § 187. In Shepard v. Car- 
rigan, IIG U. S. 593, 6 Sup. Ct. 493, 29 L,. Ed. 723, the Suprême 
Court says: 

"If an applicant, in ordei- to got lUs i)atent, accepts one vvith a narrower 
olaim than thnt eontaiued in liis original application, lie is bound by it. If 
dissatisfled witli the décision rejectiug bis application, be sbould pursue bis 
remedy by appeal." 

It is important to know whethcr tliis principîe is applicable to the 
facts hère. The file wrapper and contents show that when the appli- 
cation was filed it containcd seven claims, evidently, in the judgmcnt 
of the examiner, describing old éléments, for such claims were twice 
rejected on the ground that they lacked novelty. The examiner cited 
as to claim 1, the patents to Requa, No. 266,889 ; Eungren, No. 336,- 
576; and Eungren, No. 365,832. Claim 2 was also rejected on the 
patent to Eungren, No. 336,576. Claims 3, 4, and 5 wcre rejected on 
the patent to Fahnehjelm, No. 333,050, and on the British patent, No. 
5,354 of 1887. Eater, the application was amended by substituting 
narrower claims. The amended claim which was for a tubular sup- 
port for the mantle, "constructed to be removably attached to a part 
of the lamp," was again rejected on British patent. No. 7,990 of 1887, 
to Imray. There was an allowance of the patent when the inventer 
added to the first claim the limiting feature of the refractory ring 
support at the top of the mantle. The second claim in suit is not 
thought to cover more than the first, excepting that it more clearly 
indicates that the clay ring described in the spécification shall be at- 
tached directly to the mantle. Upon référence to the spécification in 
relation to the manner of attaching the mantle to the ring, it would 
seem reasonably certain that by the words, "directly attached," the 
patentée meant to be understood as claiming a method without sewing 
the Brussels net, and threading the hem with platinum wire. In the 
beginning, the inventor claimed the tubular support, but he acquiesced 
in the rejection of this feature on référence by the patent office to the 
Imray structure. The Patent Office manifestly did not intend to 
cover any other mantle support than a ring of clay or other suitable 
material, sufficiently large to allow the mantle to be drawn through 
it so that it might be turned over at the top edge, and thus avoid the 
necessity of sewing on the netting and threading with platinum wire 
the reinforccd portion. That being donc, the spécification says, "the 
cotton mantle is then incinerated and the finished mantle remains fixed 
on the ring." Concededly, this élément was a departure from the 
prior art. The essence of neither of the involved claims considering 
the limitations of the Patent Office can be construed to include the re- 
movable tubular support at the lower end. The principîe of the ad- 
judications referred to are thought applicable to this case. This con- 
clusion finds support in the évidence. It is shown that the gas mantle, 
a vertical rod with a ring or hook at the upper end, and a cover for 
the burner were old at the date of the invention in suit. But such 
fact, standing alone, is immaterial, as that can be said of other com- 
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bination daims. The question of infringement dépends upon the 
breadth of the daims in suit, and what was induded by them. In the 
patents to Bell, Nos. 390,056, 390,057, and 408,072, and to Mactear, 
No. 378,099, combinations of the déments just mentioned are unques- 
tionably shovvn. True, the détails of the structures are différent from 
the Heald invention; for instance, the vertical rod is attached to the 
gallery of the lamp by a set screw, and the tubular supports are not 
removed with the mantle. As already stated, the mantle in prior 
structures was turned over at the upper end and threaded with a 
platinum wire or asbestos. In the British patent of Von Buch, No. 
1,835 of 1886, is shown a supporting ring or loop at the top of the 
mantle and an asbestos ring. Aside from what is shown by prior 
patents, the Imray English patent involved the feature of the remov- 
able support attached to the rod at the lower end of the mantle as 
in the Heald patent. In Figs. 3 and 4 of the drawings of the Imray 
patent is shown a support functionally like that of complainant's. The 
gênerai character of the structure considered in connection with the 
drawings indicates with reasonable clearness that the lower tubular 
support is easily removed from the burner. Furthermore, the mantle 
is suspended or supported at the top from the center of a curved 
rod and extends downwards within the upper edge of the tube, not 
on the outside thereof as in the Heald patent. In relation to the flame 
the mantle is adjustable in practicalh' the same manner as the Heald 
device and can easily be put over the burner by the consumer. There 
was, therefore, no invention, in my opinion, in constructing a tubular 
support for the mantle attached at the lower end to a perpendicular 
rod so as to enable removing the cap and carrier, no new resuit be- 
ing accomplished. The feature of extending the mantle below the 
tube is also old, it being shown in defendant's exhibits p-as burners 
Nos. 1, 2, and 5, and also in the patents of Bell, to which attention 
bas been directed. Référence was made, on the oral argument of this 
case and in the brief submitted by complainant, that the patent to 
Imray does not sufficiently describe the invention and being a foreign 
patent, upon the authority of Seymour v. Osborne, 11 Wall. 516, 20 
L. Ed. 33, cannot anticipate the invention in suit. The rule there 
announced, however, does not apply. The drawings accompanying 
the spécification show the tubular support in combina'ion with the rod 
and mantle with suiificient clearness. Does the method by which the 
mantle support of the défendant is suspended infringe the daims in 
suit? The defendant's mantle in appearance is much like that of 
Heald. In the process of manufacture, however, the top of the mantle 
is threaded with asbestos similarly as it was with the platinum wire 
of the prior art. The elicited facts show that the mantle of the de- 
fendant is immersed in the lighting fluid and then in the "fixing" bath, 
and when dry, it is turned over at the upper end; the asbestos being 
threaded through the hem. The ends of the asbestos are then fasten- 
ed to a ring portion of the rod, or are fastened in a loop to a double 
wire support from which the incandescent mantle is hung. It will be 
observed that defendant's structure has no clay ring attached directly 
to the vertical rod and the mantle. The asbestos thread cannot be 
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regarded as tlie équivalent of the refractory ring arrangement de- 
scribed in the Heald patent, inasmuch as such feature was old. Upon 
this point, as already intimated, the Von Buch patent says that "rings 
of wire, of platinum, irridium, asbestos, or other refractory material, 
are usefui to sew or thread incandescent mantles. The practicabihty 
of such use cannot safely be (hsputed. The foregoing reasons con- 
strain me to hold that the ciaims in suit are entitled to a narrow con- 
struction and that infringement by the défendant is not estabUshed 
by the proofs. 

The bill is dismissed, with costs. 



BATKS MAOII. CO. v. WM. A. FORCE & CO. 

(Circuit Court, S. D. New Yorli. April 17, 1900.) 

Patents — Infringement — Xumberino Machines. 

The Bâtes patent. No. 721,276, for a typograpliic nuini)ering machine, 
daims l.S, 14, and 15, which rehite to a drop-cipher device, vvere not aiitici- 
pated, and disclose invention, but are for inere iuiprovements on machines 
in the prior art, and cojne wlthUi the rule that oue wlio sélects and com- 
bines éléments froin the inventions of others info a new structure, adapted 
to accomplish the old resuit, is entitled to a patent only for his own par- 
ticular form of adaptation, and hence are not entitled to the benefit of the 
doctrine of équivalents. As so limited, liehl not infringed. 

In Equity. On final hearing. 

Alfred B. Carhart, for complainant. 
William E. Warland, for défendant. 

HAZEL, District Judge. The patent in suit, No. 721,276, granted 
February 34, 1903, to Edwin G. Bâtes, assigner to complainant, re- 
lates to typographie numbering machines designed for inclosure in 
the ordinary printer's chase or frame. The machines are automatic, 
and are provided with devices known as "drop-cipher blocks," ar- 
ranged to avoid printing nonsignificant ciphers to the left of a given 
number. Complainant allèges infringement of daims 13, 14, and 
15, whieh refer to this drop-cipher device, and involve a movable block 
or wheel section, engraved on its printing face with the cipher char- 
acter, and forming part of the periphery of the printing wheel, but 
being loosely seated in a recess of the vi^heel, so that it can be readily 
depressed within the wheel and held below the printing plane when 
desired. Machines for automatic number printing were old, and 
the drop-cipher feature was first disclosed in 1875 in patent No. 166,- 
681, to Bowman. This patent shows a printing wheel having an 
opening extending from the shaft to the peripher}' of the wheel, with 
a sliding cipher block therein, which, according to the drawing, was 
constructed to move radially from the center to the periphery of the 
wheel. In patent No. 521,000, of June 5, 1894, to Reinhardt, is de- 
scribed a drop-cipher having projections at the side to enable move- 
ment invvard and outward. This construction was subsequently im- 
proved by Reinhardt in patent No. 561,946, dated June 6, 1896. ' This 
patent shovk's a cipher block in a recess of the numbering vidieel, which 
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may be depressed from the rim of the wheel, and having undercut 
guiding bevels, the recess having the corresponding co-operating bevels 
at its outer end, niuch hke the bevels mentioned in claim 13 of the 
patent in suit. It is thought this patent would anticipate the claims 
in suit were it not that the cipher block is pivoted, and thercfore un- 
able to move laterally, but being confined to radial movements from 
the shaft to the plane of the wheel. The patent to Reinhardt, No. 
(J92,0?3, granted January 28, 1902, shows a loose movable drop- 
cipher, although it lacks the latéral movements of complainant's ciph- 
er block. In the patent to F. W. Wicht, No. 391,289, dated October 
16, 1888, a movable drop-cipher is described, moving in a recess from 
the periphery of the wheel to the shaft hole thereof. The drawings 
and spécifications show a cam groove extending lengthwise, with 
which the drop-cipher, provided with a rim at its inner end, co-oper- 
ates, and is intermittently enabled to move to the printing plane and 
to recède therefrom. This patent also discloses projections and a 
notch, which operate as a shoulder, and arrest the cipher block in 
accurate printing position. A more particular considération of the 
Bâtes improvement is now necessary. The novelty of the involved 
claims is not controverted. They read as follows : 

"(13) A printing-wheel having a recess, and a non-pivoted drop-eipher block 
thereiu disconneeted trom tbe body of the wheel, and being loose In the recess, 
adapted to move toward and from the periphery of the wheel. and also to move 
slightly sidewise in the plane of the wheel in the recess, said wheel having un- 
dercut guiding-bevels, and said block having corresjjonding co-ojiei'.-iting bevels 
at its outer side, wheroby, as the block is nioved outwardly in the recess, it is 
accurately guided forward or backward into position as necessary, and ar- 
rested by said bevels. 

"(14) A printing-wheel having a recess, and a non-pivoted drop-cipher block 
therein disconneeted from the body of the wheel, and held in the recess loosely. 
wliereby it can move to and from the perijihery of the wheel in the recess. and 
can move slightly sidewise in the plane of the wheel, and shoulders for arrest- 
ing the blocli; in exact printing position. 

"(lô) A printing-wheel having a recess. a iloating drop-cipher block in the re- 
cess, and shoulders for guiding the block into position and arresting it." 

Complainant claims that by the Bâtes improvement a radical de- 
parture from the known constructions was made, in that sliding or 
pivotai connections were avoided, thus allowing the cipher block to 
work with entire freedom in the opening of the wheel, without bear- 
ings or guides, and that it bas overcome the difficulties experienced 
with machines having close-fitting drop-cipher blocks arising from 
the blocks becoming clogged with printer's ink and dirt, and inabil- 
ity to clean the same without removal of many small parts, which 
would entail loss of time and labor. True, the prior art discloses 
movable drop-ciphers closely fitted in a recess, but the pivoted drop- 
cipher of Reinhardt is open in construction, and suggests a free- 
dom of play of the drop block by an abandonment of the pivoting 
arrangement. 

Now, what was the achievement of Bâtes? The field is limited, 
and by reason thereof the claims must be confined to the spécifie con- 
struction described. The iiatentee's dcparture from the i)rior art 
is unquestionably confined to nonpivoted drop-cipher block loosely 
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seated in tlie recess of the wheel, which recess extends from the 
periphery of the wheel. By his arrangement the drop-cipher is en- 
abled to move in the recess laterally and toward and from the print- 
ing plane of the wheel; the movements apparently being controllcd 
by beveled shoulders or points of support. The open construction of 
the device facilitâtes cleaning of the parts, and obviâtes some delay 
in cleaning the machine from accumulated dirt and ink. The im- 
provement, however, was in an existing and commonly known art, 
and, the claims being entitled to a narrow construction only, the doc- 
trine of équivalents has no application. The cipher block of the al- 
leged infringing device has on the left-hand side a lug or projection 
fitting in a small recess or opening on the left-hand side of the cipher 
opening of the wheel, to prevent the block from falling out of the 
wheel. Defendant's structure is apparently an altération or an im- 
provement of the Wicht patent of 1888. In the latter structure the 
opening is on the right-hand side of the cipher block, and the lug or 
projection is on the wheel, while in defendant's device the lug or 
projection is on the left-hand side of the block, and the recess in the 
wheel. On the other hand, in complainant's structure the drop- 
cipher is retained in the wheel by the bevels or shoulders specifically 
mentioned in the claims set out The right-hand side of defendant's 
cipher block has a straight side fitting against a corresponding 
straight side in the opening of the wheel. The principle of the 
Wicht patent and that of défendant is similar, the chief différence 
being that in defendant's the cipher block is eut away more at its 
lower end, thus giving increased space for the play of the cipher 
block. Complainant contends that the straight right-hand side of 
defendant's block and the lug on the left-hand edge of the cipher 
block co-operating with the notch at the opening in the wheel in de- 
fendant's device form the mechanical équivalent of the bevels or 
shoulders called for by the claims in question. The complainant, 
however, as before indicated, was not a pioneer, and therefore, giv- 
ing considération to the patents of the prier art, must be restrict- 
ed to the précise form described. An inspection of the file wrapper 
and contents of the Bâtes patent, together with the subséquent patent 
granted to Wicht & Spielmann, No. 739,369, dated September 22, 
1903, the device claimed to be used by défendant, confirms this im- 
pression. It is a gênerai rule that "one who sélects and combines 
éléments from the inventions of others into a new structure, adapted 
to accomplish the old resuit, is entitled to a patent only for his own 
particular form of adaptation." Loew Supply Co. v. Fred Miller 
Brewing Co. (C. C. A.) 138 Fed. 886. The departure of complain- 
ant, though an improvement, did not achieve new patentable results, 
and accordingly the principle applies that: 

"AVlien two inventors hâve each adapted the substantial features or éléments 
of an earlier invention, making, respectively, but slifïlit clianges in or improve- 
nients upon the earlier device, eaoli will be limited to his owii spécifie form of 
device ; and, if tliere are difCerences therein, nelther device will be held to be aa 
infringement of the other." 

Sander v. Rose et al., 121 Fed. 835, 58 C. C. A. 171 ; Boyd v. Janes- 
ville Hay Tool Co., 158 U. S. 260, 15 Sup. Ct. 837, 39 L. Ed. 973; 
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Cons. Store Service Co. v. Siegel-Cooper Co., 107 Fed. 71G, 4G C. C. 
A. 599. 

The défense that the device in question was invented by one 
Wicht, a former employé of the complainant, and not by the patentée, 
is not sustained by the évidence. On the contrary, the proofs indicate 
that the patentée was the original inventor, as claimed in the bill. 
The other défenses advanced need not be given considération. 

In accordance herewith, the drop-cipher device described in the 
claims in controversy is held valid and not anticipated, and, as con- 
strued, is not infringed by the device of défendant. The bill is dis- 
missed with costs. 



BxlTES MACH. 00. v. WM. A. FORCE & CO. 

(Circuit Court, S. D. New York. April 17, 190G.) 

Patexts — I)sifeingemï:>'t — Numberino Machine. 

The Bâtes patent, No. 670,084, for a nunibering machine, while not for 
a pionoer invention, covers patentable iniprovements whicli overeame ob- 
jections to the machines of the prior art, and entitle its claims to a rea- 
sonably broad construction and range of équivalents. As so coustrued, 
claims 2 and 22 held infringed. 

In Equity. 

Alfred B. Carhart, for complainant. 
William E. Warland, for défendant. 

HAZEL, District Judge. The bill seeks to restrain the alleged in- 
fringement of letters patent No. 676,084, dated June 11, 1901, issued 
to Edwin G. Bâtes, complainant's assignor. The invention relates to 
automatic type high numbering machines, which ordinarily comprise 
a rectangular métal box, containing a horizontal shaft, number-print- 
ing wheels, and a swinging pawl frame, to operate the numbering 
wheels, and a so-styled "plunger" device. The latter is located at one 
end of the frame, and constitutes means for actuating the wheel 
operating pawls. The combined éléments are designed to be locked 
in a printer's chase or form. The principal défenses interposed are 
want of invention, noninfringement, and that the patentée was not 
the real inventor. Claims 3 and 22, the bases of the action, read as 
follows : 

"(2) The combination, in a numbering machine, of a frame, an axis, num- 
ber -wheels, ratchets, a stepped pawl, a pawl-carr.ving plate having arms with 
bearings on said axis, one of the arms having gear-teeth, a jjlate, a spring 
normally holding the plate out of the printing-plaue, and adapted to be com- 
pressed by the act of printing, pins for guiding said plate, aud a projectlng arm 
on said plate, with teeth engaging said gear-tectli. as set lortli." 

"(22) The combination of a numbering-machine frame, a plate, 11, extend- 
Ing across the machine at right angles to its axis, said plate having an extend- 
ing arm with rack-teeth, an arm with gcar-teeth meshing with the rack, a 
plurality of guide-pins for plate 11, near opposite ends theroof, and a single 
spring, servjng to raise said plate." 

The plate of the plunger device, as shown in the drawings, bas 
a rigid overhanging arm, which connects directly with the actuating 
145 F.— 34 
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pawî swing. The diicf improvenient of tîie clainis is shown to be 
this overhanging arni, wliich permits direct connection with the 
actuating pawl swing, and enables instant removai and reassembling 
of the plunger witliout displacing any screws or end plate of the ma- 
chine. Tlie early numbering machines necessitated tlie removai of 
a screw or screws, and in some instances an end plate of the ma- 
chine, before the plunger could be removed. This opération reciuired 
a certain amount of mechanical skill, entailed loss of time in cleans- 
ing, and was apt to resuit in rendering tlie machine inoperative. 
Bâtes undertook to overcome thèse objections, and to provide a simple 
and efficient device, cajmble of instant removai, constructed of few 
])arts, and one whicli rcduccd delay in cleaiising to a minimum. To 
this end he devised a vertically moving plunger vvdth a rigid project- 
ing arm, having geared teeth at the end thereof, which meshed with 
gcared teeth of the swinging pawl frame when the plunger plate 
was depressed by the movements of the printing machine, and im- 
partcd to the pawl frame a forward and rearward motion, causing the 
pawls to co-act with the teeth of the ratchet wheels, and thus rotate 
the printing machine. The patent is not for a pioneer invention, as 
numbering machines in form much like that in suit were known to 
the art. Défendant contends that the structures of the prior art, if 
they do not wholly négative novelty in the Bâtes device, limit it to the 
identical form described. In considering the prior art, it is not 
deemed necessary to discuss at length the numerous patents in évi- 
dence. It is sufficient to note that the indicated éléments are found in 
other known combinations, of wdiich the several patents to Reinhardt 
and the patents to Sanders are a fair type. Bâtes, however, simplified 
the art, as lias bcen indicated, by suitably arranging direct connec- 
tion between his plunger and the swinging pawl frame in such man- 
ner as to easily operate the actuating means, and make the plunger. 
instantly removable for cleansing, and easy to restore for a contin- 
uance of the printing opération. To acçomplish his object he depart- 
ed from the constructions of the prior art, which disclosed and uti- 
lizcd, among other forms, a pin projecting into the pawl frame 
through a mortise in the side wall between the plunger and pawl 
swing. Complainant claims, and the elicited facts support such claim, 
that the ncw conception and combination of the claims in suit in- 
cludes the following éléments : 

"A tr;uisy(>)'se pinte lield iibove tlie plnnp of pi-hitiiis over tlip pnd of the 
fraiiip, .sruidpd aiul prevpnted from tnrning by vprticnl pins projeetiiiir down- 
wnrdl.v into vertical sockets. tospther with a strons nonhreakinç; spring, lo- 
patpd cpntrall.v under the point of printing poiitact, the plate hnving a riy;id 
ovprhaniïiii;; arm bridgins the iuter^-ening wall of the frame to roek the pawî- 
swiiis h.v tlie direct nu'shiua of the face of the pawl-swins with the vertically 
uiovii'.::: riïid pUniger-arm, withtmt the intervention of levers, and witliout pass- 
ins tlD'ongh the wall of the frame." 

The prior art does not show a device having a plate with guide- 
pins, a central spring underneath, and a rigid overhanging arm, with 
meshing teeth at the ciul thereof. This feature of tlie Bâtes con- 
struction was new, and in connection with the éléments above quoted 
from complainant's brief apparently performs a new and bénéficiai 
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resuit. The earlier machine discloscs a pliingcr, consisting of a sohd 
pièce of métal, held in vertical position jjy an end plate screwcd to 
the métal box or frame. Although a spring or springs was con- 
tained in the plunger o^some of the earlier devices, yet they lack the 
central spring, guide-pîns, and guide sockets of complainant's in- 
vention, and accordingly were unable to achieve the resuit of the pat- 
ent in controversy. 

The serious issue presented is whether or not defendant's struc- 
ture may be properly included within the scope of the claims. In view 
of the prior art, the Bâtes invention is not strictly in the class of pa- 
tents calling for a wide range of équivalents, but the original changes 
and altérations in the plunger device, which resulted in a meritorious 
apparatus, entitles the patentée to a reasonable construction of his 
claims; especially as the important objections to complète success 
in prior machines were overcome by the improvement. The évi- 
dence shows that the invention was generally recognized as useful 
and bénéficiai, and the business of the inventor was enhanced there- 
by. Does the structure of the défendant embody the essential élé- 
ments of complainant's invention? After carefully examining the 
Reinhardt and such other machines as are claimed by défendant to 
narrow the scope of the claims, the testimony and structure of défend- 
ant, I hâve concluded that the patent should not be as strictly con- 
strued as défendant contends. Défendant achieves the resuit of the 
Bâtes invention by the employment of a combination of substan- 
tially similar éléments, although an apparent attempt is made to dif- 
ferentiate the same. The exhibit Force machine, model 13, No. 1,541, 
in addition to the éléments that were admittedly familiar to the art, 
shows a rigid projecting arm on the plunger, with a pin engaging a 
slot in one of the arms of the pawl-carrying plate, and accordingly 
cornes within the language of claim 2. Complainant's expert claims 
that defendant's slot in one of the arms of the pavvl-carrying plate and 
pin on the plunger which engages such arm are the équivalents of the 
gear-teeth in complainant's swinging frame and projecting arm. 
This interprétation I conceive to be a correct comparison of the in- 
volved structures. The essential éléments of claim 22 are the "plate, 
11, extending across the machine at right angles to its axis, * * * a 
plurality of guide-pins for plate 11, near opposite ends thereof, and a 
single spring, serving to raise said plate." In the Force machine the 
plate is shorter than that of the Bâtes construction, although it ex- 
tends across the machine, and is guided by a pin and an arm which 
fits into a vertical slot near the plunger, and which is claimed by 
complainant to functionally operate an additional guide-pin. Wheth- 
er such device bas a single guide-pin or a plurality of guide-pins is 
not thought important in view of the resuit attained. Defendant's 
plunger is readily detached from the machine by means of a boit in 
the top end of the frame, which enters a slot in the stem of the 
plunger, and enables instant removal of the plunger without dis- 
placement of screws or end plate of the machine. 

The next défense is that one Speilman, a former employé of com- 
plainant, was the original inventor of the device in question. The 
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proofs upon this point are not persuasive of the correctness of the 
asserted claim. The testimony of the patentée that he prepared the 
original sl<etches and drawings and directed and supervised the con- 
struction is clear and convincing. 

A Hberal view of this invention is not taken without some hésita- 
tion, but, in view of the strength and simplicity of the device, which 
evidently has overcome prior difïiculties in the art, and the success ac- 
corded it by the trade, a construction of sufficient breadth as to in- 
clude defendant's structure is warranted. The claims being valid 
and infringement sliown, a decree may be entered in the usual form 
for an injunction and accounting. 



SEEBERGER v. RENO INCLINED ELEVATOR CO, 

(Circuit Court, S. D. New York. Decomber 1, 1905.) 

Patents- — -Infringement — SiAinwAY. 

The Wheeler patent. No. -i79,8G4 for a stairway, construed, and held 
not auticipated, valid, and infringed as to clalnis 6 and 10, and not in- 
frlnged as to claims 7, 11, and 12. 

In Equity. Suit for infringement of letters patent, No. 479,864, 
for a stairway granted to George A. Wheeler, Angust 2, 1872. On 
final hearing. 

Harold Binney, for complainant. 
Redding, Kiddle & Greeley, for défendant. 

WALLACE, Circuit Judge. Upon the argument of this cause it 
was decided that claims 7 and 13 of the complainant's patent had 
not been infringed by the défendant, and décision was reserved upon 
the questions of the validity and infringement of claims 6, 10, and 11. 
The llth claim is limited by its terms to the hand-rail described in the 
patent (vi'hich is an endless band, preferably made hollow and cylin- 
drical) "in combination with guards overlapping the same." Thèse 
guards are flexible flaps which rest loosely upon the beit to protect the 
fingers from a squeezing contact at the posts, r. The defendant's 
hand-rail is made in short sections or joints which together form an 
endless band, but it does not require guards, and does not bave them, 
or any équivalent for them. For this reason, if for no others, the 
claim is not infringed. 

The two claims which remain to be considered are expressed in 
very broad terms, but require limitations to be read into them by 
implication, besides those required by their terms. The "elevator" of 
the claims is not necessarily an}^ kind of an elevator, or passenger 
elevator, but the term may and should be read as enumerating a stair- 
way passenger elevator. It is only in this type of elevator that there 
is any occasion for the use of a hand-rail; and the improvements 
which are generally the subject of the patent are in passenger eleva- 
tors "which will afïord a stairway for travel" as well as a continuously 
movable elevator. Treating the claims as specifying such an eleva- 
tor, they are to be further limited so as to embrace such an elevator 



SEEBERGEB V. RENO INCLINED ELEVATOE 00. 533 

only when equipped with a hand-rail having the peculiar character- 
istics mentioned in the claims. 

None of the prior patents anticipate either of the claims as thus 
limited. The Ames patent shows a traveHng stairway having- a sta- 
tionary bahistrade, but, as it does not suggest a travehng balustrade, 
necessarily does not suggest a traveling hand-rail. The Souder pat- 
ent does not show or suggest any balustrade or hand-rail, and is mere- 
ly for a traveling stairway. The Wilding English patent does not 
show a traveling stairway in the ordinary acceptation of the term, but 
shows a stationary staircase having a supplementary elevator for pas- 
sengers consisting of a traveling step or platform. This platform is 
secured to a traveling carriage which moves upon a rail extending 
along the side of the stairway. Upon this carriage is mounted a bal- 
uster, which carries a cylindrical slide, which incloses and runs upon 
an upper rail extending along the side of the stairway parallel witli 
the lower rail. The platform, vi-hen moved by the actuating mechan- 
ism connected with it, carries with it the carriage on the lower rail, 
the baluster, and the slide on the upper rail, as parts intégral with 
itself. By this construction, while the passenger is being conveyed 
upon the platform, he can grasp the slide, or, if he chooses to do so, 
can grasp any part of the upper rail. The upper slide is thus in a 
sensé a traveling hand-support. There is no suggestion in the patent 
that it is for any other use than to insure greater steadincss to the 
platform. Treating it as a hand-rail, it is not separate from the 
elevator, but an intégral part of it. It is not a continuons hand-rail, 
because it does not extend from one terminal of the elevator to the 
other. 

That it involved invention to adapt the hand-rest of the Wilding 
patent to elevators of the traveling staircase type is a conclusion which 
does not seem open to reasonable doubt. The Wood patent for a dirt 
machine, showing a dirt conveyor, and the other patents for convey- 
ors or elevators not intended to carry passengers, are much more 
remote than the Wilding patent in their bearing upon the patentable 
novelty of the claims. The conclusion is also fuUy vi'arranted that 
there was not in the prior art any elevator adapted to carry passen- 
gers to and from différent levels, and to permit them to move from 
place to place thereon, equipped with a hand-rail also traveling and 
serving to enable the passengers to préserve their upright positions, 
notwithstanding the movement of the elevator, and assist in support- 
ing them, whether the elevator is moving or at rest. The claims of 
the patent should therefore receive a sufficiently libéral construction 
to secure this invention to the patentée, so far as this is consistent 
with their language. The term "separate," as used in the claims, 
was inserted in compliance with the requirements of the patent office, 
and to distinguish the hand-rail from that which it was assumed 
was shown in the Wilding patent. Although this limitation would 
not seem to bave been required by the prior state of the art, effect 
must be given to it. Effect is given to it by treating the word "sepa- 
rate" as referring to a hand-rail which is not integrally a part of the 
traveling support. The "continuons hand-rail" of the tenth daim is 
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oiie that affords a support for the wliole distance between the ter- 
minais of the stairway. As thus construed the defendant's elevators 
embody the invention ex]3ressed in the terms of both claims. 

A decree is ordered for the complainant enjoining the infringement 
of claims G and 10, and for an accounting. As the défendant has 
been compelled needlessly to Htigate the question of the infringement 
of claims 7, 11, and 12, the decree is without costs. 



WESTON ELECTRICAL INSTKTIMEKT 00. v. VALT.EE BKOS. ELEC- 

TRICAL CO. 

(Circuit Court, D. New Jersey. May 12, 190G.) 

Patents — Suit for Infkinqement — Eqtjity JuRisnicTioN. 

A bill for iiifrlugement of a patent wliieh charges past Infringement 
only and contains no allégation of présent or tln-eatened infringement, 
does not state a case witliin tlie jurisdictiou of a coiu't of equity, wlien 
taken in connection with a plea denying any infringement since more than 
a year prier to tlie filing of the bill, and with the fact that the patent e.x- 
pired before the hearing. 

In Equity. On bill and plea. 

Alan D. Kenyon, for complainant. 
Joseph C. Fraley, for défendant. 

LANNING, District Judge. The bill of complaint in this case 
was filed August 16, 1905. It allèges infringement by the défendant 
of two patents. Nos. 398,387 and 497,483, capable of conjoint use, 
and actually so used by the complainant ; that both of the patents 
bave been sustained by the United States Circuit Court for the 
Southern District of New York ; and that the défendant, in violation 
of the complainant's rights, has made, used, and sold electrical 
measuring instruments and shunts for electric light and power sta- 
tions similar in some or ail of the material parts thereof to the im- 
provements set forth in the patents. The prayer of the bill is for an 
accounting and for a preliminary and also a permanent injunction. 

The plea was filed within the time required by the rules of practice, 
and on the very day that one of the patents expired. It dénies that 
the défendant has made any instruments or shunts of the kind de- 
scribed in the bill, and déclares that the only electrical measuring 
instruments and the only shunts for electric light and power stations 
which it has procured, used, sold, or ofïered for sale, were purchased 
by it from the Cutter Electrical & Manufacturing Company, which 
was the selling agent of the Keystone Electrical Instrument Com- 
pany, the manufacturer of the instruments; that injunctions were is- 
sued, in suits instituted by the complainant, against the Keystone 
Electrical Instrument Company and the Cutter Electrical & Manufac- 
turing Company in April, 1904, on one of the patents, and against the 
Keystone Electrical Instrument Company on the other of the patents 
in August, 1904; and that it has not made, procured, used, sold, or 
ofïered for sale, any electrical measuring instruments or shunts in 
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any way relating to either of the patents or alleged to infriugc there- 
on siîice June 22, 1904, on or abovit which day the coniplainant re- 
leased the Cutter Electrical & Manufactiiring Comjjaii}- froin ail 
ciaims for profits and damages, and on or about which day the com- 
plainant was informcd by the Cutter Electrical & Manufacturing Com- 
pany that the défendant had been a purchaser from it of electrical 
measuring instruments and shunts. 

The question raised by the plea is wlicther the case is a proper one 
for equity jurisdiction. If the record of the case as it now stands 
shows that the complainant is entitled to injunctive relief, the bill 
should be retained and the défendant be required to account for prof- 
its and damages in order that complète relief may be administered. 
But the bill contains no allégation whatever that the défendant at 
the timiC of the filing of the bill was infringing or threatened to in- 
fringe either of the patents except in the eleventh clause where it 
is declared that "the said défendant has made, used, and sold, and 
is making, using, and selling, the said inventions in conjoint use in 
one and the same apparatus in the manner hereinafter described." 
Every subséquent allégation of the bill concerning alleged infringe- 
ment however relates to the past. There is not even an allégation 
that the défendant had in its possession at the time the bill was filed 
any instruments of the kind therein described. Thèse facts, and the 
fact that the plea dénies that the défendant ever made any such 
instruments, or that it sold or dealt in such instruments for more than 
a year before the bill was filed, show that the case is not one for a 
preliminary injunction. And, inasmuch as one of the patents ex- 
pired before the complainant could secure a final hearing, no ground 
for relief by permanent injunction now exists. The rcsult is that the 
plea must be sustained. This conclusion, I think, is in harmony wit'i 
the doctrine of the foUowing cases : Edison Phonograph Company 
V. Hawthorne & Sheble Manufacturing Company (C. C.) 108 Eed. 
630; McDonald v. Miller (C. C.) 84 Fed. ;i44; American Cable Rail- 
way Company v. Chicago City Railwav Company (C. C.) 41 Fed. 
•■522. 

I hâve not overlooked the fact that a similar plea was recently over- 
ruled in the case of Western E'ec'xical Instrument Company v. W. R. 
Garton Company by the Circuit Court for the Northern District of 
Illinois. A copy of the record of that case has been furnished to thi>: 
court, but no opinion seem.s to hâve been filed in it and this court i-; 
uninformed as to the facts which influenced that court in making 
its order. 

The plea will be sustained, and the bill dismissed for want of juris- 
diction. 
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UNITED STATES FASTENER CO. v. MEYERS et al. 

(Circuit Court, S. D. New York. April 25, 1900.) 

Patents — Infhingement — Sep arable Buttoks. 

The Pringle patent, No. 580,(X)1, for a se])nrable button, elaima 1 and 2, 
relating to tlie soelvet member, disclose a i)atentable invention, but eover 
a new conibination of old éléments, and must be liniited to the précise 
combination shown. As so limited, they are iiot iufriuged by tbe devlce 
cf tlie Kerngood patent, No. 045,024. 

In Equity. 

Roberts & Mitchell, and Hillary C. Messimer, for complainant. 
George Cook and Livingston Gifford (John R. Bennett, Odin Rouerts, 
Donald Campbell, of counsel), for défendants. 

HAZEIv, District Judge. This suit relates to the alleged infrînge- 
ment of patent No. 580,001, dated April 6, 1897, granted to Eugène 
Pringle, and now owned by complainant. The patent is for an im- 
provement in separable buttons, wherein is shown a socket and stud 
adapted for attachment to gloves or other garment, either the socket 
or the stud being résilient, thereby enabling them to be snapped to- 
gether or parted. The many prior patents introduced by défendants 
show unceasing endeavor to improve so-called separable buttons or 
snap fasteners. The inventor herein seeks — 

"To provide means by which a hollow rivet will operate with the button- 
head member to hold both it and the stud-catching device secured with the 
fabric, and further, to provide spécifie means by which my improvements 
can be embodied In the buttou-head and stud member o£ a separable button." 

The first and second claims are involved: 

"(1) A button-head for a separable button, consisting of a cap, having 
a rivet-engaging pièce, extending inward from its outer edge, and provided 
with a central aperture and a hollow rivet, having a closed head, inserted 
from the opposite side of the material from the cap, and spread or upset by 
pressure against the inner surface of the cap and upon the rivet-engaging 
pièce therein, and flanged below the material, substantially as described. (2) 
A button-head, c-omprising a cap-plate, a rivet-engaging pièce connected there- 
to, a hollow rivet spread or buiTed within the cap against the rivet-engaging 
pièce and a stud-catch secured to the base-flange of the rivet, substantially 
as described." 

The claims relate only to the socket member of the fastener, the 
stud member not being incktded therein. The chief défense is nonin- 
fringement, although lack of invention is also asserted. The com- 
plainant contends that its patent is clearly an advance in the art, be- 
cause of simplicity in construction, ease and convenience in assembling, 
and in variance and permanence in opération. The claims are for a 
combination which, considered independently, are old, but which are 
united in an original patentable way, and achieve an improved resuit. 
The principal élément of the claims is the hollow rivet, closed at its 
upper end, which after insertion in the material is depressed or upset 
by contact with the inner surface of the cap. This élément, in co- 
opération with the cap and rivet-engaging pièce, it is claimed by com- 
plainant, distinguishes its structure from the prior art, in that the 
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latter shows a socket open at the clinching end. Preparatory to the 
clinching arrangement of the patent in suit, the closed end of the hol- 
low rivet is inserted in a slit or aperture of the material, the cap and 
the rivet-engaging pièce being attached and placed in position on the 
upper side of the material, and is thrust through the opening against 
the under side of the cap pièce. The latter is depressed, causing the 
upper end of the rivet to be upset or spread, fonning an enlarged 
chamber. In this manner the operating parts and the glove or fabric 
are securely fastened, and the stud member may then be sprung or 
snapped into the socket. The results of the invention are not entirely 
new, yet the advantages arising from the employment and unison of 
familiar éléments, producing a more efficient and economical device, 
entitles it to protection. National Hollow Brake-Beam Co. v. Inter- 
changeable Brake-Beam Co., 106 Fed. C93, 45 C. C. A. ^ià; Seymour 
V. Osborne, H Wall. .516, 20 h. Ed. 33; Thomson v. Citizens' Nat. 
Bank, 53 Fed. 250, 3 C. C. A. 518. Hence the combination in a socket 
member for a button fastener of a cap or plate, rivet-engaging pièce, 
and a hollow closed end rivet is thought not to bave been obvions 
nor previously practiced in the précise manner described in the patent 
in controversy. 

The défendants suggest the point that the fastener described in the 
patent in suit bas never been manufactured or sold, but, the patent 
being valid, this does not justify or excuse infringement. Bernent v. 
National Harrow Co., 186 U. S. 70, 22 Sup. Ct. 747, 46 L. Ed. 1058. 
The claims of the patentée, in view of the prior art, must be strictly 
construed, and, being so construed, the défendants are not thought to 
infringe. 

Défendants manufacture their fasteners under a patent granted to 
Kerngood, No. 645,624, dated March 20, 1900. The issuance of this 
patent naturally raises the presumption of dissimilarity between the 
Kerngood device and that of complainant. Bâtes v. Keith (C. C.) 
82 Fed. 102; Boyden Power-Brake Co. v. Westinghouse Air Brake 
Co., 70 Fed. 816, 17 C. C. A. 430; American Pneumatic Tool Co. v. 
Phila. Pneumatic Tool Co. (C. C.} 123 Fed. 894. The prior patents 
and the testimony of the expert witnesses would seem to Vj'arrant the 
conclusion that défendants' device is sufficiently difïeïentîated from 
complainant's spécifie form to escape the charge of infringement. 
True, défendants use with other small parts a cap, a rivet-engaging 
pièce, and a closed socket. The socket pièce bas an outwardly project- 
ing flange at the bottom, and at its top a small hollow projection, cupola 
shaped, which projection, after insertion through the fabric, is upset 
against the under side of the cap or an anvil plate in the same. Such, 
however, was substantially the method cmployed in the patents to 
Shipman, No. 388,255, Kraetzer, No. 359,615, and McMillan British 
patent. No. 2,592. Indeed, the drawings and spécifications of the 
Kraetzer patent disclose a marked similarity to défendants' device in 
relation to the éléments in controversy. The closed hollow rivet and 
engaging pièce which complainant contends contributes largely to the 
easy manipulation of the socket member are disclosed in the patents 
mentioned. The features relating to the cap-plate and stud-catch 
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need not be discussed, for in the view taken by the court, as already 
referred to, the claims must be limited to the exact structure de- 
scribed. In complainant's device the shape of the body of the hollovv 
rivet is radically changed by the spreadhig opération, while in défend- 
ants' device the hoUow rivet is not changed in shape, the projection at 
the upper end of the rivet being depressed and spread to unité the 
socket and cap members. As said by défendants' expert • 

"It retains its straight wnlls, and oulj' the sniall projection on tlie top 
of tlie soclîet or rivet is pressed down and spvead and practically solidifled, 
and tliat is tlie only part of tlie device tliat is clianged by tlie aet of 
seeuring tliis part of tlie separable Imtton to the fabric. In the device of 
the patent in suit, the plate. G, which is secured to the flange of tlke 
hollow rivet uiust hâve a central opening snialler in diameter thaii the 
opening of the hollow rivet, in order to torm the uonresilient stud-catch : 
whereas in the défendants' buttou the plate clamped on the base of the 
rivet has a larger opening thaii the opening of the hollow rivet or socket." 

Whether the required resiliencj' is in the socket or stud is perhaps 
not material, but the diiïerence in construction of défendants' cup- 
shaped socket is lielpful to détermine the question of infringement. 
Défendants' socket has no yielding means for holding tlie stud of the 
fastener, and is provided near its lower end with two side slits, through 
which two fine spring wires are passed, and they are held in position 
by projections formed in the rim of the flange of the socket, which 
are turned down and pressed upon the ends of the wires. Com- 
plainant's stud-catch is formed by the flange or plate secured to the 
hollow rivet, which has a smaller opening tlian the rivet, the resiliency 
being in the stud member. 

The conclusion being reached that claims 1 and 2 are valid, but not 
infringed by défendants, the bill is dismissed, with costs. 



UNITED SHOE MACHINERY CO. v. GREENMAN. 

(Circuit Court, D. Massachusetts. xVpril 13, lOOC.) 

No. 141. 

1. Patents — Anticipation — Abandon ment of Machine. 

A machine full.y embodying a device subsequently patented by another 
does not lose its effect as an anticipation because its use was abandoned 
solely for the reason that the product in making which it was employed 
was not successful where it is shown that the machine worked success- 
fully and the maker did not abandon the invention embodied therein. 

[Ed. Note. — For cases in point, see vol. 38, Cent. Dig. Patents, § 73.] 

2. Samf.. 

Notwithstanding that A., having embodied bis invention in a machine 
wliose nse was sooii ahaudoned, later falled to describe it in the patent 
granted Iiini, so that the latter was inoperative, yet the attenipt to ob- 
tain the patent is évidence that A.'s invention was not an abandoned 
experiment. 

3. SAirE — Crx'TOii. 

The Davey «Se Ladd patent, No. 072,050, for a cluteh, is vold for an- 
ticipation. 
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In Equity. 

William K. Richardson and T. Lewis Stackpolc, for complainant. 
L. Ilart Andcrson, for défendant. 

LOWELL, Circuit Judge. This was a bill in equity to restrain the 
infringement of letters patent No. f;72,(l5fi, issued to Davcy and l^add, 
for an improvement in clutchcs. The following claims are in suit : 

"(2) The combination of the drivinj: clutch iiieiiiber of the machine iiro- 
vlded with a friction surface ; witb tlie uiuiii sliaft, and a driven clutch 
member connected to rotate thcrowitli Imt c-ipuble of independent longitudinal 
movement tliereou and provided with frietion-stirfacos at its opposite ends; 
and a stationary friction-surfnco or brake. and nieans for iinpelliuK said 
driven clutch mejuber into engagement with the friction-surface of the driving 
member, and Connecting mechanism between tlie main driven sliaft and driven 
clutch member for moving said driven clutch member eut of engagement 
with the driviug member and into engagement with the brake, substantially 
as described." 

"(6) The combination of the main shaft to be driven, with a clutch gov- 
erning the operatio)i of said shaft, comjirising a driven chitch member con- 
nected with said shaft aud provided with friction-surfaces at its opposite 
ends ; a stationary friction-surface constituting a brake adjacent to one of 
the frictiou-surfaces of said driven clutch member ; and a driving clutch 
member having a friction-surface adjacent to the other of th(> friction-surfaces 
of the said driven clutch member ; and nieans actuated by the main shaft 
for automatically disengaging the said driven clutch member from the driving 
clutch member and engaging it with the brake at a iiredetermined j^wint in the 
rotation of said main shaft whereby said main shaft is stopped In a pre- 
determined angular position, substantially as described." 

The purpose of the invention is thus described in the spécifications : 

"This invention relates to a clutch and is shown as embodied in a clutch 
adapted to be used on sewing-machines, nailing-inachines, and in machines 
in which it is désirable to stop the machine at a deSnite point in its cycle 
of movements — as, for example, in the case of the sewing-macliine when 
the noedle is at its higliest position, or in the <:ase of a nailing-machine, after 
the nail is driven and when the parts are in the iiosition to reçoive the ma- 
terial or at a position to receive the nail to be driven at the next opération 
of the machine. The said clutch comprises a friction member connected with 
the driving-shaft to rotate in unison therewith, but having independent longi- 
tudinal movement thereou. Said frit'tion member bas friction-surfaces at 
opposite sides, one adapted to co-operate with a socket in the main frame to 
act as a brake to stop its rotation and the other adapted to co-operate with 
a corresponding surface or socket in the driving-]iulley. The main shaft, that 
is driven by the clutch when its movable friction member is engaged with 
the driving-pulley and disengaged from the brake, is provided with a cam 
eo-operating witli shifting mechanism by whic^h said friction ineiuber of the 
clutch is shifted from engagement with the driving-imlley to engagement 
with the stationary brake at a definite point in the rotary movement of the 
main shaft, thus causing said main shaft to be stopped at a definite point in 
its movement. its arrest, however, being the resuit of frictional action 
rather thau impact, and thus taking place without severe shock to the work- 
ing parts of the machine." 

The défendant denied the validity of the patent and the infringe- 
ment. 

On the issue of anticipation, the évidence shows an unusual state 
of affairs. The i:)atent was applied for in 1897. In 1893 one Stiles 
built a machine, which is in évidence, and which is admitted to era- 
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body îully the patented device. Stiles built this machine for a macliine 
shop, the Thomson Manufacturing Company. It was intended foi" use 
in setting a bifurcated sttid. When the machine was finished it was 
operated, and set the stud successfully, but the bifurcated stud did not 
hold well in the fabric. The attempt to introduce this stud into use 
was therefore abandoned, and the machine was stored away in the 
pattern-room of the company, where it remained unused until intro- 
duced in évidence in tliis suit. The working drawings from which it 
was constructed are also in évidence. Stiles died in 1895. In 1894 
he apphed for a patent, intending to patent tlie invention embodied in 
his machine. In 189G a patent was issued, No. 5G5,811. A comparison 
of some of the drawings of the Stiles patent with the Stiles machine, 
and with its working drawings, suggests irresistibly that the former 
were based upon one or both of the latter. In the drawings of the 
patent, which, in this respect, are like the working drawings of the 
Stiles machine, the brake of the machine is lettered "K," which letter 
in the spécifications is said to designate a "friction clutch." Neither 
the spécifications nor the claims refer to a brake. The défendant con- 
tends that the désignation is a nianifest error, and that the Stiles 
patent therefore discloses the invention of the patent in suit. The com- 
plainant contends that the patent discloses only that which it expresses, 
and not something which the patentée omitted by mistake. If the 
mistake were obvious upon inspection, the défendant might well be 
right; but the error in the patent is not merely in the lettering, but 
chiefîy in the failure of the scrivener to understand the machine he was 
describing. Evidently he was not informed of the brake, perhaps 
through the omission of the patentée himself. The complainant lias 
constructed a machine which reserables the drawings of the Stiles 
patent, and in which the member K is a clutch. To accomplish this 
resuit, the construction has necessarily been extraordinary, and it con- 
tains some éléments which are mechanically superfluous and are not 
mentioned in the Stiles patent ; but the complainant's évidence is to the 
cffect that the machine thus constructed to illustrate the drawings of 
the patent does not contradict them, and is operative. It is doubtful, 
at least, if the Stiles patent, without référence to the machine in évi- 
dence, discloses a brake. Either "K" is a clutch, or the patent is unin- 
telligible. As will hereafter appear, hovk'ever, the issue thus stated 
need not be decided. 

The défendant urges that, even if the brake be absent from the Stiles 
patent, yet there is no invention in adding a brake to the device there 
described, inasmuch as a brake is shown in other patents. There is 
force in the contention, but a strong and quickly-acting brake is abso- 
lutely necessary to accomplish the purpose of the patent, and the addi- 
tion of a brake, as shown in the patent, may well involve invention. 

The défendant further contends that the Stiles machine itself, even 
though it was never patented, anticipâtes the patent in suit. The com- 
plainant contends that the machine vi'as an abandoned experiment. 

The machine in question was used to set studs, and used successfully. 
Its use was abandoned because the studs set were unsatisfactory, a 
matter which had nothing to do with the machine in question, and was 
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especially unconnected with that part of the machine which embodies 
the daims in suit. Moreover, while ceasing to use the machine, Stiles 
did not abandon the idea which it embodied, but sought to patent his 
invention. Through his carelessness or another's, lie may bave failed in 
his attempt and his patent may be worthless as an anticipation ; but it 
is conclusive proof that he had a positive intention not to abandon the 
invention, and there is no rule laid down in the decided cases which 
compels me to disregard this manifest intention. Brush v. Condit, 133 
U. S. 39, 10 Sup. Ct. 1, 33 L. Ed. 251 ; Dalby v. Lynes (C. C.) 64 Fed. 
376; Coffin v. Ogden, 18 Wall. 120, 21 L. Ed. 821; Bromley Bros. 
Carpet Co. v. Stewart (C .C .) 51 Fed. 189. I find, therefore, that the 
patent is anticipated by the Stiles machine, and the bill will be dis- 
missed with costs. 

Bill to be dismissed, with costs. 



NASH et al. v. McNAMARA et al. 

(Circuit Court, D. Nevada. May 7, 1006.) 

No. 835. 

1. Eemoval 01- Catjses — Motion to IîE5rA^^D— Doubtful Jurirotctton. 

Where the jurisdietion of the fédéral coin-t of a cause removed from 
a State court is doubti'ul, while the jurisdietion of the state court is un- 
questionahle, the proper course is to romand the case. 

[Ed. Note. — For cases in point, see vol. 42, Cent. Dig. Removal of 
Causes, i 220.] 

2. SaME — PAETTES ENTITEED to RK]\r0VE — PLAIXTrFFS IN IXTF,!!KST. 

Parties brought into an action in a state court by a cross-complaint 
alleging that they claim an iuterest In the property involved, and who 
appear and file a coniplaint setting up that they hâve succeeded to the 
iuterest of the plaintitîs, and alleging substantially the same cause of 
action against défendants upon which the original coniplaint was based, 
must be treated as plaintlffs, taking the place and rights of the original 
plaintiffs, and hâve no standing as défendants to remove the cause. 

On Motion to Remand to State Court. 

Campbell, Metson & Brown, James A. MacKenzie, Key Pittman, 
and George A. Bartlett, for plaintiffs. 

William Forman, B. G. Wilson, A. R. Needles, and E. A. Gibbons, 
for défendants. 

HAWLEY, District Judge (orally). The pétition for removal in 
this case is on bchalf of the Manhattan-Dexter Mining Company of 
Nevada, a corporation, and the Manhattan-Union Mining Company, 
a corporation. Both of said corporations wcre organized and exist- 
ing under the laws of the state of South Dakota, and are therefore 
citizens and résidents of said state. Many of the questions discussed 
by counsel are complicated in their nature and character ; and it i? 
questionable, to say the'least, wdiether the vicws expressed by counsel 
for the plaintiffs in the court below, who petitioned the state court 
for a removal of the case — even if it could be held that they should 
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be treated as défendants — can be sustained. The pétition for removal 
is in many respects admitted to be defective. Taking the lengthy 
statement of facts prepared by the défendants, which is admitted to be 
substantially correct, the court would perhaps be justified in disposing 
of the motion by simply stating that after a very thorough and careful 
examination of the entire record from the state court, it has grave 
doubts whether this court has jurisdiction to hear and détermine this 
case. 

In Kessinger v. Vannatta (C. C.) 37 Fed. 890, the court said: 

"It is the constant practice of this court to remand causes hrousht liere 
from the state courts In cases of doubtful jurisdiction. The reason of this 
practice is obvious and conclusive. In the flrst place the jurisdiction of the 
state court is unquestionable. It Is, at least, concurrent with this court. But 
the jurisdiction of this court dépends upon spécial facts, and it is in the 
présent case, to say the least, doubtful. Xt is the safer and wiser course to 
send a cause for trial to a court of unquestionable jurisdiction, rather than 
retain it hère, and go through ail the forms of trial, when the jurisdiction la 
doubtful." Fitzgerald v. Missouri P. Ry. Oo. (C. 0.) 45 Fed. 812, 820 ; Hutch- 
eson V. Bigbee (C. C.) 56 Fed. .=!2n; Concord Coal Co. v. Haley (C. C.) 
7(5 Fed. 882; Johnson v. Wells Fargo & Co. (0. C.) 98 Fed. 3, 8; Plant v. 
Harrison (C. C.) 101 Fed. 307; McKowu ,v. Kansas & ï. Coal Co. (C. C.) 
105 Fed. 657 ; Groel v. United Electric Co. (C. C.) 132 Fed. 253, 265 ; Dodd v. 
Louisville B. Co. (C. C.) 130 Fed. 186, 198. 

In Ernst v. American S. M. Co. (C. C.) 114 Fed. 981, the court 
said: 

"It is a doubtful question whether or not there is a separable controversy. 
That being so, the proper course is to remand the case." 

But I shall not dispose of the case on this ground alone. The péti- 
tion is sui generis. No case lilie it has ever before been presented to 
this court. The original suit brought by the individual plaintiffs 
against the défendants could not hâve been brought in this court be- 
cause, for ail that appears in the pétition and record from the state 
court, ail of the parties plaintiffs and défendants were citizens and 
résidents of the state of Nevada. The rule is well settled that a suit 
cannot be removed on ' the ground of diverse citizenship unless the 
requisite citizenship existed both when the suit was begun and when 
the pétition for removal was filed. The défendants in their amended 
answer and cross-complaint to the original complaint alleged that the 
corporations — who are petitioners for removal — were "and each of 
them is a party necessary and proper to be joined as either plaintiffs 
or défendants in this suit." After proceedings had in the state court 
they were brought in and claimed that they had bought the interests of 
the original plaintiffs, stood in their shoes, and were the sole owners 
of the mining ground in controversy. They filed a regular complaint 
against the défendants, based substantially upon the same grounds as 
were set forth by the original plaintiffs; and after fîling their com- 
plaint and submitting themselves to the jurisdiction of the state court, 
they petitioned for a removal of the case to this court upon the ground 
of diverse citizenship, alleging that they were citizens and résidents 
of South Dakota, and that the défendants were résidents and citizens 
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of the State of Nevada, and further averred in theïr pétition for re- 
lïioval — ■ 

"That tliis suit is one in wliifh tliere cnn lie a final detei-mination of tÎK- 
controversy between them and said défendants, without tlie i)resence of 
auy other parties in the eause, tlie plaintiffs A. D. Nash, A. G. Rayeraft, T. 
L. Oddie, and E. Sutro being now mère nominal parties wliose interef^t, if 
tbey bave any, is identieal witb that of your petitioners, between wbom and 
said défendants tbere is now involved iu tliis suit one sole aud separablo 
controversy." 

The riglit of removal exists only on behalf of a defetidant. No 
question can be made that the interest of the petitioners is adverse to 
the défendants, and that by tlieir coniplaint they assigned tliemselves 
(where this court would hâve to assign them) on tlie side of tlie orig- 
inal plaintiffs. They must be treated as plaintiffs. I am unwilling 
to say, under ail the facts and circumstances of this case, that they 
had a right as plaintiffs to remove the cause to this court. They were 
brought into the suit because they claimed some interest in the property. 
This proceeding was merely ancillary to the suit then pending. By 
claiming the property they connected themselves vi^ith the suit, subject 
to the disabilities of the other parties plaintiff in respect to a removal 
at the time they came in. This is true whether they voluntarily ap- 
peared and asked to be substituted or were brought in by the aver- 
ments of the défendants' answer. Their status as to the right of 
removal is not changed. Cable v. Ellis, 110 U. S. 389. 398, 4 Sup. Ct. 
85, 28 L. Ed. 186 ; Houston & Texas Ry. Co. v. Shirlev, 111 U. S. 
358, 360, 4 Sup. Ct. 472, 28, L. Ed. 455 ; Jefferson v. Driver, 117 U. S. 
272, 274, 6 Sup. Ct. 729, 29 L. Ed. 897 ; Farmers' & Merchants' Nat. 
Bank v. Schuster, 86 Fed. 161, 1G5, 156, 29 C. C. A. 649; Speckert v. 
German Nat. Bank, 98 Fed. 151, 1.54, 38 C. C. A. 683. 

In Cable v. Ellis, svtpra, the court, discussing the right of Cable to 
remove the suit, said : 

"He took his place by intervention in the suit subject to ail the disabilities 
tbat restéd at tlie time on the party in whose stead he is to act. If his appli- 
cation to hâve his rights in respect to the iuiprovenients he lias put on the 
property settled in this suit can be entertained at ail, it wilf be only as au 
incident to the original controversy, and wliatever would W.ir a removal of 
suit before he intervened will bar him afterwards, eveu though by his inter- 
vention he may hâve raised a separate controversy." 

In Houston & Texas Ry. Co. v. Shirley, supra, the court said : 

"We think the Circuit Court was clearly right in sending the case back to 
the State court. * * * ïhe proceeding to bring in the trustées of the sold- 
out Company was not the commencement of a new suit ; but the continuation 
of the old one. The trustées were nothing more thnn the légal représenta- 
tives of the Company that had been sold out, and toolv its place on the 
record as a party. The suit remaincd the same, but with the uame of one 
of the parties changed." 

In Jefferson v. Driver, supra, the court, with référence to the right 
of Jefferson to remove the case, said : 

"lie was hrouglit into the suit as a jiurcliaser iiondpnte lite. and the relief 
aslvcd against bini is only an incident to the orif-'iiial controversy. The ])ro- 
cceding is merely ancillary to the suit peiuliug wiien he bouglit the property 
in dispute, and under which he got possession. It is, in short, only a part of 
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the machinery in the administration of the cause. By purchasîng pendente 
lite ho coiniected liimself with tlie suit, subject to tlie disabilities of tlie 
other parties in respect to a removal at ttie time lie came In." 

Let an order be entered remanding the cause to the state court from 
which it came. 



FORDTCE et al. v. OMAHA, KANSAS CITY & E. R. R. et al. MISSOURI 
RY. CONST. CO. V. SiUIE. OAKMAN et al. v. SAME. 

(Circuit Court, W. D. Missouri, W. D. April 11, 1906.) 

Nos. 2,401, 2,404, 2,423. 

1. RECEI\'EES — PEEFEEENTIAL Cr^AIMS— RATLROADS FORECLOSUHE or MORTGAGE. 

To entitle a gênerai créditer of an insolvent railroad company to préfér- 
ence over a mortgage which covered not only the corpus of the railroad 
property of every kind and description, but also the net income after de- 
ducting current operating expenses, the debt must hâve been contracted 
upon the faith of being paid from such current income, and not ereated 
for construction or ordinary equipment; and even when so contracted, as 
a gênerai rule, there is no equity which entitles the créditer to preferential 
paynient over the mortgagoe from the proceeds of tlie property at tore- 
closure sale, where it briugs less than the mortgage debt, or to subject the 
corpus of the property in the hands of the purehaser to its paynient, un- 
less it is sbown that there was a diversion of net income to the beneflt of 
the mortgagee, and the burden of proviug such fact rests upon the 
claimant. 

2. SaME— RiGlIT Off PUKCnASER TO CONTEST. 

The fact that the court, in a suit for foreclosure of a r.iilroad 
mortgage, may in its orders hâve directed that preferential claims for 
supplies and nmtorials be paid out of the proeeeds of the sale or the corpus 
of the property in the hands of the purehaser, does not deprive the pur- 
ehaser of the right to eontest such claims, on the ground that they are 
subordinate in right to tliat of the prier mortgagee. 

3. Same — Diversion of Income. 

Diversion by a railroad Company of net income properly applicable to 
the payment of current claims for supplies, etc., to the benefit of a mort- 
gagee, in order to entitle the holder of such a claim to priority of pay- 
ment over the mortgagee from the corpus of the property, must hâve been 
made after the création of the debt sought to be se enforced as an équi- 
table lien. 

4. Same — Impeovements by Receivee. 

ïhe fact that an indebtedness for permanent improvements incurred 
by railroad receivers In a creditor's suit to which a mortgagee was not 
at the time a party was authorized by tlie court does not elîect a displace- 
ment of the mortgage lien in faver of such indebtedness, nor does the 
fact that at the time such iudol)tedness was autiiorized there was default 
on the mortgage, and the mortgagee might bave become a party, amount 
to an acquiescence in the exiienditure, which estops him to assort tlie 
priority of his lieu, oxcept as to income which may bave been diverted to 
such purpose prier to the flling of his cross-bill. 

5. Equity — Exceptions to Masïek's Fixdings. 

Exceptions to fludings of fact by a mastor shoiild not be the général 
resuit, but must be spécifie, and point out the particular errers relied on, 
and where they are based on particular évidence should refer to the place 
in the record wiiere the same may be fouiid. 

6. ReCEIVEBS PliEEKEENTIAL ClaIMS — RAIIJ30ADS — FoEECLOSUEE OF MORTGAGB. 

Where a numbor of railroads owned by différent companies were oper- 
ated together as a single System, charges made by eue against another for 
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rental of locomotives and expenses advaneed in maintaining the joint of- 
ficers and offices are not preferential, and entitlcd to priority o\ei' a prier 
mortgage given by tlie eompany charged, wliere tliere was no diversion of 
net income to the benetit of tUe mortgagee. 

7. Same — C1.AIM FOK Ballast Cars. 

An indeljtedness of a railroad compnny for ballast cars for use in im- 
proving its roadbed is not noeiïssarily eutitled to préférence over a mort- 
gage ii])on tbe corims of tbe railroad iiropcrty, and is not allowable as a 
proj'(>rred lien, vvbore it a]ipoars tbat tliere was no net income from the 
opération of the road aftor it was eoutracted, eitUer before or after the 
reeeiversliip. 

8. Same — Diversion or Income — Paymknt of Rent. 

Kent paid by railroad roceivers on a lease of another road, inade prior 
to tbe receiversbip, and adoptod by them, does not constitute a diversion 
of income which entitlcs a creditor wliose claim originated after the lease 
was made to préférence over a mortgage ont of the corpus of the property, 
but is an operating expense. 

9. Same. 

A diversion of earnings by railroad recoivcrs in makiiig new construc- 
tions, even if it inures to the benefit of bondliolders, will not avail to en- 
title an unsecured creditor to priority of payinent over the mortgagee from 
tlie corpus of the property, uuless it is furtlier shown tbat but for such 
diversion there would hâve been net earnings subject to tbe équitable 
lien. 

10. Same. 

A claim against a railroad eompany for brcach of contract is not one 
on which a claim to préférence over a mortgage eau arlse. 

In Equity. On exceptions to master's report. 
The following is the portion of the master's report refcrred to in 
opinion : 

A claim, to be preferential, must be one contracted upon the faith of being 
paid from the current income (Lackawana, etc., Co. v. Farmers', etc.. Go., 1711 
U. S. 298, 20 Sup. et. 363, 44 L. Ed. 475), and must not be one created for 
construction or ordinarily for equipinent (lUiode Island Locomotive Works v. 
Continental Trust Co., 108 Fed. 5, 47 C. C. A. 147 ; Illinois Trust & Savings 
Bank v. Doud, 105 Fed. 123, 44 C. C. A. .380, .'32 L. R. A. 4SI ; Atlantic Trust 
Company v. Dana, 128 Fed. 200, 225-230, «2 C. C. A. 057). Where there is no 
net income of the receivership, the question arises whether claiius of a pref- 
erential nature can be charged against tlie pro])erly forecloscd, in the absence 
of proof of a diversion of income for the benefit of the raortgagees. The or- 
der appointing the rcceivers doos not aid iu the solution of tlio question, be- 
cause by its ternis it is limited to the net income of the reeeiversliip, of which, 
as hereiiiafter seen, there was noue. Re-ides lliis, the claims presented not 
having been paid, tbe purcliascr at tbe foreclosure sale can question thoir right 
to a préférence. Tbis bas been clearly decidcd. In Louisville, etc., R. Co. v. 
AVilson, ]38 U. S. 501, 500, 11 Sup. (Jt. 405, 407, 34 L. Ed. 1023, 1025, Mr. 
Justice lirewer said: "We would not be undcrstood as asserting, even by im- 
plication, tbat the ternis of an order of ap])oiiitinent of a receiver vest in 
ail claimants an absolute riglit as against tbe scciivity liolders. Such ternis 
may be. and doubtless are, a ]iroto(;tioii to the rcf-civer; and wliat lie does and 
pays witliin tliose ternis may be, tliercat'ter, l)e.\i>nd the cballeiige of aii.v 
party iuterested in tbe property. Rut wlien he lias not acted, and tbo ques- 
tion is presented to tlie court as to the liability of ilie proiicrty for aiiy claim, 
the court is not foreclosed by tlie orilcr of a]ipoiiitni<;ut, but may cousider and 
détermine equitably the extent of liability of the property to such claim 
and what its rights of priority may be. Ilencc, as tbe receiver did not pay 
this claim, the parties in iuterest may riglitfull.v cliallonge its jiriority, even if 
it were within the very letter of the order of apiiointiiient of the receiver." 
In Gregg v. Mercantile Trust Co., 100 Fed. 220, 220, 48 C. C. A. 318, 324, 

145 I\— 35 
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Judge Lurton said : "If the order made wben the receiver in this case was 
appointed be construed as including claims for services of the kind rendered 
by thèse appellants, the order did not vest in the claimauts described any 
absolute riglit to be paid eut of the corpus of the mortgaged property in préf- 
érence to the mortgagees. If tiie receiver liad actcd under tljat order, and 
paid thèse claimants out of Income, it would doubtless protect him. But he 
did not. He had no surplus to so apply. When the claimants sought to hâve 
tlieir claims paid out of the corpus of the mortgaged property, and thereby 
displace fixed liens, the court was free to hear the objections to sucli a dceroe, 
and to décide the matter upon settled principles of equity. Railroad Co. v. 
Wilson, 138 TJ. S. 501. 50G, 11 Sup. Ct. 405, ;U L. Ed. 1023." In Monsarrat 
V. Mercantile Trust Ce, 109 Fed. 230, 231-232, 18 0. C. A. 328, 329. 330. 
Judge Lurton said : "The contention that the balance due on tliis mileage 
account when a receiver was appointed for the défendant railroad comjjany, 
became a liability of the receiver by virtue of the order made when the re- 
ceiver was appointed is unsound. That order was the usual order made 
in such cases, directing the receiver to pay labor, supply, and material 
claims. and 'trafflc or miie.age bal.ances,' whicb had accrued within six months. 
Conceding that the order included the balance due on this mileage account. 
still It does not follow that the claim became thereby a receiver's debt. In 
the case of Gregg v. Trust Co. (a case against the sanie receiver, and decided 
at this terni) 109 l'ed. 220, 48 C. C. A. 318, we had occasion to pass upon the 
légal efCect of that order, it being there contended tUat every claim within 
the terms of that order was thereby preferred over the mortgagees in the 
corpus of the mortgaged estate. We then held that, while tlie receiver would 
hâve been protected if he had paid out of the earnings of the receivershlp 
the claims embraced within the order, yet the order did not vest in any of 
the claimants an absolute right of payment out of the corpus of the mortgaged 
estate in préférence to the mortgagees, and that if. In default of income ont 
of which the receiver might comply with the order, creditors should seek to 
displace mortgages resting upon the corpus of the railroad, the mortgagees 
were entitled to be he.ard. The case of Railroad Co. v. Wilson, 138 U. S. 501. 
.506, 11 Snp. Ct. 405, 34 L. Ed. 1023, was cited as an express anthority. If 
this was a right conclusion, it clearly follows that such an order did not 
hâve the effect of converting debts of the railroad Company into debts of the 
receiver." 

In this case, the order for the receiver to pay from the earnings was made 
at a time when the bondholders wero not represented nor iu court. Atlantic 
Trust Co. V. Dana, 128 Fed. 209, 225-230, 62 C. C. A. 657. This fact would 
not be material unless there were net earnings of the receivershlp. In this 
court the vlew prevails that proof of diversion is necessary. In Illinois Tnist 
& Savings Bank v. Doud, 105 Fed. ]23, 131, 1.32, 348, 44 0. C. A. 389, 397, 
398, 414, 52 L. R. A. 481, Judge Sanborn said : "It is the diversion of the 
income of the mortgaged property from thèse claims, which hâve a superior 
equity to the claim of the bondholders, that forms one of the grounds of the 
preferential lien which is vouchsafed to them. But It is only when the in- 
come is diverted from the payment of thèse claims which liave a higher 
equity to the payment of those which stand upon a lower plane that any 
equity arises in favor of anv one ou account of diversion. In Fosdick v. 
Schell, 90 U. S. 2.35, 2.53, 254, 25 L. Ed. 339, Chief Justice \^'aite said that, if 
the oflicers of the company 'give to one class of creditors that which properly 
belongs to another, the court niay, upon an adjustnient of the accounts, so 
use the income which cornes into its own hands as, if practicable, to restore 
the parties to their original équitable rights. * * « Whatever is doue, 
therefore, must be with a view to a restoration by tlie mortgage creditors of 
that which they bave thus inequitably detainod. It follows that, if there 
bas been In reality no diversion, there can be no restoration, and that the 
amount of restoration should be m.'ide to dépend upon the amount of the 
diversion.' Burnham v. Bowen, 111 fT. S. 776, 4 Sup. Ct. 675, 28 L. Ed. 59G ; 
Union Trust Co. v. Illhiois M. It. Co.. 117 U. S. 434. 6 Sup. Ct. 809. 29 h. 
Ed. 963; Wood v. Safe Deposit Co., 328 U. S. 410, 420, 421, 9 Sup. Ct. 131, 
32 L. Ed. 472. * * * When a eareful examination and analysis of the 
facts and opinions in ail the cases in the Suprême Court upon the subject of 
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preferentlal claiiiis in suits to foreclose mortgages of quasi public corpora- 
tions is made, and dicta are distinguished from adjudications, tlic décisions 
of tbat court will be foimd to sustain tbese propositions : A mortgagee of tlie 
property, acquired and to be acquired, and of the income of a quasi public 
cor])oration, sucli as a railroad companj-, obtains a lien upon the net income 
of the Company after the curront expenses of opération incurred in the ordi- 
nary course of business are paid, and inipliedly agrées that the gross income 
sball be flrst applied to the payment of thèse current exj)enses, before the 
net income to which lie is entitled arises. A court of eipiity, engiiged in 
admiiiistering mortgaged railroad property under a receivership in a fore- 
closure suit, may prêter unpaid claims for current expenses of the ordinary 
opération of the railroad, incurred vvithin a limited time before the receiver- 
ship, to a prior mortgage lien, in the distribution of the income or of the pro- 
ceeds of the mortgaged property. If such a mortgagor diverts the current 
income frora the payment of current expenses to the payment of interest on 
the mortgage debt, or the improvement of the mortgaged property, so that 
current expenses remain unpaid when a receiver is appointed, the court 
may, out of the income accrning during the receivershi]), restore to the un- 
paid claims for current expenses the amount so diverted. But if there has 
been no diversion there can be no restoration, and tlie amount of the restora- 
tion cannot exceed the amount of the diversion." In Kansas Loan & Trust 
Co. V. Electric l!y. & Light Co. (C. C.) 108 Fed. 702, it was, as stated in the 
syllabus, decidod : "ïhe right of one furnishing supplies to an insolvent rail- 
road Company to a préférence over the mortgagee is do])endent on the tact that 
there has been a diversion of the net oarnings of the mortgaged ])ro|)erty over 
and above tlie necossary expenditures for opération, and vliat such diver- 
sion bas inured to the benefit of the moi'tgagee, and the burden rests upon 
the claimant of such préférence to establish such facts." Judge Philips, 
among other tliings, said : "This cause has been submitted to the court on 
exceptions liied to the spécial master's report allowing the claim of the in- 
tervener as a preforred claim, to be paid out of the procecds of the sale of 
the mortgaged premises prior to the claim of the mortgagee thereon. The 
master's report, as submitted to the court, with the other papers in the case, 
présents the matters in controversy in such sjiape that it is impossible for 
the court to inteiligently understand and pass upon the matters in dispute. 
As the intervener's right to a prefereutial claim is dépendent Tipou the fact 
that there has been a diversion of the net earnings of the mortgaged pro])- 
erty over and above the necessarj' expenitures for opération and that such 
diversion has inured to the benefit of the mortgagees (Bank v. Dond, IO.t Fed. 
123, 44 C. C. A. ;-!89, 52 L. R. A. 481), the burden of proof rests upon the 
interveuer to establish this fact. If tho net earnings of tlie opération of the 
railroad over and above the expenses of operating were in fact diverted Into 
Improvements of the mortgaged property, and for its betterment, thereby en- 
hancing the value of the mortgagee's socurity, to enable the court to déter- 
mine such fact the master's report should contain a suiumary of the évidence, 
showing not only the fact of diversion, but approximately the amount thereof ; 
and if it is claimed that sucli diversion inured to the benefit of the mort- 
gagee in the way of improvements of the property, or in paying interest on 
the mortgage debt, or dividends and the lilve, the master sliould report and 
show by the évidence before him into wlint property the money diverted went, 
so that the court can see from the facts found wliether it went into im- 
provements of the property or its betterment. In otlier words, the facts 
found should show wiiat money went in a particular direction, and in what 
it was invested, so that the court can see from the facts found whether 
or not the mortgagee received a benefit from the diversion, so as to postpone 
its lien to that of the claim of the interveuer." 

Thèse cases establish the rule in tins circuit, which is binding upon the 
master, even if he entertained any doulit upon the subject. However, as an 
original question, it may be said that, vvtiile it has beeu held that the corpus 
can be charged with the claim for operating expenses in the absence of a di- 
version, yet the well-considered cases are to the contrary. Probably the 
most satisfactory and thorough reviews in the books are Judge Lurtou's opin- 
ions in a séries of cases in the Circuit Court of Appeals for the Sixth Circuit. 
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In International Trust Co. v. T. R. Townsend Co., 95 Fed. 850, 800, 37 C. C. A. 
39(!, 406, tbe syllabus thus cle.-u-ly states tlie décision : '"l'Iie doctrine au- 
nouuced in Fosdiclc v. Sfliall, 99 U. S. 235, 25 L. Ed. 339, and tlie cases 
followiug it, is tiuit the curront incoiue of a railroad is primarily applicable 
to the payment of its opevatiug expensos, including proper c(piipment and 
necessary repairs, and tUat siich ex]5enscs are an équitable charge on the 
ineome earned during the receivership, tlioush incurred previously by the 
Company, within such reasouable time as shall be fixed by the court, and 
without regard to whether or not incouie lias beeu diverted ; but tbe right to 
such préférence exteuds to incoiiie only, and tbe rule does not authorize a 
court to displace liens on the corpus of tbe property in favor of supply creâit- 
ors, except wbere, and to the extent that, inct)mo which should in equity havc 
been applied to the payment of their clainis bas boen diverted for tbe beuelit 
of the bondholders, either by the payment of iuterest tberofrom, the purchase 
of property, or in niakiug permanent iniprovements on the loroperty ; and 
wbere there bas been no such diversion, either before or during the receiver- 
ship, and there are no surplus earnings of the receivership, a supply créditer 
of the Company is not entitlcd to payment from tbo i)roceeds of the road. 
when sold, in préférence to the mortgagees." Judge Lurton made a thorougU 
reviovv of the cases, and amotig other things said : "But if there bas been no 
diversion of the current ineome, either befin-e or after the appointnient of a 
receiver, and no 'surj)Ius ineome' during the receivership, out of which unpaid 
debts of the ineome can be paid, upon what llieory cyn the proceeds of a mort- 
gage foreclosure sale be applied to the jiayment of such debts against the 
objection of mortgage creditors? If uotliing bas been diverted from the 
'current debt fund,' if there bas been no augnieiitatlon of the fuud applicable 
primarily to the satisfaction of the mortgage creditors, is there any just or 
équitable reasou for requiring a restoration wb.ere nothing bas been improperly 
received? We think in such cases the court bas no power to displace eoutract 
rights, and neither Fosdicls; v. Schall nor any of the cases which hâve fol- 
lowed it alïord any sufflcient authority, when rightly understood, in opposition 
to this View. Thèse 'debts of the ineome' are an 'équitable charge' only upoii 
the 'current ineome' of the mortgaged railroad. If such debts remain unpaid 
when the railroad passes into the possession of a court of equity, this 'équi- 
table charge' Is continued, and attaches to the 'surplus ineome' arising uuder 
the receivership. If this surplus ineome is not applied to the payment of the 
debts to which it is primarily devoted, but is ex])ended for the benefit of 
the mortgagee, as in payment of interest, or in the purchase of propeirty 
which passes under the mortgage, or in bettennents of the railroad itseif, an 
eqinty arises, as a conséquence of such diversion, which will justify a court 
of equity in requiring the mortgagees to restore to the ineome that which bas 
been talvon away. The power of the court to displace mortgage liens in favor 
of such unseeured debts of the mortgagor dépends upon the faet that the 
current ineome, either before or after the receivership, lias boen diverted to 
the benefit of the displaeed mortgage, and the extent to which the corpus of 
the mortgaged property can be called upon to pay such debts of the ineome 
is limited by the amount of the diversion." 

In Rhode Island Locomotive Works v. Continental Trust Company, 108 Fed. 
5, 7-9, 47 C. C. A. 147, 149-351, there was another thorough revicw of the 
question by Judge Lurton, and among other things he said : "If the ajipellant 
is to obtain any relief, it must show, first, that tlie demand hère presented 
is not a debt created upon the personal crédit of the company, but a cur- 
rent operating expense incurred to maintain the property as a going concern, 
and its railroad in condition to be used with reasouable safety for tbo tr.ans- 
portation of persous and property, and with the expectatiou of the parties 
rlmt it was to be met out of the current reeeipts of the company ; and, second, 
that there are net or current earnings now applicable to the payment of such 
debts of the ineome, or that there bas been a diversion of the current earnings, 
either before or siiice the receivership, which the mortgagees should equi- 
taldy restore. International Trust Co. v. T. li. Townsend Brick & Contract- 
ing Co., 37 C. C. A. 39U, 95 Fed. SfiO ; Central Trust Co. v. East Tennessee, V. 
& G. R. Co., 26 C. C. A. 30. 80 l'ed. ()24 ; Virginia & A. Coal Co. v. Central 
R. & Banking Co-, 170 U. S. 3G5, 18 Sup. Ct. 057, 42 L. Ed. 1008; Southern 
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Ry. Co. V. Carnegie Steel Co., 176 U. S. 257, 285, 20 Sup. Ct. 347, 44 L. Ed. 
458. * * * If the demand of the appellant is to be paid at ail, It must be 
paid out of the proceeds of the sale of tlie mortgaged property of tlae railroad 
Company at the expense of the mortgagees. But before this can be donc it 
must be made to appear that there has been a diversion of current earniugs. 
by which this complainant has been deprived of his équitable rights, and that 
the mortgagees should equitahly restore to the fund liable to the payraeut of 
d'ebts of the incorae the fund thus diverted. * * * There is nothing In 
Southern Ry. Co. v. Carnegie Steel Co., cited heretofore, which casts any 
doubt upon this restoration doctrine as declared in Fosdick v. Schall, 90 
U. S. 235, 25 L. Ed. 339, Burnham v. Bowen, 111 U. S. 77G, 783, 4 Sup. Ct. 
675, 28 L. Ed. 596, and in St. Louis, A. & T. H. R. Co. v. Cleveland, C, C. & 
I. R. Co., 125 U. S. 658, 673, 8 Sup. Ct. 1011, 31 L. Ed. 832. Upon the con- 
trary, the decree in that case was predieated upon the fact that there had been 
a diversion of ineome 'in paying interest, sinking fund, and contract debts, and 
for construction and equipment, which were ail for the bencfit of mortgage 
creditors, and which, to the extent necessary, should hâve been applied in 
payment of preferential claims, including those of the Carnegie Company, 
176 U. S. 294, 295, 20 Sup. Ct. 362, 44 L. Ed. 474." 

In Gregg v. Mercantile Trust Co., 109 Fed. 220, 227-229, 48 C. C. A. 318, 
32.5-.^27. it was said: "This court in International Trust Co. v. T. B. Town- 
send Brick & Contraeting Co., 37 C. C. A. 396, 95 l'ed. 850, and in Rhode 
Island Locomotive Works v. Continental Trust Co. (decided Xovember, 1900) 
108 Fed. 5, 47 C. C. A. 147, after a full review of ail the décisions of the 
Suprême Court in respect to the power and authority of a court of equity to 
provJde for the payment of labor and supply claims in préférence to mort- 
gagees, reached the conculsion tbat préférence could be given to such claims 
only out of the ineome of the mortgaged railroad, and that mortgages upon the 
corpus could only be displaced by such creditors when it was shown that there 
had been a diversion of the ineome, either before or after the receivership, by 
which the mortgagees had profited. In Rhode Island Locomotive Works v. 
Continental Trust Co. we endeavored to formulate from the décisions of 
the Suprême Court the principle upon which unsecured creditors might be 
preferred. Speaking of tbe claim seeking a préférence in that en se, we said'. 
'If the appellant is to obtain any relief, it must show, flrst, that the demand 
hère presented is not a debt created upon the personal crédit of the company, 
but a current operating expense, incurred to maintain the property as a 
going concern, and its railroad in condition to be used with reasonable safety 
for the transportation of persons and property, and with the expectation of 
the parties that it was to be met out of the current receipts of the company ; 
and, second, that tliere are net or current carnings now applicable to the 
payment of such debts of the ineome, or that there has been a diversion of 
the current earnings, either before or since the receivership, which the 
mortgagees should equitably restore. International Trust Co. v. T. B. Town- 
send Brick & Contraeting Co.. 37 C. C. A. 396, 95 Fed. 8.50; Central Trust 
Co. V. East Tennessee, V. & G. R. Co., 26 C. C. A. 30, 80 Fed. 624; Virginia 
& A. Coal Co. V. Central Railroad & Banking Co., 170 U, S. 365, 18 Sup. Ct. 657, 
42 L. Ed. 1068; Southern Ry. Co. v. Carnegie Steel Co., 176 U. S. 257, 285, 20 
Sup. Ct. 347, 44 Ij. Ed. 458.' The ground upon which this doctrine of the 
primary approjjriation of ineome to the payment of current operating ex- 
penses rests is that the mortgagee impliedly consents. This implication of 
consent arises from the fact that a railroad mortgage is a very peculiar kind 
of property. Looking to the long time of such mortgages, the fact that the 
mortgagor is expected to remain in possession until dofault, that the value of 
the property is largely dépendent upon its continued opération, and that the 
préservation of the franchises of such companies dépends upon tlieir continuai 
exercise, it is not unreasonable assumption that 'every railroad mortgagee, in 
accepting his security, impliedly agrées that the current debts made in the 
ordinary course of business shall be paid from tlie current receipts before he 
has any claim upon the ineome.' Fosdick v. Schall, supra. The displacement 
of mortgage liens cannot be .iustiiîcd upon any Hue of reasoning which assumes 
that one class of creditors may be deprived of the benelits of their contract 
liens for the beneflt of another upon the ground that the public interests are 
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tliei'eby subserved by the maintenance of a raihyay for tbe public convenience. 
Such a position antagonlzes the constitutlonal pi'inciple that private property 
shall not be takeu l'or the public benefit without compensation. The public 
character oJ: such conipanies is only considérée! as one ol' the factors in 
arriving at the conclusion that the mortgagee in the inconie contracts only 
in respect to net inconie. l'ut, if income alone is applicable to the pay- 
meut of such operating expenses, how has It conie about tliat in many in- 
stances such creditors hâve been paid out ot tlie eori)us of mortgaged ])ro]ierty'.' 
Tlio ground upon whieh a mortgage upon tho corpus may be displaced is 
most logically stated by Chlef Justice Watte in Fosdick v. Schall in thèse 
words : 'ïhe power rests upon the fact that in tlie administration of the 
affairs of the company the mortgage creditors bave got possession of that 
Avhich in equity belongod to the whole or part of the gênerai creditors. What- 
evor is done, therefore, must be witL a view to the restoration by the mort- 
g'age creditors of that whlch they hâve thus ineiiuitably obtained. It follows 
that, if tliere has been in reality no diversion, there can be no restoration, 
and that the amount of restoration should be made to dépend upon the amount 
of diversion.' The fact that such daims seem to liave been paid in Milten- 
bcrger v. Railroad Co., 106 U. S. 2SG, 1 Sup. Ct. 140, 27 !.. Ed. 117, and that 
.Justice Blatchford does not refer to or discuss the doctrine of diversion of 
inconie, has been regarded by some of the Circuit Courts and by sonie of the 
Circuit Court of Appeal as justifying the displacoiiicnt of mortgage liens in- 
dependeutly of any diversion ot Income ; and counsel in the cases at bar hâve 
urged that évidence of a diversion of income is no longer necessary. We 
cannot give that conséquence to that case in view of the restateuient of the 
diversion doctrine in the later cases of Burnham v. Bowen, 111 U. S. 776, 4 
Sup. Ct. 075, 28 L. ICd. 596; and St. Louis, A. & T. II. R. Co. v. Cleveland, 
C, C. & I. R. Co., 125 U. S. 658, 673, 8 Sup. Ct. 1011, 31 L. Ed. 832. In St.. 
Louis, A. & T. H. R. Co. v. Cleveland, C, C. & 1. R. Co., last cited, the claim- 
aiit was denied payment out of the proceeds of sale of the mortgaged property 
because no diversion of income bad been sliovi-n. Touchiug the neccssity of 
proof of such diversion, the court said: 'There are cases, it is true, where, 
ovsdng to spécial circumstauces, an equity arises in favor of certain classes of 
creditors of an insolvent railroad corporation otherwise unsecured, by v/iiieh 
they are entitled to outrank in priority of payment, even upon the distribution 
of the proceeds of a sale of the body of the property, tiiose who are secured 
by prior mortgage liens. Illustrations and instances of thèse cases are to 
be found in Fosdick v. Schall, 99 II. S. 235. 25 L. Ed. 330; Miltenberger v. 
Railroad Co., 106 U. S. 286, 1 Sup. Ct. 140. 27 L. Ed. 117; Trust Co. v. 
Southor, 107 U. S. 591, 2 Sup. Ct. 205, 27 U Ed. 488; lîurnbam v. Bowen, 111 
U. S. 776, 4 Sup. Ct. G75, 28 L. Ed. .596; Union Trust Co. v. Illinois M. R. Co., 
]17 U. S. 434, 6 Sup. Ct. 809, 29 L. Ed. 963; Dow v. Railroad Co., 124 TJ. S. 
652, 8 Sup. Ct. 673, 31 L. Ed. 565; Sage v. Railroad Co., 125 U. S. 3()1, 8 
Sup. Ct. 887, 31 L. Ed. 094; and Trust Co. v. Morrison, 125 U. S. 591, 8 
Sup. Ct. 1004, 31 L. Ed. 825. The rule goveriiing in ail thèse cases was 
stated by Chief Justice Waite in Burnham v. r>ov,-en, 111 U. S. 776, 783, 4 
Sup. Ct. 675, 679, 28 L. Ed. 596, 599, as follows: "That, if current earnings 
are used for the benefit of mortgage creditors before current expenses are 
paid, the mortgage security is chargeable in eipiity witli the restoration of the 
fuud wliich has been thus improperly applied to their use." There has been 
no departure froni this rule in any of the cases cited. It has been adhered 
to and reafflrnied in them ail. Admitting, therefore, that the reasonable rent 
of the leased liue accruing to the petitioner was a projier charge upon the 
gross income of the Indianapolis & St. Louis Railroad Company, as a part 
of its current operating expenses, before any net inconie conld arlse applicable 
to the payment of the interest on the mortgage bonds, it mnst still be shown, 
to entitle the petitioner to the relief prayed for, that the arrearage due on 
accouiit thereof lias arisen b,y the diversion and misappropriation of tlie fund 
that ought to bave been aiijilicd to its payment to ibe use and benefit of the 
mortgage bondholders. Counsel l'or the petitioner imdertake to do this, and 
iusist that upon the proofs in this case it sntisfactorily apjiears that such 
a diversion and misapijroiiriation hâve taken ]>lai:e. to its injury, and to the 
advantage and benefit of the bondholders claiming the fund in court for dis- 
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tributioii.' In Virginia & A. Coal Co. v. Central Eailroad & rîanking Co., 170 
U. S. 355, 365, 18 Sup. Ct. 657, 42 L. Ed. 1068, and in Soutliern Ry. Co. v. 
Carnegie Steel Co., 176 U. S. 257, 293, 20 Sup. Ct. 347, 44 L. Kd. 458, tlie con- 
clusions were founded upon évidence of diversion of incouie, the opinions be- 
ing full and elaborate upon tbig point. We are aware of the fact tliat in 
maintaining the necessity for évidence of diversion of inconie before allowing 
solemn niortgage seourities to be displaced, \?e are in disagreenient with other 
courts of appcal for wliose .ludgment \yc, entertain very great respect. lîe- 
lieving, as we do, that w(> hâve eorrectly interjneted tbe opinions of the 
Suprême Court, and that tlie limitations wbich hâve been placed upon the 
Ijreferential character of unseeured oiierating délits are in accord with settled 
principles of justice, we shall adhère to the views we entertain until the 
Suprême Court shall otherwise adjudicate." 

In Gregg v. Metropolitan Trust Co., 124 Fed. 721, 722, .59 C. C. A. 037, 638, 
Judge Lurton again said : "There is no surplus inconie arising from the 
opération of the receiver aijplicable to the payment of this or any other debt, 
nor is it claimed that there was any diversion of income by the receiver, by 
whicli the mortgage créditer prolited, upon which to found an equity against 
the bondholders. Burnham v. liowen, 111 U. S. 770, 782, 4 Suj). Ct. 675, 2S 
L. Ed. 596 ; International Trust Co. v. Townsend Brick Co., 95 Fed. 850, 37 
C. C. A. 390, 405. The proceeds of the sale of the mortgagert property are in- 
suOicient to i3ay the niortgage debts. and, if the appellant is to be paid at ail, 
he must be paid at the expeuse of the mortgage creditors ont of the proceeds 
of the sale of the mortgaged property. Before the mortgage creditors can 
be displaced In resiieet of the corpus of the property, it must appear that 
the current earnlngs wliich accrued during the period shortly before the re- 
ceivership were not applied to the payment of current opei'atiug expenses, 
incurred withiii the same period, but were used in the permanent improvement 
of the property mortgaged, or for the payment of tUe niortgage debt, and 
that, as a conséquence of this niisapplication, current expense creditors hâve 
been disappointed. ïhis is the well-settled rule in respect of the payment of 
thèse so-called preferential debts of the income. Central Trust (ïo. y. Ensl 
Tenn., V. & G. Ry. Co., 80 Fed. 624, 2G C. C. A. 30 ; International Trust Co. 
V. Townsend Brick Co.. 95 Fed. 850, 37 C. O. A. 306 ; Rhode Island Locomotive 
Works V. Continental Trust Co., 108 Fed. 5, 47 C. C. A. 147. This was the 
law as deelared in the opinion upon the former appeal and as such is the law 
of the case. Gregg v. llereautile Co., 109 Fed. 220, 227, 48 C. C. A. 318." 

The Circuit Court of Appeals for the Seventli Circuit took tlie sanie view in 
Xiles Tool Works v. I<ouisvilIe, etc., R. Co., 112 Fed. 561, 563, 50 C. C. A. 
390, 392, wbere Judge Seamau said: "On the facts thus appearing we are of 
opinion that no foundatlon exists for priority of the appollant's claim to 
make it chargeabie against the purchasers under the foreclosure decree, and 
that the order of the circuit court thereupon is sustalned by the entire line of 
authoritles. Reversai is sought on the authority of expressions in the early 
case of Fosdick v. Schall, 99 U. S. 235. 252, 25 L. Ed. 3;{9, upon which, as 
remarked in the brief on its behalf, the 'appellant anchorg its faith ;' but 
the contention ignores the distinctions which are there poiuted ont as grounds 
for the préférence, and is untenable as well under that décision as it elearly 
is under the uniform Une of later authoritles. In Fosdick v. Schall the doc- 
trine is recognized, as fully exemplified in the later cases, that the mort- 
gagee of a rallroad company is entitled to the net income only to be applied 
in payment of interest or principal of the mortgage indebtedness ; that there 
is an Implied agreement that the current income shall be first applied to the 
payment of the necessary operating expenses of the road, and an équitable 
lien thus arises in favor of debts for current expenses, which will he enforced 
to displace niortgage liens within reasonable limitations; and as remarked in 
International Trust Co. v. T. B. Townsend Bricli &, Contracting Co., 37 0. C. A. 
.396, 405, 95 Fed. 850, 859, 'the doctrine thus stated is tlie foundatlon of the 
"diversion" or "restoratlon" doctrine ajiplied in the later cases.' So the rule 
whicli was actually applied in Fosdick v. Schall, was in conformity with 
sucli doctrine, and, wbile It is true that remarks in the opinion iiidicate that 
'proper equipment and useful improvernents' may be chargeabie against the 
gross earnlngs, the ground for such possible exception is thus stated : 'It, 
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for convenienee of the moment, something is taken frora wliat may not im- 
properly be called the "current debt fund," and put into that whlch belongs 
to the mortgage creditors, it certainly Is not équitable for the court, wheu 
asked by the mortgagees to take possession of the future incouie and hold it 
for their benefit, to roquire as a condition of such ordcr that what is due 
froin the earniugs to the current debt shall bc paid by tbe court from the 
future current receipts before anything derived from tliat source goes to the 
mortgagees.' 99 U. S. 251', 25 L. Ed. 342. This suggestion of contingencies 
wblch may enlurge the exception in favor of préférence, if consistent with 
the later décisions, does not support the appellant's claim, for tlie reason 
that neither of tlie conditions so indicated appears in the présent record." 

In Fosdicli v. Schall, 90 U. S. 2Sr,, 25 L. Kd. 3.59, ;î43, Mr. Chief .Justice 
\Vaite said: "No fixed and infiexil)le rule can be laid down for the govern- 
ment of the courts in ail cases. Eacli case wlll iiecessarily bave its own 
peculiarlties, which must, to a greater or less extent influence the chancollor 
vvhen he cornes to act. The power rests upon the fact. that in the administra- 
tion of the afCairs of tbe company the mortgage creditors hâve got possession 
of that whicli in equity belonged to the whole or a part of tbe gênerai creditors. 
Whatever is doue, therefore, must be with a view to a restoration by the mort- 
gage creditors of that which tbey bave thus inequitably obtained. It follows 
that, if there has been in reality no diversion, tiiere can lie no restoration, 
and tliat the amount of restoration should be marte to dépend upon the amount 
of diversion." In Burnham v. Bowen, 111 U. S. 776, 4 Sup. Ct. 675, 679, 28 
Ij. Ed. 596, 599. Mr. Chief Justifie Waite said : "We do not now hold, any 
more than we did in Fosdick v. Seliall or Huidekoi)er v. Locomotive Works, 
99 TJ. S. 260, 25 L. Ed. 34.5, tliat the income of a railroad In the bands of a 
receivor, for the benefit of mortgage creditors vvho hâve a lien upon it under 
their mortgage, can be taken away from them and used to pay the gênerai 
creditors of tbe road. Ail we then deeided, and ail we now décide, is — that, 
if current earnings are used for the benefit of mortgage creditors before cur- 
rent expenses are paid, tbe mortgage secui-ity is chargeable in equity with 
the restoration of the fund which has been thus improperly applied to their 
use." 

In Wood V. Guarantee, etc., Co., 128 U. S. 416, 9 Sup. Ct. 131, 32 L. Ed. 
472, 473, Mr. Justice Lamar said : "The argument is unsound. There are 
several answers to it: First, it overlooks the vital distinction between a 
debt for construction, and one for operating expenses. The doctrine of Fos- 
dick V. Schall is applicable wholly to the latter class of liabilities. In the 
case of Cowdrey v. Galveston, H. & H. R. Co., 93 U. S. 352, 23 L. Ed. 950, 
it was settled that the doctrine does not apply where it is a question of 
original construction. Secondly, it overlooks the important fact that the doc- 
trine only applies where there is a diversion of the income of a 'going concem' 
from the purpose to which that income is eqnitably primarily devoted, viz., 
the payment of the operating expenses of the conccrn. In other words, the 
income must be flrst devoted to the expenses of producing the income." 

In Central Trust Co. v. Chattanooga, etc., R. Co. (C. C.) 69 Fed. 295, 296, 
.Tudge Newman said: "The only question discussed on this demurrer has been 
the right of Intervener to priority over the iien of the mortgage debt. So 
far as that question is concerned, I am clear that the intervener does not make 
a case by his pétition such as makes bis claim o]ie to be preferred over the 
mortgage indebtedness. The case of Cutting v. Railroad Co., 9 C. C. A. 401, 
(il Fed. 150, deeided by the Circuit Court of Appeals for this circuit, following 
Fosdick V. Schall, 99 U. S. 235, 25 L. Ed. 339, décides that, in order to make 
such a claim preferential, It must aripear that there was an order of court, at 
the time the receivers were appointed, providing for its payment, and évi- 
dence that the current earnings before or after tbe appointment of tbe re- 
ceiver were diverted to paying intorest on the bonded debt." 

Tu Cutting V. Railroad Co., 61 Fed. 150. 156, 9 C. C. A. 401, 408, .Tudge 
Fardée said: "The Plorida Central & l'eninsular Railroad Comjjany further 
assigiis as eixor that numcrous small clainis allowed ta be due by t!ie dé- 
fendant, tbe Tavares, Orlando & Atlantic Railroad Company, for suiiplies fur- 
ïiiFlied prior to the appointment of the receiver under the bill of foreclosm-p. 
were allowed by the court, and ordored to be paid ont of the procecds of tl: ! 
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corpus of the property. As the court in appointing a reeeiver made no pro- 
vision for tbe payment of sucli claims, and as there is no évidence in the record 
tending to sliow that current earnings, eitlier befoi'e or after tlie reeeiver was 
appointed, were diverted to paying unearned interest, or in fact, any interest, 
npon tlie boiided debt, we are unal)le to sanction the order authorizing the 
pavment of said claims from tlie proceeds of the sale of the property. Bee 
Fosdick V. Schall, 09 U. S. 235, 25 L. Ed. 339." 

In Hunt V. JMeuiphis Gaslight Co., 95 Tenn. 143, 144, 31 S. W. 1000, 1008, 
it was said: "Again, tlie doctrine involied by the complainants only ap- 
plies where tliere is a c'ivfvsion of the income of a 'going concern' from the 
purpose of which tlie ;:'.co;ue is equitably and primarily devoted, viz., the 
payment of the operatiag expenses of the concern." In Coe v. Midland Ry. 
Co., 31 N. J. Eq. i;;0. 131, the same view was talien. 

In Mersieli v. Hartford, etc., R. Co. (Conn.) 5.5 Atl. 664, 6G8, C69, 100 Am. 
St. Rep. 97Î, aftcr Ircely quoting from the décisions of the Suprême Court ol 
the United States, Judge Hall said: "From the language quoted from the 
cases above cited, it would appear that the foundation principie of Fosdiclî 
V. Schall, and the other cases referred to, by which a certain préférence is 
given a particular class of unsecured creditors over the mortgagees of a 
railroad, is an agreement upon the part of such mortgagees, in accepting such 
seeurity for the payment of the bonds, that current debts, contracted in the 
ordinary course of the business of the railroad company shall be paid from 
the current earnings of the railroad beCore such mortgagees shall hâve any 
claim upon such income. It is by virtue of this implied agreement that the 
current debts, as between the supply creditors and the mortgagees, become 
a charge in equity upon the coutinuing income both before and after the 
appointnient of a reeeiver, and whether or uot there has been a préviens 
diversion of the income for the beneflt of the mortgagee. But the superior 
equity springing from such Implied agreement, in favor of the current-debt 
creditors, is in the current Income derived from the mortgaged property, and 
not in tlie body of the mortgaged property itself. None of the cases above 
referred to go se far as to imply an agreement upon the part of the mortgagees, 
in accepting their security, that the body of the mortgaged property may be 
used to pay the current expenses of operating the railroad. The power of a 
court of equity to apply the corpus of mortgaged property to the payment of 
such unsecured claims against the railroad company is always made to rest 
npon the fact that in some manner the mortgagees bave received the beneflt 
of tliose earnings, which, by their implied agreement, should hâve been ap- 
plied to the payment of current expenses. We are not prepared to- accept as 
law the rule which seeins to bave been adopted in some of the cases cited 
by counsel — ^that those who bave rendered services, or fumished supplies to 
keep a railroad in opération, evpn after the mortgage interest is in arrear, 
and the bondholders bave the riglit to tal^e possession under their mortgage, 
are entitled to priority of riayment over the mortgagees from the corpus of 
the mortgaged property, or the proceeds of the sale thereof, when there has 
been no diversion of the earnings of the railroad to the beneflt of the bond- 
holders. Assuming, withont deciding, tliat the doctrine of Fosdick v. Scliall 
is applicable to a street railroad liite that of the défendants, how does that 
effect the rights of thèse intervening creditors? They are not asking that 
income in the hands of the reeeiver be used to pay their claims. There are 
no earnings of the railroad in liis hands. The expense of operating the road 
during the receivership has exceeded the receipts. To entitle the interveners 
to payment from the proceeds of the sale of the mortgaged property, it must 
therefore be shown that there has in some nianner been a diversion of the 
current income for the beneflt of the mortgagees. But it does not appear that 
the mortgagees bave received any part of the income of the road which 
sliould hâve been diverted to the payment of thèse claims, or that the action 
of the bondholders in taldng possession of the road has prevented the payment 
of thèse claims from the earnings of the railroad. On the contrary, it appears 
that no interest has been paid on the bonds from the earnings of the rail- 
road since August 1, 189G, and that sinee that time the receipts from the road 
hâve been inadéquate for the payment of the ordinary operating expenses, 
and that large sums hâve been borrowed by the company to enable It to meet 
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its current obligations. There lias been no diversion, and there ean be no 
restoratlon. The claims of the snpply creditors and the principal part of tbe 
Patterson claim are not debts of the bondholders, but of the rallroad coin- 
pany, contracted either upon the crédit of the company itself, or upon the 
crédit of its earnings. As there bas been no diversion of such earnings for 
the benefit of the bondholders, there can be no payment of snch claims, under 
the doctrine of Fosdu^k v. Schall, froni the niortgaged property, or the money 
derived froin Its sale, until the mortgage debt Is satistted." 

Frank Hagerman, for the purchasers. 

S. W. Moore and F. H. Wood, for Texarkana & Southern Co., 
Knott & Swinney, receivers, and Continuons Rail Joint Co. 

Austin & Austin, for E. A. Kinsey Co. 

H. C. Solomon, for C. & D. Stern and Flatte Overton. 

A. S. Van Valkenburgh and Frank P. Blair, for Rodger Ballast 
Car Co. 

PHILIPS, District Judge. After the foreclosure sale and the con- 
firmation thereof to the purchaser, various creditors of the mortgagor 
companies filed intervening pétitions to hâve their respective claims 
declared preferential in character, to be paid eut of the proceeds of 
the sale under the foreclosure proceedings, or as a lien upon the cor- 
pus of the property in the hands of the purchaser. Thèse matters 
were referred to Shannon C. Douglass, as spécial master, to take the 
proofs and report his findings on the facts and the law. To his re- 
ports in the cases several of the interveners hâve filed exceptions, 
which hâve been heard by the court. The master's reports are most 
comprehensive and thorough, exhibiting great care and an intelligent 
understanding of the issues and the law of the case. His collection 
and review of the décisions bearing upon the question of preferential 
claims is a valuable contribution to that branch of judicial literature. 

His conclusions on the law are based upon the following propositions, 
as applied to the character of thèse claims: (1) To constitute them 
preferential over the mortgage, which covered not only the corpus 
of the railroad property of every kind and description, but also the 
net income after deducting current operating expenses, the debts must 
hâve been contracted upon the faith of being paid from such current in- 
come, and not created for construction or ordinary equipment. (2) 
Where there is no proof showing a diversion of such current income 
to the use or benefit of the mortgagee, and there is a déficit of the net 
income arising from the opération of the road in the usual business- 
like way, and the property under foreclosure sale brings less than the 
mortgage debts, no equity exists in favor of such gênerai creditors over 
the mortgagee, entitling them to be recompensed out of the purchase 
money, or to subject the corpus of the property in the hands of the 
purchaser to the payment of such debts. The master further held that, 
to entitle the interveners to the enforcement of their alleged preferen- 
tial claims, it devolved upon them to show by évidence that there had 
been a diversion to the benefit of the mortgagee of net earnings after 
deducting such current expenses. 

As a gênerai proposition, I understand this to be a correct exposi- 
tion of the law as applied in this jurisdiction. Illinois Trust & Savings 



FORDYCE V. OMAHA, KANSAS CITY & E. R. E. OOU 

Bank v. Doud et al., 105 Fed. 123, 44 C. C. A. 389, 52 L. R. A. 481 ; 
Atlantic Trust Co. et al. v. Dana et al, 128 Fed. 209, 63 C. C. A. 657; 
Kansas Loan & Trust Co. v. Electric Railway Co. (C. C.) 108 Fed. 
702. This ruling is supported by botli the weight of anthority and 
reason. Rhode Island Locomotive Works v. Continental Trust Co., 

108 Fed. 5, 47 C. C. A. 147 ; Lackawanna Iron & Coal Co. v. Farmers' 
Loan & Trust Co., 176 U. S. 298, 20 Sup. Ct. 363, 44 L. Ed. 475 ; In- 
ternational Trust Co. V. Townsend Brick & C. Co., 95 Fed. 850, 57 
C. C. A. 396 ; Gregg v. Mercantile Trust Co., 109 Fed. 220, 48 C. C. A. 
318 ; Gregg v. Metropolitan Trust Co., 124 Fed. 721, 59 C. C. A. 637, 
affirmed in 197 U. S. 183, 25 Sup. Ct. 415, 49 L. Ed. 717 ; Niles Tool 
Works Co. V. Louisville, N. A. & C. Ry. Co., 112 Fed. 561, 50 C. C. 
A. 390 ; Wood v. Guaranty Trust Co., 128 U. S. 416, 9 Sup. Ct. 131, 
32 L. Ed. 472 ; Cutting v. Tavares, O. & A. R. Co., 61 Fed. 150, 156, 
9 C. C. A. 401 ; Hunt v. Memphis Gaslight Co., 95 Tenn. 143, 144, 31 
S. W. 1006; Mersick v. Hartford, etc., Ry. Co. (Conn.) 55 Atl. 664, 
668, 669, 100 Am. St. Rep. 977. 

It may be conceded that there are expressions in opinions of the 
Justices of the Suprême Court that certain exceptions should be made, 
under spécial circumstances, to the gênerai rule requiring proof of 
such diversion. It may also be conceded that exceptions at times hâve 
been, and doubtless should hâve been, made, ex necessitate, in cases of 
imperious business necessities, such, for instance, as the payment of 
balances on traffic arrangements between the bankrupt and another 
road, to prevent disruption of the traffic, to the serious détriment of 
operating the business under the receivership ; also, in case of seizure 
under prior attachment or exécution against the bankrupt road, where 
good judgment would authorize the court to direct the payment of the 
lien, or where the necessity of continuing a supply contract is suprême, 
and its continuance should be conditioned upon paying antécédent 
claims under the contract, and the like. But no such contingency or 
administrative policy is presented in the instance of any claim in this 
record. 

There are some other settled rules of law applicable to nearly ail 
of the intervening claims which may hère be stated : 

(1) The fact that the court, in the order appointing the receiver, 
may hâve directed that preferential claims for supplies and materials 
be paid out of the proceeds of the sale or the corpus of the property 
in the hands of the purchaser does not control the right of the pur- 
chaser to contest such claims on the grounds that they are subor- 
dinate in right to that of the prior mortgagee. Louisville Railroad 
Co. V. Wilson, 138 U. S. 501, 11 Sup. Ct. 405, 34 L. Ed. 1023 ; Gregg 
v. Mercantile Trust Co., supra; Monsarrat v. Mercantile Trust Co., 

109 Fed. 230, 48 C. C. A. 328. 

(2) In some of the claims counsel for interveners hâve attempted 
to show diversions prior to the création of the debts sought to be 
enforced as an équitable lien. This court in Kansas Loan & Trust 
Co. V. Electric Railway, etc., Co. 108 Fed. 703, said: 

"This intervener lias nothina: to do with the earnhigs of the road or their 
diversion by the road prior to the création ot its debt. ïhe creditor can only 
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concern hlmself about diversions of the current earnings after the création of 
Iiis délit." 

In Central Trust Co. v. East Tennessee Ry. Co., 80 Fed. 624, 626, 
26 C. C. A. 30, Judg-e Lurton said: 

"Prier to tlie period covorod by tlie maturity of appeliants' claims, there 
was a suriiitis of gross eai-nini;s over ail opei-atiag expenses ; but it cannot be 
contendcd tliat tlie coiiipauy was under auy obligation to future creditors to 
accumulate a surplus to meet possible deflciencies in tlie iucorae to meet future 
Ineonie debts, or tliat it was improper to apply sucla surplus in paymeut of 
interest." 

(3) Stress is placed in argument in respect of expenditures for 
machinery, repairs, and improvements made on wliat is known as tlie 
"Quincy Division," operated by the Eastern road under a contract of 
lease; that the leased line had become so out of repair by reason of 
original imperfect construction and wear and tear that in the year 
preceding the appointment of the receivers in the original suit the 
railroad commissioners of the state had pronounced it unsafe for 
public use, and directed that the roadbed and some of its bridges be 
placed in necessary repair within a given time. Further stress is laid 
upon récitals contained in a pétition by the receivers to the court, 
asking permission to issue receiver's certificates to raise money for 
making such repairs, etc. ; the argument based thereon being that such 
material and work were essential to keep the road a going concern, 
and therefore the debts created for the machinery, etc., furnished to 
aid in thus improving the condition of the road should be held prefer- 
ential, irrespective of whether there was any diversion of net income. 
In the first place, it is to be kept in mind tîiat when ail this occurred 
the mortgagee was not in court. It did not become a party to the 
proceedings in which the receivers were appointed until December 
1, 1901, when it appeared and filed its cross-bill. Any statements 
made by the receivers in said pétition, and any adoption of the ex- 
pressions of the receivers in the order of court, were, as to the mort- 
gagee not a party to the proceeding, entirely ex parte, and could not 
be, as against it, évidence of the facts recited. Aside from this, the 
law is, as declared by the Court of Appeals of this circuit in Atlantic 
Trust Co. V. Dana, 128 Fed. 209, 62 C. C. A. 657, that the right of 
the intervener as against the mortgage lienor to hâve such claims 
declared preferential, to be enforced upon the corpus of the property 
in the hands of the purchaser under the foreclosure sale, is to be 
regarded as a debt not authorized or sanctioned by the mortgagee. 

(4) Nor can the fact that the mortgagee, after its right accrued 
to enter as for condition broken, failed to exercise it, be construed into 
an équitable estoppel on the ground of its acquiescence in the ex- 
penditures made as équitable liens created by the mortgagor, or the 
receivers appointed by the court when the first mortgagee was not a 
party thereto. The only effect of the nonaction of such prior lienor 
is to preclude it from laying any claim to the current income accruing 
prior to its cross-complaint, which may hâve been used or diverted, 
to which such lienor might hâve asserted claim. Atlantic Trust Co. 
et a!. V. Dana, supra; Mersick v. Hartford, etc., Ry. Ce, supra. 
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(5) Further, the law is that, although the equipments and repairs 
augmentée! the mortgage security, it docs not affcct the question of 
the right of the interveners to the asserted preferential lien. Rhode 
Island Locomotive Works v. Continental Trust Co., supra; Inter- 
national Trust Co. V. Townsend Brick & C. Ce, 95 Fed. 850, 37 
C. C. A. 396; Illinois Trust Co. v. Doud, 105 Fed. 148, 44 C. C. A. 
389, 52 Iv. R. A. 481. 

The master has found as a fact from the évidence before him that 
there was no diversion of the net income derived by the receivers from 
the opération of the road to the use of the mortgagee, for the pal- 
pable reason that after the most libéral allowances for ail claimed 
diversions for improvements to which an équitable lien could attach 
there was no surplus income. The law is that the master's report 
upon matters of fact is deemed to be true where no exceptions are 
properly taken thereto. And even where an exception is taken, the 
conclusions of the master on questions of fact, on conflicting évidence, 
if any, are presumptively correct, and will be adhered to by the court 
on review unlcss it appears to be palpably wrong by the most persua- 
sive weight of évidence. Growing ont of thèse rules in such procé- 
dure, exceptions, when taken, must not be to the gênerai resuit, as 
such would be but in the nature of a gênerai dcnnirrer. The excep- 
tions must be spécifie, pointing ont the particular errors relied upon, 
and where they are based upon particular évidence contradicting con- 
clusions of the master they should refer to the évidence in the record 
where the same may be found, and not leave the court to grope 
through voluminous records of testimony, as in this case, running into 
thousands of pages, to find, as best it may, where the évidence relied 
on mav be found. Chief justice Marshall, in the earlv case of Hard- 
ing v.'liandy, 11 Wheat. "(U. S.) 103-137, G L. Ed. 439, said: 

"It may be observer!, s^pnerally, tliat it is not tlie province of a court to in- 
vostigate items of an account. Tlie reT)ort of tbo master is rocoived as true 
when no exception is taken, and the exceptions are to be regardod so far only 
as they are supported by the spécial statenients of the master, or by évidence, 
which ought to be brought before the court by a référence to the particular 
testimony on which the excepter relies. Were it otherwise, wero the court to 
look into the immense mass of testimony laid before the eonirnissioner, the 
référence to him would be of little avail. Such testimony, indeed. need not be 
reported further than it is relied on to support, explain, or oppose a particular 
exception." 

Mr. Justice Clifford in Greene v. Bishop, 1 Cliff. 186, Fed. Cas. No. 
6,763, after adverting to the above statement of Chief Justice Mar- 
shall, said : 

"But the évidence ought to be brought before the court by référence to the 
particular testimony on which the excepting party relies." 

Speaking of the exception he said: 

"It merely allèges that the flnding of the master Is erroneous and unsatis- 
factory, without attempting or pretending to specify any particulars in which 
the error consists, * * * and omits altogether to refer to any portion of 
the testitûony to support the allégation." 
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In Jaffrey v. Browti (C. C.) 29 Fed. 476, 479, the court said : 

"The exceptions are to be regarded so far oiily as they are supported by the 
spécial statements of the master, or by évidence which ought to he brought 
before the court by a référence to the partlcular testimony." 

In Jones v. Lamar (C. C.) 39 Fed. 585-587, the court said: 
"Solicitors for the coniplainants say that they are unwilling to rely solely 
upon the évidence refen-ed to by the master as the basis of his flndings, and 
since they hâve specified nothing else, and since the court, under the rule in 
Harding v. Handy, supra, will not consider testimony in support of the excep- 
tions not referred to in the report of the master, or brought to its attention by 
appropriate référence in the exceptions, exceptors are unable to proceed." 

See, also, Farrar v. Bernheim, 74 Fed. 436-438, 20 C. C. A. 496. 

In fact the exceptions in thèse cases do not even directly charge 
that the master has improperly reported the facts. But again and 
again, with unusual réitération, it is simply charged that the master 
erred in finding that there was no net income, or that there was no 
diversion, or that the claim was not preferential, and the Hke, and that 
he should hâve found otherwise, without claiming that his finding is 
not supported by évidence, and by pointing out where the court will 
find the particular fact or facts relied on. In such condition of the 
record the court would be justified in accepting the master's findings 
of the facts as correct. Nevertheless, the court, in certain instances, 
has had recourse to the record, and read the évidence, although it has 
occasioned great inconvenience and labor, bearing upon particular 
questions of fact, to détermine whether they justified a différent find- 
ing from that of the master. 

Claim of Receivers of the Gulf Company against the Eastern 

Company. 

The receivers of the Gulf Company, on December 30, 1899, recov- 
ered a judgment against the Eastern Company for $34,738.78, includ- 
ing interest, upon an account against the Eastern Company accruing 
prior to the receivership. As found by the master, the greater por- 
tion of this claim consisted of the proportionate part of joint ex- 
penses paid by the Gulf Company. The Eastern, Northern, Omaha, 
and Gulf Companies were operated as one System. The expenses of 
daeir gênerai offices and other departments were, in the fîrst instance, 
paid by the Gulf Company, and by a System of bookkeeping a charge 
was made upon some basis against each company which was a part 
of the System. Other items were for repairs to cars and locomotives 
and car supplies, the principal items being for rental of locomotives. 
There was also a claim, not included in the judgment, for $118.89 for 
stationery and telegraph bills due from the Eastern Company to the 
Gulf Company. The court is strongly inclined to the opinion that, 
under the facts found by the master touching the relations between 
the Gulf Company and the Eastern Company, the method of their 
management and opération, under the master mind of Mr. Stilwell, 
making them one System in fact, in connection with the manner of 
the bookkeeping and the adjustment of accounts at stated periods, 
the carrying of balances and charging the same to a gênerai account, 
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the Gulf Company was and is in no position to daim that the crédits 
were extended upon the faith of the application to their payment of 
the current earnings of the Eastern Company, and therefore they are 
wanting in the first qiiality of a preferential claim. The following 
authorities bear upon the law of the case : Thomas v. Western Car 
Ce, 149 U. S. 95-112, 13 Sup. Ct. 834. 37 L. Ed. (if.3; Penn v. Cal- 
hoim, 121 U. S. 251, 7 Sup. Ct. 90G, 30 L. Ed. 915; United States 
Trust Co. V. Western Contract Co., 81 Fed. 454, 26 C. C. A. 472; 
Morgan's Louisiana & Texas Raih-oad, etc., Co. v. Texas Cent. R. 
Ce, 137 U. S. 171, 11 Sup. Ct. 61, 34 E. Ed. 625. 

The court approves the findings of the master that the items of the 
judgment for the rental of the locomotives and expenses advanced 
in maintaining a joint System of officers and offices are not preferen- 
tial, as shown by the following authorities: Fosdick v. Schall, 99 
U. S. 235, 25 E. Ed. 339 ; Kneeland v. American Loan & Trust Co., 
136 U. S. 89, 10 Sup. Ct. 950, 34 E. Ed. 379 ; Thomas v. Western 
Car Ce, supra ; Rhode Island Locomotive Works v. Continental Trust 
Ce, supra; Morgan's Louisiana & Texas R., etc., Co. v. Texas Cent. 
R. Co., supra; Contracting & Building Co. v. Continental Trust Co., 
108 Fed. 1, 4, 47 C. C. A. 143. 

The court also approves the findings of the master that the claim 
of intervener touching the matter of the payment of interest prior 
to the appointment of the receivers did not constitute a diversion, and 
was not preferential in its character. 

The matter of purchase of ballast cars and ballasting and work 
donc on the Quincy Division will be more particularly discussed vi'hen 
we corne to the considération of the claim of the Rodger Ballast Car 
Company. It is sufficient hère to say that the contention of counsel 
for the Gulf Company that this purchase and work should be regarded 
as of the nature of original capital, or a construction which should 
be accounted for, although not paid for by the Eastern Company, 
should not be recognized. The analysis made by the master of the 
whole évidence touching the issue of any actual surplus of net earn- 
ings clearly demonstrates that, considering ail outlays which might 
hâve been characterized as diversions, there was a large déficit of net 
income after deducting the operating expenses. The évidence further- 
more shows that in order to keep the road a going concern the bond- 
holders made large advances to its operators. It results that the ex- 
ceptions are overruled. 

The Claim of the Texarkana & Southern Company; also Claim of 
Knott & Swinney, Receivers of the Kansas City Suburban Belt 
Railway Company. 

The court perceives nothing worthy of review arising on the excep- 
tions in this case, and the findings of the master are approved, and 
the exceptions are overruled. 

Claim of the Rodger Ballast Car Company. 

This claim is predicated of the purchase price of 32 ballast cars, 
one plow car, and for freight charges thereon, shipped to the Eastern 
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Company, and acceptée! in November, 1899. This daim was urged 
before the master in the first instance upon thc theory tliat tliey were 
preferential in their cliaracter, and sliould be allowed regardless of 
the question of fact as to wlietlier or not there was any diversion of 
net income uiider tlie receivers. The intervener, conclviding ultimate- 
ly to attempt to show a diversion, introduced in évidence boolcs of 
account of the Eastern Company, and examined its auditor and chief 
engineer. The resuit of the book account showed that the expenses 
of opération of the road under the receivership from January 2, 1900, 
and including June 23, 1903, amounted to $1,313,538.31, and that 
tlie total earnings were $1,122,281.63, leaving a déficit of $191,256.68. 
The only oral testimony introduced by the intervener on this branch 
of the case was that of Collins, the chief engineer, and Kendriclc, the 
auditor of the receivers. In the first place, the intervener's debt hav- 
ing been contracted prior to the intervention of the mortgagee by 
cross-bill, and the work on the Quincy Division, where the supplies 
were used, having been furnished under contract of purchase prior 
to said intervention, how stands this claim? The ballast cars pur- 
chased were merely for facilitating the work of hauling and distrib- 
nting the ballast along the railroad for iniproving the track. The 
cars were not the ballast itself, essential to placing the track in proper 
and suitable condition for successful opération. They vi'ere mère 
vehicles — cars conveniently constructed — for hauling ballast from one 
point to another, whereby it may be conceded that the work of such 
ballasting was facilitated or expedited. In this respect how does it 
difïer, as aiïecting the right of préférence over the mortgage, from 
an engine or other car bought to assist in the better opération of the 
railroad work, whereby its business could be better done and its in- 
come augmented? Debts contracted for such adjuncts and equip- 
ments to railroads do not necessaf ily constitute a claim preferential 
to that of the mortgage upon the corpus of the property or the cur- 
rent income covered by the mortgage. Lackawanna Iron & Coal Co. 
V. Farmers' Loan & Trust Co., 176 U. S. 298, 20 Sup. Ct. 363, 44 
L. Ed. 475 ; Southern Railway Co. v. Carnegie Steel Co., 176 U. S. 
257, 20 Sup. Ct. 347, 44 E. Ed. 458 ; Rhode Island Locomotive Works 
V. Continental Trust Co., supra; Illinois Trust & Savings Bank v. 
Doud, supra. As already shovc'n, the fact that the equipments aug- 
mented the security does not alter the case. Rhode Island Locomotive 
Works v. Trust Co., supra ; International Trust Co. v. Townsend 
Brick & C. Co., supra. 

It being conceded that prior to appointment of receivers there was 
no net income, to give the intervener the relief sought it devolved 
upon it to show that after the création of its debt, and during the 
opération of the road under the receivership, they diverted to the use 
or benefit of the mortgagee a part of the net income of their earnings 
in the opération of the road, which in equity should hâve been applied 
to the payment of its claim. To meet the resuit, as shown by the 
books of the company above stated, objection is made to the itein of 
$51,000 on the crédit sidc of the account of expenditures, which rep- 
resents the amount of receiver's certificates issued under the authoritv 



FORDTCE V. OMAHA, KANSA8 CITT & E. B. B. 561 

of the court. The contention is that the receivers should hâve charged 
themselves with the amount realized on such certificates, which is not 
shown by the débit side of the account. It is suggested by counsel 
for the purchasing company that from ail that appears from the évi- 
dence this $51,000 might hâve been included in the item under the 
head of earnings "Ail Other Sources," $83,816.74. As there was no 
évidence showing the constitutent éléments of the "ail other sources," 
the presumption might be indulged that the receivers kept an honest 
account, and charged themselves with the proceeds of the receiver's 
certificates, and that without more it ought to be assumed that this 
is embraced within "ail other sources." But, waiving this, deducting 
the $51,000, there would still remain $141,256.68 of expenditures over 
earnings. 

The next contention of intervener is that the item of crédit of $101,- 
483.52 of expenditures for rentals paid on the lease contract of the 
Quincy road should be deducted as a diversion. The court can per- 
ceive no reason why this contention should obtain. Long prior to 
the extension of the crédit of the Eastern road, the lease contract be- 
tween it and the Quincy road was made. The rentals paid were in 
fulfillment of that contract. The lease having been taken over and 
recognized by the receivers, the contract became obligatory upon them 
until repudiated. Central Trust Co. v. Continental Trust Co., 86 
Fed. 517, 528, 30 C. C. A. 235. In that case the court said : "When 
a lease of part of a line of railroad has been adopted by the receiver 
and the court, the rent should be paid as an operating expense." And 
in Mercantile Trust Co. v. Farmers' Loan & Trust Co., 81 Fed. 254 
258, 26 C. C. A. 387, the court said: 

"If the court below properly acceptée! and adopted the leases, the rentals 
reserved under them became an intégral part of the operating expenses of the 
trust estate in the hands of the receivers, as much as the wages of the hired 
men, the rent of leased engines or cars, the traffic balances due Connecting rail- 
roads, or any other ordinary expense of opération." 

In no proper légal sensé was such rental payment a diversion in 
favor of the mortgagee. 

The master properly found that the repairs of bridges for the main- 
tenance of the Quincy road constituted a part of the rental provided 
for by the lease, and, as such, they were necessary operating expenses. 
The crédit side of the account shows an item of "equipment notes" 
$39,362.93. The settled law of this jurisdiction is that such items are 
classed as operating expenses, and do not constitute diversion in favor 
of the mortgagee. The oral évidence introduced shows that the bal- 
lasting was 33 miles upon the Eastern road and 60 miles on the 
Quincy Division; one-tenth of which was full ballast, at $1,650 per 
mile, and nine-tenths was one-half ballast, at $1,000 per mile. It does 
not appear from the évidence on what particular road this one-tenth of 
full ballast was applied. In any event, not over one-tenth can be re- 
garded as new construction, and the nine-tenths was merely repair 
work. The item of charges for work on bridges was on the Quincy 
Division, and was of the nature of repair work. There were some 
water tanks destroyed by fire which were rebuilt, and perhaps one 
145 F.— 36 



5G2 145 FEDERAL REPORTER. 

new one buîlt, and there was $4,050 expended on the construction of 
a spur road, and other claimed new constructions, amounting in the 
ag-gregate to $8,300. Tliese vvere expended on and in connection with 
the Quincy branch of the railroad. It is in the first place very ques- 
tionable as matter of law whether thèse expenditures, which inured to 
the benefit of the Quincy Division and not to that of the Eastern 
Company, covered by the mortgage, could be said to hâve inured to 
the benefit of the mortgagee; or, in other words, whctlier or not the 
diversion, if any, could be charged to the Eastern Company. In St. 
Louis, Alton, etc., Railroad Co. v. Cleveland, etc., Railway Co., 135 
U. S. 668, 8 Sup. Ct. 1011, 31 L. Ed. 832, where the question was 
between claims of a preferential character and die bondholders under 
a second mortgage, the court said: 

"It cannot be said that tlie application of earnings to tlie payment of the 
lutorest on the first mortgage bonds is chargeable to the holders of the second 
and third mortgage bonds; the hrtter alone are interested in the fund for 
distribution. ïhat fnnd, in the sensé of the rule sought to be appliod, cannot 
\>e said to hâve been benefited by the payment to other bondholders from the 
gross earnings applicable to the payment of the rent. The equity of the pe- 
titioner, if in fact it exists, is against the holders of the first mortgage bonds, 
who hâve actually rcceived the money to which it claims to be equitably en- 
titled. * * * As we hâve already stated, no equity can arise upon the 
alleged breach of trust unless the second and third mortgage bondholders par- 
tîcipated in it, or bave beeu benefited by it." 

The only answer to this is the suggestion that, inasmuch as the 
Eastern road had an option under the lease contract to purchase the 
Quincy line, it had an indirect interest in making the betternients on 
the leased line. This, however, would only be, at the most, prospec- 
tive and contingent, which was never realized, and in no wise con- 
ferred a présent benefit on the mortgagee. The bare expectation in 
no degree augmented the mortgage security. 

Independent of thèse considérations, conceding that certain items 
of expenditures on the Quincy road should be deducted from the crédit 
side of the account, there would still remain a large déficit in the 
current earnings under the receivership, arising from operating ex- 
penses. Before the intervener can charge the corpus of the property 
in the hands of the purchaser with the payment of its claim, the bur- 
den is upon it to show that but for such diversion there would hâve 
been a net surplus of earnings subject to the équitable lien. The law 
only exacts that the amount of the diversion shall be restored by the 
mortgagee receiving it for the benefit of those entitled thereto. So 
that if its restoration still left a large déficit in the net earnings in 
the opération of the road, there would be no subject-matter upon 
which the équitable lien could attach. Furthermore, the proof is that 
the contract of lease, under direction of the court, was surrendered 
by the receivers, and the property was surrendered to the Quincy Com- 
pany prior to the decree of foreclosure, and therefore no possible 
beneKt inured to the mortgagee from any improvements made thereon. 

It results that the exceptions must be overruled. 
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Claim of Continitous Rail Joint Company. 

This daim amounts to $2,799.46 for rail joints purchased in Novera- 
ber, 1899, by the Eastern Company and used upon its road. Conced- 
ing that this was an operating expense contracted upon the faith of 
the earnings of the company, proof of diversion for the benefit of the 
mortgagee is essential to the relief. The only évidence thereof, in the 
first instance, was under the stipulation that the testimony taken in 
the case of the Rodger Ballast Car Company should be used. After- 
vi'ards it vi^as stipulated between counsel as follows: 

"That ail évidence tending to prove or disprove a diversion, if any, offered 
by or against any of tlie intervening petitloners in tbis case wbo bave filed 
claims against the Eastern Company, shall be considered as offered in évidence 
in the matter of this intervening pétition, and made a part of the record, sub- 
ject to such orders as may be made as to costs." 

On this State of the record counsel for intervener bases a claim of 
diversion upon the fact of payment prier to the receivership of rentals 
on the lease of the Quincy Company, in the form of interest on certain 
bonds of that company. The master found and held that the theory 
of liability where there has been no diversion of earnings is that the 
mortgagee received a benefit in the way of the payment of interest 
or for the betterment of his property; that the fact that some other 
road or some other bondholders received such benefit is no reason 
why the property of the Eastern Company should be charged with the 
amount of the diversion as against the mortgagees, who received no 
benefit therefrom. In addition to this, the payment of such interest 
was a part of the considération of the rental contract, and, as stated 
under the foregoing ruling, would be a part of the operating expenses. 
The master has found that there were at no time any net earnings 
that were or could hâve been paid on the interest upon the bonded 
debt of the Quincy Company, as there were no such net earnings. 
The master also further found that prior to the receivership no pay- 
ments on account of lease rentals were made either from the gross or 
net earnings of the Eastern Company or from its funds ; that the 
same were made by the construction company, and by it charged to 
the Eastern Company in its unpaid open accounts, heretofore re- 
ferred to. The total amount actually paid as rentals in the form of 
interest upon bonds of the Quincy Company was $124,000, although 
the total indebtedness incurred for the lease rentals was $210,344.68. 
The loss in operating expenses over earnings prior to the receivership 
was in excess of $351,000, making $140,191 in excess of ail liabilities 
incurred for lease rentals, and over $227,000 in excess of the amount 
of interest paid upon the bonds of the Quincy Company. Super- 
added to this, the master finds the fact to be that prior to the receiver- 
ship $228,480.11 was advanced in loans of money to the Eastern 
Company by those interested in marketing its bonds. The analysis of 
thèse accounts and the déductions made therefrom by the master 
demonstrate beyond any question that there were no net earnings ap- 
plicable to the payment of this claim. This claim originated Novem- 
ber 7, 1899. Between that date and the appointment of the receivers 
there were no payments by the Eastern Company for interest upon 
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its own or the bonds of the Quincy road, or for lease rentals, or for 
the benefit of the mortgage bondholders. As already shown in the 
foregoing part of this opinion, it is a matter of no concern to this 
intervener vvhat payments were made prior to the origin of its ac- 
count. 

The master has found that the $15jOOO claimed by the intervener 
to hâve been paid for lease rentals in November, 1899, was not paid 
by the Eastern Company, but was paid by the construction Company, 
and charged in the open account. Further claim is made by in- 
tervener that $15,943.65 vv^as paid for new locomotives in October, 
November, and December, 1899. The master has found that of this 
amount $5,990 was paid October 31, 1899, prior to the origin of the 
intervener's account, $6,500 in notes, and the balance, amounting to 
$3,643.65, conaists of items, $3,000 of which went into equipments, 
and the $3,643.65 was more than reimbursed by advances in bor- 
rowed money, and was far less than the loss in earnings. The sum 
of $14,054.68, claimed to hâve been paid in October and November, 
1899, to the Pullman Company, was for equipments, and the master 
has found that this was not paid out of the current earnings, but upon 
drafts on the construction company. The other items claimed to hâve 
been diverted were for equipments, for maintenance, and repairs on 
the Quincy line. I can find no reason in fact or law for setting aside 
the findings and conclusions of the master respecting this claim, and 
the exceptions are therefore overruled. 

Claim of E. A. Kinsey Company. 

This claim is for $990. The master has found that this sale was 
made to the Omaha Company, and crédit extended to it, and that in 
the accounts between the Omaha and the Eastern Companies one-half 
of this amount was afterwards charged to the Eastern Company, be- 
cause material to that extent was used by the Eastern Company in 
1899 in reconstructing its track. While thèse roads were run under 
practically one management, it was a matter of arrangement between 
the companies after the contract and sale was made. As such, the 
case falls within the décision in Southern Railwav Co. v. Ensign Mfg. 
Co-, 117 Fed. 423, 54 C. C. A. 591. And whether or not this is to 
be regarded as a contract completed between the claimant and the 
Omaha Company, there was no évidence introduced on the part of 
this claimant showing a diversion of any net income in favor of the 
mortgagee. The claim was therefore rightly rejected by the master, 
and the exceptions niust be overruled. 

Claim of C. & D. Stern. 

This claim is for $805 for rent of a building at Quincy, 111., for 
November and December, 1899, and January, ï'eJDruary, March, April, 
and May, 1900, and also for 33 wooden boxes sold in November, 
1899, for $4.90, and for damages to a broken window 75 cents. The 
master has found that no proof as to the last two items was offered. 
The lease was made June 1, 1899, to the Eastern and Omaha Com- 
panies for one year, at a rental of $115 per month. During the occu- 
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pancy of the building the rent was paid upon the basis of 46 per cent, 
by the Omaha Company and 54 per cent, by the Eastern Company. 
The rent was ail paid up to November 1, 1899, and they vacated the 
building November 7, 1899, offcred the kcys to the intervener, v.'ho 
refused to accept them. As there was no actual occupancy of the 
building after November 7, 1899, the only claim of intervener arises 
on breach of contract, for which no preferential right could arise. 
This was expressly so held in the case of Central Trust Ce. v. Wabash 
Railroad Co. (C. C.) 32 Fed. 566, .567. The only basis for preferential 
claim could be predicated of the seven days of rent in the month of 
November, amounting to $30.84, wdiich was properly rejectcd, in the 
absence of any proof of diversion. This exception is therefore over- 
ruled. 

Claim of Flatte Overton. 

This claim is for $497.60 for ties, lumber, and fence posts furnished 
the Eastern Company in November, 1899. The other items of the 
account were paid. The unpaid account in favor of J. C. Duval & Co. 
the intervener claims was assigncd to him. Rut the master held that 
the proof of such assignment was net satisfactory. It would be a 
sufficient answer to this claim to say that it was not filed until the 
28th day of August, 1903, long subséquent to the time fixed in the 
order and decree of court for filing such claims. While the claimant 
has presented afhdavit in explanation of the delay in presenting the 
claim, it furnishes no excuse in law. Equity favors the diligent. It 
is of great importance, where parties are undertaking to fix such 
liens upon the property purchased at foreclosure sale, that such 
claims should be promptly presented, so that the purchaser may hâve 
early knowledge of what claimed burdens there are upon bis pur- 
chase. Even if this objection were removcd, there is an utter failure 
of any proof of diversion, and the claim was properly rejected. The 
exception is overruled. 

Claim of Handlan-Buck Manufacturing Company. 

This claim is for supplies furnished prior to the appointment of 
receivers, sold to the Omaha Company upon its order, amounting to 
$377.75. The master finds that they were necessary for keeping the 
Omaha Company in good condition, and when used it was as an operat- 
ing expense. It appears that the claimant filed an intervention in the 
foreclosure suit against the Omaha Company in the Circuit Court for 
the Southern District of lowa for the fuU amount of this sum, of 
which $168.51 was allowed as a preferential claim and paid. The 
balance of the account was disallowed. The court in that cause un- 
dertook by its decree to déclare that the intervener was entitled to be 
subrogated to ail the rights of the Omaha Company or the receiver 
thereof against the Eastern Company. So the claim is presented hère. 
$209.28 of thèse supplies were in fact used by the Eastern Company 
in the opération of its road. The said decree of the lowa court, if 
not extrajudicial, was clearly res inter alios acta, and cannot be rec- 
ognized as binding in this proceeding. The claim was clearly inad- 
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missible as preferential, for the reason that crédit was not given 
upon the faith of the earnings of the Eastern Company, and there 
is no proof of any diversion. This exception, therefore, is overruled. 

Claim of Simmons Hardware Company. 

The claim of Simmons Hardware Company is for $443.36 for hard- 
ware supplies sold to the Eastern Company in December, 1899, and 
used on the road. The claim was rejected for lack of any proof of 
diversion made by it, and therefore the exception is overruled. 

Claim of Railway Supply Company. 

The facts in this case and the law applicable thereto are little dif- 
férent in principle from those presented in the foregoing case of 
Handlan-Buck Mfg. Co., and for the reasons assigned in the latter 
case the exceptions herein are overruled. 



FOEDYCE et al. v. KANSAS CITY & N. CONNECTING R. CO. et al. 

(Circuit Court, W. D. Mif5S0uri, W. D. April 16, 1906.) 

No. 2,402. 

1. Eeceivees— Allowance of Claims — Pbiobities— Diversion of Income. 

To entitle a créditer of an insolvent railroad company for supplies 
furnished to préférence of payment over a prior mortgagee froni the corpus 
of the property it must be shown that crédit was given upon the faith of 
payment eut of the net earnings of the company, and also that there was 
a diversion of such income to the benefit of the mortgagee. 

2. Railroads— Lien for Damages to Abutting Pboperty— Priority to Mort- 

gage. 

Under Const. Mo. art. 2, § 21, whieh provides that private property 
shall not be taljen or damaged for public use without just compensation, 
and that the fee of lands taken for railroad tracks without consent of the 
owner shall remain in such owner, claims for damages to abutting property 
resulting from the construction of a railroad stand on the same footing as 
those for a takicg of property, and constitutes an équitable lien, which 
has priority over a mortgage of the road, and is entitled to préférence in 
payment from the proceeds of the property when sold in foreclosure pro- 
ceedings. 

[Ed. Note. — For cases in point, see vol. 41, Cent. Dig. Railroads, § 570.] 

In Equity. On exceptions to master's report. 

Frank Hagerman, for purchasers. 

S. W. Moore and F. H. Wood, for Kansas City S. Ry. Co. 

Knott & Swinney and Brown & Dolman, for Baker and others. 

PHILIPS, District Judge. In the mémorandum opinion just 
handed down in Nos. 3401-3404 the court has discussed certain prin- 
ciples and rules of law which are applicable to some of the cases hère 
to be reviewed on exceptions to the master's report, to which référ- 
ence is made without hère restating them. 

Claim of the Kansas City Southern Railway Company. 

Thèse claims are predicated of judgments of the receivers of the Gulf 
Company against the Northern Company. On the facts found by the 
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master, thèse claims must be rejected for two reasons: (1) It is not 
perceived as matter of fact that the crédits were extended upon the 
faith of payments to be made out of the net earnings of the Northern 
Company; and (2) because there was no diversion of net income from 
the opération of the road apphcable to the payment of the claims. 
Looking to substance rather than mère form, the jiuhcial mind cannot 
be closed to the fact that in the schcme of the Guif Railroad, what is 
known as the "Northern Connecting Roads" were secured for the 
mère purpose of exploitation of a System intcnded to extend from 
Port Arthur to Kansas City, and reach northwest to Omaha, and 
north and northeast in the direction of the Lakes and Chicago. The 
various short Unes constituting the so-called "Northern Connection" 
or extension were well known to be independently nonsupporting. 
They were but the évidence of things not yet seen; the mère shadow 
of substance hoped for. From the inception of their acquisition they 
were but parasites, drawing their subsistence from the main trunk. 
The supplies for equipments, repairs, and opération furnishcd by the 
Gulf Company were essential, no doubt, to keep the branches of this 
northern adjunct going concerns, but they were the mère dependen- 
cies of the main line, never yielding income sufficient for their own 
maintenance. Thèse facts were well knovi'n to the managers domi- 
nating and directing the afïairs of the System in a scheme of promo- 
tion. As shown by the master, the charging of thèse supplies was not 
only largely a matter of mère bookkeeping, but they were donc under 
the sélection of the président of the Gulf Company. The charging of 
balances in transactions between the several branches and the main 
trunk, as ordered and directed by one dominating mind, were quite 
arbitrary, and were charged ad libitum ; so that it is hardly possible, 
on the évidence submitted for the master, to bave found what spécifie 
amount of supplies was actually chargeable to the Northern Company. 
Aside from this, however, the actual physical facts contradict any 
amount of asseveration, however vigorous, that it could bave been in 
the contemplation of the manipulators of this enterprise iu furnishing 
said supplies that the Gulf Company as such did so upon the faith or 
expectation of their being paid for out of the net earnings of the 
Northern Connecting lines. The underlying purpose and expectation 
tinquestionably were that, upon the faith and crédit of the main line, 
supplies of material and money could be furnished and raised to keep 
the Northern lines going concerns until at some time in the distant 
future the whole System might become self-supporting. The Northern 
Company never had any surplus income applicable to the pa3'ment of 
thèse supplies ; and the master bas found, and so the record warrants, 
the fact to be that there was no diversion of net income for the bcnefit 
of the mortgagee, which equity demands shouîd be restored by it for 
the benefît of this creditor. Even conceding some betterments placed 
upon the Northern road, the déficit in net earnings was still great. 
Thèse exceptions are therefore overruled. 

Claim of Knott & Swinney, Receivers of Suburban Belt. 

The court perceives nothing respecting the claims against the re- 
ceivers of the Northern Company by the receivers of the Suburban 
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Belt Company to justify any discussion of the exceptions, and they 
are therefore overruled. 

Claims of Henry Baker, Middie Van Camp, Administratrix, George 
Briggs, Administrator, Elizabeth Nierman, and F. W. Moore. 

As thèse claims arise practically out of the same state of facts, and 
dépend upon the same questions of law, they will be considered to- 
gether. In the construction of the Northern road through the town 
of Osborn, De Kalb county, Mo., it so changed the surface and grade 
of a Street on which the claimants' real property abutted as to damage 
the same. It does not appear that the company ever took steps for the 
condemnation of this right of way. The master, after hearing the 
proofs and viewing the property, fixed the amount of damages sus- 
tained by each of thèse claimants. He disallowed the claims as not 
preferential, on the ground that they were for unliquidated damages, 
and further that there was no proof of diversion. In this ruling I 
am of opinion that the master fell into an error of law. The Consti- 
tution of this State (article 2, § 81) déclares that: 

"Privnte property shall not be taken or damaged for publie use wlthout :tust 
eompen.'sation. Such compensation shall be ascertained b.y a jury or board of 
couniiissioners of not less than three freeholders, in sucb manner as may be 
prescrilied by law; and until the same shall be paid to the owner, or into 
court for tlie owner, the property shall not be disturbed, or the proprietary 
riglits of tlie owner tberein devested. The fee of lands talien for railroad 
tracks without consent of the owner thereof shall remain In such owner, sub- 
ject to the use for which it is taken." 

Under this fundamental law, damage to property in making such 
public improvement is placed on the same footing as taking private 
property for public use. The law seems to be pretty well settled that 
such claims for damages are of the nature of a continuing équitable 
lien, from which the corporation can never escape until the claim be 
satisfied. Lewis on Eminent Domain (2d Ed.) § 621, vol. 2, says: 

"No rights can be acquired in private property under the power of eminent 
domain except suhject to the duty of making just compensation therefor. Con- 
sequently, tlie party originally taking or occupying the property eannot trans- 
ter to another, by mortgage, lease, or otherwise, any right in the property ex- 
cept sub.iect to the same duty. In other words, the owner's claim for Just 
compensation is paramount to any right which can be derived by or througli 
the party making or seeking the condemnation. Différent courts work out 
this resuit in différent ways, but we believe ail concur in reaching it in one 
way or anotlier. * • * The forcelosure of a mortgage upon the property 
and franchises of the condemnor, to which the claimants for damages are not 
parties, eannot affect the rights of the latter. Sometimes such claimants are 
made parties, and their rights ad.lusted in the foreclosure proceedings, and 
the property soid clear of such claims. In such case the claims for land 
damages should be given préférence to the mortgage debt in the distribution 
of the proceeds, and a deci-oe to the contrary is error." 

This view of the law was recognized in Central Trust Co. v. Bridges, 
57 Fed. 753, 6 C. C. A. 539; Hobbs v. State Trust Co., 68 Fed. 618, 15 
C. C. A. 604, and this view is evidently entertained by the Court of 
Appeals of this circuit from expressions in the récent case of Zimmer- 
man, Administrator, v. K. C. N. W. Railroad Co., 144 Fed. 622. It 
has been expressly decided that a claim for damages like this to abut- 
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ting property falls within the same principle of protection. Lewis on 

Eminent Domain (section 632) says: 

"It bas been held that a claim for damages to abutting property by a rail- 
road in a street bas priority over a mortgage of tbe road and Its franc-bises, 
and tbe owner may eujoin tbe opération of the road until such damages are 
paid. ïbere woiild seem to be no reason wby tbe abutter sliould not bave 
the same remédies against those claiming under tbe flrst company as against 
the first couipany itself, even to tlie matter of a personal action." 

This view is ably supported by the opinion of Judge Acheson in 
Mercantile Trust Co. v. Pittsburgh & W. R. Co. (C. C.) 29 Fed. 732. 

It must resuit that the exceptions in thèse cases to the master's re- 
port should be allowed, and the respective amounts of damages found 
by the master are allowed as preferential claims, but without interest. 
Thomas v. Western Car Ce, 149 U. S. 95, 13 Sup. Ct. 821, 37 L. Ed. 
663. 



BRADLEY v. LEHIGH VALLEY R. CO. 
(District Court, S. D. New Yorlj. March 8, 190C.) 

1. Shipping — Damage to Oabgo — Negi-igence of Tug and Tow. 

Damage to a cargo of wheat, througb the sinlcing of a canal boat in 
a doclj, held not to bave resulted from unseawortbiness, but to bave 
been due to tlie pushing of tbe boat by ber towing tug into the slip, 
wbile it was filled with ice, which was done at tbe request of tbe master 
of tbe boat, and for which both tug and tow were chargeable with nég- 
ligence. 

2. Tow AGE — Liability of Towing Tug— IIarter Act. 

The Harter Act (Act Feb. 13, 1893, c. 105, 27 Stat. 445 [U. 8. Comp. 
St. 1901, p. 2946] ) bas no application to the question of the liability of 
a tug for damage to tbe cargo of lier tow, which arises upon a contract 
of towage and not of affreightment. 

3. Iksuhance — Assigxment by Iksured of Claim Against Caeeieb — -Re- 

COVEEY BY InSURER. 

A cargo insurer, under a policy which provides that the Insurance 
shall not inure to the beneflt of any carrier, and shall be null and void 
to the extent of any amount recoverable by tbe insured from any car- 
rier, wbo bas advanced to tbe insured tbe amount of a loss as a loan 
and taken an assignment of a claim for the loss against the carrier, 
may recover thereon, notwitbstanding a provision of the bill of lading 
that the carrier shall hâve the beneflt of any Insurance effected by the 
owner. 

In Admiralty. Action for loss of cargo. 
Black & Kneeland, for libellant. 
Robinson, Biddle & Ward, for respondent. 

ADAMS, District Judge. This was an action brought by Herbert 
Bradley, the assignée of C. E. Nourse & Company of Toronto, Canada, 
to recover from the Eehigh Valley Raiiroad Company, for the benefit 
of the Sea Insurance Company, Limited, the damages incident to 
the sinking of a part of 7,890 bushels of wheat, the cargo of the canal 
boat A. J. Dean, at the foot of 42ncf Street, Brooklyn, on the 23rd day 
of January, 1903. The libellant's allégation was 'that the boat was 
old and weak and injured by being brought in contact with ice while 
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being towed to 43nd street ; that the damage to the wheat was due to 
négligence on the part of the respondent in loading it upon an un- 
seaworthy beat and in towing her in the night time when the river and 
harbor were full of floating ice. The respondent denied that the Dean 
was a wealc boat or old in the sensé of being infirm or iised up or that 
it was gnilty of any neghgence; further that C. E. Nourse & Com- 
pany effected insurance on the grain and lias been paid for the loss 
by tlie underwriter and bas no cause of action against the respondent. 
The following stipulation was entered into by the parties and con- 
stitutes libellant's évidence, viz. : 

"ïhe following facts are agreed upon and admitted by the parties to this 
action. 

The 4500 bushels of wheat laden on the canal boat 'A. J. Dean' on Jan- 
uary 23, 1903, were received by the respondent from its Connecting railways 
and were transported over respondent's lines to New York. 

Said wheat was carried and transported under certain through bills of 
lading issued to the shippers by the respondeut's Connecting carriers, by 
which the carriers agreed to deliver said wheat at New York to steamers of 
the Prince Line. Each of said bills of lading contained the following proviso : 

'In case of any loss or damage to goods for which this Company or 
Connecting Unes or other carriers may be liable, it is agreed that the Com- 
pany or line or carrier so liable shall be given the beneflt of any Insurance 
by or for account of the owner of said goods and shall be subrogated in such 
rights before any demand shall be made on them in respect of such loss 
or damage, and in case of any liability whatsoever the Company shall only 
be liable for the invoice value at the point of the shipmeut.' 

Prior to the 23rd day of January, 3903, C. E. Nourse & Co. of Toronto. 
Canada, became the owners of said 450O bushels of wheat by due indorse- 
ment of said bills of lading, and were the owners thereof at the tlme said 
wheat was damaged by the sinking of the canal boat 'A. J. Dean.' 

O. E. Nourse & Co., had entered into a contract for insurance with the 
Sea Insurance Company, Limited, of which contract, Policy No. 5081 hereto 
annexed marked Exhibit A. is a true copy. 

Said contract or policy of Insurance was in full force and effect on Jan- 
uary 23, 1903. A certiflcate of insurance, the original of which is hereto 
annexed marked Exhibit B., was issued on January 21, 1903, covering a ship- 
ment of which the 4500 bushels of wheat in question formed part. 

The statement of the policy number as 5645 in the certiflcate Exhibit 
B. is an error, the true policy number being 5681, and Exhibit A. is the 
policy under which said certiflcate was issued. 

On January 29, 1903, C. E. Nourse & Co. presented to the agents of the 
Sea Insurance Company, Limited, a statement of claini, which is annexed 
marked Exhibit C. 

On February 6, 1903, C. E. Nourse & Co., received from the Sea Insur- 
ance Company, Limited, the sum of $3992.85 and gave the receipt marked 
Exhibit D. annexed hereto. 

On November 19, 190.j, G. E. Nourse & Co. duly executed and dolivered 
to the libellant Herbert Bradley, the assignmeut marked Exhibit E. and 
annexed hereto. 

':i'lie libellant brings this action for the benefit and at the expense of the 
Sea Insurance Company, Limited." 

Exhibit A. was the ordinary form of a marine policy. It was num- 
bered .5681 and, inter alia, contained this provision: 

"It is also agreed, * * * that it is warranted by the assured that 
this insurance shall not inure directly or indirectly to the benefit of any 
carrier or other bailee by stipulation in bill of lading or otherwise; and 
that this Policy shall be null and void to tlie extent ot any amount paid by 
or recoverable from any carrier or bailee." 
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Exhibit B. was a certificate of the Sea Insurance Company, Limited, 
as foUows : 

"This is to Certify, that on the 21st Cay of Jany., 1903, this Company 
insurecl nnâer policy No. 5645, for C. A. Xourse & Co. tlie simi of Seven 
Thousand Dollars in gold, on 7890 Bushels of niixed Wheat Valued at sum 
insured shipped on board of the Prince Line (Trojan Prince) at and from 
New Yorls, N. Y. to Leghorn, Italy, and it is hevel)y iniderstood and agreed, 
that in the case of loss, such loss is payable to the Order of C. E. Nourse & 
Co., on surrender of this Certificate." 

Exhibit C. showed the loss to amount to $3992.85. 
Exhibit D. was a receipt in the following form: 

"February Cth, 1903. 
"Received from the Sea Insnrance Company Ltd. Three thousand nine 
hundred and ninety-two and 85/100 Dollars aa a loan without interest and 
repayable only to the extent of any net reeovery \ve may make from the 
carriers, responsible for the loss on our grain damaged wbile ou board the 
Lighter 'A. J. Dean' intended for the Steamer 'Tartar Prince' on or about 
Januarv 23rd, 1903. 
"$3992.85 0. E. Xourse & Co." 

Exhibit E. was the assignment to the Hbellant mentioncd above. 

Testimony was taken, on behalf of the respondent, of several wit- 
nesses. 

The master of the tug Mercedes, which towed the Dean from the 
terminus of the Une of the respondent about 3 o'clock in the morning, 
testified that, in company with the boat Henry Igo, he towed the Dean 
to her destination at 42nd Street, where they arrived about 4 :30 
o'clock. The boats were towed alongside and projected some 13 or 
15 feet ahead of the tug. The master also testified that it was then 
slack flood tide and ice was not moving, but there was some kept in the 
slip by a northwest wind. He pushed the boats a short distance in 
but the master of the Dean was not satisfied and the tug, at his in- 
stance, pushed the boat further in and she was made fast about half 
way up the slip. The master measured the water in her and told the 
tug's master that she was ail right and the tug left. 

The agent of the Providence & Washington Insurance Company, 
which had some insurance on the cargo, testified that the Dean had 
passed inspection to carry grain, although she was built, according 
to the records, in 1874 and rebuilt in 1888 ; that she had several hun- 
dred dollars spent in repairs upon her in 1893. She was not classed 
as Ist, 2nd, or 3rd, but as lit to carry this cargo. 

The master of the boat could not be found and his protest was of- 
fered in évidence and received without objection. It was as follows : 

"ily Boat is a bin boat, I took on my cargo during the months of De- 
cember and January, boat was in good condition when loaded. Ou the 23rd 
of January the tug 'Mercedes' of the Lehigh Valley R. R. Co. came to tow 
my boat to 42nd Street, South Brooklyn. There was ('onsiderable lee in tho 
River ; the tug had another boat called the 'Henry Igo.' Proceedcd on our 
way and arrived at 42nd Street at five o'clock A. 5L After our arrivai tho 
tug left me. I tried my pumps and found about 5 inches of water. 1 
pumped her dry. I went down into the cabin and got my breakfast. After 
a short time I came on deck and found the boat had settled at the bow. and 
found about three to four feet of water. I ealled for assistance and the 
tug 'Mutual and Municipal' came and puiuped my boat for about two houvs, 
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but eould not hold her, water came In so fast, and my boat sank at the 
dock. My boat did not leak prior to thls, and held ber cargo in good con- 
dition. This disaster was caused by ice making a hole in my boat" 

A shipwright testified that he gave a small overhauling, as ordered 
by the owner, in 1892, to the extent of about §30. 

The Inspecter for the Providence & Washington Insurance Company 
testified that he had inspected the boat at différent times and put her 
on the company's Ust as allowed to carry grain. That in_ bis expéri- 
ence he had known new and sound boats to be sunk in going through 
the ice. 

The master of the accompanying boat, the Henry Igo, testified that 
two hours after their arrivai at 42nd Street, the Dean began to show 
signs of distress; that the slip was so full of ice, they retained their 
places without putting ont lines ; that he tlien notified the master of the 
Dean who had gone below to lie down, that she had about 4 inches 
of water in her, who replied that it was ail right; that he then went 
to his breakfast and when he came out the Dean was still lower in 
the water and he again notified the master, who hustled around and 
secured the services of a tug to put a siphon in his boat but it did 
no good and she sank almost immediately. 

The testimony seems to warrant the infercnce that the boat was sea- 
worthy and sank through injury from the ice. The master said in 
his protest: "This disaster was caused by ice making a hole in my 
boat." There is nothing to overcome this statement and although it 
would hâve been more satisfactory if the master had been subjected 
to cross-examination, yet, as this was waived, it must be assumed, in 
connection with the other testimony of the respondent, to establish 
that the ice was the cause of the loss. 

The libellant urges that any doubt in the case should be resolved 
against the boat (The Aggi [D. C] 93 Fed. 484, 491), but I do not think 
there is any doubt upon the proof as it stands. At the least, there 
was gênerai proof of seaworthiness and an adéquate cause of loss 
being shown, it sufïiciently meets any burden that there may be upon 
the carrier. The Sandfield (D. C.) 79 Fed. 371. 

It is also urged that the respondent was négligent in causing the boat 
to be towed through the ice in the night time, citing The Rambler 
(D. C.) 66 Fed. 355, and the J. B. King Transportation Company v. 
Steamtug Phœnix, 143 Fed. 350. In the latter, several cases were re- 
ferred to, tending to show that simply towing in ice is regarded as négli- 
gent, viz. : The Tugboat James A. Wright, 3 Ben. 248, Fed. Cas. No. 
7,190 ; the Steamtug U. S. Grant, 7 Ben. 337, Fed. Cas. No. 16,804, 
cited by Coxe, J., in The M. J. Cummings (D. C.) 18 Fed. 178, 184. 
But it was held in the Transportation Company v. Phœnix, that half 
damages only were recoverable, because the towed boat participated in 
the risk. Hère the boat was pushed into the ice in the slip at the ex- 
press request of the master, so that if the tug were négligent, half dam- 
ages could probably only be recovered in a case against her. The re- 
quest of the master of the boat to be towed would not entirely relieve 
the tug from the effects of her own négligence. I feel constrained tr 
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hold that pusliing the boat into the ice in the slip, where there was 
probability of danger therefrom, constituted négligence on the tug's 
part. 

The loss hère apparently occtirred through the négligence of the 
tug, notwithstanding the seaworthiness of tire Dean, and there does 
net seem to be anything in the Ilartcr Act which tends to exonerate 
her owner from liability therefor. The question as to the application 
of that statute to a case whcre both the tng and tow were owned or con- 
trolled bv one person bas not apparently licen decided. It was raised in 
The Cygent, 12C Fed. 742, Gl C. C. A. ?, 18, before the circuit court of 
appeals for the first circuit but it was there found unnecessary to dé- 
cide the question. In The Nettie Quill (D. C.) 124 Fed. Q(u , a loco- 
motive carried on a barge towed by that steamer was dumped over- 
board. There a bill of lading was issued by the stearaboat and the 
court, Toulmin, J., decided that the contract was one of affreight- 
ment, rather than of towage, and the Harter Act applied, but there 
can be no question of the kind hère as the relation of the tug was one 
of towage. Hère there was no such connection between the tug and 
the wheat, as would bring the Act into opération. The relief af- 
forded by the Act should not be unduly extenclcd and in the absence of 
authority making it applicable to a case of this kind, I think that the 
owner of the tug should be held, unless some défense exists by rea- 
son of the insurance of the wheat. 

The respondent relies upon the provision in the bill of lading, 
quoted in the agreement of facts (Libellantes Exhibit 1, supra), tO' the 
effect that in case of any loss or damage to goods for which the car- 
rier may be able, it is agreed that the carrier shall be given the benefit 
of any insurance by or for account of the owner, but the policy of 
insurance provided (Exhibit A, supra), that such provision should 
be null and void so far as the carrier was concerned. 

In any event, the provision relied upon does not amount to an 
agreement that the shipper shall insure for the carrier's benefit and 
any contract of that nature would not be enforceable if made (Inman 
V. South Carolina Railway Company, 129 U. S. 128, 139, 9 Sup. Ct. 
249, 32 L. Ed. 612), and it bas been decided that under a policy in 
this form, the assured cannot recover from bis insurers when he bas 
accepted a bill of lading by which he agrées to give the carrier the 
benefit of his insurance, if the loss is one for which the carrier would 
otherwise hâve been responsible (Inman v. Railwav Co., 129 U. S. 
140, 9 Sup. Ct. 249, 32 L. Ed. (J12; Faverweather v. Phénix Ins. 
Co., 118 N. Y. 324, 23 N. E. 192, 6 L. R."A. 805). It is contended, 
however, that the transactions between the cargo owners and their in- 
surers subséquent to the loss, amount to a payment thereof and the 
insurers are thereby estopped from claiming the benefit of tlie war- 
ranty in the policy. It appears that the assured presented a claim 
to the underwriter and advanced such amount "as a loan," taking a 
receipt showing such fact. (See Exhibit D., supra.) This method of 
dealing bas been autboritatively held not to constitute a payment. 
The Guiding Star (D. C.) 53 Fed. 936, 940; The Inman Case, supra; 
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Judd V. N. Y. & Texas S. S. Co., 117 Fed. 20G, 213, 54 C. C. A. 238 ; 
Pennsylvania R. R. Co. v. Biirr, 130 Fed. 847, 65 C. C. A. 331. 

It seems that by reason of the tug's négligence, tlie libellant is en- 
titled to recover. 

Decree for the libellant, with an order of référence. 



TALK V. UNITED STATES. 

AJIERICAN CIGAR COMPANY v. UNITED STATES, 

(Circuit Court, S. D. New York. Deceiubor 22, 1004.) 

Nos. 3,577, 3,C0C. 

1. CUSTOMS DtlTIES — GOODS IN WaREHOUSE — WlTHDIiAWAL. 

The provisos in Tariff Act July 24, 3897, c. 11, §33, 30 Stat. 213 [U. S. 
Comp. St. 1901, p. 1701], and TarifC Act Oct. 1, 18!)0, c. 12-14, § 50, 26 Stat, 
624, relating to witlidrawal of merehandise from bonded warehonse, are 
not répugnant, because neitlier section Is gênerai in its application, but 
is restricted to merehandise iireviously iniported for which no entuy lias 
been made. 

2. Same. 

Section 2983, Rev. St. [U. S. Comp. St. 1901, p. 19.58], forbidding allow- 
ance for injury, loss, etc., sustalned by merehandise in warehouse, was 
not repealed by Customs Administrative Act .lune 10, 1890, c. 407, § 20, 
2(! Stat. 140 [U. S. Comp. St. 1901, p. 19.-0] as amended by Aet Dec. 15, 
1902, c. 1, 32 Stat. 753 [U. S. Comp. St. Supp. 1905, p. 419], providing tbat 
merehandise withdrawn from warehouse shall be subjected to the duties 
applicable at the time of withdrawal. 

3. Same. 

Section 20, Customs Administrative Act June 10, 1890, e. 407, 26 Stat. 
140 [U. S. Comp. St. 1901, p. 1950], as amended by Act Dec. 15, 1902, c. 1, 
32 Stat. 753 [U. S. Comp. St. Supp. 1905 ,p. 419|. authorizing tho with- 
drawal of merehandise from Vi'arehouse upon payment of the duties to 
which it is subject at the time of such withdrawal, refers exclusively to 
rate of duty rather than weight of the nierdiandise. 

4. Same — Injury in \Vareijol!Se — Loss of Weight. 

Under section 2983, Hev. St. [U. S. (.^omp. St. 1901, p. 1958], forbidding 
abatement of duties for injury, loss, etc., sustained by merehandise in 
bonded warehouse, merehandise dutiable by weight should be assessed 
with duty without allowance for weight lost while in warehouse. 

On Application for Review of Décisions of the Board of United 
States General Appraisers. 

The décisions in question afflrmed the assessnient of duty by the collector 
of customs at the port of New York on inii)ortations by G. Falk & Bro. and 
American Cigar Company. Note G. A. 5,095, T. D. 25,353. The following pro- 
visions of law are involved in the cases : 

That on and after the day when this act shall go into efCeet ail goods, wares, 
and merehandise previously Imported, for which no entry has been made, and 
ail goods, wares, and merehandise previously entered without payment of duty 
and under bond for warehousing, transportation, or any otlier purpose, for 
which no permit of delivery to the importer or his agent has been Issued, shall 
be subjected to tlie duties imposed by this act and to no other duty, upon tho 
entry or the withdrawal thereof : Provided, that when duties are based upon 
the weight of merehandise deposited in any publie or private bonded warehouse, 
said duties shall be levled and colleeted upon the weight of such merehandise 
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Ht the time of its enti-y. Tarlff Act July 27, 1897, c 11, § 33, 30 Stat. 213 [TT. 
S. Comp. St. 1901, p. 1701]. 

That any merchandise deposited in any public or private bonded wareliouse 
may be withdrawn for consumption within three years from tlie date of 
original importation, on payment of the diities and charges to wliich it may be 
subject by law at the time of such withdrawal ; Provided, that the same rate 
of duty shall be collected thereon as may be imposed by law upon like articles 
.of merchandise imported at the time of withdrawal. — Kxtract from Act Dec. 
15, 1902, c. 1, 32 Stat. 753 [U. S. Comp. St. Supp. 1905, p. 419], ameuding sec- 
tion 20, Customs Administrative Act June 10, 1890, c. 407, 20 Stat. 140 [U. S. 
Comp. St. 1001, p. 10.50]. 

That on and after the day when this act shall go into effect ail goods, wares. 
and merchandise previously imported, for which no entry bas been made, and 
ail goods, wares and merchandise previously entered without payment of duty, 
and under bond for warehousing, transportation, or any otber pur|K)se, for 
which no permit of delivery to the importer or bis agent bas been issued, shall 
be subjected to no otlier duty upon the entry or withdrawal thereof than if the 
■same were imported respectively after tiiat day ; * * * Trovided, furtlier, 
that when duties are based upon the weight of merchandise deiwsited in any 
public or private bonded warehouse said duties shall be levied and collected 
upon the weight of such merchandise at the time of its withdrawal. Extract 
from Tarife Act Oct. 1, 1890, c. 1244, § 50, 20 Stat. C24. 

Hatch Keener & Clute (J. Stuart Tompjtins, of counsel), for the 
importers. 

Henry A. Wise, Asst. U. S. Atty. 

PLATT, District Judge. The merchandise in question consists of 
certain tobacco entered in bonded warehouse and subsequently with- 
drawn. At the time of withdrawal the importer claimed that such 
tobacco had lost in weight and that duties should be assessed thereon 
according to the weight at the time of withdrawal, the collector hav- 
ing liquidated the duties upon the entered weight of such merchandise. 
The position taken by the Board of General Appraisers, namely, that 
section 33 of the act of 1897 is répugnant to section 50 of the act of 
1890, is untenable, because neither of said sections is gênerai in its 
application, but is restricted to merchandise previously imported for 
which no entry has been made. Upon anothor ground, however, it 
would seem that the gênerai position taken by the Board ought to be 
sustained. The importers contend that section 20 of the act of June 
10, 1890, as amended by the act of December 15, 1903, authorizes 
them to withdraw the merchandise from the warehouse upon payment 
of duties and charges based upon its weight at the time of withdrawal. 
To reach this conclusion they are obliged to contend that the section 
just quoted repeals section 2983 of the Revised Statutes [U. S. 
Comp. St. 1901, p. 1958], which reads: 

"In no case sliall there be any abatement of the duties or allowance made for 
any injury, damage, détérioration, loss or lealcage sustained by any merchandise 
while deposited in any public or private bonded warehouse." 

That is, they are forced to make that contention if the plain reading 
of section 2983 covers such a loss of weight as occurred in the case 
of the merchandise in question. It seems too plain for discussion that 
the word "loss," coupled as it is in the disjunctive with "leakage," 
applies precisely to such a case as the one before us. I cannot find 
any sound reason for believing that the Congress did not hâve section 
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2983 in mind when it enacted said section 20, as amended. It is ob- 
vàous that section 20, especially as amended, refers exclusively to rate 
l'ather than weight. For thèse reasons the décision of the Board o£ 
Appraisers ought to be sustained. 
Décision affirmed. 



ADAMS TOr-CUTTING MACH. CO. v. WILDÎMAN MFG. 00. 

(Circuit Court, E. D. Pennsylvauia. June 9, 1906.) 

No. 35. 

New Tbiai — Grounds^Waitek. 

Wliere évidence as to loss of profits was introduced by botli parties in an 
action for breacli of coutract, and fully argued and subuiitted to tlie jury 
witliout objection and uuder instructions to wbich no exception was talsen, 
the question of the right to recover sucli profits as an élément of damages 
cannot be raised by défendant on a motion for iiew trial. 

[Ed. Note. — For cases in point, see vol. 37, Cent. Dig. New Trial, §§ G2- 
66.] 

On Motions by Défendant for a New Trial, and for Judgment on 
Reserved Point, Notwithstanding the Verdict. 

Boyd Lee Spahr and EUis Ames Ballard, for plaintiiï. 
Jere B. Larzelere, Jr., and Dimner Bêcher, for défendant. 

J. B. McPHERSON, District Judge. The reserved question must 
■certainly be determined, I think, in favor of the plaintiiï, for there 
was a considérable body of évidence, contradicted, no doubt, by évi- 
dence on the other side, to the efïect that the défendant had broken 
its contract with the plaintiff, and should therefore be called upon to 
respond in damages. How much thèse damages should be was a 
matter to which both parties directed much attention. A great deal 
of évidence was taken upon this subject, it was elaborately argued to 
the jury as a question of fa et, and no objection was made concerning 
their competency to décide it. This being so, I see no reason for in- 
terfering with their settlement of the controversy. The loss of pro- 
fits was the principal item of damage claimed by the plaintifif, and, 
as the défendant interposed no objection at the trial to the instructions 
given by the court nor to the submission of the question to the jury, 
it is too late, in my opinion, to raise the question now whether it was 
proper eithér to hear évidence upon this subject or to permit the jury 
to pass upon it. 

The motion for a new trial is overruled. The defendant's motion 
for judgment notwithstanding the verdict is also refused, and to the 
refusai of the latter motion an exception is sealed. 
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WOODWARD et al. v. CHICAGO, M. & ST. P. RY. CO. 

(Cil-cuit Court of Appeals, Eiglith Circuit. Aprll 25, 1900.) 
Ko. 2,:iOT. 

1. Trial — Verdict Shot't.d be Directe» When Ont,y Oxe Si;stainable. 

It is tlu' (luty of tlie trial court to diroet a verdict at the close of a 
trial beforo a Jury in two classes of cases: (1) That class in wUicli tliere 
is no confiict in the evideuce; and (2) tliat class in wliich the évidence is 
eonflictuif:. but is of so eonelusive a character that tlie court in the exercise 
of a Sound .l'udicial discrétion would set aslde a verdict in opposition to it. 

[Ed. Note. — For cases in point, see vol. 40, Cent. Dig. Trial, §§ :i7t;-o9-").] 

2. Railroads — FiRES — Statotoky Presumi'tion feo.m Setting by Rait-roads ik 

Minke,sota Rebuttaiîi.k. 

The presumption ot négligence or of defects in machinery from scatter- 
Ing lire, raised by section 2700, Gen. St. Minn. 18:»4, was creatcd to 
change the burden of proof. When tliis bas beou doue, and the évidence 
has been adducod, it is functus officio, and it cannot be used to ruise an 
issue whioh the évidence does not présent. 

[Ed. Note. — For cases lu point, see vol. 41, Cent. Dig. Railroads, §§ 
1710-1712. 

Presumption of négligence from railroad tires, see note to McCuUen v. 
Chicago & N. W. Ry. Co., 41 C. C. A. ^70.] 

3. Same— CorET SifoULD Direct Verdict as in OTirER Cases. 

If the pro])er employés of the railway coniiiany hâve testifîed to the 
effect that there were no defects in the locomotive, or that reasonnble care 
had been used to avoid tliem, and that the locomotive was operated with 
ordinary care and skill. and the évidence at the close of the trial is so 
c-onclusive that an opposite flnding is not sustainable, the statutory 
prcsnm])tion of négligence is overcome as a matter of law, and it is tlie 
duty of the trial court to instruct the jury in a tire case from Minnesota, 
as in other cases, to return a verdict for the défendant. 

[Ed. Note. — For cases in point, see vol. 41, Cent. Dig. Railroads, § 1711.1 

4. Samk — Xeouoekce — Customaky Speed of Passeîjgee Traix on Dry and 

WiNDY Days is Not. 

A railway conipany owes to the owners of isolated buildings near its 
tracks no duty to .stop or to diminish the customary speed of its regular 
passenger trains as they pass them on dry and windy days, in the 
absence of Ares previously set or other évidence of the danger of setting 
a tire. 

[Ed. Note. — For cases in point, see vol. 41, Cent. Dig. Railroads, § 1672.] 

5. Evidence — Testimony' That Act "Was Not Done Ba.sed on Absence op 

Record and the Record Itsei,e Adiit.ssibijî. 

In the absence of memory, oue who kiiows that, if an act had been done 
by him or by bis departuient, it would bave been recordcd upon a book or 
paper which he had at the time and which he identifies, may testify that 
he knows it was not done, from the absence from the record of any note of 
it, although this fact does not refresh his memory, and the record and this 
testimony are compétent évidence of the fact that tlie act was not per- 
foriiied. 

6. Railroads— FiRES — Condition op Locomotive Dcking Precedino Month 

Not Too Remote. 

Testimony of the condition of the devices upon a locomotive for ar- 
resting sparks .and ])reventing the escape of tire at varions tinics witliin a 
month precediug the setting of the lire in controversy is not too remote. 

7. Same — Evidence of Reqi-irement and Custom of Insdection Compétent. 

Testimony that for a nund)cr of years tlie railway comi);iny liad re(iuired 
the firemen of its passenger trains, and that it had been their custoni, to 
14.J F.— 37 
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inspeet tlie dampers, aslipans and dump grates of their locomotives before 
they started on their trips to see ttiat they were clean and in good order, 
and tliat the company Iiad required botli fireinen and engineers to report 
wliat, if anytliing, was ueeded, is compétent upon the issue of the négli- 
gence of the company. 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 
See 122 Fed. 66. 

P. J. McLaughHn (F. W. Gail and William D. Mitchell, on the 
brief), for plaintifïs in error. 

F. W. Root, for défendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge. This is an action against the railway 
company for damages for alleged négligence in the opération of one 
of its locomotives vvhereby the farm buildings of the plaintiff Wood- 
ward were burned. The main line of the defendant's railroad be- 
tween Minneapolis and Chicago ran within 150 feet of Woodward's 
buildings. Between the railroad and the buildings there was a trav- 
eled highway. On the afternoon of May 1, 1900, after an engine of 
the défendant drawing a regular passenger train of eight cars had 
passed southeasterly along the railroad, a fîre, which subsequently 
consumed the buildings, was discovered in some combustible material 
106 feet northeasterly from the railroad. It was a dry time, and a 
strong wind was blowing across the track from the southwest. As 
the engine passed at the usual speed of about 35 miles an hour, sparks 
and cinders flew from its smokestack, and some of them were blown 
into an open window of one of the cars and were probably of the size 
of a navy beau. When the plaintifïs had established thèse facts they 
rested their case, and the défendant introduced évidence to the effect 
that there were no defects in its locomotive, and that there was no nég- 
ligence in its opération which could hâve caused the fire. The court 
then charged the jury to return a verdict for the défendant, and this 
instruction is the lirst alleged error, which is specified. 

It is the duty of the trial court to direct a verdict at the close of the 
évidence in two classes of cases: (1) That class in which the évi- 
dence is undisputed; and (2) that class in which the évidence is con- 
iîicting but is of so conclus! ve a character that the court in the ex- 
ercise of a Sound judicial discrétion would set aside a verdict in oppo- 
sition to it. And, where the trial court has directed a verdict upon the 
latter ground, the appellate court niay not lawfully reverse the judg- 
ment founded upon it, unless upon a considération of the évidence it 
is convinced that it was not of such a conclusive character that the 
court below in the exercise of a sound judicial discrétion should not 
hâve sustained a verdict in the opposite direction. Patton v. Tex. & 
Pac. Ry. Co., 179 U. S. 658, GGO, 21 Sup. Ct. 275, 45 L. Ed. 361; 
Randall v. Baltimore & Ohio R. Co., 109 U. S. 478, 481, 482, 3 Sup. 
Ct. 322, 27 E. Ed. 1003; Marshall v. Hubbard, 117 U. S. 415, 417, 
419, 6 Sup. Ct. 806, 29 E. Ed. 919 ; Treat Mfg. Co. v. Standard Steel 
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& Iron Co., 157 U. S. 674, 15 Sup. Ct. 718, 39 L. Ed. 853 ; Rîley v. 
Louisville & N. R. Co., 66 C. C. A. 598, 133 Fed. 901; Haggertv v. 
Chicago, Milwaukee & St. Paul Ry. Co. (C. C. A.; decided at the Sep- 
tember, 1905, term), 141 Fed. 906; Waters-Pierce Oil Company v. 
Van Elderen (C. C. A.) 137 Fed. 557, 569, 571; Chapnian v. Yellow 
Poplar Lumber Co., 32 C. C. A. 402, 404, 89 Fed. 903, 905; New 
York Central, etc., R. Co. v. Difendaffer, 62 C. C. A. 1, 3, 125 Fed. 
893, 895 ; Shoup v. Marks, 62 C. C. A. 540, 545, 128 Fed. 32, 37. 

The court below directed the verdict on this ground, and the ques- 
tion is: Should that court in the exercise of a Sound judicial discré- 
tion hâve sustained a verdict upon the évidence in this case to the 
effect that the défendant failed to exercise ordinary care to avoid set- 
ting a fire to Woodv/ard's property by the opération of its railroad? 
For the gravamen of this action is not the setting of the fire, but the 
négligence of the défendant whereby the fire was kindled. The rail- 
road Company had the same right to operate its railroad by the use of 
engines, cars, fire, and steam near the premises of Woodward that the 
latter had to carry on his farm by the use of horses, men, machinery, 
steam, and electric power in proximity to the railroad. The lirait of 
the duty of each was to exercise ordinary care to prevent in jury to 
the property of the other by the use of his own. Neither was liable 
to the other for injuries which resulted from the use of his own prop- 
erty, notwithstanding his exercise of reasonable care to prevent them- 

There was undisputed évidence that the use of the most approved 
devices and machinery and the reasonably careful opération of loco- 
motives will retain only about 75 per cent, of the sparks necessarily 
manufactured in their opération, while about 25 per cent, thereof will 
be unavoidedly thrown forth from the smokestack upon the air. If the 
property of Woodward was injured by one of thèse sparks whose es- 
cape ordinary care could not bave prevented, the company was not 
liable for the damage caused thereby, because that damage was not 
the resuit of any négligence on its part, and it owed hira no duty to 
avoid damages which reasonable care could not prevent. 

There was évidence in this case from which a jury might hâve in- 
ferred that the fire was set by a spark thrown from the smokestack of 
the defendant's locomotive. The spécifie question, theretore, which 
the court was called upon to détermine, was whether or not the évi- 
dence was so conclusive that this spark was not one of the 75 per 
cent, whose escape might hâve been prevented by ordinary care that a 
verdict to the contrary could not bave been lawfully sustained. The 
statute of Minnesota did not relieve the court from the détermination 
of this question. It provides that: 

"Ail raiirond eonipï'nies or corporations oppi'nting or rmming cars or stoara 
engines over roads in tliis state sliall be liable to any party assrievecl for ail 
damage caused by fire being scattered or tlirown from said cars or ene-inos, 
witliout the owner or owners of the property so damaged being reqnired to 
show defeet in their engines or négligence on tho iiart of their Gni]>loyés ; bnt 
the fact of such fire being so scattered or thrown shall be eonstrued by ail 
courts havlng jurisdiction as prima facie évidence of such négligence or de- 
feet." Gen. St. Jlinn. 1894, § 2700. 

Statutes of the same nature hâve been adopted in the adjoining 
States of North Dakota and South Dakota. Thèse statutes were passed 
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becaiise it was so difficult for claimants of damages caused by fires 
set by railroad companies to establish in tlie first instance the facts 
that their locomotives were détective, or that they were négligent in 
their opération. The purpose of the legislators in enacting thèse laws 
was simply to change the burden of proof so that the défendants might 
be required to produce the witiicsses at their command who were fa- 
miliar with the facts on which the évidence of négligence dépends. The 
practical and légal efïect of thèse statutes corresponds with the reason 
for their existence. It is to raise a presumption from the scattering 
of coals or sparks of fire or the setting of a tire by a locomotive that 
there was either a defect therein, which might bave been avoided 
by the exercise of reasonable care, or négligence in its opération. 
This presumption, however, is not a conclusion of law. It is nothing 
but an artificial, rebuttable presumption of fact whose sole office is 
to change the burden of proof. When that resuit bas been attained, 
the presumption becomes functus officio. It may not be used after 
the évidence of the facts has been adduced to raise an issue for the 
jury which the évidence itself does not présent. Hence, in the first 
instance, it is always a question of fact for the court at the close 
of the évidence whether or not the presumption of négligence arising 
from thèse statutes has been overcome by the évidence of the care ex- 
ercised by the défendant. If the proper employés of the railway Com- 
pany bave testifîed to the efïect that there were no defects in the 
locomotive, or that reasonable care had been used to avoid them, and 
that the engine was operated with ordinary care and skill, and the 
évidence at the close of the trial is so conclusive that an opposite 
finding is not sustainable, the statutory presumption has been over- 
come as a matter of law, and it is the duty of the court to instruct 
the jury in a frre case from thèse states, as in other cases, to return 
a verdict for the railway companv. Rosen v. Chicago G. W. Rv. Co., 
27 C. C. A. 534, 53(5, 83 Fed. 300, 302; Karsen v. Railroad Co.. 29 
Minn. 13, 14. 15, 11 N. W. 122 ; Dalv v. Railway Co., 43 Minn. 319, 
45 N. W. 611 ; Smith v. Railroad Co.', 3 N. D. 17, 23, 53 N. W. 173 ; 
McTavish v. Great Northern Ry. Co. (N. D.) 79 N. W. 443, 446; 
Spaulding v. Railroad Co., 30 Wis. 110, 123, 11 Am. Rep. 550; Id., 
33 Wis. 582; Huber v. Railway Co., 6 Dak. 392, 43 N. W. 819; 
Koontz V. Navigation Co. (Or.) 23 Pac. 820; Railroad Co. v. Tal- 
bot, 78 Ky. 62l"^; Railroad Co. v. Packwood. 7 Am. & Eng. Ry. Cas. 
584; Loul -ville & N. R. Co. v. Reese, 85 Ala. 497, 5 South. 283, 7 
Am. St. Rep. 6G. 

The engineer and fireman who operated the locomotive, and other 
witnesses who dealt with it before and after the fire, testified in dé- 
tail to facts which tended to show that it was equipped with suitable 
appliances in perfect condition for arresting sparks, and that it was 
carefully and skillfully operated on the day of the fire. Counsel for 
the plaintififs in error contend, for varions reasons which will nov/ be 
considcred, that the évidence of the exercise of ordinary care by the 
raihvay companv was not conclusive. There was évidence that the 
country and the weather were dry, that there was a strong wind 
blowing across the track toward Woodward's buildings from the 
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Southwest, that there was great danger of setting them on fire on 
account of their proximity to the railroad and on account of the 
combustible materials of which they were composed and with whicli 
they were surrounded. It is insisted that this situation demanded of 
the défendant a diminution of the speed of its train as it passed the 
buildings, while the fact was that it passed on schedule time at the 
ordinary speed of that train at that place, about 35 miles per hour. 
It is hardly probable that less speed, which would hâve detained the 
locomotive opposite the buildings a longer time, would hâve de- 
creased the danger. Moreover, the primary duty of the railway Com- 
pany was to the state and to the passengers. It was to operate its 
railroad with reasonable speed at regular times to accommodate pas- 
sengers and shippers. It owed this duty to the state, and its obliga- 
tion to discharge it was the considération of its charter. There is 
no évidence that the locomotive had previously set any fires, or that 
there was any reason to suppose that its ordinary opération would 
fire the buildings of Woodward. The stoppage or material diminu- 
tion of the speed of its train by a railroad company on dry and windy 
days at isolated buildings near its track, under such circumstances, 
is incompatible with the proper discharge of its duty as a common 
carrier, and this company cannot be held to hâve been négligent in 
the discharge of its duty to Woodward in this case, because it drove 
its engine past his property at its usual speed. 

The Southern end of the trip of this locomotive on the day of the 
accident was at La Crosse in the state of Wisconsin. At that place 
were two dispatchers whose business it was to receive the engine when 
it arrived and to take it to the roundhouse. There was less danger 
of the escape of sparks during the opération of the railroad imme- 
diately after coals had been spread upon the fire in the box and when 
Ihe firebox was closed. It is said that the fireman testified at the 
fîrst trial that he had no recollection of seeing the dispatchers at La 
Crosse on the day of the fire, that he testified at the second trial that 
he distinctly remembered seeing them, and upon cross-examination 
that he had no recollection of seeing them, but that they were there 
every night as he remembered, that as he approached Woodward's 
place on the day of the fire he opened the firebox four times and 
spread four shovels full of coal evenly over the fire in the grate of the 
locomotive during 26 seconds while he was traveling 80 rods ; and it 
is further said that his testimony is shifty and evasive and shows that 
he opened the firebox while passing the buildings that were burned. 
Whether or not this fireman saw the dispatchers on the night of the 
fire is not material, because without his testimony the évidence is 
conclusive that one of them received the engine and delivered it to the 
rotmdhouse. The only basis for the claim that the fireman opened 
the firebox while he was passing the buildings is the argument that 
26 seconds is too short a time in which to open and close the door 
of the box four times and to put four shovels full of coal on the 
grate. But it is not impossible to do so. The fireman testified that 
it was his customary practice to do so just before he arrived at the 
burned buildings, that he did so on this occasion, and that the firebox 
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was dosed while the locomotive was passing the improvements. His 
évidence upon tliis subject was not slialîen on cross-examination, and 
it was not contradicted by any witness, fact, or circumstance. A find- 
mg by a jury to the contrary would bave becn withoiit support in the 
evidence,_ and the court would hâve been obliged to avoid it. 

Attention is called to the testiniony that sparks about the size of 
navy beans escaped from the smokestack. But there is no évidence 
that sparks of this size could not hâve passed through the most mod- 
em and approved spark arrester, and undisputed évidence that this 
eiîgine was equipped with such a device and that it was in perfect 
condition. 

It is said that the netting provided to arrest sparks was not pro- 
duced in évidence at the trial. But, as the testimony regarding it was 
undisputed and presented no issue, its absence was immaterial. 

The contention is made that there is no trace of the engine and 
of the netting from the time they Vvere delivered at the coal dock at 
La Crosse by the engineer on the evening of the fire. But Hiscox, 
one of the dispatchers at La Crosse, testified that either he or Cole 
took the locomotive from the dock to the roundhouse, and that he 
inspected it and found it in perfect condition. Green, the night 
foreman of the roundhouse, testifies that Hiscox made a written re- 
port that the engine was in good condition, and that no repairs or 
changes were required or made upon it that night. The engine re- 
turned to Minneapolis the next day where it was again inspected and 
found to be in perfect condition. 

There was évidence that at the time of the fire there were no 
screens and no netting over the dampers to the ashpan, and that 
some railroad companies had equipped their ashpans with such de- 
vices. But the ashpan of this locomotive was carried along beneath 
the engine between the rails. It was 8 to 10 inches deep, 33 inches 
wide, and 6^ feet long. As it passed the burned buildings it was 
moving at the rate of 35 miles per hour with the rear damper open 
and the front damper closed. Two witnesses said that it was possible 
for coals to escape from it, but no witness testified that he had known 
of fire being blown or carried more than 8 feet beyond the rails in 
case of its escape. It is incredible that coals from this ashpan could 
hâve traveled over the rail and over the highway and hâve first set 
fire 106 feet distant from the railroad. The resuit is that the évidence 
was conclusive that if the fire was set by the engine it was kindled 
not by fire or coals from the ashpan, but by sparks from the smoke- 
stack, that the locomotive was equipped with approved appliances in 
perfect condition to prevent as far as possible the escape of such 
sparks, and that the engine was carefully and skillfully operated. 
This action bas been twice tried. At the first trial the jury considcred 
the évidence and found that the défendant was guilty of no négli- 
gence. At the second trial the court decided that the exercise of 
reasonable care by the railroad company was so conclusively proved 
that it could not sustain a verdict for the plaintiflis. It had the same 
opportunity as the jurv to observe the appearance and demeanor, and 
to judge of the credibility, of the witnesses and its considered opinion 
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£hou!d receive considération and respect. Patton v. Tex. & Pac. Ry. 
Co., 179 U. S. 660, 21 Sup. Ct. 275, 45 L. Ed. 361. A de- 
liberate review and careful digest of the printed évidence has 
convinced that there was no mistake in the conclusion of 
ihe court below, and tliat no court could in the exercise of a sound 
judicial discrétion sustain a verdict for the plaintiffs upon this évi- 
dence. There was therefore no error in the instruction for the de- 
fendant. 

When the engine arrived at La Crosse the engineer made a record 
in his own handwriting, which was delivered to Green, the foreman 
of the roundhouse. l'he latter testified on his direct examination 
that he knew there were no changes or repairs made on the engine 
that night. On cross-examination he said that he had no personal 
recollection of the matter, but that he had a record. On redirect ex- 
amination he was shown the record. He testified that he recognized 
it as the handwriting of the engineer, that he received it about 8 :30 
in the evening of the day of the fire for the purpose of learning 
w^hether any repairs would be needed upon the engine, and that he 
turned it over to some other person the next morning. He said that 
he knew that the record was accurately kept, that if any repairs had 
been made the back of this record would hâve shown this fact, and 
that he could state from an inspection of the record whether any 
repairs or changes had been made that night. It is specified as error 
in this state of the record that the court permitted the witness to tes- 
tify, over the objection that no foundation had been laid which per- 
mitted the witness to use this mémorandum to refresh his memory, 
as follows : 

"Q. Tlien referring to defendant's Exhiint A (tlie record), I will ask you 
whether there were any repaira or changes made upon that engine that night 
at North La Crosse? 

"A. No, sir ; no changes were made at ail." 

But there was no error in this ruling. It is perfectly compétent for 
one to examine a deed, mortgage, or other instrument and to testify 
from the absence of his own handwriting thereon that he never wrote 
or signed it, and, where one knows that a certain record contains a 
note of every act donc by him or by his department, he may lawfully 
testify to this knowledge, and from the absence of any record of the 
act he may dépose that the act was not donc by him or by those under 
his control. Such a use of a record may not be compétent to refresh 
the memory because it may not hâve that effect, but the record and 
the testimony in the absence of memory constitute the best évidence 
of the fact that the act was not donc, and for that reason they are 
admissible to prove it. 

The fîre was set on May 1, 1900. Counsel for the plaintiffs ob- 
iected to the testimony of witnesses that on April 5th, llth, 18th, and 
•34th, respectively, preceding, they examined the netting and ail the 
parts of the engine which in any way affected the arresting of sparks 
and found them in perfect condition, upon the grounds that the wit- 
nesses testified from records and their knowledge, and not from mem- 
ory, and that the évidence was too remote, and they specify its ad- 
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mission over thèse objections as error. The first ground of thèse 
objections is untenable for the reasons which bave been stated. Was 
the évidence too remote? The last examination was only seven days 
before the fire. The évidence was that the machinery had continued 
in tlie same good condition for 20 days preceding that examination, 
and it was ail admissible in connection with the rule of law that a 
condition once shown is presumed to continue for a reasonable time, 
unless the contrary is shown, because it had a strong tendency to 
prove that the device for arresting sparks continued in good condition 
until the time of the fire. 

Finally, counsel for plaintiffs contend that the court erroneously 
permitted the traveling engineer of the défendant to testify thar br 
a number of years the défendant had required its firemen on pas- 
senger trains, and that it had been their custom, to inspect darnpers, 
ashpans and dump grates before they started on their trips in order 
to see that they were clean and in good order, and that the railroad 
Company had required both firemen and engineers to report what, if 
anything, was needed. But the question at issue liere was whether 
or not the défendant had exercised ordinary care in the oper;;tion of 
its railroad, and this évidence was clearly compétent and material 
upon this issue, because it had a direct tendency to prove the degree 
of care which it used. It may be that the requirement and the cus- 
tom tended to show extraordinary care, but the évidence is not inad- 
missible upon that ground, because the greater care includes the less 
and is compétent évidence of it. 

There was no error in the trial of this case, and the judgment be- 
low must be affirmed. It is so ordered. 



ROSE et al. v. McKIE. 

(Circuit Court of Appeals, First Circuit. May 24, lOOO.)' 

No. 020. 

Mattdamus — Enforcement of Judgment Agatnst Town — Compelling Ac- 
tion BY Ofeiceks. 

It is no dol'oiise, to an application for a writ of mandamus to compel 
offlcors of a town to perform dutios imposod on tliem by statute toward 
providing for the payment of a judgment agaiust the town, that such 
dutios do not include ail the acts requisite to a full satisfaction of the 
judgment. 

[Ed. Note — Enforcement of judgment against municipality by man- 
damus, see note to Ilolt County v. National Life Ins. Co., 25 G. O. A. 475.] 

MuKicirAE Coiîi'OKATioNS — Payment OF Debt — Atjtiioeity' to Tax. 

Authority given to a town by statute to contvact a debt carries with it 
authority to tax for the payment of such debt, unless oxpressly withheld. 
[Ed. Note. — For cases in point, see vol. 3G, Cent. Dig. Municipal Cor- 
porations, §2043.] 

Same— Mandamus to Compel Levt of Tax— Défenses. 

It is no défense, to an application for a writ of mandamus to compel 
the lovy of a tax by a town to pay a jvulgment against it, that tbe antliori- 
ty of the town to tax is liuiited. unless it is also sliown that sueli limited 
autlinrily bas been exhausted. The authority is not exhausted by an issue 
of bonds. 
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4. SAIIE AUTHOEITT TO PAT DEBT. 

Authority given a town by statute to contract a dftbt necessarlly carrles 
wUh it authority to appropriate money for the payment of such debt. 

5. Municipal Coepouaiions— Duties or Officeks— Town Wabden in Rhodb 

ISLAND. 

By tbe statiites of Rhode Island, a warden, in towns authorized by 
tbelr charters to elect such offlcers, is vested witb the powers aud duties 
of a justice of tbe peace. 

In Error to the Circuit Court of the United States for the District 
of Rhode Island. 

For opinion belovv, see 140 Fed. 145. 

Walter H. Barney (Barney & I^ee, on the brief), for plaintiffs in 
error. 

Stephen R. Jones (Richard E. Lyman and Carver & Blodgett, on 
the brief), for défendant in error. 

Before COLT, PUTNAM, and LOWELL, Circuit Judges. 

LOWELL, Circuit Judge. This was a pétition for a writ of man- 
damus to Rose, the treasurer, Cliamplin, the first warden, and Mott, 
the town sergeant, of the town of New Shoreham in Rhode Island. 
The pétition alleged that McKie had recovered judgment in the Cir- 
cuit Court against the town of New Shoreham, and had demanded 
payment thereof from Rose ; that Rose refused to pay, stating to the 
officer charged with the service of the exécution that there was not 
money enough in the town treasury to pay it ; that Rose had not suf- 
ficient money of the town of New Shoreham to pay the judg- 
ment; that it thus became the duty of Rose to apply to a warden of 
the town for a warrant to the sergeant to summon a town meeting 
which should levy a tax to pay the exécution. The pétition sought a 
writ of mandamus to Rose, commanding him to apply to Champlin, 
as warden, to grant a warrant to the town sergeant, for a town meet- 
ing "for the speedy ordering and making a tax to be collected to reim- 
burse, pay or satisfy said town treasurer the money, costs and charges 
recovered against him, and to pay and satisfy the said judgment and 
exécution of your petitioner." The pétition further sought corre- 
sponding writs to Champlin and Mott. 

Rose made answer, admitting the judgment, his refusai to pay the 
exécution, his lack of funds, and the officiai character of the respond- 
ents. 

The answer proceeded as follows: 

"That under said cbapters T70 and 893 of the Public Laws, hercinabove 
referred to, in and by which said town of New Shoreham was autliorlzed to 
aid in the purchase of or construct a steamboat or steamboats for the trans- 
portation of passengers and freight to and from said town, aud to hold and 
operate the same as in and by said acts is set forth, the ri,c;ht of said town to 
malîe appropriations for said purposes is expressly limited by said chapter 
7T0 to a sum not exceeding fifty thousand dollars ($50,000), and by said 
chapter 803 to a sum not exceeding thirty thousand dollars ($30.000) in ad- 
dition to the sum of fifty thousand dollars (.*;50,000) authorized and appropri- 
ated by said town under section 1 of said chapter TTO; and in and by said acts, 
said town was authorized to hire said money for the purposes set forth In 
said acts, and to issue the notes or bonds of said town for said sums rc^poc- 
tively, in such form and upon such terms as the town council of said town 
might détermine. 
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"And this défendant avers that at a spécial town meeting of tlie electors 
of the town of New Slioreliam, qualitied to vote for the expenditure of money 
therein, held in said town on the twenty-seventli day of April, A. D. 1900, 
said electors, by a majority vote, appropriated tlie sum of flfty thousand 
dollars ($50,000) for the purposes mentioned in said chapter 770 of the Pnlilic 
hiiws, and anthorizod and directed the town treasurer to hire said sum for 
said purposes, aud to sign, exécute and deliver the nesotiable notes or bonds 
of said town tlierefor for such a tenu of yeara (not exceeding thirty) and in 
sueii form and upou such ternis (not exceeding four per cent [4 %1 per 
nnuum. seuiiannually) as the town council niight détermine was for the best 
interests of said town. 

"ïliat tliercafterwards, to wit, on the twenty-fourth day of July. A. D. 
liiOO, the town conncil of said town of New Shorelinm, acting under the pro- 
visions of said chapter 770 and of said vote of said spécial town meeting, au- 
thorized and directed this défendant, as town treasurer, to hire tlic sum of 
five thousand dollars ($5,000) for said purposes, and to exécute and deliver 
the negotiable note of the town therefor, as in said resolution was more spe- 
cifically provided. 

"That thereafterwards, to vcit, on the seventeenth day of November. A. D. 

1900, said town council, acting under the provisions of said chapter 770 and of 
said vote of said town council, authorized and directed this défendant, as 
town treasurer, to hire the additional sum of forty-five thousand dollars 
($45,000) for the purposes aforesaid, and to exécute and deliver the negoti- 
able note or notes of said town therefor, as in said resolution was more spe- 
ciflcally provided. 

"ïhat thereafterwards, at a spécial town meeting of the electors of the 
town of New Shoreham, qualifled to vote for the expenditure of money 
thereln, held in said New Shoreham on, to wit, the ninth day of April, A. D. 

1901, said electors, by a majority vote, appropriated the further sum of 
thirty thousand dollars ($30,000) in addition to said previous sum of fifty 
thousand dollars ($50,000), in accordance with the provisions of said chapter 
893 of the Public Laws, and for the purposes therein set forth, and authorized 
a,nd directed the town treasurer of said town of New Shoreham to hire said 
sum of thirty thousand dollars ($30,000) and to sign, exécute and deliver tho 
negotiable note or notes of said town therefor, payable at such time and at 
such rates of interest as the town council of said town might détermine. 

"That thereafterwards said town council, on, to wit, the seventh day of 
October, A. D. 1901, authorized and directed this défendant, as town treas- 
urer, to hire said sum of thirty thousand dollars ($30,000), in accordance 
with said vote of said last-mentioned town meeting, and to exécute and deliver 
the negotiable note or notes of said town therefor, as In said resolution was 
more speciflcally provided. 

"That this défendant, acting under the anthority of said acts and said 
votes of said town meetings and of said town council, above recited. pro- 
eeeded as therein directed and hired on the negotiable notes of said town of 
New Shoreham said sums of five thousand dollars ($5,000), forty-five thou- 
sand dollars ($45,000), and thirty thousand dollars ($30,000), respectiveiy, 
in ail, the sum of eighty thousand dollars ($80,000) for the purposes afore- 
said. 

"And this défendant is advised that in niaîving said appropriations and 
hiring said sums, above recited, said town has exhausted its anthority to 
raise money for the purposes set forth in chapters 770 and 893 of the Publie 
Laws, and that It has now no anthority to appropriate or raise, either by a 
tax or by loan, any further sum for any of said purposes, mcluding the pay- 
ment of the .iudgment and exécution referred to in said pétition, unless further 
spécial législative anthority therefor shall be granted by act of the General 
Assembly of the state of Rhode Island. 

"And this défendant is furtiier advised that since said town, without such 
further législative autlioritj', would hâve no right or power to raise, appro- 
priate or apply any additional sum for any of the purposes mentioned in 
said act, it woUld hâve no authority, witliout such additional législation, to 
levy a spécial tax for the purpose of meeting said judgmont and exécution, 
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and that any such tas would be illégal and uncollectible ; that, !f aiiy such 
tax would be levied and oollected, the town would bave no lawful power or 
autbority to appropriate tbe proceeds tbereof to tbe paymeut of said .l'udg- 
ment and exécution ; and tbat tberefore it is not tbe duty of this défendant 
to make application for a warrant to call a spécial town meeting to levy 
such a tax." 

The material parts of the statutes referred to are as follows : 

"Obapter 770 of tbe Public Laws of the State of Rhode Island. Passed April 

2G, 1900. 

"An Act to Authorize tbe Town of Kew Sborebam to Facilitate TransjMrtation 
to and from Said ïown. 

"It is enacted by tbe General Assembly as follows: 

"Section 1. Tbe town of New Sborebam is hereby autborized to aid in tbe 
purcbase of or to construct a steamboat for the transportation of passengers 
and freigbt to and from said town, and may hold and dispose of said property 
like otber property of said town: Provided, That a majority of tbe votera of 
said town, qualifled to vote upon any proposition to impose a tax or for tbe 
expenditure of money tberein, présent and voting at any légal town meeting 
called for that purpose, shall vote in f avor of sueb purcbase or construction ; 
and said town is hereby autborized and empowered to appropriate and use 
for the purposes above mentioiied a sum not exceeding fifty tbousand dollars, 
and to hire said money for said purposes and to issue the notes or bonds of 
said town for said sum in such form and upon such terms as the town council 
of said town may détermine. 

"Sec. 2. The control and management of said steamboat property shall be 
vested in a board of commissioners * * *. 

"Sec. 3. Said board of commissioners shall hâve power to run said steam- 
boat line to and from said town and tbe cities of Newport and Providence, 
and to establisb rates of fare and charités for freigbt on said line and to sue 
for and coUeet tbe same. Said commissioners shall annually report in writing 
to the town treasurer of said town, and flle a sworn statement of their ac- 
count with said treasurer, sbowing tbe several sums received and paid by 
them as said commissioners during tbe préviens year, and sbowing in détail 
the i)ersons to whom and tbe purposes for wbich the payments were made. 
• *•***«** *• 

"Sec. 6. This act shall take effect from and after its passage." 

"Chapter 893 of tbe Public Laws of the State of Rhode Island. Passed March 

22, 1901. 

"An Act in Amendment of and in Addition to Chapter 770 of the Public Laws, 
Passed at tbe January Session, A. D. 1900. 

"It is enacted by the General Assembly as follows: 

"Section 1. The town of New Sborebam, in addition to the powers granted 
by chapter 770 of the Public Laws passed at the January session, A. D. 1900, 
is hereby autborized and empowered to purcbase, aid In the purcbase of, or 
to construct a steamboat or steamboats for the transportation of passengers 
and freigbt to and from said town, and may hold the same as provided in 
section one of said act • * * ; and said town is Hereby autborized and 
empowered to appropriate and use for tbe purposes above mentioned, and for 
operating said boats, a sum not exceeding thirty tbousand dollars in addition 
to the sum of fifty tbousand dollars autborized and appropriated by said town 
under section one of said act, and to bire said money for said purposes and to 
issue tbe notes or bonds of said town for said sum in such form and upon 
said terms as tbe town c-ouncil of said town may détermine. 

"Sec. 2. Section 3 of chapter 770 of tbe Public Laws, passed January, A. D. 
1900, is htireby amended so as to read as follows : 

" 'Sec. 3. Said board of commissioners shall hâve power to run and operate 
said steamboats to and from said town and tbe cities of Newport and Provi- 
dence, or wherever said commissioners may détermine, and to establish rates 
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of fare and elmrges for freiglat on said stoamboats, and to sue for and collect 
the same in tlie nanie of said to\yn, and to malïe sucli contracts for and in 
belialf of said town, in connection with tlie opération of said steami)oats and 
said business, as in tlieir judgmeut tliey nmy deeni necessary and proper. 
Said commissioners shall aunually report in writing to the town trcasurer 
of said town, and file a sworn statement of tlieir aceonnt with said treasurer, 
showing the several sums received and paid by theni as said coniniissionors 
during the previous year, and showing in détail the persons to whom and tlie 
purposes for which the paynients were made.' 

"Sec. 3. This act shall take offert on and after its passage, and ail acts and 
parts of acts inconsistent herewith are hereby repealcd." 

Other statutes of Rhode Island relied upon by the pctitioner are as 
follows : 

From chapter 3G of the General Laws of 1896 : 

"Sec. 12. Every person who shall hâve any money due liim from any town 
or city, or any claini or demand. against any town or city, for any matter, 
cause or thing whatsoever, shall take the following niethod to obtain the 
same, to wit : SncU person shall présent to the town couucil of the town, or 
to the city council of the city, a particular aecount of liis claim, debt, damages 
or demand, and liow incurred or contracted; which being done, in case just 
and due satisfaction is not made him by the town or city treasurer of such 
town or city within forty days after the presentment of such claim, debt, 
damages or demand aforesaid, such person may commence bis action against 
such treasurer for the reeovery of the same. 

"Sec. 13. On judginent being obtained for such debt, dam.ages or demand, 
in case said treasurer shall not hâve sufficiont of the money of such town or 
city in bis hands to satisfy and pay the .iudgment obtained and tbe charges 
expended in defending such suit, the said treasurer shall make applicatiou 
to any justice of the peaee in such town or city, and thereupon the justiec 
shall grant a warrant to the town sergeant of sueh town, requiring him to 
warn the electors of the town to hold a town meeting, at such time and place 
as shall be apjMinted, or to the mayor of such city requiring him to call a 
spécial meeting of tlie city couucil of sueh city, for the sjieedy ordering and 
making a tax, to be colleeted for the reimbursement of said treasurer. 

"Sec. 14. In case said electors, or said city coancil. as the cai-e inay be, 
upon due warning given them, shall not take due and effectuai care to re- 
Imburse, pay or satisfy said treasurer the money, costs and charges by him 
expended, or recovered against him, upon pétition, in tlie nature of a pétition 
in equity, by him or by the person recoveriiig tlie jndguient named in sention 
thirteen of this chapter, made to the |'a])i>ellate division of tlie sujireiiiej ,s-i(- 
perior court at any time thereafter, setting forth tacts [said division], the 
court may order the assessors of said town or city to assess upon tlie ratable 
property thereof, and the collecter to collect, a tax sufficient for the payment 
of said judgment, with ail incidental costs and charges, and the expeuses of 
assessing and collecting sueh tax.'"- 

The answer of.Champlin admitted that he was first warden, but al- 
leged that he was not the only warden or justice of the peace in New 
Shoreham. It alleged that Rose had made no application to Cham- 
plin to grant a warrant for town meeting; that Champlin had never 
declined or refused to issue a warrant ; that he was ever ready and will- 
ing to issue a warrant, if lawful application was made for the pur- 
pose. The answer of Mott admitted that he was town sergeant, and 
set up that no warrant had ever been issued by a justice of the peace 

^ Note. The words in brackets in section 14 are stricken ont, and the words 
in italics inserted by the provisions of the "Court and Practice Act," whicù 
went into effect July 17, 1905. 
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or by a warden directing him to summon a tovvn meeting ; that lie had 
ever been ready and willing to make service of a warrant lavvfuUy 
issued. The Circuit Court ordered the writ to issue commanding 
Rose to apply to Champlin for a warrant, commanding Champlin to 
grant the warrant to Mott, and commanding Mott to summon a town 
meeting. 

Thereupon the respondents, Rose, Champlin, and Mott, sued out a 
writ of error to this court. 

The plaintiffs in error, hereinafter called the respondents, contend 
that the relief sought is not within the jurisdiction of the Circuit 
Court. "A proceeding by mandamus to compel the levy of a tax to 
pay a judgment is in the nature of an exécution." Chanute City v. 
Trader, 132 U. S. 310, 10 Sup. Ct. 67, 33 L. Ed. 345. The writ issues 
only as ancillary to other proceedings, and to fulfill the purpose of 
an exécution where that remcdy is not available or is ineffective. If 
the writ hère ordered to issue required the town officers to levy a 
tax and satisfy the petitioner's judgment, argue the respondents, it 
might accord with précèdent, but hère it only compels the calling of a 
town meeting, a preliminary proceeding which does not necessarily 
provide payment of the petitioner's judgment, but may do no more 
than prépare for proceedings which are jjeyond the scope of this pé- 
tition. If the town meeting summoned in accordance with the writ 
should not provide payment of the judgment, the petitioner could ob- 
tain its satisfaction only by supplemental proceedings under section 
14 above quoted, either in this court or in some court of the state. 
The respondents' argument amounts to this : As the writ issues only 
to discharge the functions of an exécution, it must discharge those 
functions completely or must be denied. 

But it is not for the respondents to object that the remedy sought 
by the petitioner is incomplète. If the writ hère pra3'ed for be treated 
as a necessary part, but only a part, of the exécution to which the 
petitioner is entitled, the writ should not be denied because ail the 
remedy is not given at once. Mandamus to a town officer does not 
issue as of course wherever an exécution against the town remains 
unsatisfîed. It issues only to compel a town officer to do those acts 
which the law requires of him toward the payment of the judgment. 
If the law imposes upon him no duty in the matter, the writ will not 
issue against him. Conversely, the writ will not be denied, because his 
statutory duty does not extend to the full satisfaction of the exécution. 
The writ wi-1 issue to compel him to do his duty to that end, be his part 
in the opération large or small. "Assuming that the return is true 
in fact, does it excuse the board of county commissioners from the 
performance of so much of the command of the writ as ordered them 
to collect and pay over, as well as to levy, the taxes to pay relator's 
judgment? The excuse ofïered is, in brief, that, although commanded 
to levy, collect, and pay over, the respondents are powerless to do 
more than levy, since the law devolves the duty of collecting and pay- 
ing over upon another officer of the county, the treasurer, who can 
only act upon tax rolls to be prepared by the county clerk. The office, 
and the only ofifice, of the writ of mandamus, when addressed to a 
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public officer, is to compel him to exercise such functions as tlie law 
confers upon him. When the law enjoins upon sucli an officer the 
performance of a spécifie act or duty, obédience to the law may, in 
the absence of other adéquate remedy, be enforced by this writ." 
U. S. V. Labette County (C. C.) 7 Fed. 318, 320. In Labette County 
V. Moulton, 112 U. S. 217, 5 Sup. Ct. 108, 28 L. Ed. 698, it was con- 
tended by the respondents that they should not ail be joined in one 
pétition; that is, that the several steps making the "équivalent of the 
exécution and levy" should be taken separately, and not combined in 
one proceeding. While the Suprême Court there held that ail the 
steps of an assessment and levy might properly be directed by one 
writ, yet the court did not suggest that, for some particular reason, 
thèse steps might not be directed by separate proceedings. In Haw- 
ley V. Fairbanks, 108 U. S. 543, 548, 3 Sup. Ct. 846, 37 L. Ed. 820, the 
writ directed the county clerk to extend upon the tax collector's books 
a sum sufficient to pay the judgments in question. In U. S. v. Clark 
County, de U. S. 211, 24 L. Ed. 638, the writ directed the county clerk, 
and in Knox County v. U. S., 109 U. S. 229, 3 Sup. Ct. 131, 37 L. Ed. 
916, it directed the justices of the county court, to dràw a warrant on 
the county treasurer. In City of Littie Rock v. U. S., 103 Fed. 418, 
43 C. C. A. 261, the writ directed the issuance of warrants. In a lat- 
er part of their brief, some of the respondents in this case raise the 
contention settled by the Suprême Court in Labette County v. Moul- 
ton, and they urge that they should not be joined in one pétition. 
Thus they object in one breath that the pétition asks toc much and 
too littie. Neither contention can be allowed. 

We come next to the principal question raised in this case: Has 
the petitioner a right to the levy of a tax by the town in order to pay 
his judgment? That is the purpose of the writ and of the town meet- 
ing. He has recovered a judgment against the town. His debt is 
thus determined to be due and payable, founded upon a just con- 
tract. From the existence of the debt arises the presumption of the 
right to payment. "When authority is granted by the législative 
branch of the government to a municipality, or a subdivision of a state, 
to contract an extraordinary debt by the issue of negotiable securities, 
the power to levy taxes sufficient to meet, at maturity, the obligation 
to be incurred, is conclusively implied, unless the law which confers 
the authority, or some gênerai law in force at the time, clearly mani- 
fests a contrary législative intention. The power to tax is necessarily 
an ingrédient of such a power to contract, as, ordinarily, political bodies 
can onlv meet their pecuniary obligations through the instrumentality 
of taxation." Rails County Court v. U. S., 105 U. S. 733, 735, 736, 
26 L. Ed. 1230. The Suprême Court has held, however, that a munic- 
ipality may owe a debt, that judgment may be recovered thereupon, 
and yet that the municipality may be forbidden to raise money for its 
payment by the ordinary means of raising money, viz., taxation. U. 
S. V. Maçon County, 99 U. S. 582, 25 E. Ed. 331. Liability in theory 
may thus be established by the judgment; the right to take out exécution 
may follow thereupon ; the exécution may be inefifective, and yet the 
writ of mandamus may be denied, although the writ is held to dis- 
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charge the function of an exécution in suits against municipalities. 
Tlius it has been said: "There is no necessary connection between the 
power to contract debts and the power to levv taxes to pay them." 
Board of Commissioners v. King, 67 Fed. 202, 205, 14 C. C. A. 421. 

While this anomalous condition is well recognized, two things are 
to be observed concerning it: First, where there is a debt, authority 
to tax is presumed in the absence of some express provision to the 
contrary. Authority to contract a debt carries with it authority to 
tax, unless authority to tax is expressly denied. Rails County Court 
V. U. S., 105 U. S. 733, 2G L. Ed. 1220; Citizens' Association v. Topeka, 
20 Wall. 6C2, 22 L. Ed. 455 ; U. S. v. New Orléans, 98 U. S. 381, 393, 
25 L. Ed. 325 ; U. S. v. Saunders, 124 Fed. 124, 128, 59 C. C. A. 394. 
Second, as the only effective limitation is upon the right to tax, the 
respondents' return or answer must show not only that this limitation 
exists, but that the limited authority to tax has been exhausted. Citv 
of Cleveland v. U. S., 111 Fed. 341, 348, 49 C. C. A. 383 ; Beaulieu v. 
Pleasant Hill (C. C.) 14 Fed. 222. 

Applying thèse considérations to the case at bar, we find that the 
judgment has established a valid contract and debt. Harshman v. 
Knox County, 132 U. S. 306, 316, 7 Sup. Ct. 1171, 30 L. Ed. 1152. 
The only législation referred to contains no express limitation of the 
town's authority to tax. The respondents offer two arguments : 

A. That the statute has limited the town's authority to appropri- 
ate money for the purposes mentioned, and that the town has 
appropriated money up to the limit thus fixed. But that the town 
was authorized by the Législature to contract with the petitioner, 
and thus to incur the debt upon which the judgment is based, has 
been settled by the judgment. And, as the respondents admit, the 
books contain no case in which authority to appropriate money for the 
payment of a debt is limited more narrowly than the authority given 
to incur the debt. Such a provision would be almost a contradiction 
in terms. Authority to contract a debt and authority to pay it cannot 
be separated. The courts hâve gone a long way when they bave 
held a town may owe a debt, to pay which it may not levy a tax; 
but to hold that a town may owe a debt which it cannot pay by a 
mère appropriation of money in its treasury is to juggle with words. 
It is to say that a body corporate may owe money which it is for- 
bidden by any means to pay; that an obligation to pay is compatible 
with an obligation not to pay. This construction of the statute cannot 
be admitted. 

B. The respondents further contend that the limitation expressed 
in the statute is équivalent to a limitation of the town's authority to 
tax, and hence that only $80,000 can be raised by taxation. Even if 
this interprétation of the statute be sound, which we by no means 
décide, yet thèse respondents are not helped by it. Construed most 
strongly in their favor, their answer allèges no tax, but only that 
the town owes debts incurred under the statutes and not provided for, 
amounting in ail to more than $80,000. In order to prevent the issue 
of the writ, under the construction of the statute just mentioned, 
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they must show not only a limitation of the town's authority to tax, 
but also that the town has exhausted the authority thus hmited. 

The respondents further contend that the statutes of Rhode Island 
make the granting of a warrant to the town sergeant the duty of a 
justice of the peace, while Ciiamplin's office is that of first warden. 
By the charter incorporating the town of New Shoreham, granted 
November 6, 1672, it is provided that the freemen, inhabitants of Block 
Island, "shall choose two of the said freemen able and well qualified 
for the préservation of his Majesty's peace." "And that the said elect- 
ed and engaged persons shall be called Wardens." Thèse wardens 
were given authority to issue writs for town meetings, to hold pleas 
of actions of account, debt, etc., and to hâve the conservation of the 
peace. Records of the Colony of Rhode Island, vol. 3, p. 467 et seq. 
See volume 4, p. 25. The office of warden in the town of New Shore- 
ham is continued by the Constitution of Rhode Island, art. 10, § 7. 
By the Public Laws of Rhode Island of 1798, in section 12, p. 330, 
of "an act declaring towns to be bodies corporate, establishing town 
councils, regulating town meetings, and prescribing the manner of 
recovering debts due froni towns," it was provided that, in case the 
town treasurer had not sufficient of the town's money in his hands to 
satisfy a judgment recovered against the tovi'n, "then, upon applica- 
tion made by such town treasurer to any justice of the peace or war- 
den of such town, such justice or warden shall grant forth a warrant 
to the town sergeant of such town." In other respects this section 
follows substantially Gen. Laws 1896, p. 155, c. 36, § 14, above quoted. 
This provision was substantially re-enacted in the Public Laws of 1822, 
(page 257, § 12). In the Public Laws of 1844 (page 299, § 13), ail 
mention of the warden was omitted from the corresponding section; 
but in another part of the Revision it was provided that "the powers 
and duties hereby, or by any spécial act conferred and imposed on jus- 
tices of the peace, may, and shall be enjoyed and performed by wardens 
in those towns that are authorized by their original charters to elect 
wardens." Page 108, § 23. The provisions above referred to for the 
collection of debts may be traced through the successive revisions to sec- 
tion 14 of chapter 36, p. 155, of the General Laws of 1896. Gen. St. 
1857, c. 30, § 13 ; Gen. St. 1872, c. 31, § 12 ; Pub. St. 1882, c. 34, § 13. 
The provision assimilating the duties .of warden to those of justice of the 
peace may be traced in like manner. Gen. St. 1857, c. 168, § 24; Gen. 
St. 1872, c. 185, § 41 ; Pub. St. 1882, c. 196, § 40. In the GeAcral Laws 
of Rhode Island of 1896 (chapter 288, § 24), it appears as follows : 

"The duties and powers liereb.y or by any spécial act conferred on District 
Courts and on justices of tlie peace may and sliall be pei'fornied and enjoyed 
ooncurrently witb the District Courts l)y wardens in those towns tliat are 
autliorized by their original charters to elect such oUicers." 

And in many other places throughout the statutes of Rhode Island 
it appears incidentally that the duties of a warden are ordinarily those 
of a justice of the peace. 

Krom thèse considérations it appears that the Circuit Court com- 
mitted no error in issuing the writ. 

The judgment of the Circuit Court is affirmed, and the défendant 
m error recovers his costs of appeal. 
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PENN MUT. LIFE INS. CO. v. ASHE. 

(Circuit Court of Appeals, Sixtli Circuit. May 5, 1900.) 

Ko. 1,44.5. 

New Trial — Death of Jupoe Pending Motion — Authoritt of Succsssor. 
Rev. St. § 053, as amended by Act .Tuue 5, 1900, c. 717, 31 Stat. 270, 
[U. S. Comp. St. 1901, p. (i9(j], provjdes tliat, whero the trial judge, l).y reasoii 
of deatli, slrlvuess, or other disability, îs unable to pass on a motion for a 
new trial and allow and sign a bill of exceptions, liis successor, or any other 
Judge holding the court, shall do so if the évidence bas been talven in 
sténographie notes, or if he is satisfled by any other means tbat he can pass 
upon such motion and allow a true bill of exceptions, but that, if he is 
satisfled th: t he eannot, he may in his discrétion grant a new trial to the 
party moving therefor. Held that, where the .iudge of a Circuit (^ourt died 
leaving a pending motion for a new trial undecided, and there was no 
record from which his successor conld fairly pass upon the motion and al- 
low and sign a bill of exceptions, U-o only authority under the statute was 
to grant a new trial. 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee. 

McFarland & Canada, for plaintifï in error. 
Malone, Dubose & Riddick, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This was a suit upon two policies 
for $5,000 each, issued May 2, j-,,.-)2, by the Penn Mutual Life In- 
surance Company on the Hfe of S. A. Rogers. Rogers paicl the first 
and second premiums due May 2, 1892, and May 3, 1893, borrowed 
on the pohcies the money to pay the third premium due May 2, 1894, 
and failed to- pay any further premiums. According to tlie computa- 
tion of the company, the reserve resulting from the payment of the 
fîrst and second premiums, after deducting the loan which paid the 
third premium, was sufficient to carry each poHcy for 1 year and 121 
days ; that is to say, until August 30, 1896. Rogers died on January 
6, 1898, after the pohcies, as construed by the company, had expired. 
On the 8th of June, 1898, suit was brought on the pohcies. The case 
was heard before Judge Hammond and a jury. After the jury had 
heard the testimony, the tria! was terminated on December 18, 1899, 
by the making of the following agreed entry, under which, as it will 
be observed, the court directed a verdict in favor of the plaintiiï, but 
reserved the questions of law involved for f'etermination on a motion 
for a new trial, when, if such motion should be decided in favor of 
the défendant, the verdict was to be turned into one for the défendant 
by direction of the court: 

"This day come again the said plaintifï accompanied by her attorney and 
the said défendant by its attorneys and come again also the .lury lieretofore 
iin])aneled and sworn herein, when the trial of this case was again re- 
sumed and the jui'y having heard the testimony and listeued to tlie argu- 
ments of eounsel, the parties agrée by this re<Mrd entry that the court 
may take the verdict of the jury for tlie amount duo the plaintifi: as if upon 
a verdict directed by the court in favor of tlie phiintiff, but on motion for 
a ijew trial, if the court should flnd the law for the défendant, the verdict 
14.5 F.— 38 
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shall be turned into one for tlie défendant compimy by direction of tlie court, 
neitlier party to be prejudiced hereby in any rigtit to a writ of error. Wliere- 
upon the said jury upon their oaths do say tbey flnd tbe issues herein joined 
to be in favor of the said plaintifC aud agaiust tlie sald défendant to 
tlie sum of iiine tliousand, sevou hundrod aud tweuty dollars. It is tliere- 
fore coiisidercd by tbe court tbat tlio said plaintiffi, Mas;sio L. iVsbo, as 
sucli executrix, do bave and rccover of and from tbe said défendant, tbe Penn 
Mutual Life Insurance Compauy, said sum of nine tbousand, soveu luindred 
and twenty dollars and tbe costs of tbis suit, fur tbe collection of wbicb 
exécution is liercby awarded. Wbereupon tbe said défendant by its at- 
tofueys moves tlie court for a new trial of tbis case, wbicb motion is iiere- 
by continued for considération to a subséquent day of tb(> iireseut tenu." 

In accordance with this entry, Judge Hammond took the case under 
advisement upon the questions of law involved, but never decided 
them. The motion for a new trial was continued from term to term, 
until December 17, 1904, when Judg'e Hammond died. Upon his 
death, Judge McCalI was appointed to fill the vacancy, and on March 
1, 190o, the plaintiff moved for exécution upon the judgment entered 
December 18, 1899, and the défendant for a new trial. In support of 
this motion, the défendant offered the afïidavit of counsel showing 
what had occurred between Judge Hammond and the attorneys for the 
parties at the time the entry of December 18, 1899, was agreed upon, 
and the dépositions of the officers of the company used on the trial. 
Judge McCall, si^-Mng as the court below, declined to consider the af- 
fidavit and dépositions, and on May 4, 1905, overruled the motion of 
the défendant, sustained that of the plaintiff, and ordered exécution 
to issue upon the judgment. The view taken by the judge below 
of his authority and duty under the circumstances is sufïiciently in- 
dicated in the following extracts from his opinion: 

"Tbis motiuii [tbat made before Judge IlammondJ is now pouding, and I 
am asked to graut a new trial of the case. A most perplexing aud difficult 
question is presented. A presiding judge, tbe successOr in office of the trial 
judge, now deceased, is asked to pass upon a motion for a new trial in a 
case about the facts of wbicb. as tbey wero permitted to go to tlie jury, be 
Ivuows nothing. and just as little about tbe rulings of tbe court on objections 
to testimony offered before tlie jury. As remarkable as it may at flrst ap- 
pear, tbis want of information as to thèse things on tbe part of the pre- 
siding judge is strongly urged, and not without soine merit, as tbe reason why 
this motion should be granted and a new trial awarded. On the eontrary, 
why sbould not tbe same thing be urged with equal force as the reason 
why tbe presiding judge sbould do nothing of the kiud, but allow the 
verdict and judgment to stand as renderedï" 

After commenting on the character of the motion that it raised a 
question of law and must be regarded as still pending, the court con- 
tinued : 

"Ilowever this may be, I am satisfled tliat, when the verdict and judg- 
iiKiut was spread upon tbe minutes of tlie court, Judge Hammond was of 
tbe opinion that it was correct, both upon tbe facts and tbe law of the 
case ; and, since be did not see proper to change it under the motion for more 
tban six years, it is persuasive, if not conclusive, tbat be was content to let 
it stand. I canuot bring myself to conclude tliat I bave any authority under 
the law and facts now presented to set tbe verdict aud judgment aside at tiiis 
late day, when I kiiofl nothing, aud eau know nothing, of the trial of tbe 
fase." 
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Witliôut considering the affidavit offered by counsel for the de- 
fendant Company, and confining ourselves to the agreed entry of De- 
cember 18, 1899, it is obvions that the verdict and judgment then en- 
tered was a provisional one ; it recognized there were certain questions 
of law raised during the trial which should receive the careful con- 
sidération of the court, and a verdict for the plaintiff was directed 
upon the express agreement that the court, upon a motion for a new 
trial, would consider and décide thèse questions, preserving to each 
party its right of review. If it should find the law for the défendant, 
the verdict was to be turned into one for the défendant. Neither 
party was to be prejudiced by the entry in its right to a writ of error. 
From such an entry, no inference could be drawn that the court, after 
considération, had decided the questions of law in favor of the plain- 
tiff. The plain statement was that it had not decided them, and the 
agreement was that it should décide them before the judgment was 
to be deemed conclusive, so that the défendant, if the court overruled 
its motion for a new trial, might take his exceptions, and not be prej- 
udiced in his right to a writ of error. If this entry had not been 
made, and the court had been compelled to charge the jury, the de- 
fendant by proper exceptions might hâve reserved the légal questions 
it deemed important, and thus bave preserved its right of review. To 
hold that, by the delay of the judge in passing upon the motion for 
a new trial, the défendant has been deprived of its right of review, 
is to say that without any fault on its part it lost its day in court, and 
must be deprived of its property without due process of law. 

Before the passage of the act of June 5, 1900, amending section 
953, it was the settled rule in the courts of the United States that the 
signing of a bill of exceptions is a judicial act, which can only be per- 
formed by the judge who sat at the trial, or by the presiding judge, 
if more than one sat. Malony v. Adsit, 175 U. S. 281, 20 Sup. Ct. 
115, 44 L. Ed. 163; Western Dredge & Imp. Co. v. Heldmaier, 111 
Fed. 133, 49 C. C. A. 264. By the amendment referred to, section 
953 (1 Comp. St. U. S. 1901, p. 696), was supplemented so as tO read 
as follows: 

"Section 953. That a bill of exceptions allowed in any cause sliall be 
deemed sufflciently authenticated if sisned by the .ludge of the court in which 
the cause was tried, or by the presidinff judge thereof if more than one 
judge sat at the trial of the cause, without any seal of the court or .ludge 
annexed thereto. And in case the judge before whom the cause has hereto- 
fore been or may hereafter be tried is, by reason of death, sickness, or other 
disability, unable to hear and pass upon the motion for a new trial and 
allow and sign said bill of exceptions, then the judge who succeeds sueli 
trial judge, or any other judge of the court in which the cause was tried, 
holding such court thereafter, If the évidence in such cause has been or is 
taken in sténographie notes, or if the said judge is satisfied by any other meaus 
that he can pass upon such motion and allow a true bill of exceptions, shall 
pass upon said motion and allow and sign such bill of exceptions ; and his 
ruling upon such motion and allowance and signing of such bill of exceptions 
shall be as valid if such ruling and allowance and signing of such bill of excep- 
tions had been made by the judge before wlioui such cause was tried ; but in 
case said judge is s.itlsfied that owing to the fact that he did not préside at the 
trial, or for any other cause, that he cannot fairly pass upon said motion, 
and allow and sign said bill of exceptions, then he may in his discrétion 
grant a new trial to the party moving therefor." 
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The judge below seemed to be of the opinion that, althoiigh, as he 
stated in his opinion, he knew nothing about the facts of the case as 
they were permitted to go to the jury, and jnst as Uttle about the 
rulings of the court on objections to the testimony offered to the jury, 
in short, knew nothing, and cotild know nothing, of the trial of the 
case, nevertheless he had authority, undcr section 953, to pass upoii 
the motion for a new trial, and, as a conséquence, allow and sign a 
bill of exceptions. In this we think he erred. The gênerai rule, en- 
forced by the weight of authority in this country and England, is 
that where a party, without lâches on his part, loses the benefit of his 
exceptions through the death or iUness of the judge, a new trial will 
be granted. Hume v. Bowie, 148 U. S. 245, 253, 13 Sup. Ct. 583, 
37 Iv. Ed. 438, and cases cited. Section 953, as amended, enforces 
this just doctrine by providing that wliere the trial judge, by reason 
of death, sickness, or othcr disability, is unable to hear or pass upon 
a motion for a new trial, and allow and sign a bill of exceptions, his 
successor shall do so if the évidence bas been or is taken in sténo- 
graphie notes, or if he is satisfied by any other means that lie can 
pass upon such motion, and allow a true bill of exceptions ; but in 
case such successor is satisfied that owing to the fact that he did not 
préside at the trial, or for any other cause, he cannot fairly pass upon 
said motion and allow. and sign said bill of exceptions, he may in his 
discrétion grant a new trial to the part}' moving therefor. This, we 
take it, is authority to the successor, although he did not préside at 
the trial, to pass upon the motion for a new trial, and allow and sign 
the bill of exceptions, only in case he is furnished with the information, 
either by sténographie notes of the évidence, or otherwise, which will 
enable him to do so fairly and intelligently ; and, if he cannot pass 
fairly and intelligently upon the questions of fact and law presented 
by the motion for a new trial, he is given authority, according to the 
gênerai rule, to grant a new trial. 

Since the judge below conceded he could not pass fairly upon the 
motion for a new trial, and allow and sign a bill of exceptions, the only 
authority he could exercise, under the section, was to grant a new 
trial. 

The judgment is reversed, and the case remanded, with instructions 
to grant a new trial. 



L. J. MUELLEU FURNACK CO. v. CASCADE FOtTNDRY 00. 

(Circuit Court of Appeals, Tliird Circuit. May 15, 1900.) 

No. 8. 

Fkaud — Action fok Décrit— Questions for .Tuet. 

In an action In tbe nature of one for dcceit to reoover damages for falpe 
rcpresejntations, by whicli plaintiff was induced to enter into a contract, 
wliere tlie évidence is oonflictins? as to tlie exact language uscd, the ques- 
tion wlietlier détendant intended to state an existing fact, or merely to ex- 
press an opinion, is one of fact for tbe jury. 

[Ed. Note. — For cases in point, see vol. 23, Cent. Dig. Fraud, § 67.] 
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2. Same— False Représentations— KNOWLKnoE or Faj.rtty. 

An action of deccit may be supported by proof of false représentations 
made l)y défendant to influence tlie action of jjlaintiff, if défendant pitlier 
Ivnew tbem to lie false, or was eousciously ignorant or recklessly indiffèrent 
as to whetlier tbey were true or false. 

[Ed. Note. — For cases in point, see vol. 2.3, Cent. Dig. Fraud, §§ 3-5.] 

3. Same — Damages — Sufficiency of Pkoof. 

A piaintiff suing to recover damages for false représentations, by which 
it was iuduced to enter into a contract to manufacture a large quantity 
of castings, whicli contract it afterward rescinded, cannot re(»ver damages 
because of dépréciation in tlie market value of a quantity of iron bougbt 
for use in carrying out tlie contract, wliere it is not sbown liow mucli was 
used before rescission of tbe contract, nor wbat was done witb tbe re- 
mainder. 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

For opinion of the Circuit Court, sce 140 Fed. 791. 

Frank Gunnison, for plaintifï in error. 
J. W. Sproul, for défendant in error. 

Before DALLx\S and GRAY, Circuit Judges, and J. B. McPHER- 
SON, District Judge. 

GRAY, Circuit Judge. The piaintiff in error and défendant below 
(hereinafter called the défendant) is a corporation of the state of 
Wisconsin, located in Milwaukee, engaged in the manufacture and 
sale of heating furnaces. Having no foundry connected with its fac- 
tory, it purchased such castings as it required in the manufacture of 
the furnaces, from outside foundry companies. For a number of 
years prier to the contract out of which this suit arose, it purchased 
its castings from the Walworth Run Foundry Company, of Cleve- 
land, Ohio. On January 20, 1903, it entered into a vvritten contract 
with the Cascade Foundry Company, a corporation of the state of 
Pennsylvania, défendant in error and piaintiff below (hereinafter 
called the piaintiff) for the manufacture of a certain number of fur- 
naces, — that is, for the castings to be used in their construction. The 
contract covered a period of five years, and provided for the différent 
styles of furnaces that were to be constructed under it, and for the 
régulation of price. This price was so much per pound, depending 
upon the fluctuation of the cost of iron up or down, but the weight 
of the parts that were to be manufactured was to be determined by 
taking the weights of the patterns of the différent parts manufactured 
(thèse patterns being themselves castings) and adding 6 per cent, to 
one class of pattern weights and 8 per cent, to another class. Upon 
the weights thus determined, the price of the castings to be furnished 
by the piaintiff' was to be calculated. 

After some delay, the piaintiff company entered upon the active 
performance of its contract in May, 1903, and having manufactured 
a number of thèse castings, some time in the latter part of June, 1903, 
claimed the right to rescind the contract, on the ground that the 
method for ascertaining the weight of the castings, by adding 6 and 
8 per cent, to the pattern weights, as provided for in the contract, re- 
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sulted in plaîntiff's furnishing to the défendant much greater vveight 
than was paid for under the ternis of the contract, the excess of the 
weight of the castings over the pattern weight being alleged as 15 to 
25 per cent, instcad of 6 to 8 per cent., and that plaintiff was inchiced 
to enter into the contract, providing for this method of settling the 
weight, by the false représentations knowingly made by the de- 
fendant Company, that this mode of ascertaining weights was a just 
one, and would fully protect the plaintiff company, and amount to 
as much as the actual weights, the défendant company "being then 
and there in the exclusive possession of the facts from which the 
truth or falsity of the statement in relation to weights could be as- 
certained." 

With this statement of the ground of liability, the plaintiff sets 
forth in its déclaration the damages suffered by it, by reason of its at- 
tempt to perform said contract, and of its préparation for the same 
in the purchase of material, fîasks and other appliances necessary for 
the exécution of its contract. 

The représentations complained of in the déclaration, which the 
testimony adduced by plaintiff tended to show had been made by the 
agent of the défendant to the plaintiff, substantially as stated, were : 

"That an équitable, just and true method of ascertaining the weights of the 
castings required to be made under the contract aforesaid, was, by Computing 
the same from the pattern weights, to wit, al Icast double radiator furnaces 
to be figured at eight per cent, above pattern weights, and ail other furnaces at 
six per cent above pattern weights ; that such means of ascertaining weights 
was a just means, would fully protect the Cascade Foundry Company and 
amount to as much as actual weights ; that eight and six per cent, above the 
pattern weights respectively, would be equal to the actual weight of the cast- 
ings made, which they then and there knew to be false, the actual weight over 
and above the pattern weights being not less than twenty-five per cent." 

At the close of the testimony, the case was submitted to the jury 
by the learned trial judge, and resulted in a verdict for the plaintiff. 
The writ of error sued out by the défendant, brings before us, as as- 
signments of error, the refusai of the trial judge to give binding in- 
structions in favor of the défendant, and the refusai to give certain 
spécifie instructions to the jury. The principal question raised by thèse 
assignments is founded upon the proposition, that no sufïicient évi- 
dence had been offered to justify the jury in finding that the défend- 
ant company, or its ofificers or agents, made any false représentations, 
inducing the plaintiff to enter into the contract made between the 
plaintiflf and défendant, which warranted plaintifï in rescinding the 
said contract. 

The contention of the défendant is, that the représentations alleged 
and proved were merely expressions of opinion by the agent of de- 
fendant, that the addition of G and 8 per cent, to the pattern weights 
would be a fair method of arriving at the actual weight of the cast- 
ings, and that the actual weight would not exceed the resuit thus ar- 
rived at, and were not représentations of existing facts. 

An action grounded upon alleged in jury, occasioned to plaintifï 
by false représentations of défendant, is an action in the nature of an 
action for deceit. Nothing is better settled then, that to be actionable, 
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such représentations must be as to past or existing facts, and not 
merely promises or expressions of opinion as to future events; al- 
thougli the State of mind or intent of the défendant may, under cer- 
tain circumstances, be regarded as a fact existing at the time the rep- 
résentation is made in regard to it. But the gênerai rule is, that false 
représentations, inducing conduct on the part of the plaintiiï to his 
injury, to be actionable, must relate to past or existing facts, and not 
be mère promises or expressions of judgment cr opinion. 

The plaintiiï in error and défendant below complains hère, that the 
court below did not undertake to décide for itself as to the character 
of thèse représentations, instcad of svibmitting to the jury the ques- 
tion, whether they were mère expressions of opinion, or assertions as 
to an existing fact. In submitting the case to the jury, the court be- 
low correctly stated to them the distinction to be observed between 
représentations as to past or existing facts, and mère promises or ex- 
pressions of opinion, or judgment, charging them that if the repré- 
sentations complained of were of the latter character, the plaintiff 
could not recover. There was some conflict of testimoay between 
the witnesses for plaintiff and défendant, as to the précise character 
of the statements made and language used by the agent of the défend- 
ant, in regard to the method suggested by him, and fînally incorpo- 
rated in the contract for determining the weight of the castings as a 
basis for payment of the same, and the true question in the case may, 
as a whole, be viewed as one of intent. Was it the intent of the de- 
fendant to be understood as expressing an opinion on the one hand, 
or as stating an existing fact upon the other, in order to influence the 
conduct of the plaintiff, provided always that it bas been shown that 
plaintiiï acted upon such représentation in the sensé intended by the 
défendant. As a question of intent, it was peculiarly a question for 
the jury. This was practically, if not expressly, the question sub- 
mitted, and we think properly submitted, to the jury; and we cannot 
say, after a careful reading of the record, that there was nothing iii 
the facts or circumstances proved in the case, to warrant the jury in 
determining it as they did. 

The défendant, as plaintiiï in error, lias objected in his argument 
hère, that plaintiff ,was permitted to give in évidence an alleged rep- 
résentation by dofendant's agent, when urging that G and 8 per cent., 
when added to the pattern weights, would represent the actual weight, 
that this had been so under a similar contract with the Walworth 
Run people, during a period of fîve years. Such a représentation, if 
made, was clearly as to the existence of a past fact. The objection 
urged is, that this particular représentation is not set forth in the déc- 
laration, and its admission contravenes the rule, that the probata 
must agrée with the allegata. It may be doubted whether, in an 
action of deceit, a plaintiiï should be permitted to set up a false rep- 
résentation, of which, by his déclaration, he has given the défendant 
no notice. No objection, however, was made at the trial to the admis- 
sion of this évidence, and there is, in conséquence, no assignment of 
error in that regard. If, however, we are at liberty to disregard it, 
when considering whether, on ail the évidence, binding instructions 
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should have been given in favor of the défendant, we are clearly of 
opinion that it siiould not be so excluded. The Walworth Run ex- 
périence was not a distinctive matter, but a part of the gênerai state- 
ment as to false représentations outlined, but not given in totidem 
verbis, in the déclaration. 

Further objection is made by plaintiff in error, that there was no évi- 
dence to show that the alleged false statements of material facts were 
made with knowledge of their falsity. From what has been already 
said, it is manifest that the représentations alleged and proved to 
have been made by defendant's agent, related to facts peculiarly with- 
in the knowledge of the défendant. A five-years' expérience as to 
similar contracts with the Walworth Run people, was a fact which 
warranted an inference by the jury of such knowledge. An action 
of deceit may be supported by proof of représentations made by the 
défendant, to influence the action or conduct of the plaintiff, if de- 
fendant was consciously ignorant, or recklessly indiffèrent, as to 
whether they were true or false. While the court below failed to 
adequately charge the jury in regard to this point, in the view hère 
taken, no injury could have been done the défendant on that account. 

Finding no error in the refusai of the court below to give binding 
instructions to the jury in favor of the défendant, or in the charge of 
the court as to the gênerai law applicable to the case, we are never- 
theless compelled to the conclusion that the judgment below must 
be reversed upon the first spécification of error, which is: 

"The learned court erred In refusing to affirm defendant's tbird point or re- 
quest for charge to the jury, which was as follows: (3) The item for loss in 
the amount of loss sustained by the plaintiff In the dépréciation of iron cannot 
be considered by the jury, for the reiison that the plaintiff failed to show how 
mueh of the iron purchased by It was used in performing the contraet before 
the rescission by the plaintiff, or how much was used before (or after) the 
rescission for any other purpose, and at what price auy delinite portion of it 
was used." 

As an item of damage, the déclaration set forth a purchase (pre- 
sumably between January and April, 1903) of 350 tons of iron, for 
the purpose of performing the contraet at priées varying from $26 
to $22.90 per ton, the whole purchase money aggregating $8,385 ; that 
dater, the value of the iron was $15 and $16 per ton, or $5,500 in ail. 
This sum was subtracted from the former, and the différence of $2,885 
is claiiped as the loss on this item. At the trial, it was proved that 
the iron was purchased after the making of the contraet in January, 
and before April, at the priées stated in the déclaration, and that the 
price of iron went down gradually from that time until December, 
when it reached $15 or $16 per ton, or even lower. The only figures 
submitted to the jury to show a loss on this item, were those stated 
in the déclaration, — that is, the différence between the price at which 
the iron was purchased previous to the rescission and what the same 
iron could be purchased for at the low price it had reached in De- 
cember, 1903, a différence of about $10 a ton. It was shown on 
cross-examination of plaintiff's witnesses, that this dépréciation in 
price of iron from April, 1903, to December, 1903, was a graduai 
one; that in July, 1903, it had gone down $2.90 per ton, and that in 
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August it had gone down $3 a ton, and so on. The work of pro- 
ducing the castings was undertaken by the plaintiff in May, 1903, 
and the letter of rescission was written on the 22d of the following 
June. Forty-one furnaces had been completed, and some iron had 
been wasted in defective castings, which was in conséquence scrapped. 
No testimony was given or ofïered by the plaintiff, to show how much 
of the iron purchased had been actually used before the rescission,, 
in making tlie said completed furnaces, or how much had been used 
in the defective castings, afterwards scrapped, nor was it shown defi- 
nitely, how much of the iron so purchased was used after the rescis- 
sion, or whether any or how much had been used, when the price had 
only fallen $3 per ton, or in what way or at what times any of the 
said iron was manufactured or used by the plaintiff. 

As this item of loss, as stated by the plaintiff on the basis of the 
différence between the purchase price and the market price, in Decem- 
ber, 1903, constituted two-thirds of the damages claimed, it was in- 
cumbent upon plaintiff to show, by compétent testimony, to the jury 
the particulars above mentioned. There is no direct évidence of the 
quantity of iron on hand and unused after the rescission, and no évi- 
dence at what dates such iron was afterwards used, or what the mar- 
ket price thereof was at the dates of using. The plaintiff cannot be 
permitted in such a case to submit so important a matter to the mère 
conjecture and spéculation of a jury, with no adéquate data for ascer- 
taining the real loss suffered. 

We think, therefore, the court was in error in refusing the third 
request for charge to the jury, made by the défendant, as above quo- 
ted, and in permitting the misleading and insufficient testimony, upon 
which we hâve just commented, to go to the jury, without any word 
of explanation or caution. 

The fîfth assignment of error is as follows : 

"The learned court erred in not sustaiiiing the objection of the défendant to 
the question aslved the witness. James D. Hay, by counsel for the plaintiff, at 
the end of the following qnotation of the notes of liis testimony : 'Q. Are yon a 
compétent foundryman, Mr. Hay? A. I am not the best. Q. Are you com- 
pétent to testify as to whether this can be done, whether thèse castings can be 
made within the works that was speftified or not, yourself ? A. That I couldn't 
do it I don't believe. Q. But are you compétent to say whether it could be 
done? A. I just could give my opinion, that is ail. Q. What class of moulders 
did you hâve working at this work? A. I had the best moulders I could flnd 
in the city of Erie or anywhere. Q. How was your foreman? A. My foreraan 
is a good moulder. He has worked at it for over twenty years, and I got the 
best moulders, men that were experienced in this business. If there was a 
good moulder, I said get him. it don't m.'\ke any différence what you pay. I 
immediately raised the lu'iee on those fellows, and said pay theni $3.00 a day ; 
we are going to mnke thèse furnaces for Mr. Mueller if we can do it, and I 
stood faithfully by it, too. Q. Xow, thcn, after this work and your expérience, 
^'^•hat do you say to the jury about those furnaces being made at 6 per cent, 
and 8 per cent, above the patteru weights? A. It eau't be done.' " 

Mr. Hay, when first called as a witness, had testified that he was 
président of the Cascade Foundry Company, but that prior to that, 
he had been register and recorder of Erie county, and that he had 
not had any expérience in castings. 

The qualifications of a witness to testify as to bis opinion, niust be 
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passed upon by tlie court, and the discrétion of the trial judge îs 
necessarily a wide one, and not reviewable, except in case of manifest 
mistake. If it were not tliat the judgment below must be reversed on 
other grounds, we would hesitate to deal with a question resting so 
largely within the discrétion of the trial judge, but in view of a pos- 
sible new trial, we should perhaps not pass this assignaient, without 
expressing our opinion, that the learned judge of the court below 
was in error, in permitting this witness to testify as to his opinion 
upon such évidence as to his qualifications to do so as is disclosed 
by the record. 

For thèse reasons, the judgment below is reversed, and the case 
is remanded to the Circuit Court, with instructions to grant a venire 
de novo. 



CITY OP MEMFHIS v. POSTAL ÏELEGRAPH CABLE CO. 

(Circuit Coiu't of Appeals, Sixtli Circuit. May 1, 1906.) 

No. 1,503. 

1. Removal of Causes— .Tubisdicïion—Amount in Contboversy. 

AVhere a suit was brouglit by a eity against a telegraph company to re- 
eover $1,772 for street rentals for the maiiituinance of defeudant's pôles and 
wires and tlie bill prayed for the payment of tlie rentals or forfaiture 
of defendant's riçhts in the streets, and that its occupation thereof should 
cease, the matter in eontroversy was not necessarily limited to the amount 
of the money sought to be recovered, and hence a verified removal pé- 
tition stating that the value of the matter in eontroversy was more than 
$2,000 sufficiently showed that the amount in eontroversy was sufficient 
to confer fédéral jurisdiction. 

[Ed. Note. — Jurisdiction of Circuit Courts as determined by the amount 
In eontroversy, see notes to Auer v. Lombard, 19 C. C. A. 75 ; Tennant- 
Stribling Shoe Co. v. Roper, 36 C. C. A. 459.] 

2. Municipal Corporations — Conteol of Streets— Use by Temoraph Com- 

panies^Rentals — Statutes. 

Acts Tenn. 1879, p. 14, c. 10, § 4, provided that public streets and other 
property used by a municipal corporation for municipal purposes were 
thereby transferred to the custody and control of the state to remain pub- 
lie property for the uses to which it had previously been applied. Chapter 
11, § 3 (p. 16), then declared that the city of Memphis was given power to 
repair ail streets and other public grounds and places within the taxing 
district, to open, close, and widen and hâve entire control over ail streets 
of the taxing district. Held, that such act conferred full power on the 
city to demand and receive compensation for the use of its streets by a tele- 
graph company for the érection of the pôles and wires. 

3. Same. 

Such power was not nullifled by Acts Tenn. 1885, p. 120, e. 66, § 1, 
authorizing any telegraph company to maintain its line along and over the 
public highways and streets of the cities and towns of the state and over 
any lands or public worlvs belonging to the state. 

4. Equiti'- — Limitations — Demiirreb. 

That a portion of the relief demanded by complainant in a suit in equity 
Is barred by limitations may be raised by demurrer. 

5. Telegraphs— Franchise— Statutes— Contract With State. 

Acts Tenn. 1885, p. 120, c. 66, providing that any telegraph company 
may construct, operate, and maintain its liue over and along the public 
highways and streets of the cities and towns of the state or across and 
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over any lands or public v/orks belonsiiis to the state, did iiot operate as 
a eoiitractual franchise between tlie st/ctc and a teleari'.pli compaiiy sceliing 
to Jiiaintaiu its pôles and wires along tlie strcets of a city wiEliout paying 
a rental therel'or if deiuanded by tlie city. 

Appeal from the Circuit Court of the United States for the Western 
District of Tennessee. 

For opinion below, see-139 Fed. 707. 

Jas. L. McRee, for appellant. 

Metcalf, Minor & Metcalf (J. W. Buchanan and Felder & Roun- 
trce, of counsel), for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges, 
and McCAEL, District Judge. 

SEVERENS, Circuit Judge. The bill in this case was filed in the 
chancery court of Shelby county, Tennessee. The cause was removed 
on the ground of diverse citizenship of the parties by the Postal Tele- 
graph Cable Company from that court into the United States Circuit 
Court for the Western IDistrict of Tennessee, where the défendants 
demurred to the bill. The latter court sustained the demurrer and 
dismissed the bill. The object of the suit was to enforce certain 
ordinances of the city of Memphis, passed December 20, 1894, and 
January 38, 1902, respectively, requiring the payment of rentals by 
telegraph companies operating in, and occupying the streets and other 
public places in the city with its pôles and wires, and declaring that 
a failure to make payment of the rentals within a specified time should 
operate as a revocation of the license to use and occupy the streets. 
The rental required by the first of the ordinances was fîxed at $2 
per annum for each pôle erected by the company, and that required 
by the ordinance of 1903 was fixed at $3. The bill allèges that the 
défendant had used and occupied with its pôles and wires the streets 
of the city, and that payment of the rentals for the years from 1894 
to 1902, inclusive of those years, amounting to $1,772, had been de- 
manded of the company and refused, and the bill prayed for a decree 
for the payment of the rentals, or that the rights of the défendant in 
the streets be decreed forfeited, and that its occupation thereof should 
cease and détermine, and for such other gênerai and spécial relief as 
to the court might seem fît and proper. A statute of Tenitessee author- 
izes the filing of a bill in equity to recover such charges as those hère 
involved, and the question occurred to us upon the argument whether 
on the removal of the cause into the Circuit Court of the United States 
it should not hâve been assigned to its law docket on the theory that 
the suit was for a money demand. As respects the amount involved, 
the pétition, which is sworn to, states that the value of the matter in 
controversy is more than $3,000, which may well be. The bill in- 
volves more than a money demand and asks, in a certain contingency, 
a decree ousting the telegraph company from the streets, a species of 
relief which could not be had at law. Moreover, no question 
as to the propriety of the exercise of the jurisdiction of a court of 
equity in the case has at any time been raised in the court below or in 
this court and the substantial c[uestion involved in the controversy 
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so far as the recovcry of the rentals is concenied vvould be determined 
on the same principles whether prcsented in a court of law or in a 
court of equity. Upon a considération of ail thèse facts we hâve 
concluded that we ought not on our own motion to turn the parties 
back without décision hère to a trial on the law side of the court. 
The question is one, not of the power of the court, but of fitness and 
expediency, and stands upon a différent footing from what it would 
hâve donc if it had been presented and considered at an earlier stage 
of the case. The grounds of the demurrer interposcd by the défend- 
ant were, as assigued, thèse: 

"(1) It appears from the said bill that the polo rental sousht to be recoverccl 
Is clenianded by the city of Meinphis, tho phiiiififf, by virtue of an ordinance of 
said city without aiiy aiithority therefor from the state of Tennessee. (2) Tlie 
control of streets and liighways lu the state of Tennessee rests in the said state 
and tlie bill fails to show any authority fvoni the state to the plaintiff for 
exacting the rental sought to be recovered. (3) The city of ilemphis, plaintiff, 
had no authority to enact the ordinance uuder which said pôle rentals are 
demanded. (4) The said défendant further demurs to so mn(!h of said bill as 
seeks to reeover for the jioriod between Decenilier 20, 1804, and .Tnne 4, 180G, 
for that portion of said deniand is barred by tlîe statute of limitations. (-">) 
The charge songht to be collected is a tnx and unconsiitutional as iu violation 
of the Constitution of Tennessee, and of the United States." 

The first three of thèse are ail iuvolved in the gênerai question 
whether the city had lawful authority to impose this charge upon the 
défendant. The Législature of Tennessee at its session in 1SC9-70 
passed an act entitled "An act to reduce the charter of Memphis and 
the several acts amendatory thereof iuto one act, and to revise the 
same." Chapter 20, p. 225, Acts Tenu. 18(i9~70. Section 1 of this 
act granted to the city the right "to own and hold property, real, per- 
sonal and mixed;" and declared that "ail right, title, and interest in, 
and to use, ail real estate within the limits of the said city which may 
hereafter be dedicated, donated or granted to any public use shall 
be vested in the corporation of the city of Memphis for the said use" 
and "that the city council may do ail other things as a natural per- 
son." In 1879 the Législature passed other acts relating to the power 
of the city. Section 4, c. 10, p. 14, of the acts of that year. "The 
public buildings, squares, promenades, wharfs, streets, alleys, parks, 
and fire eugines — and ail other property real and personal hitherto 
used by said corporation for municipal purposes are hereby transferred 
to the custody and control of the state, to remain public property as it 
has always been, for the uses to which said property lias hitherto been 
applied." Then by section 3 of the following chapter (chapter 11, 
page 16), the city of Memphis is given power "to repair and keep in 
repair, streets, sidevvalks, and other public grounds and places in the 
taxing district; to open and widen streets, to change the location or 
close the same and to lay off new streets and alleys wlien necessary ; 
and to hâve and exercise entire control over ail streets and other public 
property of the taxing district." And by section 14 (page 25) of the 
same chapter it is declared "that the fire engines (and equipment), en- 
gine houses, public buildings, public grounds, parks, promenades, 
wharves, streets, alleys * * * j^j-,^j ^dl other property, real and 
Personal, hitherto used by such corporations for purposes of govern- 
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ment, are hereby transferred to the custody and control of said board 
of commissioners," meaning the board of fire and police commission- 
ers of the city. 

It is seen that by the act of 1879 "the entire control" of the streets 
was granted by the Législature to the city of Memphis. And we 
Ihink that for reasons hereafter noted this grant of power included 
the power to demand and receive compensation for faci'ities aftorded 
for a use and occupation not enjoyed by the gênerai public. But it 
is claimed by the défendant that this grant of authority was super- 
seded and rendered null so far as tclegraph and téléphone companies 
are concerned by the act of 1885, p. 120, c. GG, the first section of 
which provides that any such company "may construct, operate and 
maintain such telegraph, téléphone or other lines neccssary for the 
speedy transmission of intelligence along and over the puljlic high- 
ways and streets of the cities and towns of this state, or across and un- 
der the waters and over any lands or public works belonging to this 
state." Our attention is called to the fact that in the prior statu te 
(Milliken & V. Code, § 1535), relating to the same subject, such com- 
panies were granted this privilège "free of charge" as expressed there- 
in, while in the act of 1885 thèse words were omitted. It is contended 
by the city that the Législature by the act of 1885, which is a gênerai 
statute, did not intend to résume the power of control of its streets 
which it had given to the city of Memphis by the act of 1869-70, 
and that the gênerai law opérâtes only as a permission, to exercise 
in the streets of Memphis the franchises granted to telegraph com- 
panies subject to the control which it had already granted to the 
city. We think that this contention should be sustained, first, upon 
the ground of the familiar rule of construction that a statute gênerai 
in its terms will not repeal by implication a particular statute relating 
to some particular matter or locality unless the intention of the Légis- 
lature to repeal the spécial act shall plainly appear. We had occa- 
sion to consider this subject with spécial attention in Guthrie v. Sparks, 
131 Fed. 443, 65 C. C. A. 427, where we said: 

"The gênerai rule is tlmt an act wliieh relates to a particular subject is not 
repealed by a later one which is gênerai in its terms, but would inelude the 
particular case if that were not already provided for. The excejition to this 
rule is that, if it plainly appears that the later gênerai statute was intended. 
to cover the particular case, and hold sway In place of the tonner act. the 
latter must be regarded as repealed by implication. Tîut as repoals by im- 
plication are not favored the iutent to repeal must plainly appear." 

And we referred to several cases in the Stipreme Court in support 
of this statement. In Sutherland on Statutory Construction (3d Ed.) 
§ 375, it is said that: 

"Unless there is a plain indication of an intent that the gênerai Act shall re- 
peal the other, it will continue to hâve elîect. and the gênerai words with 
which it couflicts will be rcstrained and moditied accordiugly." 

This statement has a peculiar adaptation to the case before us. 
Again, there are certain spécial reasons for thinking that the Légis- 
lature could not hâve intended to displace the "entire control" of the 
streets which it had committed to the city. No one doubts, we sup- 
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pose, that the power to charge a telegraph company with a proportion 
of the cost of making and keeping in repair and policing a street of 
the city was lodged somewhere. And if so, no place was so ap- 
propriate for lodging it as in the city itself. It alone was obliged 
to bear tire whole cost of maintenance. The share of the cost of main- 
tenance for pubhc use belonged to the city. The share due from the 
telegraph company for its spécial use was also due to the city, for the 
iatter was carrying it, and its treasury should be reimbursed. It was 
a local matter and could be most conveniently attended to by the 
officiais of the municipality who would be best informed of the cir- 
cumstances and by ail analogies the proper persons to assess and col- 
lect the charge. It would belong to no other public fund. It was 
therefore perfectly reasonable that the city should possess the author- 
ity to make and collect such a charge, and rather unreasonable that 
it should be committed to any other depositary of governmental au- 
thority. And there is no machinery provided by statute for the levy 
and collection of such charges by the state, and there was none when 
the Législature passed the act of 1885. Thèse seem to us strong rea- 
sons for believing that the Législature had no intention of reserving 
to the state the power to charge the telegraph company for its pro- 
portion of the cost of maintaining the streets of the city of Memphis, 
but rather that it intended to leave that matter with the authority to 
which it had granted the power of control possessed by the state. The 
grant of "entire control" seems even a more absolute délégation of 
power than the power "to regulate," which was held in St. Louis v. 
AVestern Union Tel. Co., 148 U. S. 93, 13 Sup. Ct. 485, 37 L. Ed. 
380, and 149 U. S. 465, 13 Sup. Ct. 990, 37 L. Ed. 810, to authorize 
the city of St. Louis to assess and collect a like charge for the use of 
the streets for the maintenance of the structures of a telegraph com- 
pany. Indeed that case, if we are right in thinking that the Tennessee 
Act of 1885 did not deprive the city of the control of its streets in 
this regard, is ample authority for holding that it had power to levy 
and collect the charges in question, the reasonableness of them not 
being now disputed ; and the case of Postal Telegraph Co. v. Balti- 
more, 79 Md. 503, 39 Atl. 819, 24 L. R. A. 161, affirmed by the Su- 
prême Court of the United States in 156 U. S. 310, 15 Sup. Ct. 356, 
39 L. Ed. 399, is directly in point. See also further discussion of the 
subject in Western Union Tel. Co. v. Borough of New Hope, 187 
U. S. 419, 33 Sup. Ct. 304, 47 L. Ed. 340, and Atlantic & Pacific Tel. 
Co. V. Philadelphia, 190 U. S. 160, 23 Sup. Ct. 817, 47 L. Ed. 995, and 
in Western Union Tel. Co. v. Pennsylvania R. R. Co., 195 U S. 566, 
25 Sup. Ct 133, 49 L. Ed. 313. 

It is argued that this charge is a tax, and that the city of Memphis 
is not empowered to levy a tax not specified in its charter. But al- 
though such charges as thèse are sometimes called "taxes," they are 
not such as are generally meant in constitutions and statutes by that 
term. But by whatever name called, the power to impose them was 
given to the city by the grant of "entire control" over its streets. If 
lhere is a burden imposed upon abutting owners by the structures of 
the telegraph company, that is a matter between those parties, and 
is irrelevant to the subject of the présent controversy. 
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The fourth ground assigned for demurrer was this: "The said de- 
fendant further demurs to so much of said bill as seeks to recover for 
the period between December 20, 1894, and January 4, 1896, for that 
period of said demand is barred by the statute of Umitations." The 
Tennessee statute of Hmitations bars the recovery for such a demand 
after six years, and tlie yearly rental falling due December 20, 1895, 
would be affected by this limitation. The gênerai rule is that in ac- 
tions at law, the aefendant must raise the défense by plea, and that 
it cannot be presented by a demurrer, for the reason that the plain- 
tifï would then be eut off from his right to reply and prove matter 
in avoidance. Allen v. Word, 6 Humph. (Tenn.) 284. But the rule 
is différent in equity, where the pleadings end in the formai replica- 
tion, which dénies the matters or the sufficiency of the matters set up 
in the answer ; and the défense may be made by demurrer. Wyatt 
V. Luton, 10 Heisk. (Tenn.) 458; Dunlap v. Gibbs, 4 Yerg. (Tenn.) 
94. 

The fifth ground of demurrer is that the charge sought to be col- 
lected is "in violation of the Constitution of Tennessee and of the 
United States." But what provision of either of those instruments this 
charge infringed is not pointed out, and we are unable to apprehend 
what it may be, unless it is that a supposed contract was created be- 
tween the State and the telegraph company by the act of 1885 and 
the action of the telegraph company thereunder, which is impaired by 
the city of Memphis in imposing this charge. But for the reasons 
stated we think that upon the proper construction of the act of 1885 
the state did not propose to contract for an immunity to the telegraph 
company for charges of this character. As this appeal brings hère 
only the questions raised by the demurrer we deal with nothing else. 

The decree of the court below is reversed, ,with costs, except as to 
that part of the bill which seeks to recover the annual rental charge 
falling due December 20, 1895, as to which it is affirmed. 



MAYOR, ETC., OF CITY OP NASHVIIXE, TENX., v. CUMBERLAND 
TELEPHONE & TELEGRAPH CO. 

(Circuit Court of Appeals, Sixth Circuit. June 5, 190C.) 

No. 1,507. 

Municipal Corporations — Taxatio.n"— Telephoxe Company— Contract Witu 
City Construed. 

An ordinance granting a franchise to a teleplione company to construct 
and operate its jilant and tlie right to maiutain its pôles and wires In the 
streets contained a provision that tlie company should pay to the city an- 
nually a stated sum for each box in use by it, "in lieu oif ail other taxes 
except water tax." Under the Constitution and statutes of the state, the 
city had no powor to exempt property from ad valorem taxation, but was 
expressly prohiliited from doiiig so. Held tliat, in view of such limitation 
and of the rule that, wliere a statute or an ordinance is capable of two 
constructions, one of which would malie it valid and the other void, the 
former is to be adopted, such provision must be construed as providiug 
the box tax as the measure of the municipal taxes or charges which might 
be imposed by the city on account of the use and occupation of its streets 
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and publîc plafes; tliat, as so construed, it was valid, and tlic payniont 
of the tax tliereiii provided for did not affect the riglit and duty of the 
City to tax the property of the couipany as assessed by the state l'or gêner- 
ai purposes. 

Appeal from the Circuit Court of tlte United States for the Middle 
District of Tennessee. 

Hill McAlister and Edward J. Smith, for appellant. 

William L. Granbery, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. For some time prior to October 16, 
1888, the Cumberland Téléphone & Telegraph Compan}' had main- 
tained and operated in the city of Nashville a téléphone exchange under 
a revocable license. On that day the mayor and city council of the city 
passed an ordinance granting to the company the right to erect and 
maintain in the city a téléphone plant. The ordinance was accepted 
by the company October 35, 1888. The fîrst and sixth sections of the 
ordinance are the sections most involved in the présent controversy. 
They are as follows : 

"Section 1. That tlie Cumberland Telopliono & Telesrnpli Company be and is 
hereby granted tlie rigiit to eroet and maintain in o]>ei-ation telesrai>li pôles, 
cables, and wires ovcr the varions streets, alleys, and squares of tho city, and 
cables and ^vires ovor the Cundierland river bridge, for thepurposeof trausmit- 
ting messages by tele])hone." 

"Sec. ti. That said 'i'elephone & Telegraph Company «hall pay dircctly to the 
city comptroller each year, in lieu of ail othcr taxes except water tax, one 
dollar on eaeh and every box actually in use, said tax to be paid quarterly." 

By another section the city was given the right to string the wires 
for the maintenance of the city's fire alarm System on the pôles of the 
company. Since that tiriie the company bas paid the one dollar per box 
tax or charge, as stipulated in the sixth section, and also the gênerai 
taxes assessed upon ils real estate and office furniture in the city. For 
the years 1897, 1898, 1899, and 1900, the state board of assessors, in 
pursuance of a gênerai law of the state, assessed the distributable prop- 
erty, the pôles, wires, and accessories, according to its value, and certi- 
fied its assessment to the tax assessor for the city of Nashville for the 
levy and collection of taxes for the purposes of the cit}''. Thèse taxes 
amount in the aggregate to the sum of $4,970.78, together with intcrest 
and penalties prescribed by law. The company bas declined to pay 
thèse taxes or any part of them. The city brought this suit in the state 
chancery court to enforce the payment thercof, and the company, bcing 
a Kentucky corporation, removed the cause into the Circuit Court of the 
United States, where, the pleadings being reformed, it filed an answer 
denying its liability to pay the taxes sued for, and also filed a cross- 
pétition, praying that it be allowcd to sct-off the sums which it had paid 
as one dollar per box charges specified in the sixth section of the ordi- 
nance above mentioned. The court below held and adjudged that the 
company was liable to pay the ad valorem taxes sued for, but that it was 
entitled to recover the sums paid on account of the one dollar per box 
charge, and to set tlie same off against the ad valorem taxes sued for by 
the city. The amount of the sct-off somewhat exceeded the amount 
due the city, but, the défendant having waived a jude;ment for the ex- 
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cess, the suit of the city was dismissed. The costs were divided equally 
between the parties. The city appeals from the allowance of the set- 
off. The Company does not appeal. 

No question is raised as to the regularity of the proceedings for the 
assessment of the ad valorem taxes or the liability of the company to 
pay them, if the city is not precluded from claiming them by its stipula- 
tion to accept the one dollar per box tax in lieu of ail other taxes except 
water taxes. The contention of the company is that the city stipulated 
to waive ail other taxes than the one dollar per box tax and water taxes, 
and that it is estopped from claiming to recover this ad valorem tax ; 
or, that if it is not so estopped, the stipulation of the company to pay 
the one dollar per box tax is void. and that it is entitled to recover what 
it has paid upon the understanding that that was to be in lieu of ail 
other taxes except water taxes, about which no controversy bas arisen. 
The contention of the city is that, upon the proper construction of the 
sixth section of the ordinance, it cannot be held to bave intended, or 
the company be supposed to hâve expected, that it was thereby obtain- 
ing immunity from gênerai taxation, but only such as the city itself had 
rightful authority to impose. We think, for reasons presently to be 
stated, that the position of the city should be sustained. 

1. The city had no power to grant immunity from gênerai taxes 
levied and collected by the direct authority of the state. The Constitu- 
tion of the state (section 28, art. 2) requires that "Ail property, real, 
Personal, or mixed, shall be taxed." And section 20 of the charter of 
the city provides that "no municipality controlled by this act shall ex- 
empt any property from taxation not exempt from state taxation." The 
purpose is that there shall be equality in the burden of taxation of ail 
property in the state and this applies to municipalities as well as to the 
state. Counsel for the company frankly says in bis brief : "The télé- 
phone company also concèdes that the city has no right, by contract or 
otherwise, to exempt property from ad valorem taxes." But he con- 
tends that under its agreement the city cannot do both ; that is, collect 
the one dollar per box tax and the ad valorem tax also. The city was 
bound to regard the limitations upon its power imposed by its charter, 
and the company was bound to know the charter limitation of the city, 
for it was a public law, and that the city had not the power to grant an 
immunity from ad valorem taxes imposed under the gênerai law of 
the state. In the face of this presumed knowledge of the parties, what 
did they mean by the provision that the company should pay one dol- 
lar per box annually, and that this should be in lieu of ail other taxes 
except water taxes ? To construe this language as importing an agree- 
ment that the city would violate an express provision of its charter is 
altogether unreasonable, and cannot be admitted. To construe the lan- 
guage as intending to include those taxes or charges which the parties 
had power to contract about, and not those things which were whoUy 
beyond their control, is not only a reasonable, but we think a natural, 
construction of their language. Among the "taxes" which they had in 
mind were "water taxes," and thèse were ejusdem generis with those 
from which they vi'ere excepted. 

2. There were various local "taxes" or charges to which the company 
was at the instance of the city liable to be subjected. Such as, for in- 

14.J F.— 39 
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stance, for inspection of the plant and policing the streets, a privilège 
tax, which at that time, and until 1895, the city had power to impose 
(see subsection 2 of section 14 of chapter 111 of'its charter) ; and a tax 
for its use and occupation of the streets and public places of the city, 
which by virtue of the control given to it by subsections 9 and 28 of said 
chapter 111, and its obligation to repair and keep in order, the city 
might require of the companv, as we held in Citv of Memphis v. Postal 
Telegraph Cable Ce (recently decided [C. C] 139 Fed. 707), upon the 
authority of St. Louis v. Western Union Tel. Co., 148 U. S. 92, 13 Sup. 
Ct. 485, 37 L,. Ed. 380, and later cases decided by the Suprême Court. 
Thus the language, "ail other taxes except water taxes," had a number 
of objects to which ît was referable, and no word of the ordinance 
would fail to be operative. It is a familiar canon in the construction 
of statutes that if the language be susceptible of two constructions, one 
of which would make it valid and the other void, the former will be 
adopted. 1 Sutherland, Stat. Constr., § 83 ; Dugger v. Insurance Co., 
95 Tenu. 245, 32 S. W. 5, 28 L. R. A. 796; State v. Schlitz Brewing 
Co., 104 Tenu. 715, 59 S. W. 1033, 78 Am. St. Rep. 941. The same 
rule is applicable to ordinances. Merriam v. Ne,w Orléans, 14 La. Ann. 
318. "An ordinance is frequently capable of two constructions, one of 
which will bring it within the limits of the power conferred upon a cor- 
poration, another of which would invalidate it. That one should be 
adopted which gives efïect to the ordinance." Horr & Bemis, Munici- 
pal Police Ordinances, § 193. 

3. It is also to be observed in this connection that the parties used 
the word "taxes" in section 6 of the ordinance in the wide sensé of a 
tribute exacted by public authority in compensation for a benefit or ad- 
vantage enjoyed by a party under a grant of or permission to exercise 
some privilège extended to him. This ordinance was adopted in 1888. 
Four or five years later Mr. Justice Brewer, in delivering the opinion 
of the Suprême Court in St. Louis v. Western Union Tel. Co., 148 U. 
S. 92, 13 Sup. Ct. 485, 37 L. Ed. 380, for the first time distinguished 
clearly such "charges" as are permissible for the use of public property, 
as streets, for private purposes, as for téléphone and telegraph services, 
and "taxes" in the proper sensé of that word. It is notevi'orthy that in 
that case the telegraph company was objecting to the charges because 
they were "taxes," and in the Circuit Court they were characterized as, 
and held to be, such ; and in this sixth section the language employed 
dénotes that the one dollar per box to be paid by the company was con- 
templated as a tax, for this payment is to be in lieu of "ail other taxes" 
except water taxes. It was compétent for the city to measure the com- 
pensation to be made to it for the privilège of occupying its streets with 
the structures of the company by the number of boxes used, instead of 
the number of pôles, as has been practiced in some other cities. There 
is no complaint that the method of measuring the compensation to the 
city is not reasonable and fair, nor could there be, for the company as- 
sented to it. The controversy is upon the larger grounds which hâve 
been herein stated. The construction which we think should properly 
be given to the sixth section of the ordinance of October 16, 1888, dis- 
poses of the appeal. It seems clear to us, first, that the city did not 
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undertake to grant to the company an immunity against the payment of 
gênerai and ad valorem taxes, and, second, that it was compétent for 
the city to agrée with the company upon the amount to be paid by the 
latter for or in Heu of ail taxes or charges which the city had lawful 
authority to impose upon it on account of its use and occupation of the 
streets and other public places of the city. 

It results from thèse conclusions that the judgment of the Circuit 
Court should be reversed, and that the Circuit Court should be directed 
to enter a judgment in favor of the plaintiff for the amount of said 
several ad valorem taxes for the years 1897, 1898, 1899, and 1900, as 
assessed, with interest on the amount of such taxes for each several 
year from the time when they should hâve been paid to the entry of the 
judgment, including ail penalties prescribed by law for f allure to pay 
such taxes when due. 

It is so ordered 
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(Circuit Court of Appeals, Slxth Circuit May 5, 1906.): 

No. 1,480. 

Masteb and Servant— Action fob Killins or Brakeman— Questions fob 
Jury. 

Plaintiff's intestate, a brakeman, when attendlng to the coupling of two 
freiglit cars, on one of wtiieh he was rlding, stepped upon the bumper of 
such car which was loose and turned, throwing him to the track where 
he was run over and fatally injured. In an action to recover for his death 
on the ground of defendant's négligence In failing to inspect the bumper 
and keep It in repair, there was évidence tending to show, not only a cus- 
tom of brakemen in performlng the duty in which deceased was engaged 
to step upon the bumpers, but also that in the particular case it was 
necessary for hlm to do so in order to get ofC the car and make the 
coupling. Held, that such évidence presented questions for the jury, and 
that it was error to direct a verdict for défendant on the ground that the 
bumper was not intended to be used as a step and défendant therefore 
owed no duty of inspection to deceased, but his death was due to his own 
négligence in using it for an illegitimate purpose. 

[Ed. Note. — For cases In point, see vol. 34, Cent. Dig. Master and Serv- 
ant, § 1020.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Tennessee. 

Samuel Bosworth Smith, for plaintiff in error. 
Lewis Shepherd, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This was a suit to recover damages 
for the wrongful death of the plaintiff's intestate, one Milton Lyle, a 
brakeman killed while in the employ of the défendant company. The 
court directed a verdict for the défendant. The question is whether 
the case should hâve gone to the jury. The défendant was charged 
with négligence in permitting a bumper on a gondola car to become 
loose and out of repair, so that when Lyle stepped upon it, it turned. 
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and he was throvvn to the ground and run over ; aiso in not maklng a 
proper inspection which would liave disclosed the defect. In giving 
the peremptor}^ instruction, the court sustained the position of the dé- 
fense, that the bumper was intended solely to receive and lessen the 
shock of meeting cars, and not, under any circumstances, as a foot- 
hold or part of the platform ; therefore, the company was not obhged 
to inspect the bumper with a view of ascertaining whether it was 
firm, and Lyle, in stepping upon it as he did, was attempting to put it 
to an illegitimate use, for the resuU of which the company could not 
be held responsible. In other words, it was the negUgence of Lyle, 
and not that of the company, which caused the accident. 

The accident occurred while a number of freight cars were being 
made up for dehvery on tlie belt line at Chattanooga. A switch engine 
had thrown one car on the track and then "kicked" another car, gon- 
dola Ko. 4,515, down the track toward the standing car, for the pur- 
pose of coupling the two together. Lyle was standing on the for- 
ward end of the moving car for the purpose of controlling its ap- 
proach and attending to the coupling. The car was equipped with an 
automatic drawhead or coupler. On each side of the drawhead was a 
bumper (or bufifer or deadwood), placed there to receive the shock of 
the meeting cars and protect the drawhead. Each bumper was made 
of cast iron and was fastened to the car by a rod which passed through 
its center, and was held in place bj»- a nut underneath the car. With 
the nut tight, the buffer was stationary and firm, being held in place 
by lugs which were set into the sill, but if the nut became loose, the 
lugs would cease to hold and the bufifer turn on the rod. The sill or 
platform of the car was about 12 inches deep, and at the right of the 
bumper, attached to the outside of the sill, was a brake, the staff of 
which originally stood up straight, with a brake wheel at the upper 
end, 15 inches in diameter. A rod from the automatic coupler ran 
past the brake to the corner of the car. This rod, which acted as a 
lever, could be manipulated by a brakeman standing on the ground, 
for the purpose of putting the drawhead in position to couple. On 
that side of the car near the corner was a stirrup or step used to get 
on and off the car. As we bave stated, Lyle rode down on the for- 
ward end of this gondola. While it was still moving slowly, he 
stepped on the loose bumper, which turned with him, and he was 
thrown on the track and run over, receiving fatal injuries. 

The quention is whether he had a right, under the circumstances, 
to use this bumper as a foothold, relying upon its being ri repair and 
firm and stationary. If he did, the company should bave inspected it 
and kept it firm and stationary, or so marked it as to indicate that it 
was not firm and stationary. If he did not, there was no duty of in- 
spection for the purpose indicated, and Lyle was guilty of contributory 
négligence in using the bumper for an illegitimate purpose. In deter- 
mining this question, or rather in determining whether the court below 
was correct in deciding it in favor of the company, it has becn neces- 
sary to examine carefully the testimony in the case. Upon three ma- 
terial points the testimony is conflicting: First, as to what Lyle actu- 
ally did, whether he stepped upon the bumper for the purpose of go- 
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ing around tlie brake, or of jumping off the car; second, as to the ne- 
cessity of his getting off the car before it struck the other one; and, 
third, as to the possibility of his passing behind the brake wheel, and 
between it and the end of the car. 

Upon the first point, a witness for the plaintiff testified that Lyle, 
immediately after he was injured, in answer to the question, "How 
did it happen?" said "he went to go around the brake wheel and 
stepped on the bumper and it turned with him." One witness for the 
défendant testified that Lyle said after the accident, that "he attempt- 
ed to jump down and the bumper turned with him." Anothcr, that 
he said "he stepped on the buffer to get off the car and it turned with 
him." In view of this confiicting testimony, it was within the pro- 
vince of the jury to accept the statement of the witness for the plain- 
tiff as to what Lyle said he was doing. 

As to the second point, the necessity of his getting off the car 
while it was still in motion, it appears from the testimony that this 
would dépend upon whether he knew at the time th^t the automatic 
coupler on both cars were propfHy set to couple. The knuckles or 
jaws might be open or they might not, and a brakeman might know 
of their exact condition or he might not. If there was any uncer- 
tainty, it then became necessary for him, after regulating the motion 
of the car, to pass to the stirrup or step, and get off', so as to manipu- 
late the lever or rod from the ground. Thcre was such a conflict upon 
this point that the question was clearly one for the jury. 

As to the third question, the possibility of passing behind the brake 
wheel, and between it and the end of the car, two witnesses emoloyed 
at the plant where the car was delivered after the accident, one its su- 
perintendent, and the other the shipping foreman, both testified that 
they were on the car the day after the accident, and attempted to pass 
behind the brake wheel but could not. It is true some photographs 
of the car were taken two years after the accident, showing that at 
that time a person was able to pass behind the brake wheel, but the 
photographs, as well as the testimony, showed that at that time the 
brake rod had been bent outward from the end of the car, so that there 
were four or five inches more space between the brake wheel and the 
car than there was when the brake staff was standing perpendicular. 
Four or five inches might readily make the différence between being 
able to squeeze through and being obliged to go around. 

Taking the view of the évidence most favorable to the plaintiff, we 
hâve a case where the brakeman stepped upon a bumper in order to 
get around the brake and reach the stirrup or step uged to get off the 
car. He did this because it was necessary for him to reach the ground 
in order to be ready to manipulate the lever which controlled the coup- 
1ers, and lie went around the brake because there was no room for him 
to go between the brake wheel and the end of the car. Along with 
thèse facts, we bave the custom which certainly obtained on this belt 
line, of using the bumper as a foothold in going around the brake. 
Ail the brakemen testified to it, and it would seem a custom natural 
enough in the lack of room between the brake wheel and car to pass 
that way. 
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It is to be observed that this is not a case where, an appliance hav- 
ing been furnished for the purpose under considération, the employé 
illegitimatelv used another furnished solely for a différent purpose, as 
in Tlie Pers'ian Monaroh. 55 Fed. 333, 5 C. C. A. 117, and Maxfield v. 
Graveson, 131 Fed. 841, 65 C. C. A. 595, and cases cited. Under the 
view which the jnry might hâve taken, there was no way provided for 
the brakeman to get from the inside to the outside of the brake, ex- 
cept by going around it, and in doing so, the natural thing was to step 
on the bnmper. The custom grew out of the exigency of the situ- 
ation, and must hâve been known to tlie railway company. At any 
rate, the jury might hâve so found, and that, under the circumstances, 
the company was guilty of négligence in not inspecting the bumpers 
to find whether they were safe, and in not keeping them safe for such 
use. 1 LaBatt Master & Servant, § 28; Lauter v. Duckworth (1897), 
19 Ind. App. 535, 48 N. E. 864; Coates v. R. R., 153 Mass. 297, 26 
N. H. 8C4, 10 L. R. A. 769 ; Coley v. R. R., 129 N. C. 407, 40 S. E. 
195, 57 L. R. A. 817; Dunn v. R. R., 107 Fed. 666, 46 C. C. A. 546; 
Miller V. Ry. (C. C.) 17 Fed. 67; Young v. R. R., 69 N. H. 356, 41 
Atl. 268. 

Beîieving the case v^'as one for the jury, the judgment is reversed, 
and the cause remanded for a new trial. 



THE FLUSHING. 

(Circuit Court of Appeals, Second Circuit. April 2, 1906.) 
Nos. 182, 183. 

1. TOWAGE LlABILITY OF TDG FOR IjOSS OF TOW — INSUFFTCIEXT ANCIIOB. 

A flnding by tbe trial court tliat wliore barj^es beiug towed in Long 
Isiand Sound were witliout aneliors, as was often the case, it was the 
custom for the tug to furuisli them aneliors when requlred, held sustaiuod 
by the évidence, as also a flnding that a tug was négligent in failing to 
furnish to barges in its tow, left while it distributed other tows, an 
anelior sutficient to hold them in ordinary weather which reudered it 
Hable for their loss by dragging the anchor and drifting on the rocks. 

2. Same — Custom of Tug to Fuenish Anchob fob Tow — Liability fob 

Négligent Use. 

Where a tug furnishes an anchor and cable for the use of a tow which 
is without one, although in accordance witli a custom in such cases, it 
is in efiect, a loan, and the tug is not responsible for the manner in 
which the anchor is used by the tow. 

Lacouibe, Circuit Judge, dissenting. 

Appeals from the District Court of the United States from the 
Eastern District of New York. 

Thèse causes come hère upon appeals from decrees of the United 
States District Court for the Eastern District of New York, dividing 
damages and costs in a case of towage. The opinion of the court be- 
iow is reported in 134 Fed. 757. 

La Roy S. Gove, for appellant. 
Martin A. Ryan, for appellees. 
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Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

PER CURIAM. The opinion of the court below fully and accur- 
ately states tlie facts whereon it reached the conclusion that the libel- 
ants' barges were négligent in not providing themselves with anchors, 
and that, in such cases, it was the custom of the tug to furnish an 
anchor for her tows, and that the tug was négligent in leaving the 
barges with an insufficient anchor, and that, if the captain of the 
barge Rogers was négligent in paying out the line of the anchor which 
was furnished by the tug, this was the négligence of the tug. The 
libelants bave not appealed, and the faults charged against the tug 
by claimant, other than those sustained by the court, as above, are 
discussed by the court in its opinion and disposed of adversely to the 
contention of the claimant and in accordance with the weight of the 
conflicting évidence. 

The questions hère presented for review are whether it is customary 
for tugs to furnish anchors in such cases, and as to the alleged négli- 
gence in handling the anchor furnished by the tug. There is an ir- 
reconcilable conflict of testimony as to custom. Thèse boats were Eric 
Canal scows or lakers, belonging in the ordinary class of coal barges. 
It appears to be customary for boats of this class which go down east 
or farther north than Long Island Sound to carry their own anchors. 
Five witnesses for libelants testify that such boats when running up 
the Sound never carry anchors, but that the tug always supplies one ; 
fîve witnesses for claimant testify that it is customary for such boats 
to carry their own anchors; one of libelants' witnesses carried such 
an anchor on his own boat ; another had occasionally seen them on 
such boats. One witness for claimant testified that, of the boats towed 
by him, nineteen, owned by one company, were fitted with anchors. 
and that his tugboat supplied the anchors for three boats belonging 
to another party, and that: 

"Pretty much ail the boats that run there [to Greenwich or Stamfordl 
as a reguliir thing carry anchors. The outside boats that corne in once in a 
while don't; the boats that navigate around the harbor don't." 

Another witness for claimant testified that a few of the barges and 
coal boats were fitted with anchors, but that "it is a rare thing for 
them to hâve them." 

Barber, the claimant, testifies as follows: 

"Q. What is the custom as to boats plying on the Sound to Greenwich, 
Mamaroneek and other places east of that, in the carrying of anchors them- 
selves? A. It is customary for them to bave anchors. * * * Q. Tou hâve 
been going up there, as you say, for a number of years, haven't you? A. 
Yes. Q. Whenever you hâve had boats like the Kilfoyle and the O'Callahan, 
boats of that style, haven't you always supplied the anchors? A. Not always. 
Of course, when tbey don't hâve them, we bave to, if we want an anchor. 
As a rule, they ail bave anchors." 

A careful analysis of ail the testimony shovi.'s the correctness of the 
conclusion of the court below "that vessels like those in tow often car- 
ried no anchor," and that "in such cases, the custom of the tug was 
to furnish the anchor." But we are unable to concur in the conclusion 
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of the court below that after the tug had provided tlie tows with a 
cable and anchor, "if there was a neglect to pay out the line, it was 
the négligence of the tug." There is no évidence of any contract to 
this eflfect or of any custom on the part of a tug to oversee or control 
the use of such appliances when furnished by it, or to insure their 
proper opération. Such a course would be manifestly impracticable, 
as in the case at bar, where the anchor was furnished for the express 
purpose of enabling the tug to leave one portion of the tow in charge 
of the men on board the scovvs while she was taking other boats to 
their destination under a contract for such détention for distribution, 
which the court below has properly found was assented to by the 
whole tow. It was, in effect, a loan of the anchor and cable to the 
rest of the boats, because they were unprovided with one, and, assum- 
ing it to hâve been sufficient for the required purpose, the men on the 
boats were responsible for the manner of its subséquent use. The 
question therefore arises whether the respondent was négligent in fail- 
ing to furnish an anchor sufhcient for the requirements of the barges 
on this occasion. The évidence conclusively shows that the captain of 
the barge Rogers, which carried the anchor, was grossly négligent. 
■Although the anchor was provided with some (50 fathoms of 43/2 inch 
cable, he had only some 50 or 75 feet thereof out when the barges 
started to drag, a mile away from the rocks, and he did not pay out 
any more for about an hour because "it was such a slow drag at the 
beginning," and he "had an idea it was enough out," and so, as testified 
to by claimant, he said: 

"AVe didn't know we were dragging till we were so close to the rocks 
that we couldn't slack out any line ; we didn't hâve room." 

The findings of the court below on this brandi of the case are as 
follows : 

"ïhe tug was forewarned of the predicament In which she found herself 
and the three boats connnitted to her care. For sucli difticulty she made no 
Ijrovision, and left the tow without mailing proper provision. * * * whnt- 
ever the weight of the anchor, it was insuflicient to liold the tow against the 
Southwest wind, which gradually became strong but not violent." 

If this finding were based on the testimony of witnesses produced 
in court, we should be concluded thereby. But in the présent case 
ail of the testimony as to the sufhciency of the anchor, except that of 
the confessedly négligent captain of the Rogers, was taken out of 
court, and we hâve, therefore, critically examined the évidence on this 
point. There is much testimony to show that the anchor was sufîicient 
to hold the barges if it had been properly handled. It weighed some 
300 Ibs., the usual weight, as testified to by seven witnesses. Three 
witnesses testify that no less than an 800 or 1,000 Ib. anchor would be 
sufhcient for such boats in ordinary weather or if there was any wind. 
The fact that each of thèse canal boats was about 100 feet long and 
carried a cargo of 250 to 300 tons, and did drag the anchor and 'Irift 
ashore in a wind, which the évidence shows and the court finds "al- 
though severe, was not tmusual," supports this testimony. 

Therefore, while it is not entirely clear that the loss would hâve oc- 
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curred if the captain of the barge had not been négligent in failing to 
properly pay out the cable, we conclude with some hésitation that the 
prépondérance of the évidence establishes the claim of libelants that 
the accident was primarily due to the négligent failure of the tug to 
furnish an anchor of sufficient size for the requirements of the tow, 
as found by the court below. 

The decree is afïirmed, with interest and costs. 

LACOMBE, Circuit Judge. I dissent. I do not think the tug can 
be blamed because the boats, which should hâve had anchors of their 
own, but did not hâve them, mishandled the anchor which the tug left 
them to hold by. On the proofs, I am entirely satisfied that the an- 
chor was heavy enough to hold them, if sufficient of the cable left with 
it had been payed out. 



LEIIIGH VALLEY E. CO. v. DELACHESA. 

(Circuit Court of Appeals, Second Circuit April 2, 1906.) 

No. 140. 

Railroatis — Connecting Lines Operateb as Single System — Liabilitt for 
Négligence of Subobmnatb Company. 

Where one raiiroad company controls others throush the ownership 
of their stocli and opérâtes the lines of ail as a single System, though 
the gênerai management of each road is retained by the corporation 
owning it, the relation between the dominant and subordinate companies 
with respect to traffic originating on the lines of the former is that 
of principal and agent, and the dominant company is directly liable 
for an injury to one employed in unloading one of its own cars on the 
traclcs of a subordinate company through the négligence of employés 
of the latter. 

[Ed. Note. — For cases in point, see vol. 41, Cent. Dig. Railroads, §J 
824, 82G.] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Allan McCulloh, for plaintiff in error. 
E. J. McCrossin, for défendant in error. 

Before WALL ACE, LACOMBE, and COXE, Circuit Judges. 

PER CURIAM. The only assignment of error which it will be nec- 
essary to consider is whether the trial judge erred in refusing to di- 
rect a verdict for the défendant upon the ground that it was not re- 
sponsible for the acts of the men by whose fault the plaintiiï was in- 
jured. The plaintiff, an emplo3'é of a firm of stevedores, was injured 
while unloading iron from a car standing on a sidetrack of the Lehigh 
Valley Terminal Raiiroad Company, at the dock of that company at 
Jersey City. It was undisputed that if the accident was caused by nég- 
ligence, other than that of the plaintif! or his co-employés wholly or in 
part, the négligence was that of the men in charge of the dock or the 
men in charge of the train which backed down upon the car on which 
the plaintiff was at work. It was established that the track and dock 
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had been leased by the termina! company to the Easton & Aniboy Rail- 
load Company, and that the men in charge of the dock and the 
men in charge of the train were the employés of the Easton 
& Amboy Railroad Company. Much évidence was introduced up- 
on the trial for the purpose of showing that the défendant and the 
Easton & Amboy Raiîroad Company were a partnership for the 
business of conducting their joint trâffic, and to establish the rela- 
tions between thèse two corporations which were considered by this 
court in Eehigh Valley Railroad Co. v. Dupont, 128 Fed. 840, 64 C. 
C. A. 478. But the trial judge did not place the liability of the de- 
fendant upon the ground that it was answerable for the négligence of 
its copartner, and only allowed this évidence to be considered upon the 
question of fact whether the défendant or the Easton & Amboy Rail- 
road Company was in actual control and opération of the freight train 
and the dock in delivering the iron. He instructed the jury that un- 
less they found that the défendant itself was engaged in delivering 
the iron (i. e., delivering it on board its cars at the dock), it did not 
owe any duty to the plaintiff and was not liable. If the évidence auth- 
ojized the jury to find this to be the fact, and the employés of the 
Easton & Amboy Company were temporarily the servants of the de- 
fendant, for that purpose and solely under its control, it is hardly dis- 
putable that the défendant was responsible for the négligence of thèse 
employés. We think there was sufficient évidence upon this issue to 
présent a question of fact to the jury. The freight cars and the engine 
Ijelonged to the défendant; the iron had not been reshipped, but was 
being delivered from the cars in which it was originally received by 
the défendant upon the line of its own road. Its relations with the 
Easton & Amboy Railroad were such that the facts that its cars were 
being run upon the road of that company, and the employés of that 
company were conducting the opération of delivering the iron instead 
of the employés of the défendant, had comparatively little significance. 
The track and dock, as well as the whole line of the Easton & Amboy 
Railroad Company, were a part of the Lehigh Valley System, over 
which the défendant had the potential and ultimate control. It ap- 
peared that prior to 1892 the défendant had operated the Easton & 
Amboy Railroad under a lease, but in that year the lease was annulled 
by a decree of the state court in a suit brought by the Attorney Gen- 
eral. Thereafter the substantial relations between the two roads were 
the same as before. The défendant owned ail the stock of the Lehigh 
Valley Terminal Company, and that company was the owner of ail 
the stock of the Easton & Amboy Railroad Company. The secretary 
of the défendant testified that the only différence, so far as the actual 
opération of the roads was concerned, was that before the decree the 
records of ail the transactions of the two companies had been kept in 
one set of books, and since that time they had been kept in two sets of 
books ; and that thereafter until the time of the accident the same per- 
son was président of both, the same person the gênerai manager of 
both, the same person the superintendcnt of both, and the same per- 
sons were the heads of the operating departments of both. 

We are of the opinion also that the évidence showing the relations. 



LEIIIGH VALLEY R. CO. V. DELACHESA, 619 

at the time between the défendant and the Easton & Amboy Railroad 
Company would hâve justified the trial judge in instructing the jury 
that the défendant was hable for the négligent acts of the employés of 
the Easton & Amboy Railroad Company, upon the principle applied 
by this court in the Dupont Case. It was conceded upon the argument 
by the plaintiff in error, and is stated in its brief, that the évidence as 
to the relations between the two corporations, as summarized in the 
opinion of the court in that case, was substantially the same in that 
case and in the case at bar; but it is argued that the principle of that 
case is not applicable hère, because the question there was as to the lia- 
bility of the défendant to a passenger, while hère it is as to its lia- 
bility to a person as to whom it had no contractual responsibility. 
We held in the Dupont Case that where the lines of several railroad 
corporations are conducted as a single road for the purposes of jhe traf- 
fic between différent points originating upon either, the corporations 
may constitute themselves a partnership for the business of such traffic ; 
and when they do, although the gênerai management of each road is re- 
tained by the corporation owning it, the several corporations are 
as to such business, partners, and liable upon the principles of the law 
of agency. We held that the facts proved established that relation be- 
tween the défendant and the subordinate companies of its System, in- 
cluding the Easton & Amboy Railroad Company; and finding this to be 
the relation between the two companies, we held that the défendant was 
liable for personal injuries received by a passenger who had bought a 
ticket of the défendant entitling him to transportation over the Easton & 
Amboy Railroad, and who was injured at a station upon that railroad 
while attempting to board the train in conséquence of an improperly 
constructed platform. The négligence in that case was the breach of 
the implied duty of the railroad carrier, to a passenger to provide him 
with a safe means of access to the train. The négligence in this case is 
the breach of the implied duty of a carrier, who has invited a plaintiff 
to engage in unloading its cars, to afford him proper protection while 
performing the work. We discover no différence in principle between 
the two cases. 

In conclusion it is proper to express our regret that so large a 
part of the long time occupied in the trial of this case in the court be- 
low should hâve been required in trying to prove the relations between 
the défendant and the subordinate railroads of its System. Apparently 
it was difîficult, if not impossible, for the plaintiff to ascertain whether 
the terminal company, the Easton & Amboy Company, or the défendant 
itself, was responsible for bis injuries. The question was not one of 
practical importance to the défendant, but merely whether it should 
be called upon to pay out of one or another of its several purses. It 
does seem as if the court below should hâve been spared this ex- 
penditure of time. 

The judgment is afifirmed. 
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JOHANSON V. SONDHEIM & DOBBINS. 

(Circuit Court of Appeals, Niuth Circuit. May 14, 1906.)' 

No. 1,285. 

CONTBACTS — ACTIOÎÎ FOR BREACH — iNStfFFICIEÎTCT OF COMPI.AINT. 

A coniplaint alleged tliat alter a breacli by défendant of a contract 
to transport plaintiflf and certain property on del'eudant's vessel from one 
jwint to anotlaer "it was tlieu and tliere agrced" tliat défendant would 
transport tlie property on tbe sauie terms on a following vessel, not alleg- 
ed to bave been owned or controlled by défendant, and tbat such vessel 
would reach tbe port of destination "at substantially tbe same tinie" as 
defendant's; tbat plaintiiï sbipped ou tbe the following vessel but by rea- 
soa of delays it did not arrive until several days later than defendant's 
vessel wbereby plaintifC vt-as damaged. Ueld, tbat sucli complaint did 
not State a cause of action, there laeing no oontract nor considération 
alleged which would render défendant responsible for tbe delay com- 
plaiued of. 

In Error to the District Court of the United States for the Third 
Division of the District of Alaska. 

Louis K. Pratt (Cari M. Johnson, of counsel), for plaintiff in error. 
E. E. Cushman and Heilig & Tozier, for défendants in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

GILBERT, Circuit Judge, The plaintiff in error seeks by this writ 
of error to review the ruling of the court belov/ in sustaining the ob- 
jections of the défendants in error to the introduction of any évidence 
on the part of the plaintiff in error on the trial on the ground that 
the complaint of the plaintiff in error failed to state a cause of action, 
and in directing the jury to return a verdict for the défendants in 
error. The complaint alleged in substance the following: That the 
défendants in error were the owners of the steamer Monarch, which 
was plying between Dawson in the Yukon territory of Canada and 
Chena in the district of Alaska; that on or about July 2G, 1904, the 
plaintiff in error and the défendants in error entered into a verbal 
contract, by the terms of which the latter agreed to transport for the 
former a boiler, engine, and other machinery connected with a saw- 
mill at Eagle in said district of Alaska, a team of horses and wagon, 
the plaintiff in error and two of his employés, from Eagle to Chena, 
for the agreed price of $55 per ton for the freight, and $40 each for 
the plaintiff in error and his employés ; that on or about August 1, 
1904, the plaintiff in error had his said freight upon the landing at 
Eagle, ready for shipment, at which time the défendants in error with 
their said steamer reached Eagle en route to Chena, and that the latter 
then and there informed plaintiff in error that they were unable, for 
lack of room, to ship said freight on said steamer as they had agreed 
to do, "and then and there agreed with this plaintiff to forward the 
same and also this plaintiff and his said employés from Eagle to 
Chena upon the steamer Oil City upon the same terms as above men- 
tioned, and further agreed that said freight and passengers should 
and would be delivered and landed at Chena substantially the same 
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time as would be the case were they to go upon the said steamer 
Monarch." The complaint proceeded to allège that about August 
Yth, the Oil City left Eagle with the freight and passengers, but that 
there were delays en route and expenses and loss of time resulting 
from the failure of the plaintiff in error to arrive at Chena until 11 
days after the arrivai of the Monarch to the damage of the plaintiff 
in error in the sum of $923.50. The case came on for trial in the 
District Court, a jury was impaneled, and the plaintiff in error had 
taken the stand and commenced to testify when the court, on the ob- 
jection of the défendants in error, excluded ail évidence, on the ground 
that the complaint wholly failed to state a cause of action, and direct- 
ed the jury to sign a gênerai verdict in favor of the défendants, which 
was done and judgment was entered thereon. 

It is impossible to find in the complaint the statement of any cause 
of action against the défendants in error. There is first alleged a 
contract between the plaintiff in error and the défendants in error for 
the transportation of freight and passengers for an agreed compen- 
sation upon a certain steamer owned by the défendants in error and a 
breach of that contract, but damages are net assigned to the breach, 
and the action is not brought upon that contract. The complaint then 
proceeds to allège that after the Monarch arrived at Eagle and her 
owners had informed the plaintiff in error that they were unable for 
lack of room to carry bis freight, they "then and there agreed" to for- 
ward the same on another vessel upon the same terms. That agree- 
ment is not alleged as a contract. No considération therefor is stated. 
If the complaint had alleged that in considération of their breach of 
their contract the défendants in error undertook to transport the 
freight and passengers on the Oil City to Chena within a stioulated 
time, a différent case would be present-'d. As it is, the allégations as 
to what occurrcd between the parties on August Ist, at Eagle, fall 
short of showing that the défendants in error made a contract or 
assumed any liability. The plaintiff in error admits in his brief that 
the Oil City did not belong to the défendants in error, and was not 
under their control. There is nothing in the complaint to show that 
the défendants in error contracted to be or became responsible for the 
delays which retarded that vessel. It is true, the complaint says that 
it was agreed that the freight and passengers would reach Chena by 
the Oil City substantially at the time of the arrivai of the Monarch 
at that port, but that agreement as it is alleged, amounts to no more 
Ihan a représentation on the part of the défendants in error that such 
would be the case. The substance of the pleading is that after the 
breach of the first agreement the plaintiff in error agreed to ship his 
freight and take passage on the Oil City on the assurance of the de- 
fendants in error that the latter would carry the same on the terms 
provided in the original agreement and would arrive at Chena sub- 
stantiall}'' as soon as did the Monarch. 

The plaintiff in error made no effort to amend his complaint. The 
défendants in error were entitled to judgment on the pleadings as 
they stood, and there was no error in entering the judgment as it 
was entered for the défendants in error. 

The judgment is affîrmed. 
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UNITED STATES v. HERZOG. 

(Circuit Cîourt of Appeals, Second Circuit. Deceniber 20, 1005.) 

No. 54 (3,495). 

1. CUSTOMS DUTIES — CLASSIFICATION — LABELS IN TIIE PlECE. 

In construing tlie provision in Tarifï Act July 24, 1897, c. 11, § 1, Sched- 
ule I, par. .320, 30 Stat. 179 [U. S. Oomp. St. 1901, p. IGOl], for "labels, for 
garments or other articles, composed of cotton," hehl tliat labels are not 
to be excluded tlierefrom because in tlie pièce and requiring to be eut apart 
before used as labels. 
2. Same — "Composed of Cotton"— Abtici.es in Chief Value or CoTTOîf. 

Labels of cotton and silk, cotton tlie chief coinponent, are not to be ex- 
cluded froin tbe provision in Tarife Act Julv 24, 1897, c. 11, § 1, Sobedule 
I, par. 320, 30 Stat. 179 [U. S. Corap. St. 1901, p. 1661], for labels "com- 
posed of cotton," because not comiMsed wbolly of cotton. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

For décision below, see 135 Fed. 919, reversing a décision of the 
Board of United States General Appraisers, G. A. 5,553, T. D. 24,939, 
which had affirmed the assessment of duty by the Collector of Cus- 
toms at the port of New York, on iiierchandise imported by A. Her- 
zog. 

The opinion of the Board reads in part as follows: 

IIOWELL, General Appraiser. The merchandise in question was returned 
by the appraiser as "labels of silli and cotton, cotton chief value," and was 
classified by the collector as dutiable * * * under the provision in Tarife 
Act July 24, 1897, c. 11, § 1, Schedule I, par. 320, 30 Stat. 179 [U. S. Comp. 
St. 1901, p. 1661], for "labels, for garments or other articles, composed of cot- 
ton or other vegetable fiber." The protestant claims that the merchandise is 
properly dutiable * * * under paragraph 322, Schedule I, 30 Stat. 179 
[U. S. Comp. St. 1901, p. 1661], as a manufacture of cotton. • * * it ap- 
pears from an examination of the samples admitted in évidence that tlie 
goods consist of woven strips of colored cotton, about two inches in width, 
and several yards in length, into vehich are woven in coarse sillî, at intervais 
varying from 3 to 6 inches, the names of certain shoe companies, togethpr with 
a word designed to iudicate a particular style of shoe, the goods being intended, 
when properly eut, to be sewn or otherwise attached inside the tops of shoes. 
It does not clearly appear upon vyhat theory the protestant's claims are based. 
The only testimony in the case is that of the importer, who, in addition to 
provins the samples and admitting that the goods are composed in chief value 
of cotton, testifled that he had handled thèse goods for two years and that 
they are sold in the wholesale trade as shoe top facings. If it is contended tliat 
thèse articles hâve a commercial désignation which would excliide thein from 
classification as labels, the évidence is entireiy insufficient to sustain such 
contention. As was said by Judge Lacombe, in charging the jury In Batterson 
v. iViagone (C. C.) 48 î'ed. 289: "Of course it is not enough for a party who 
claims that his article is not within the ordinary meaning of the terms of 
common speech to show that It always has in trade soine spécial name that it 
is called by, unless he goes further and shows that in that same trade the 
gênerai term, which otherwise would cover it, Is used exclusively for articles 
other than the one as to which he claims the spécial désignation." 

The burden of proof in such cases Is on the importer, and the testimony of 
a single interested witness is insufficient to establish commercial désignation. 
Neuss v. U. S. (C. C.) 142 Fed. 281. In Ke Wolff, G. A. 4,2()9 (T. D. 20,047), thls 
board, in passing upon woven cotton initiais, had the benefit of the testimony 
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of manufacturers ani3 dealers In ail klnds of labels, and In that case found 
from the prépondérance of the évidence "that there is no essential différence 
In the meaning of the term 'label' as used in commerce and in common speech. 
According to standard lexicographers, the term, so far as it relates to articles 
of the gênerai character of thèse in question, includes a slip or tag of paper or 
other material, beariug the inscription in the form of a word or words, name, 
monogram, letter, scroll, or trade-mark, Indicating the character, origin, owuer, 
or destination of the article to which It is attached." In our opinion the 
articles hère in question unmistakably belong to that class of goods known as 
labels ; and, as such, being composed in chiet value of cotton. are specially pro- 
vided for in the paragraph in the tariff act under which duty was assessed. 
The protest is accordingly overruled, and the assessment of duty aflirmed. 

The foregoing décision was reversed by the circuit court on the 
ground that the goods were not labels because, not being eut, some- 
thing more remained to be done to them ; also, on the ground that they 
could not be said to be "composed of cotton," within the meaning of 
the law, because made in part of silk. 

D. Frank Lloyd, Asst. U. S. Atty. 
Frederick W. Brooks, for the importer. 

Before WALIyACE, LACOMBE, and COXE, Circuit Judges. 
PER CURIAM. Decree reversed. 
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XClrcuit Court of Appeals, Second Circuit April 2, 190G.)' 

No. 178. 

Shipping — DuMptiro or Deck Load bt Lighter — Liabilitt or Steamshtp fob 
Cacsin» Svvell. 

While a lighter with mahogany logs piled on her deck to a height of 
12 or 14 feet was unloading at a pler, the waves produced by a passing 
vessel caused her to break her moorings and strike two or three times 
violently against the pier, thereby shitting her cargo, and causiug her to 
list to starboard toward the pier. After she had resumed unloading 
and a log weighing some 2500 pounds had been swung over the pier by 
means of a boom GO feet long fastened to the mast 9 feet above the deck, 
she suddenly careened toward the pler, and a large number of the logs 
rolled from her deck and were lost. Held, that conceding the con-ectness 
of a flnding that respondent steamship produced the swell which caused the 
original shifting of the logs, the facts did not show that to bave been 
the proxiniate cause of the loss, so as to render the steamship liable 
therefor, but rather that it was due to the négligence of those in charge 
of the lighter, whose duty it was to correct the list before subjecting her 
to the additional overturning force of the boom and the weight at its end. 

Appeal from the District Court of the United States for the Southern 
District of New York. 
For opinion below, see 134 Fed. 1013. 

Joseph Larocque, Jr., for appellant 
A. F. Cushman, for appellee. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit Judges. 

WALLACE, Circuit Judge. The decree appealed from condemned 
the steamship for the value of certain mahogany logs which were cast 
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overboard and lost by the lighter "Continental," as is alleged by dis- 
placement waves caused by the négligent navigation of the steamship. 

The averments of the libel, and the findings of the district judge, in 
respect to the circumstances of the loss, are not sustained by the 
proofs. The averments and findings are that the waves from the steam- 
ship caused the lighter to break from her moorings and dump part of 
her cargo of logs. The facts are that after the lighter had made fast 
on her starboard side to the dock, and had unloaded some of the logs, 
the waves produced by some passing vessel caused her to loosen her 
moorings and strike two or three times violently against the dock, 
thereby shifting her cargo, and causing her to list to starboard; and 
after the waves had subsided, and about ten minutes had elapsed, and 
after she had again commenced unloading, she suddenly careened to- 
wards the dock to such an extent that 126 logs rolled off her deck. 

The testimony is conflicting upon the issue whether any danger- 
ous swells were caused by the navigation of the steamship, and also 
upon the issue whether the list to starboard of the lighter was due to 
any unusual waves. The testimony of several of the eye witnesses 
was very unreliable, as it appears to hâve been influenced by préjudice 
or excessive zeal ; but as thèse witnesses were examined in the présence 
of the District Judge, we do not feel authorized to disturb his findings 
upon thèse issues. Accepting thèse findings as correct, we think the 
libellant was not entitled to recover, because the évidence does not 
satisfactorily establish that the misfortune was attributable to the orig- 
inal listing of the lighter, and is more consistent with the theory that 
it was attributable to the want of due care subsequently upon the part 
of her master and crew. 

The mahogany logs were of the average weight of 2,500 pounds 
each, and were stowed upon the deck of the lighter in tiers about 12 
or 14 feet high. They were unloaded by means of a derrick, the boom 
of which was 60 feet long, and was fastened to the mast 9 feet above 
the deck of the lighter. Three of the logs had been unloaded before 
the waves appeared. After they had subsided the unloading was re- 
sumed without any further précautions, and it was while the first log 
was being swung over the dock that the lighter careened so violently 
ihat more than half her deck load rolled into the water. Just how far 
the boom had been swung ont at the time does not appear. If it had 
been swung out at right angles, the weight of the log at the end of the 
boom would hâve been équivalent to an overturning force of about 75 
tons. If the lighter was under the influence of a list to starboard the 
weight of the log would be a still more important factor. The dis- 
aster was accelerated by the rolling towards the dock of some of the 
logs which had shifted when the original list occurred, and which 
rolled while the log at the end of the boom was swinging over the 
dock. The concurrence of thèse two causes accounts for the disaster. 
The original shifting of cargo and listing of the lighter were not the 
proximate cause of the accident, if the accident would not hâve hap- 
pened except for the intervening négligence of those in charge of the 
lighter. There had been ample time and opportunity for those in 
charge of the lighter to discover whether the cargo had shifted, and 
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whether tHe vessel was listing towards the dock. If this had occurred 
they should hâve seen it, and when tliey resumed unloading should 
hâve taken some précautions to correct the situation. The burden of 
proof was upon the Hbellant, and the testimony is as consistent with 
the theory that the accident was caused by the négligence of those in 
charge of the lighter, as with the theory that it was caused by the 
fault of the steamship. 
,The decree is reversed, with costs. 



BECK V. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit Aprll 2, 1006.) 

No. 101. 

1. CBiinNAi, Law—TriaI/— Issues. 

Wbere the défendant In a criminal case was tried wîthont hnving 
Interposed a plea to any of the counts of the Indlctment except one, to 
which he pleaded not gullty, the Issue made by such plea Is the only 
one whlch can be tried. 

2. PosT Office— UsiNG Maim to Dkteaud— Vabianck Between Indictment 

AND PROOF. 

A défendant chargea In the Indictment with having devlsed a scheme 
to defraud, to be effected by means of the post o{Hce establishment, 
in violation of Rev. St. § 5480 [U. S. Comp. St 1901, p. 3G9G], must be 
shown to hâve devlsed the particular scberue specified In the indict- 
ment, and cannot be convicted on évidence that is as consistent with 
a différent scheme, whlch, although equally withln the statute, Is not 
charged. 

[Ed. Note. — Use of mails to defraud, see note to Timmons t. United 
States, 30 C. C. A. 86.] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Max J. Kohler, for plaintiff in error. 
Henry L. Stimson, U. S. Atty. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

WALLACE, Circuit Judge. Upon the authority of Crain v. United 
States, 168 U. S. 625, 16 Sup. Ct. 953, 40 L. Ed. 1097, as the défend- 
ant was tried without having interposed a plea to any of the counts of 
the indictment except one, it must be held that there was nothing for 
the jury to try except the issue made by the plea of not guilty to that 
count. That count charged the défendant with an offense under sec- 
tion 5480 of the Revised Statutes [U. S. Comp. St. 1901, p. 3696], 
which consisted (1) in having devised a scheme to defraud divers per- 
sons to the jury unknown by inducing them to purchase certain green 
paper, supposing they were purchasing the counterfeit obligations of 
the United States; (2) to be effected by opening correspondence with 
such persons by means of the post office establishment of the United 
States ; and (3) which scheme défendant attempted to exécute by mail- 
ing a letter in the post office at the city of New York on the 29th day 
of July, 1902, addressed to one Du Bois, containing, among other 
145 F.— 40 
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things, instructions how to comraunicate with the seller. The évidence 
iipoii the trial did not show that such a scheme to defraud had becn 
devised. The évidence was consistent with a scheme to sell counter- 
feit money, rather than one to sell green, paper as counterfeit money. 
The trial jiulge instrncted the jury that they could convict if they found 
the défendant had devised either scheme. This instruction was donbt- 
less given because some of the other counts in the indictment alleged 
the scheme as being one to sell counterfeit money, and the court assum- 
ed that the défendant was upon trial under ail the counts. The instruc- 
tion was duly excepted to, and reaches an error which must lead to a 
reversai of the judgment. The effect of the instruction was to author- 
ize the jury to convict the défendant of an offense for which he was 
not upon trial. One of the essential éléments of thê offense created 
by section 5480 is that the person charged must hâve devised one of 
the schemes therein enumerated. The défendant was on trial for one 
offense, and he may hâve been convrcted of another. 

The record présents a serious question, whether the évidence of the 
Rankin transaction, which took place nearly a year after the offense 
for which the défendant was tried, was compétent; but there are no 
exceptions which suiïîciently reach the point. 

The judgment is reversed. 



VON FABER-CASTEIjL V. FABER. 

(Circuit Court of Appeals, Second Circuit. Aprll 25, 190G.) 

No. 180. 

TE.iDE-NAMES — "FAUEr" PENCILS — UnFAIR COMPETITION. 

Défendant, .Tolm Eberhard F;iber, held, not entitled to use the word 
"Fa'ier" witliout the preflx "E." or ".T. E." or "Eberliard" or "J. Eber- 
hiu-d" on lead pencils sold in compétition with the Germaii house of 
A. W. Faber. 

[Ed. Note. — TJnfair coni]3etition. see notes to Scheuer v. Muller, 20 C. 
C. A. IGô; Lare v. Harper & liroa., 30 C. C. A. 376.] 

On Motion to Amend Mandate or for Leave to File Bill of Review. 
For former opinion, see 139 Fed. 257. 

Before WALLACE, TOWNSEND, ànd COXE, Circuit Judges. 

FER CURIAM. This court did not intend to décide that the de- 
fendant was entitled to use the word "Faber" as applied to pencils and 
stationers' goods without the prefix "E." or "J. E." or "Eberhard" or 
"J. Eberhard," and indeed the only question which was argued upon 
the appeal was whether he had been guilty of an unfair use of the 
Word with some one of thèse différent préfixes. The decree of the 
court below, however, enjoined him from the use of the word "Faber" 
or "Faber Pencil Company," or "E. Faber Pencil Company" or any 
like or similar désignation in which the name "Faber" is used without 
the prefix "Eberhard" or "John E." or "J. Eberhard." 

In order to remove any doubt as to the effect of the mandate which 
this court bas issued directing the Circuit Court to dismiss the bill, we 
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bave concluded to gratit leave to the petitioner to file a biU of review 
in the Circuit Court to modify its decree of August 8, 1905, made 
pursuant to the mandate of this court, so as to provide that the bill of 
complaint be not wholly dismissed and enjoining the défendant from 
using the vi^ord "Faber" without some one of the prefexes mentioned, 
and to grant leave to the Circuit Court upon hearing such bill of re- 
view to modify its decree accordingly. 



STANDARD COMPUTING SCALE CO. v. COMPUTING SCAUE CO. 

(Circuit Court of Appeals, Sixth Circuit May 12, 1906.) 

No. 1,485. 

Appeal — Reversai. — Insufficiency of Record. 

Where the record fails to show faets essential to a proper décision of 
the case by the appellate court, it wiil reverse the decree on its own motion, 
and remand the case for a rehearing with directions to permit the talcing 
of further évidence. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Michigan. 

Charles H. Fisk, for appellant. 

Paul A. Staley and Border Bowman, for appellee. 

PER CURIAM. The court finds itself unable, upon the transcript 
from the court below, to détermine with any degree of certainty the 
rights of the parties to this litigation. 

It is therefore ordered, upon our motion, upon authority of Barber 
V. Coit, 118 Fed. 272, 55 C. C. A. 145, and the cases there cited, 
that the decree of the court below be set aside, and the case remanded 
to the court below, with direction to remand to the rules, with leave 
to both parties to take such additional évidence as they may be ad- 
vised. The appellant will pay ail of the costs of this appeal. The 
costs below will abide final decree there. 
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MARLIN FIREARMS CO. r. DINNAN. 

(Circuit Court of Appeals, Secona Circuit. April 2, 1906.) 

No. 115. 

PATEÎs'TS IWFETNOEME?JT "TAKE-DOWN" GUNS. 

The Ilepburn patent, No. 584,177, for a gun of the "take-down" pattem, 
and relating to means wliereby tlie barrel and stoclc i>ortions may be readily 
detaehod from eacli otber, covers iiierely inii)roveTiients ou the prior art. and 
its daims must be uarrovvly coustrued. As so coustrued, held not infrluged. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Connecticut. 
For opinion belovv, see 139 Fed. C58. 

Louis C. Raegener and Milton E. Robinson, for appellant. 
Robert C. Mitchell, for appellee. 

Before WALLACE, LACOiV-IBE, and TOWNSEND, Circuit 
Judges. 

PER CURIAM. The décision of the court belovv was that claims 1, 2, 
3, 4, 7, and 8 of the patent to Hepburn (No. 584,177, granted June 
9, 1897) were valid and had been infringed by the défendant. The 
assignment of error which has been argued upon this appeal is wheth- 
er the court below correctly decided that tlie claims had been in- 
fringed. 

The first four claims cover an invention in "take-down" guns, and 
specify the means whereby the barrel portion may be readily detached 
from the stock portion for convenience in packing and transporting the 
gun. The invention is more particularly described in the spécification 
and illustrated in the drawings as relating to a magazine firearm, but 
the four claims are not limited to a firearm of that description, and 
the speciiication is carefully framed to exclude the necessity of such 
a limitation. The fourth claim is the broader of the four, and it is con- 
ceded that, unless that one has been infringed, infringement cannot be 
established of the other three. It reads as follows : 

"(4) In a firearm, a barrel portion can-ying a rearwardlj'-extending side 
plate, a stoclî portion earrying a forwarUly-extending side plate, attacliing- 
tenons carried by sftid plates, a recess in the stock portion to receive tlie tenon 
of the barrel portion, and a recess in the barrel portion to receive the tenon 
of the stock portion, and means for detachably holding said parts in an en- 
gaged position." 

The parts enumerated réside in the breech-casing or receiver of the 
gun, which is a chamber between the barrel and stock for holding the 
lock and breech-operating mechanism of the gun. The claim cannot 
be given the broad construction due to a pioneer invention, because 
Flepburn was merely an improver in the prior art. This is sufficiently 
shown by the patent to Mason of December 6, 1893, which describes 
an invention which "consists in making the portion of the receiver 
which carries the barrel détachable from the remainder of the receiv- 
er which is attached to the stock, combined witli mechanism for se- 
curely locking the parts together, yet so as to permit their ready sepa- 
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ration." The patent to Bennett of the same date is for a similar in- 
vention. Nor can the daim be constrtied to cover any arrangemerit of 
plates, mortices, and tenons in the receiver of a "take-down" gun, for 
assembhng and detaching the barrel portion and the stock portion to- 
gether with means for detachably holding the parts in an engaged 
position. This arrangement is shown in the Mason patent, and also 
in the Bennett patent. In each of thèse patents the receiver is as- 
;,embled and detached by a lower plate attached to the stock portion, 
the side plates remaining attached to the barrel portion, and the side 
plates and the bottom plate are provided with tenons which fit into 
corresponding recesses in the other part of the receiver, and a screw 
is employed (as is donc in the patent in suit) as the means for hold- 
ing the assembled parts in an engaged position. What Hepburn did 
that was new was to assemble and separate a receiver at the side 
plates, by providing that one side plate should remain attached to the 
stock portion, and the other to the barrel portion. This, of course, 
involved the provision of suitable tenons and mortices. 

It is apparent, from what has been said respecting the prior art, 
Ihat the fourth claim must be limited to an arrangement of side plates 
and tenons substantially such as is shown in the patent. According 
to the spécification, the side plates must be attached, one of them (D) 
to the barrel portion of the receiver, and the other (F) to the stock 
portion. The side plate attached to the stock portion is provided with 
a tenon (F') "projecting into an under-cut recess" in the barrel por- 
tion. The side plate (D) is provided with a tenon (D') "adapted to 
]jroject under an abutment or projection (I) in the upper tang of the 
stock portion of the arm." The spécification proceeds : 

"Ad.i-icent to the tenon (D') is a reeess CP^) to oorreR]ion(l sutistantially 
to tlio shape of tlie abutment (I), so tliat when the parts are asfiombled the 
abntiiieut (I) will enter therein, preventing vertical clisplacemeiit of the 
parts." 

The gun of the défendant has the side plates of the claim, and the 
side plate attached to the stock portion is provided with a tenon which 
niay be deemed the équivalent of that shown in the patent ; the tenon 
and its recess being substantially like those shown in the Bennett pat- 
ent. But it does not hâve any tenon in the side plate wdiich is attached 
to the barrel. The attempt, by the expert, for the complainant to treat 
the projecting head of the screw upon which the hammer is mounted 
as a tenon for this side plate, is too absurd to merit discussion. In 
the defendant's gun there is a tenon in the stock portion of the re- 
ceiver which fits into a recess in the top plate of the barrel portion, 
but thèse are not the équivalents of any recess or tenon shown in the 
patent. The receiver of the patent has a top plate, but the top plate 
has no recess, and, of course, there is no corresponding tenon in the 
stock portion of the receiver. Considered collectively the arrange- 
ment of tenons and recesses is not that of the patent, because they do 
not co-operate in the same way. The spécification says: 

"The opération of detaching the stock portion from the barrel comprises: 
First, loosening the screw (J), second, swinging the stock so as to frce the 
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tenon (D') from its refoss ; and, lastly, drawing the stock reai'wardly to 
withdraw tlie tenon (V) from the recess in the reiuforce (G). To attach 
the parts' the steps are reversed." 

In the defendant's gun, after loosening the screw the stock miist 
first be drawn rearvvardly to enable the tenon to be freed from its re- 
cess. Thus, while the tenons of the patent must first be loosened 
latitudinally, those of the defendant's gun must be loosened longitud- 
inally. 

The claim makes attaching tenons carried by both side plates one of 
its éléments, and corresponding recesses to receive thèse tenons an- 
other élément. As the defendant's gun has only one of the tenons and 
recesses, it does not infringe the claim. It was open to the défendant 
to avail himself of the arrangement by which one side plate was to be 
carried by the stock portion of the receiver, and the other by the bar- 
rel portion. If that in itself had been patentable, it is unfortunate for 
the complainant that a claim for such an arrangement was not insert- 
ed in the patent. But the patentée saw fit to limit the claims to such an 
arrangement when reinforced by a particular location of tenons and 
recesses, and the claim cannot be enlarged by construction by omit- 
ting thèse parts. 

It remains to consider claims 7 and 8. Claim 7 is as follows: 

"In a flrearm, a barrel portion varying a rearwardly extending side plate, 
and an overlapping top pièce, a projection carried by said side plate under- 
neath said top pièce and spaced apart therefrom, a reeiprocating breech-bolt 
in the space between said top plate and said projection, and means for de- 
tachably holding said breech-bolt in its operative position." 

It is admitted that ail the cléments of this claim are found similarly 
combined in the prior Hepburn patent. No. 434,062, except the "means 
for detachably holding said breech-bolt in its operative position." The 
only grounds on which complainant seeks to avoid anticipation are 
that the prior Hepburn patent was not for a "take-down" gun, and 
that the means therein shown for holding the boit in position are in- 
operative when the gun is taken apart. But this claim is not confined, 
in terms, to a "take-down" gun, but is for the combination in "a fire- 
arm." Furthermore, it does not specify the éléments covered by 
claims 1, 2, 3, and 4, which are essential in the construction of a "takc 
down" gun. It is admitted that the sole other différence in construc- 
tion between the prior patent and that in suit consists in the means for 
holding the boit in position. Thèse means comprise a groove on one 
side of the breech-bolt and a corresponding rib on its support "by 
which means," as the patentée says, "the said breech-bolt is prevented 
from becoming accidentally detached from its support." This con- 
struction is nothing except the ordinary tongue and groove common 
in the gênerai field of the arts, and is utterly devoid of any claim to 
patentable novelty. Even if it could be supported on any theory, it is 
not infringed by defendant's retaining device, which is mounted on 
its action bar, is not carried by the side plate, and opérâtes in a totally 
différent manner. 

Thèse same considérations apply to claim 8. This claim, however, 
does embrace the éléments of a "take-down" gun, and is confined in 
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ternis to a magazine firearm. We think, however, in view of the con- 
clusions reaclied as to claim 4, that this claim cannot be broadened to 
embrace any construction other than that described in the spécifica- 
tions. It is clear from the language of this claim that the "means for 
detachably securing said parts in the operative position" are the re- 
taining device for the breech-bolt covercd by claim 7, from whicli claim 
it is only differentiated by the inclusion of the "take-down" éléments 
in a magazine firearm. 

The decree is reversed, with costs, and with instructions to the 
court belovv to dismiss the bill with costs. 



IMARLIN FIREARIMS CO. v. KELLOGG. 

(Circuit Court of Appeals, Second Circuit. April 6, 190G.) 

No. 17G. 

Patents— Infbixgement—Breech-Loading Guns. 

'J"he Hepburn patent. No. 434,ri(p2, for a breeeli-lo.Tdinj; gun, clnim 27, 
whicli relates to an improved hook extractor, lickl not infriuged. 

Appeal from the Circuit Court of the United States for the District 
of Connecticut. 

For opinion below, see 139 Fed. 31. 

ililton E. Robinson, for appellant. 
Robert C. Mitchell, for appellee. 

Before WALEACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

PER CURIAM. This appeal questions the correctness of the dé- 
cision of the court belovv that claim 27 of the complainant's patent 
(No. 434,062, for breach-loading guns, granted to Hepburn August 
12, 1800) was valid, and had been infringed by the défendant. 

The part of the spécification upon which the claim is founded is as 
f ollows : 

"The .solid walis of tlie hreech boit tlius take a!l tbe sti'ain broucht upon 
the shank of the extractor, and there are no holding screws to conie loose or 
wear out. On oiie slde of tlie shank is a projection which fits in a correspond- 
ing reeess forn\ed in the side wall of the long recess, as shown. and which 
serves to lock the extractor in place and prevent it from bcing pullod endwise 
out of its seat when exti'ueting the shell. l'he extractor thus niade is siinply 
set in the reeess without other fastening; it heing preveuted froin risùng by 
the top wall of the frame when the breecli boit is in position, but being fre(> 
to be llfted out when the liolt is dctachod. l'y tiiis construction I avoid the 
use of any pin or serew and am enabled to reniove the extractor wlieiiover 
desired by the thunil) and flnger without the use of a tool." 

The claim is as follows: 

"(27) In combination with a reciproeatin.g Ijreech boit for a gun, the 
sprlng hook extractor, t, set in a longitudinal reeess or groove eut in said 
boit in position to hold the shank of the extractor agahist tlie strain of its 
elastic hook and [in the act of eugaging tiie cartridgoj by the opposite solid 
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walls of gaid groove; the said extractor being lield against longitudinal move- 
juent in said groove by au enlargemeut arrangea to fit in a corresponding 
recess in the boit, siibstantially as described." 

The claim covers an improvement upon spring-hook extractors in 
breech-loading guns. such as had been shown in the prior patent to 
Barton (original and reissue) and the earlier patent to Hepburn, of 
April 2, 1889, which improvement consists in détails of construction 
v/liich may possibly hâve involved invention ; but if so, invention of a 
very limited s.cope. The extractor of the défendant does not hâve one 
of thèse détails of construction which, by the claim, is made essential. 
It is not "held against longitudinal movement in said groove by an 
enlargement" [the projection, w] "arranged to fit in a corresponding 
recess in the boit." The extractor of the defendant's gun is secured by 
the use of a pin, and cannot be removed "by the thumb and finger" 
or "without the use of tools" ; and, therefore, differs materially f rom 
the extractor described in the spécification and specified in the claim. 
The pin in the defendant's gun passes not only through the extractor, 
but entirely through the breech boit. It is not an équivalent of the 
projection, because the invention described in the spécification con- 
sists in part in dispensing with the pin or screw and substituting there- 
for the projection. 

The décision of the court below practically makes the claim a new 
one, and broadens it to cover an extractor which, if it could hâve been 
the subject of a patent, is not the subject of the claim. 

Because infringenient was not established, the decree is reversed, 
with costs, and with instructions to the court below to dismiss the bill, 
with costs. 
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SCirOCK V. OLSEN & TILGXER MFG. CO. et al. 

(Circuit Court, N. D. Illinois, E. D, February 2, 1906.) 

No. 2G,4S8. 

Patents — Infbikoement — Babkel Washers. 

The Kiamt patent, No. 400,.34C, and the Sclioek patent. No. OOS,!."», each 
for a barrel-wasliing apparatus, construed, and, as liuiited by the prior 
art, held not inl'ringed. 

In Equity. On final hearing. 

Briesen & Knauth, for complainant. 
Banning & Banning, for défendants. 

KOHLSAAT, Circuit Judge. The complainant filed his application 
in the patent office May 14, 1897, for a barrel washer. Some of the 
claims therein stated were rejected on the patent issued to Klamt 
March 26, 1889, No. 400,346, for a barrel-washing machine. There- 
upon complainant purchased the Klamt patent, and now asserts that 
it contains certain basic claims broader in scope than those of his own 
patent. For this reason he now brings suit upon claims 1, 2, and 3 
of the last-named patent, and claims 1-5, 7, and 8 of the Schock 
patent, which read as foUows: 

Klamt patent, No. 400,346 : 

"(1) The improved automatic barrel-washing machine herein described, 
combining a tank adapted for filling barrels with water, top and end brushes 
operated by levers for washing and scrubbing said barrels, a tank adapted 
for cleansing and rinsing the barrels after being washed and scrubbed, rollers 
to cause the barrel to revolve, and an arm for automatically transferring the 
barrel to the rinsing tank, as and for the purposes set forth. 

"(2) An automatic barrel washer, combining a plurality of washing tanks, 
a carrier for conveying or transferring the keg or barrel from one tank to the 
next, and a scrubber or washer for removing the adhering dirt in the transfer, 
as set forth. 

"(3) In a barrel-washing machine, a water tank, a revolving shaft provided 
with arms for receiving, holding, and automatically discharging the barrel 
from the tank, pawl and ratchet wheel for regulating the motion of the shaft, 
crank, levers, and rods Connecting said shaft with the main driving shaft of 
the machine, substantially as described and for the purposes set forth." 

Schock patent. No. 605,138: 

"(1) In a barrel-washing apparatus, the combination of a barrel feed tank, 
an inclined run in said tank adapted to support a plurality of barrels, and to 
enable them to move thereon in one direction, and revolving hooks and means 
for revolving them in the opposite direction, so that they will mechanically 
pick the first of said barrels off! of the inclined run in the feed tank, substan- 
tially as described. 

"(2) In an appar.atus for soaking, scrubbing, and washing barrels at one 
continuons opération, the combination of a scrubbing deviee, a feed tank, 
meehauism for transferring the barrels from the feed tank to the scrubber, 
and gravity runs within the feed tank for automatically fcediug barrels in one 
direction to the transferring mechanism moving in the opposite direction. 

"(3) In a barrel-washing apparatus, the combination of a barrel feed tank, 
gravity runs therein in pivotai connection with the tank, and means for 
adjusting the said runs so as to give the keg the desired quantity of water, so 
that large and smal] packages can be supplied witH water to the desired 
extent, substantially as described. 
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"(41 lu a barrel-washing apparahis, tlie combination of a barrel fopd tank, 
movable gravity runs therein, means for raisiug and lowering one eud of the 
l'Uîis wbereby to supply tlie barrels on tbe runs with the desired quantity of 
Wiiter, and means for lifting the barrels off of said runs. 

"(5) In a barrel-washing appai'ntus, tbe combination of a barrel feed tank, 
gravity runs tberein, amis for picking up barrels froni tbe gravi ty runs and 
delivering tbe sanie from the tank, and gear for operatiug the aruis in a 
direction opposite to the motion of the barrels on tbe gravity runs. * * ♦ 

"(7) In an apparatns for soaking, scrubbing, and washing barrels by one 
continuons opération, tbe eoml)ination of the barrel feed tank, inelined runs 
tberein, means for adjusting the runs to various inclinations, means for lift- 
ing tbe barrels from tbe barrel feed tank, and a barrel serubber to which tbe 
barrels are delivercd by the lifting mechanism, tbe barrel in tbe serubber being 
automatically disebarged and replaced by the uext succeeding barrel delivered 
from tbe lifting means. 

"(8) In an apparatus for soaking, scrubbing, and washing barrels by one 
continuons opération, tbe combination of a barrel feed tank adapted to con- 
tain a plurality of barrels, inelined gravity runs within said tank, along which 
runs the barrels are tree to move from end to end, a barrel serubber, revolving 
hoolis moviiig in a direction opposite to that of the feed of the barrels, said 
hooks being adapted to lift the first barrel of the séries off tbe runs, and de- 
liver it from above to the serubber ; the barrel in the serubber being automat- 
ically replaced by the next succeeding barrel delivered from the revolving 
hooks." 

Claims 1 and 2 of the Klamt patent are for a two tank barrel- 
washing machine, with scrubbing mechanism located between the 
two tanks. The barrels to be cleaned are first plunged into a long 
tank of hot water, where they are submerged and soaked inside and 
out for the purpose of dissolving the unclean substances. They are 
then moved slowly along curved guideways, rolling and taking water 
as they go, to the opposite end of the tank onto roUers, where they 
are rotated rapidly against end and side brushes, which scour off the 
loosened matter. At the same time the water inside is violently 
agitated by the rolling process. The bung and spiggot holes being 
open, the water gradually escapes, carrying the dirt with it. The 
barrels are then carried to the cold water tank and rinsed. Claim 3 
calls for one of the tanks, but does not say which one, and sets out the 
spécifie receiving, discharging, and operating devices, not particularly 
involved on this hearing. From the time the barrels are placed in the 
tank until they are delivered upon the rollers, they are forced along 
by rotating arms. 

The claims of the Schock patent in suit call for a long tank having 
an inelined run, two skids higher at the receiving end than at the 
discharging end, means for raising or lowering the discharge end 
thereof, so that it may be adapted to difi:erent sized barrels, revolv- 
ing hooks arranged to pick up the barrel from the lower end of the 
skids and deliver it to the serubber, thence to be removed by impact 
with the succeeding barrel. The serubber and its opération are sub- 
stantially those of the prior art. The différence between the two 
consists mainly in the inelined runway or skids, whereby the barrel 
is automatically moved to the lifting arm at the discharge end of the 
tank, and the absence of the second tank. The arrangement is simple, 
and, according to the record, very satisfactory. If it is to be treated 
as a valid combination, as appears to be conceded, I see no reason 
in the présent suit for joining the Klamt patent. 
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Complainant, Schock, in applying for his own patent, insisted that 
the latter patent did not cover an operative device. This point is not 
insisted on in the briefs, and need not be further considered. De- 
fendants' device is shown in a bine print, marked "Complainant's 
Exhibit 5." It undoubtedly contains many of the éléments of the 
Schock patent. 

For the défendants, it is insisted that both in the prior art and in 
prior public use that patent is anticipated. Every élément in the com- 
bination is old. The hot water tank, the rotating roUers, and the ad- 
jacent brushing device are in the combination shown in the Gott- 
fried patent, No. 450,149, issued April 14, 1891, as were complain- 
ant's lifting hooks or arms. With regard to the means for adjusting 
the discharge end of the skids in order to vary the depth of water, 
the patent office held that it required no invention to make anything 
adjustable, and the claims covering that matter vi^ere rejected, as 
appears from the file wrapper and contents of the Schock patent. To 
the same efïect was the holding of the patent office as to the inclined 
or gravity runs. Thèse appear in patent No. 489,066, granted Ander- 
son, January 3, 1893, for a barrel washer. This latter patent, how- 
ever, does not make the forward movement of the barrels in the 
tank dépend alone upon gravity, but assists such advance by positive 
mechanical propulsion, which serves also to lift the barrel from the 
tank onto the approach to the scouring device. In view of the above, 
it is évident that, unless complainant's patent contains patentable 
novelty, in that it provides in combination with the other devices of 
the prior art for (1) inclined skids crcating a gravity run, and (3) 
a stop and other mechanism for feeding the barrels to the scrubber. 
it becomes so narrowed that défendants do not infringe. Upon thèse 
points défendants invoke prior public use. 

According to a number of witnesses, défendants Olsen and Tilg- 
ner in 1892 placed several Anderson barrel washing machines in 
position for the Blatz brevi'ery. Thèse witnesses further show that 
in 1894 one of thèse tanks was stripped of its mechanical propelling 
mechanism, and fitted with inclined skids, i. e., gravity runs, and that 
lifting arms were substituted for the lifting device of the Anderson 
patent. There is some confusion between the witnesses as to the 
incline of the skids or track. Some of the witnesses swear that it 
was présent, others did not notice particularly, while some assert that 
the barrels were advanced by force exerted by a man in charge ; that 
they did not move freely toward the lifting arms at the discharge end 
of the tank. On the whole, it seems to be fairly established that 
there was some incline to the skids, though not enough to cause the 
barrels to resist the action of the water and move freely toward 
the discharge. Undoubtedly, it is of advantage that the dé- 
cline should be sufficient to cause the barrels to gravitate 
to the lifting arm. Much of the record and briefs is taken 
itp with this tank. It had, as an Anderson tank, a descending 
track or runway for the barrels. This was removed, and rails or 
skids were constructed in lieu thereof, so that the gravity run was be- 
fore those working the change at the time. This tank was used in 
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this way for about six months regularly, and thereafter only on occa- 
sion when needed. When this tank was abandoned, the hooks and 
other parts of the mechanism were transferred to another tank, and 
io on up to the beginning of this suit. Défendants' tank resembles 
this modified Anderson tank quite as closely as it does that of 
Schock. There also appear in évidence certain other barrel-washing 
tanks used respectively at the Cream City Brewery and the West Side 
Brewery, Chicago, 111. The latter discloses a gravity run frora the 
receiving end to the discharging arms, upon skids or tracks, as well 
as a stop. The model of this tank, marked "Défendants' Exhibit, West 
Side Brewery 1889, Barrel Soaking Tank," is identiiied by witnesses. 
Its détails vary from those of the patent, but sliovv ail the principles 
required to make it operative, as to make its work of cleansing bar- 
rels a continuous opération. The Cream City Brewery tank is simi- 
lar to the Blatz machine, but bas a horizontal track. Both of thèse 
tanks were in use before the Schock patent was applied for or invented. 
The fact that the tanks of the latter patent bave gone into extended 
use is persuasive as to their merit. Whatever that is must be found 
outside the défendants' device. In vievv of the state of the art and the 
facts showing prior use, I am of the opinion that none of the claims 
in suit is infringed by défendant. 

The bill is dismissed for want of equity. 



AMERICAN GRAPIIOPHOXE CO. v. TJNIVERSAL TALKIKG MACHINE 

MB^G. CO. 

(Circuit Court, S. D. New Yorli. February 19, 190G.) 

Patents — Anticipation — Process fob Makino Sound Rbcobds. 

The Jones patent, No. OSS.TIW), for a nietliod of producing sound records 
for use in talliing maeliines of tlie gvanioiilione ty)io, iu wliich the original 
record is produced by cntting or engraving tlie souud groove on a plate of 
waxlilîe material by means of the vibrations of the stylus, and a metallic 
matrix is formed tbereon by electrolysis. from wliieh tlie duplicate records 
are made by impression, is void for anticipation in the prior art. 

In Equity. On final hearing. 
See 118 Eed. 1030. 

Elisha K. Camp (Philip Mauro and C. A. L,. Massie, of counsel), 
for complainant. 

Horace Pettit, for défendant. 

HAZEE, District Judge. This action relates to the validity and 
infringement of patent No. 688,739, dated December 10, 1901, granted 
to Joseph W. Jones, on application filed November 19, 1897, for pro- 
duction of sound-records. The suit was originally brought by the 
patentée, but subscquently the American Graphophone Company ac- 
quired the absolute ownership of the patent by purchase, and there- 
upon a supplemental bill was filed bringing in tbe présent complain- 
ant. This invention lias for its particular object a method of dupli- 
cating or producing copies of an original sound-record of the zigzag 
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type, which was especially adaptée! for use in a talking machine !<nown 
as the "Gramoplione," inventer! by Emiie Berliner. At t!ie date of 
tlie patent in suit, tlie plionograpli, t!ie invention of Edison, tlie 
graplioplione, tlie invention of Be!! & Tainter, and t!ie gramopiione 
were l<nown to t!ie art and tiieir distinguishing cliaracteristics wel! 
imderstood. A brief summary, therefore, of tlie différent styles of 
sound-records wi!! sufîice. Original sound-records of the Berliner 
patent, No. 548,623, consist of fiât zinc records having etched on their 
surfaces a great number of infinitely smal! undulatory grooves of 
uniform depth, representing sound-waves. Tlie sound-record of the 
invention adapted for use in taiking machines, of which Mr. Edison 
and Messrs. Bell and Tainter were the inventors, consisted of cylin- 
drical taolets having eut or engraved on their surfaces vertical un- 
dulations or irregularities of varying depth. In this controversy, we 
are not concerned with the construction of a machine or apparatus 
embodying the reproducing style, the adjustnient of the record tablet, 
the reproducer diaphragm, the laterally undulating record, nor, indeed, 
the mechanica! steps by which the record is enabled to effectuate the 
resuit. The distinctive purpose of the patentée, as stated by him, was 
the process or method of duplicating or multiplying a sound-record 
having latéral undulations of even depth. This object involved the 
method already known of producing the original or niaster record, 
the subséquent steps of making a metallic matrix by electrolysis, sep- 
arating the sanie from the original record, and thereupon repeatedly 
pressing the matrix into a suitable yielding materia! so as to produce 
a vendible article. The clainis which are descriptive of the alleged 
invention read as follows : 

"(1) Tbe herein described inetliod of produeinp; sound-reeorcls, which con- 
sists in cntting or engraving upon a tablet of suitable material, by means of the 
latéral vibrations of a suitable stylus, a reeorrt-groove of apprecial)le and prac- 
tically uniform depth and having latéral undulations eorresponding to the 
sound-waves, next coating the sanie with a conducting material. tlien forming 
a matrix thereon by electrolysis, and flnally se])arating this matrix and pre.ss- 
Ing the same into a tablet of suitable material, substantially as described. 

"(2) The process of producing commercial sonnd-rwords of the type indi- 
cated, which consists of first preparing a flat tablet or disk of soft waxlike ma- 
terial, then engraving thereon by me.ans of the latéral vibrations of a suitable 
stylus a record-groove of appréciable and uniform depth and having latéral 
undulations corresponding to sound-waves, next rendering the surface thereof 
electrically conductive, then forming a matrix thereon by electrolysis, next 
separating the matrix from the original record disk without the use of beat, 
and flnally impressing said matrix into a dislv of suitable material to form the 
ultimate record, substantially as described." 

Claim 2 contains the élément of removing the matrix from the mas- 
ter record without the employment of beat. In other respects it is 
similar to the first. The défenses interposed are anticipation, non- 
infringement, want of patentability, in that the process described in 
the spécification is for a mode of opération in which no elemental 
change is accomplished or chemical action effected. Tlie latter dé- 
fense wil! be briefly considered first. Does the process disclose a 
patentable invention? Assuming that the patent does not involve a 
chemical effect, tliough electroplating is one of the éléments, it never- 
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theless is thought that the séries of acts described in the Jones patent 
produce a definite and useful resuit essentially différent from that 
described in the patents to Berliner, and one that would be patentable 
if the steps taken were not fully disclosed in patents of prior date. 
It is alvvays important in considering a process patent to hâve in 
mind the fact that a similarity of machinery used to efïectuate the re- 
suit is wholly immaterial. Carnegie Steel Co. v. Cambria Iron Co., 
185 U. S. 403, 22 Sup. Ct. 698, 46 h. Ed. 968. The patent is granted 
for the way the thing is accomplished, including the séries of steps 
used to produce the article. That an old resuit brought into existence 
by a treatment upon certain materials theretofore unknown is entitled 
to the protection of the patent laws cannot be disputed. Cochrano v. 
Deener, 94 U. S. 780, 24 L. Ed. 514; Lawther v. Hamilton, 124 U. 
S. 1, 8 Sup. Ct. 342, 31 L. Ed. 325 ; Eastern Paper Bag Co. v. Stand- 
ard Paper Bag Co. (C. C.) 30 Fed. 63; Crâne v. Price, 1 Web. Pat. 
Cas. 626. By analogy, the same principle governs a process which 
dépends upon the corrélation of différent mechanical éléments to ac- 
complish a new and bénéficiai resuit. In Kirchberger v. American 
Acétylène Co. (C. C.) 124 Fed. 764, affirmed 128 Fed. 599, 64 C. C. A. 
107, Judge Ray comprehensively stated the rule as follows: 

"When a patented process or machine proves a faihire, is inoperative, and 
anotliei' follows, and is a success, in its opération, the latter is a new invention 
and patentable, even though w'e liave the same machinery or parts of machin- 
ery, but they are eomhined or put together in a new way ; and this is true even 
if the latter eombination closely follows and resembles the first, provided there 
be a différence. In sueh case it is évident that the later patentée has suc- 
ceeded where the other failod ; that he has discovered or invented the desired 
thing to aecomplish a new and iiseful resuit ; that his change, however unim- 
portant it may seeni to the observer, is the key to the whole situation." 

That a sound-record of the t3'pe in question, and the materials by 
which the resuit is attained (except the graving élément), separately 
considered, were familiarly known, is not seriously disputed. Nor is 
it contended that the patentée was a pioneer in making sound-records. 
Whether the différent steps of the process in suit were old must be 
ascertained by an examination of the antécédent art. Such art as 
imderstood by the patentée is thus stated in the spécifications : 

"Heretofore, records of this character, generally known as 'gramophone 
records,' hâve been produeed by first tracing the latéral undulations or zig- 
zags in a fatty (inky) film that protects an etching-surface, then etehing this 
tracing into the material to form a groove, then ruunlng a blunt stylus through 
this groove to smooth the ragged etehed surface, and finally electroplating this 
touched-up surface and pressing the matrix so formed into a suitable material 
to form the commercial record." • 

The above method, at the date of the invention, was concededly 
practiced to produce the master record of the gramophone, as claimed 
in patent No. 382,790, and in later improvements patents issued to 
Mr. Berliner. The elicited facts show that the departure of the 
patentée from the process of Berliner consisted of abandoning the 
etehing feature and adopting in its stead a method of cutting or en- 
graving in a substance of less resistence. Complainant claims that 
ihe process by which cylindrical records were engraved is unsuitable 
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to Sound records having a groove of uniform depth. This daim, 
however, is stoutly resisted by the expert witnesses for the défendant. 
The question is wliether Jones discovered a radically différent method 
for duplicating sound records of tlie zigzag type. The patentée, 
further describing his process, says: 

"TMs original record is then (after cutting or engraving the wax) pre- 
pared for receiving the electroplate deposit by coating its surface with an 
electric condu<;ting médium, such, for instance, as carbon (graphite), as com- 
monly employed in the process of electroplating, or, as a substitute. nitrate of 
silver. This coated plate is then placed in an electroplating bath, and a layer 
of métal (nickel, steel, etc.) is deposlted upon it. The tliin shcll or matrix thus 
fornied is then separated from the original record, vvhich may be used repeat- 
edly in the same manner, to fomi other matrices.'' 

The évidence shows that the latéral undulations after engraving 
the material appear upon the matrix in the shape of a ridge, thus 
enabling an exact reproduction of the original sound grooves upon 
suitable material. The défendant claims, and the proofs show, that 
the Jones process was practiced and applied to cylindrical records in 
several prior British and American patents. Stress is placed by com- 
plainant upon the important élément of engraving a waxlike com- 
position from which a suitable metallic matrix could be made; but, in 
view of the state of the art, its novelty is doubtful. In the Rosenthal 
& Frank patent. No. 474,410, of 1892, a method of scratching a later- 
ally undulating groove directly upon the record tablet is shown. This 
patent does not suggest a method of duplicating the record, and ac- 
cordingly is of doubtful relevancy. The Adams-Randall British 
patent of 1889 simply indicates engraving upon a waxlike substance 
a record such as is claimed in the spécification in suit, but no process 
for making a matrix and reproducing a record therefrom is shown. 
The Edison (British) patent to Gouraud, No. 12,593, of 1888, dis- 
closes means for cutting or engraving a laterally undulating groove 
of uniform depth. No electroplating process for producing a matrix 
is described, but the feature of cutting or engraving in a flat sheet 
or tablet of wax is clearly shown. In the Edison (British) patent 
to Gouraud, No. 15,206, of 1891 (Figure 20), a similar method is 
disclosed. By thèse publications it is apparent that the idea of cutting 
or engraving a sound-record of uniform depth did not originate with 
Jones, although it may be doubted whether the patents mentioned 
contemplated the précise process in suit. An important référence is 
the United States patent to Edison, No. 382,419, of 1888, in which 
is shown a duplicating process, including as an élément a metallic 
matrix. The spécification says that in a prior patent tire patentée 
disclosed a process of depositing a layer of métal over the surface of 
a wax cylinder, and then dissolving out the wax, leaving upon the 
inside a mould of the record. It is practically admitted that the prior 
British patent, No. 1,544, of 1878, was unsuccessful, and accordingly 
the patentée conceived the idea of depositing métal over the recording 
surface of a wax phonogram of the cylindrical type and melting the 
wax so as to lengthwise separate the cylinder. The patent states: 
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"The resuit is a flat or cyllndrical kmu-ling surface having tlie record in 
relief, so tlint by rolling a wax phonogram-blaiik upon It ttie original record 
will be reproduced." 

The patent further states : 

"The duplicate pUonosrani-blanks * * * are prefcrably of a wax com- 
position, which is too hard to be practically indented direetly in the pliono- 
graph, althougb softer compositions may be employed, or materials other than 
wax." 

It will be observed that the élément of engraving a sound-record on 
a cyhndrical wax tablet and forming a matrix by electrolysis direetly 
from the master record is hère shown. The spécification omits to 
indicate the particular type of record to which the process is ap- 
plicable, but it is quite probable that Mr. Edison had in mind a record 
of the vertically undulating type. I am unable to agrée with com- 
plainant that cutting or engraving upon a cylindrical wax record, as 
stated by Edison and Gouraud patents (though it may not bave been 
in hard wax), followed by electroplating and using the matrix to 
duplicate vertical undulations, did not suggest the Jones process. 

This brings me to another important référence cited by the de- 
fendant in anticipation of the claims in suit. It is a close approach 
to the Jones invention, though likewise referring to a cylindrical rec- 
ord. In the British patent to Young, No. 1,487, of 1894, a clear pro- 
cess for duplicating the article in question is shown. There, the rec- 
ord was prepared upon a wax cylinder, then coated with plumbago 
in order to make it electrically conductive, and then it was immersed 
in an electric copper-plating bath, giving it a metallic surface. Upon 
removal it was heated and the wax drained oft, leaving the original 
wax impression in relief upon the reverse side of the electroplating. 
The patentée then inserted therein a cylinder of celluloïd, rubber, or 
other yielding material. In this manner correct impressions from the 
electroplate were taken, and, when the yielding material became cool, 
the duplicate record could readily be removed from the electro. The 
spécification also states that the process relatcd "to the phonograph, 
graphophone, gramophone and similar sound recording and reprodu- 
cing instruments." Complainant claims that this process was im- 
practicable, and varions obstacles are raised against its favorable 
considération. It is urged that the master record, because of the 
necessity of melting the wax, must be destroyed and the duplicate 
must be collapsed before it can be withdrawn from the matrix. It is 
obvions that slightly différent steps wonld be necessary to producc 
a flat matrix, and that it would be unnecessary to dissolve the master 
record if the process were applied to records of the zigzag type. The 
skilled artisan doubtless would hâve had little difficulty in adjusting 
the varions éléments, so that a flat sound record of the type in question 
could bave been produced without expérimentation or the trials of 
an inventor. I think that the patent not only indicates that the process 
described might substantially be used in the way pointed out by Jones, 
but also that the patentée contemplatcd the application of bis inven- 
tion to the disk record. Moreover, that it was old at the date of the 
Jones invention to engrave or eut a sound record of uniform deptli 
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directly upon a so-called master matrix finds support in the testimony 
of Berliner, Sanders, and Levy, witnesses for the défendant in an 
action brought by complainant against the American Record Com- 
pany, which was argued and submitted before this court at the same 
term that this action was submitted, but which has not yet been de- 
cided. It appears from such évidence that a number of sound-records 
were eut or engraved, as distinguished from the etching process, by 
Mr. Berliner during the summer of 1896 ; the grooves being directly 
eut or engraved in lead and copper plate without applying any etching 
material. In this situation, giving considération to the prior state of 
the art, the cutting or engraving on a wax composition is not thought 
to hâve been a patentable discovery. But complainant vigorously in- 
sists that the Jones process went into immédiate use, displacing other 
methods of duplicating records, and accordingly must be regarded 
by the court as a meritorious and patentable improvement. The force 
of this argument, however, is not perceivable, in view of the fact that 
the Bell & Tainter patent, No. 341,214, of May 6, 188G, owned by 
the complainant, and to which I hâve not yet alluded, broadly claimed 
the process in suit. Claims 1 and 9, fairly indicating the character of 
the invention, read: 

"(1) The metliod of forming a record of sonnd-; by impressiiiî; sonorous 
vibrations iipon a style, and thereby cutting in a solid body tlie record corre- 
sponding in form to the sound-waves, in contradistinetion to tlie formation of 
sound-reeords by indenting a foil with a vibratory style, or cnttins a strip 
by vibrnting it against a revolving dislc eutter, substautially as deserii)ed." 

"(9) The method of forming a sound or spoech record which consists in 
engraving or cutting the same i» wax or waxlike composition, substantially 
as described." 

Referring again to the évidence in the suit against the American 
Record Company, the document filed in October, 1881, by Bell & 
Tainter, in the Smithsonian Institute at Washington, specifically re- 
fers to the feature of cutting or engraving both the vertically undu- 
îating and zigzag process and to the duplication of phonograms. The 
spécification, inter alla, omitting nonessentials, says : 

"The essentially new feature * * * is the removal of material to form 
the record by a cutting, gouging or graving action of the vibrating stvle, * * * 
in engraving or cutting the record in a waxy or amorphous and slightly co- 
hesive substance." 

And further : 

"In eombining with the dislv of a recording and reprodueing apparatus in 
which the record is forined on the face of said disk in a volute or spiral by 
cutting or otlierwise by any known suitablo nieans, mechanisni for giving to 
said disli a unifonn surface sjieed under tUe recorder." 

That the recording mechanism was of the vertically undulatory type, 
and not the uniform depth type as already intimatcd, is unimportant. 
Both types are closely allied and, as said, commonly understood. The 
quoted claims of the Bell & Tainter patent were broad, and the spécifi- 
cation does not indicate a narrow scope. It is thought plain from the 
évidence that Berliner felt constrained to await the expiration of the 
Bell & Tainter patent before practicing a process which he believed 
145 F.— 41. 
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was covered by the said daims. Upon this point, after narrating 
certain prior expériences, in relation to cutting the record in a hard 
material, he testifies : 

"In fact, this whole matter of cutting a gramoplione rerord direetly In 
wax or other solid material was thoroughly faniiliar to ail of us, l)ut, on ac- 
count of the very broad scope of tlie Bell & Taiuter patents, no atteinpt was 
made to make sueh records for commercial use, because we felt sure that the 
Bell & Tainter patents ^'ould be sustained against them, and, as I had inter- 
ested outside capital lu the gramopbone, it was my aini to steer clear of ail 
légal entanglements as much as possible and gi%'e them a free fleld in which to 
work." 

The next point relates to the lecture published h}' Mr. Berliner at 
Philadelphia, on the subject of the gramophone, in which he men- 
tioned certain disadvantages in the sound-record, and it is claimed that 
he was endeavoring by expérimentation to overcome the problem or 
difficulties in his process. The évidence indicates that Mr. Berliner 
did not mean to be understood as stating that his process was de- 
fective or inoperative, but that he simply meant to make clear to his 
audience that the surfaces of the duplicates were not polished or fin- 
ished in appearance on account exclusively of the inefficiencies of the 
electrotypers. It also appears in évidence that Mr. Berliner filed an 
application for a patent, claiming that the process as described in the 
patent in suit was his invention. An interférence was declared be- 
tween him and Jones, and priority of invention awarded to the latter. 
From this occurrence, the inference is suggested that the Jones process 
was a marked advance in the art. While the proceeding was pending 
in the Patent Office, the later application of Berliner was withdrawn 
by him on the ground that the process was not patentable. According 
to the explanation of the witness Berliner, the plausibility of which 
is apparent, he thought that there was no substantial reason why the 
views of the Patent Office in relation to the alleged invention should 
not be ascertained, especially as Jones claimed to be the inventor. 
The file wrapper and contents show that the patent in controversy 
was rejected about eight times, upon the ground of want of patent- 
ability, in view of the prior patents to Edison, Berliner, No. 548,623, 
Young, Rosenthal & Frank, Bell & Tainter, and Gouraud, No. 15,306. 
Subsequently, however, the patent was granted by the commissioner 
of patents, owing, doubtless, to the earnest and skillful arguments of 
counsel that the process difîered essentially from the prior art, and 
also that harmful efïects of the process then in use were removed by 
the improvement. 

It is urged by counsel for complainant that the process described in 
the Berliner patent was incapable of duplicating the sound-records 
with the high degree of success attained by the improvement patent, 
but the claim is not sufficiently established by the évidence. This is 
not a case wherein the substitution of one thing for another accom- 
plishes a bénéficiai resuit which the skilled in the art had in vain 
sought to bring about. In other words, the step by which the tablet 
is eut into or engraved by the latéral movements of the stylus, instead 
of such undulations being traced or etched, was perhaps a step for- 
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ward. Old ideas and suggestions, however, whicli are found in 
prior publications, were used to produce the better resuit. This 
achievement did not involve the ingenuity of an inventer, but cornes 
within the limits of the skilled in that class of workmanship. What 
the patentée accomplished is thought to fall within the rule laid down 
in the following cases : Locomotive Works v. Medart, 158 U. S. 68, 
15 Sup. Ct. 745, 39 L. Ed. 899; Smith v. Nichols, 88 U. S. 112, 22 
L. Ed. 566 ; Pennsvlvania R. Co. v. Locomotive Ce, 110 U. S. 490, 4 
Sup. Ct. 220, 38 L. Ed. 222. 

Inasmuch as the proofs satisfy me that the patent in suit is antici- 
pated by the prior art, it follows that the bill must be dismissed, witli 
costs. 



AMERICAN GEAPHOPHONE CO. v. AMERTCAN RECORD CO. 

(Circuit Court, S. D. New York. February 19, 1006.) 

Patents— Anticipation— Production of Sound Recoeds. 

Tlie Jones patent, No. 688,739, for a metliod of prodiieing Sound recorda for 
talking machines, is void for anticipation in tlie prior art. 

In Equity. On final hearing. 

Elisha K. Camp (Philip Mauro, Reeve Lewis, and C. A. L. Massie, 
of counsel), for complainant. 

Samuel Owen Edmonds, for défendant. 

HAZEL, District Judge. This suit in equity relates to the Joseph 
\y. Jones patent. No. 688,739, granted December 10, 1901, for "produc- 
tion of Sound records." Complainant is owner of the patent by assign- 
ment. The défendant challenges the validity of the patent and dénies 
infringement. This case was argued before me and submitted at the 
same term of court at which the action involving the same patent, 
entitled "American Graphophone Company against Universal Talk- 
mg Machine Manufacturing Company," was heard and submitted. 
In the argument one case followed the other; the Universal Company 
case being argued first. In that case, I hâve to-day handed down an 
opinion (145 Fed. 636) holding that the involved claims, two in num- 
ber, were anticipât ed by the prior art as appeared by the patents of 
Adams-Randall, of 1899; Gouraud, Nos. 12,593 of 1888 and 15,206 
of 1891; Edison, No. 383,419 of 1888; Young, No. 1,487 of 1894; 
Bell & Tainter, No. 341,214 of May 6, 1886 ; Berliner, No. 548,633. 

For the reasons there stated, the bill is dismissed, with costs. 



AUTOMATIC RACKING MACH. CO. v. WHITE RACKER CO. et al. 

(Circuit Court, N. D. Illinois, E. D. February 2, 1906.) 

No. 27,906. 

1. Patents — Conclusiveness of Décision of Patent Office — Suit fob In- 

FEINGEMENT- ESTOPPEL TO DENY VALIDITT. 

Tbe defeated party in an interférence proceedlng în the patent office, 
whlcti Involreâ only the issue of priority of invention, is not estopped by 
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the décision to contest the validity of the patent granted to the success- 
ful party, when sued for its infrlngement on the ground of lack ot 
patentable novelty or invention. 

[Ed. Note.' — For cases in point, see vol. 38, Cent. Dig. Patents, §§ 
164, 165.] 

2. Same — Settlement by Liceksee — Estoppei, Agaikst Licensee. 

Tlie settlement by a lieensee nnder a patent of a suit brougbt against it 
for infrlngement of anotlier patent does not esto]) Its licensor, wlio was not 
a party, and did not participate in the settlement, from gubsequently cou- 
testiug tlie validity of the patent sued on. 

3. Same — Peeliminaey Injunction". 

A prelimiuary injunction aguinst infrlngement of the Gangwiscli patent, 
No. 647,208, for an ajiparatus for racking Ijcer, denied. on tlie ground that its 
validity was not established by adjudication nor public acquieseence, and 
was contested by défendant, and could not be determined on the showing 
made. 

In Equîty. On motion for preliminary injunction. 

John W. Mtind}^ for complainant. 
Banning & Banning, for défendants. 

KOHLSAAT, Circuit Judge. This is a motion for a preliminary 
injunction to restrain défendants from infringing claim 19 of patent 
No. tJ47,29S, granted to Ricliard H. Gangvvich April 10, 1900, for an 
apparatus for racking béer. Tiie patent bas 46 daims; tlie injunction, 
howeve", being asked as to one claim only (claim 19), which is as fol- 
lows : 

"(19) In a fllling machine, a combination of the filling-tube adapted to 
enter the réceptacle, an air-cylinder, and a piston therein secured to said 
fllling-tube, and adapted to operate same, substautially as shown and de- 
scribed." 

There has been no adjudication as to any of the daims of said pat- 
ent. Complainant bases its motion on the grounds that the moving 
papers show public acquieseence in the validity of the patent, as well 
as facts constituting an estoppel on the part of défendants to deny its 
validity. The application for the Gangwisch patent was filed October 
16, 1895. While said application was pending, Royal C. and H. A. 
White filed in the patent office an application for a patent upon a 
similar machine. Two interférences were declared upon said pending 
applications — the first in 1897 on daims not at this time involved, and 
the second on December 18, 1898, with référence to said daim 19. 
In the first interférence the Whites were paid $1,000 by Gangwisch, 
and withdrew in his favor. In the second, involving the daim hère m 
issue, no contest was made by White, and the décision thereon was 
likewise in favor of Gangwisch. The Gangwisch patent was subse- 
quently assigned to complainant herein. The moving papers show 
that a suit for infringement was begun by the original owners of 
the Gangwisch patent against complainant herein, who was operating 
under the Colby patent, No. 651,651, for a racking niachinc, which 
litigation was settled by complainant taking a license under said Gang- 
wisch patent. Snbscquently complainant purchased said patent. 
Suits were then brought by complainant against alleged infringers of 
thèse two patents in tlirce several instances, and the litigation in each 
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case was settled ; the alleged infringer either retiring- from the field, 
or taking a license under the Gangwisch patent. One of thèse was 
Charles Kaestner & Co., which said concern was operating under the 
White patent, Ko. 588,308, under an agreement with Royal C. White, 
défendant herein, providing for the payment of royalties to said White 
By a settlement with the Automatic Racking Machine Company on or 
about December 19, 1904, in a suit brought by said company against 
Fortune Bros. Brewing Company and Kaestner & Co. for infringe 
ment of the Gangwisch and Colby patents, Kaestner & Co. retire-^ 
from the business of manufacturing and selling racking machines, 
and submitted to the entry of a permanent injunction against them- 
selves in complainant's favor. White was not a party to this suit b) 
name. It is insisted by complainant on this motion that White was a 
partner in the enterprise of Kaestner & Co., and is bound by the set- 
tlement agreement of complainant with them, and that he is therefore 
now estopped to deny the validity of the Gangwisch patent, or of any 
claim therein. Shortly after the Kaestner settlement and their retire- 
ment from business, White organized the White Racker Company, 
also made a défendant herein, which said company is at présent en- 
gaged in selling racking machines. 

That défendants' device is an infringement of claim 19 of the Gang- 
wisch patent is not denied. The motion for the injunction is resisted 
on the ground that the claim is for a double use of an old device, and 
therefore void. That défendants are not estopped to assert the want 
of patentable novelty in the subject-matter of said claim by reason 
of the proceedings in the patent office seems clear. Haughey v. Lee, 
151 U. S. 282, 14 Sup. Ct. 331, 38 L. Ed. 163. The issue in the in- 
terférence proceedings was that of priority of invention alone, and 
was in no way décisive of the question as to whether the subject-mat- 
ter of the claim was the resuit of more than mechanical skill. Apart, 
then, from the présence in this suit of a défendant who was a stranger 
to those proceedings, White himself can raise the question of inven- 
tion, unless the Kaestner settlement forecloses him. I am unable to 
find from the facts presented on this motion that it does. At the time 
of the settlement in question, Kaestner & Co. was a corporation. The 
relation between it and W^hite, so far as can be ascertained from the 
somewhat indefinite facts before the court, seems to hâve been that 
of licensee and licensor. White did not sign the agreement for settle- 
ment with complainant, and he dénies the statement made by the 
moving papers that he knew of and approved the terms thereof. In 
my judgment, the record presented for the purposes of this motion 
would not justify a fînding adverse to his right to be heard upon the 
question of the validity of the patent. 

Coming, then, to consider the matter upon the merits, the évidence 
does not satisfy me that a preliminary injunction should issue on the 
record as it now stands. The history of the litigation over the patent 
is of a nature that leaves it uncertain whether the défense to those 
suits was hopeless, or whether it was merely inexpedient, in the judg- 
ment of the varions défendants, to continue such litigation ; and the 
question of the value of thèse variotis settlements as denoting public 
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acquiescence in tlie validity of the Gangwisch patent is further con- 
fused by the présence of the Colby patent as a factor therein. It ap- 
i)ears that the Colby patent has been sustained by the court, and that 
fact may hâve been controUing in effecting the scttlenient. The évi- 
dence is clear that, so far as White is concerned, he has steadily de- 
clined to aclcnowledge the vaHdity of said claim in suit, and has been 
engaged since 1898 in building and selling racking machines which 
infringed claim 19, and complainant was aware of said infringeraent. 
vVhy complainant delayed seven years before bringing suit against 
him does not appear, and the delay must be considered on this mo- 
tion against complainant's right to an injunction. Blakey v. ICurtz 
(C. C.) 78 Fed. 368. Défendant cites 36 patents of the prior art in 
support of the contention that the claim herein is void. There is no 
discussion of thèse patents by complainant's expert, nor does the rec- 
ord afiford adéquate means for ascertaining their bearing as anticipa- 
tory références. Complainant's expert states generally that he knows 
of nothing that can be produced to impugn the novelty of said claim. 
There is nothing before the court to show that he knows of and has 
considered in this connection thèse various patents cited by défendants. 
Upon such a showing, I find myself unable to adjudge as to the valid- 
ity of said claim. 

The case should go to final hearing and be determined on full proofs. 
No reason appears why the proof cannot be completed within a short 
time. If the issue is to be narrowed to claim 19, Certainly no extend- 
ed period for the taking of testimony is necessary. No showing is 
made by complainant as to the inability of défendants to respond in 
damages should an injunction and accounting eventually go against 
them. 

For thèse reasons, the motion for a preliminary injunction will be 
denied at the présent time. 



MUNROE V. RAILAVAY APPLIANCE CO. 

(Circuit Court, N. D. Illinois, E. D. February 2, 1900.) 

No. 26,920. 

Patents — Novelty — Car Starter. 

The Ripberger patent, No. 493,730, for a cnr starter, although merely 
for an improvenient in suc-h déviées, discloses patentable noveltj', and is 
valid. Also held Infringed. 

In Equity. On final hearing. 

Frank T. Brown, for complainant. 
Banning & Banning, for défendant. 

KOHLSAAT, Circuit Judge. This cause is now before the court 
on final hearing. Complainant brings suit for infringement of patent 
No. 493,736, granted to Jacob Ripberger and Charles Manne, assignée, 
on March 21, 1893, for a car starter. Both title and infringement are 
conceded, and the défense rests wholly upon lack of patentable novel- 
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ty in view of the state of the art. The one daim of the patent reads 
as foUows : 

"Tlie conibination, in a car starter, of the lever, A, having a wedge-shaped 
toe, B, a pair of jaws, D, D', slottert vertlcally at d. à', aud pivoted to each 
otlier by a single boit, E, and a pin, 0, tliat traverses said toe, B, and slots. 
d, d', and descends within said slots wlien said lever Is depressed, ail as 
lierein described, and for the purix)ses stated." 

The device is one of many in the art designed for use in giving 
cars a start by hand, and then edging them along to the desired posi- 
tion. This requires a tool which can be fixed firmly to the rail when 
in opération and then easily released from such fixed relation to the 
rail in order that the car may be followed up and kept in motion. It 
must be light enough to be readily portable. The patent in suit calls 
for two flaring jaws with vertical slots in their upper limbs through 
which a boit runs in such manner that it may slide up and down in 
the slots, passing through a hole made in an extension of the part of 
a lever bar called the "toe" of the bar in the patent. This toe is 
tapering from the bar to its outer edge for the purpose of acting as 
a wedge upon the upper portion of the jaws, when pressed down be- 
tween them. The lower portions of the javi's are pivoted together by 
a pin running at right angles to the slot and lever handle pin above 
described. The jaws terminate in actual jaws or clamps, similar to 
tliose of the ordinary pincers. When the lower end of the lever is 
placed against the car wheel, and the handle is pressed down, the toe 
of the lever operating with the pin in the slots is forced into the 
narrowing space of the upper limbs of the jaws with the resuit that 
they are spread, whereby the lower jaws or clamps are made to grip 
the rail and hold the device in fixed position so long as required. 
The lever thus becomes fulcrumed upon the inside of the upper arms. 
When the lever handle is raised, the grip is released and the starter 
can be removed to another position at will. The action is the reverse 
of that of pincers. In the latter the upper limbs are drawn together 
to cause the lower limbs to grip an object. In this patent, that resuit 
is obtained by spreading the upper limbs. Every élément of the 
patent is old. 

Défendant makes référence to the De Graw patent. No. 14,154, 
granted January 29, 1856, for a car starter. Nothing but the draw- 
ings appear in the record. It discloses gripping jaws connected upon 
a common bar or plate by two longitudinal pins. The opération is 
upon the same principle, but the whole device is différent from that 
of the patent in suit. The patent issued to Underhill, March 14, 
1883, for a car starter, No. 2.55,054, is practically the same as the starter 
hère in suit, lacking only the longitudinal pin which holds the jaws 
in fixed relations. This is entirely wanting. As a conséquence, the 
lower limbs of the Underhill device are wobbly and uncertain in ac- 
tion. It is evidently a matter of some difficulty to secure them in 
position to be clamped upon the rail. The device of patent No. 259,- 
598, granted to Stone, june 13, 1882, for an appar^tus for moving 
cars, discloses the same longitudinal pivoting of the lower limbs of 
the jaws as that of complainant's device, but lacks the pivot and slots 



648 145 FEDERAL REPORTER. 

in the upper limbs of the jaws. The lever is pivoted above tlie upper 
limbs of the jaws. In opération it drives the pkmger upon which it is 
pivoted, down upon an arrangement of links pivoted to a slide form- 
ing a fulcrum while in the descent they spread the upper arms of the 
jaws, and cause the lower arms to clamp the rail just as the patent in 
suit. The starter of the patent issued to Wheeler, January 31, 1873, 
No. 135,187, consists of an upright frame, having two legs termin- 
ating in clamping devices. Those operate upon tlie wedge principle 
just as in the patent in suit. The wedges are placcd between the 
upper limbs of the jaws and are pivoted upon a boit which passes 
through them respectively into slots in the upper limbs, just as in the 
device before the court. They are operated without any lever. A 
rope or chain moves over a drum in the upper frame of the device 
which, when drawn tant, tilts the whole frame whereby the wedges 
are driven down just as in the présent case. The lower limbs of the 
jaws are pinioned together, but not by a longitudinal boit. Both of 
the pins run at right angles to the inner and outer faces of the upper 
arms of the jaws. Thus it will be seen that whatever there is of 
novelty in complainant's device must consist in the use of the lower 
longitudinal boit, holding the lower limbs of the clamping jaws in fixed 
relation to each other when not in use, in combination with a lever 
handle, pivoted on a separate pivot at right angles thereto, and acting 
as a wedge. 

I fînd no device in the prior art which combines a lever handle hav- 
ing a so-called toe intégral therewith, designed to clinch the clamps 
upon the rails by a downward pressure, with jaws, the lower limbs 
of which are held in fîxed relation to each other by means of a single 
pivot, either longitudinal or otherwise. The AVheeler patent attains 
that fîxed relation by means of a transverse pivot, but bas no handle. 
The resuit obtained by the tilting of the frame of the Wheeler starter 
might be deemed an équivalent of the handle pressure, were the 
patent in suit primary. It is not only not primary, but very narrow, 
if sustainable at ail. The Underhill patent which calls for the only 
lever-handle device in the prior art, lacks only the means for a *ixed 
relation in its lower limbs, as above shown, and is otherwise identical 
with the patent in suit. It is insisted by complainant that the use of 
the longitudinal pivot is of great advantage, in that the strain upon 
the thread and head of the pins or bolts is thus avoided; a position 
which seems to be sustained by the facts. This, however, is theoret- 
ical as it does not appear that complainant lias ever manufactured, and 
far less, put in use the device of bis patent, although it was granted 
almost 13 years ago. He merely selected the pivot arrangement of 
the Stone patent in place of that found in the Wheeler patent. In 
doing so he seems to bave hit upon a starter which in course of time 
apoealed to défendant. Undoubtedh^ complainant had the right to 
withhold the benefit of bis discovery, if it be one, froni the public for 
the term of 17 years. It is fair to assume that défendant concluded 
to put complainant's device into public use, and take bis chances of 
being able to shov/ that comniainant had made no invention. Thcre- 
fore the parties are before the court without any equities other than 
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complainant's right as owner of the patent. While tlie invention is 
very close to the Une, yet, considering the advantages of the device 
of the patent in suit over the prier art in respect to its convenient, 
new and simple arrangement, together with the great advantage 
which follows sHght advance in the "starter" art, I deem the patent 
possessed of a degree of novelty sufficient to justify the court in sus- 
taining it. 

It is therefore ordered that an injunction issue as prayed. 



AMERICAX CEREAL CO. v. ORIENTAL FOOD CO. 

(Circuit Court, N. D. Illinois. E. D. February 2, 1906.) 

No. 27,904. 

Pateiï^ts— Suit for Infeingement — Sufficienct or Bill. 

A bill for infringement of a patent is not denmrrable beoause of its 
failure to allège tliat the invention was not patented in a foreign country 
more than seven nionths prior to tlie flling of the application in this 
country : the provision of Rev. St. § 4887, as amended by Act March 3, 
1897, c. 391, § 3, 29 Stat. «92 [U. S. Comp. St. 1901 p. 3382], denying 
the right to a patent in case of sucli foreign patenting more than seven 
months prior to the application, being a matter of défense to be pleaded 
by answer. 

In Equity. On spécial demurrer to bill. 

Jones & Addington and Robert H. Parkinson, for complainant, 
Rector & Hibben, for défendant. 

KOHIvSAAT, Circuit Judge. This cause cornes before the court 
on spécial demurrer. The ground stated is that the bill does not néga- 
tive the seven months' clause of section 4887 of the Revised Statutes 
[U. S. Comp. St. 1901, p. 3382], in force at the date of the application 
for the patent in suit. I am of the opinion that, in a proceeding for 
infringement of a patent, the provisions of that section constitute 
matters of défense and must be set up in an answer, and not by de- 
murrer. 

The demurrer is overruled. 



In re SALMON et al. 

In re HENRY COUNÏY et al. 

(District Court, AV. D. Missouri, W. D. April 30, 190C.) 

1. Baiîks and Bamkikg — Deposits — Relation of Depositob and Bank — 
Taxes. 

The deposit of inoney in a banli establishes the relation of debtor and 
creditor between the depositor and the bank, and this, though the fund 
deposited arose from taxes ievied for municipal and school purposes. 

[Ed. Note. — For cases in point, see vol. 6, Cent. Dig. Banks and Banking, 
Il 289, 290.] 
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2. CoNTEACTS — Ageeement to Stifij; Competitioït — Validitt. 

The controlling banks in two of the largest cities and towns of a c^tinty, 
with a View to stifling compétition among themselves whereby they would 
obtain tbe use of tlie county's moneys at redueed rates, agreed tliat one of 
them should obtain tbe money on an understood bid. In order to give 
color to a compétitive bidding, anotlier banic put in a bid lower than that 
it Imew would be ofCered by tbe favored banlj, witli tbe distinct under- 
stiinding that tlie latter, on becoming the depositary, should parcel out tbe 
ûeposits among ail the banks in the combination in given proportions, the 
allottees paying on the respective sums the amount of interest the favored 
bank agreed to pay to tbe county, and that the funds paid under the agree- 
ment to the combining banks should only be subject to witbdrawal on 
checks or warrants drawn by the county. Held, that such combination 
was a fraud on tbe county and invalid. 

fEd. Note. — For cases in point, ses vol. 11, Cent. Dig. Contracts, §§ 
654, 657.] 

3. Bankeuptcy — Bank Deposits — Rights of Oeeditoes. 

Where several banks entered into an illégal combination to suppress 
bidding for county funds, under an agreement providing that, at>v the 
successful bidder obtained the funds, they should be apportioned among 
the members of tbe combination, and that such funds should not be sub- 
ject to check, except for the pay ment of drafts and warrants drawn by the 
county, on the bankruptcy of the successful bidder, and the discovery of 
such scheme, the county was entitled to rescind and recover funds in the 
possession of another of the conspiring banks as agalust the bankrupt's 
général creditors. 

See 143 Fed. 395. 

I. P.. Ryland, for trustée in bankruptcy. 

James D. Lindsay, for Henry county. 

C. A. Calvird, for Citizens' Bank of Clinton, Mo. 

PHILIPS, District Judge. This cause has been submitted upon an 
agreed statement of facts filed herein, to which référence is made, 
the substance of which is that at the May term, 1903, of the county 
court of Henry county, Mo., the court caused notice to be published, 
as required by the state statute, advertising for bids from banks and 
others to be designated as the county depositary of the public funds 
of the county; the law providing that the bank ofïering the largest 
rate of interest for said deposits should be designated the county 
depositary and receive the county deposits. Prior thereto an agree- 
ment existed between the firm of Salm.on & Salmon, private bankers, 
the Citizens' Bank of Clinton, Mo., and the Citizens' & Farmers' Banks 
of Windsor in said county, to the efïect that said four banks, being 
the principal banks in said towns at the date of the submission of the 
bids, should not compete with each other for said funds. It was agreed 
that said bank of Windsor would not submit any bids ; that the Citi- 
zens' Bank of Clinton should submit a bid a little less than that bid by 
Salmon & Salmon, so that the latter might become the highest bidder, 
and thereby become the depositary of said funds; and that, after the 
funds were so received by Salmon & Salmon, they should be appor- 
tioned among the respective banks in a designated proportion. At 
said May term, 1903, of the county court, the Citizens' Bank submit- 
ted a bid of 2% per cent, on daily balances for the privilège of 
being designated said depositary, and Salmon & Salmon submitted 
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a bid of 25^ per cent, and upon the submission of such bids the 
award was made to said Salmon & Salmon, who filed their bond 
as such depositary in the sum of $300,000, with approved security. 
This bond required Sahnon & Salmon, upon the présentation 
of ail checks, drawn upon them as such depositary by the treas- 
urer of the county, to pay the same. Thereafter the funds of the 
county were so deposited with said Salmon & Salmon up to the 20th 
day of June, 1905. A written agreement was entered into between 
Salmon & Salmon and said Citizens' Bank of date July 1, 1903, re- 
citing the fact of said Salmon & Salmon becoming the depositary of 
said county funds, by which Salmon & Salmon agreed to keep on de- 
posit with and permit the Citizens' Bank to use a certain portion of 
the county funds, to be determined in a specified manner; the Citi- 
zens' Bank agreeing to pay for the use of said money the contract 
rate of interest at which the award was made to Salmon & Salmon, 
to be paid monthly in the same manner as the depositary was to pay 
Henry county. The deposits made by the county as aforesaid con- 
sisted of currency, checks, and drafts, such as are usually deposited 
in the ordinary course of business with banks. The total of thèse 
deposits for the period indicated was approximately $320,000, and dur- 
ing that period the county drew its checks on the depositary, which 
were paid to the amount, approximately, of $700 more than the de- 
posits within the same period. There was, however, on June 1, 
1903, on deposit with Salmon & Salmon to the crédit of the county 
the sum of $64,464.69; and on June 20, 1905, the balance to the 
crédit of the county was $63,976.77. In pursuance of the said agree- 
ments, Salmon & Salmon deposited with the Citizens' Bank funds 
by cashiers' checks, which the latter bank kept on its books as a spé- 
cial account with Salmon & Salmon therefor. The agreement was 
that the funds so received and held by the Citizens' bank were not 
to be checked upon by Salmon & Salmon in the usual course of busi- 
ness, but only for the purpose of responding to warrants or checks 
drawn by the county upon Salmon & Salmon. 

On June 20, 1905, Salmon & Salmon became insolvent, and at the 
suit of creditors, instituted in the state circuit court, a receiver was 
appointed for them. At that time the sum of $16,000 was on de- 
posit with the Citizens' Bank under the terms of the aforesaid ar- 
rangement between it and Salmon & Salmon. Afterwards Salmon 
& Salmon, on pétition of certain creditors, was adjudged bankrupt 
in the United States District Court for this District. The said bal- 
ance so found in the possession of the Citizens' Bank at the time of 
the insolvency of Salmon & Salmon was claimed by the trustée in 
bankruptcy and also by Henry county. The question as to which of 
the claimants is entitled to this fund was brought into this court by 
appropriate pleadings, and by consent of the parties submitted to its 
détermination. 

It is conceded by the respective counsel in this case that the well- 
settled rule of law is that a deposit of money in a bank or with a 
banking concern establishes the relation of creditor and debtor be- 
tween the depositor and the depositary. The deposit does not partake 
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of the nature of a trust fund, but becomes an asset of the bank, 
whereby Salmon & Salmon became a simple debtor to the depositor, 
subject to its call check for the payment thereof. And it may also 
be conceded that, although the fund so deposited arose from taxes 
for municipal or school purposes, it did not alter the relation of mère 
creditor and debtor, and that in case of bankruptcy of the depositary 
such depositor is not entitled to any préférence over other creditors 
of the bank in the distribution of the assets of the estate. Multnomah 
County V. Oregon National Bank (C. C.) 61 Fed. 912; Spokane 
County V. Clark (C. C.) 61 Fed. 538; Brown v. Board of Commis- 
sioners (Kan. Sup.) 50 Pac. 888; Board of Commissioners v. Ameri- 
can Loan & Trust Company (Minn.) 78 N. W. 113; Hall County v. 
Thomssen (Neb.) 89 N. W. 393; In re State Treasurer's Settlement 
(Neb.) 70 N. W. 532, 36 L. R. A. 746; McNulta v. West Chicago 
Park Commissioners, 99 Fed. 900, 40 C. C; A. 155. 

In the view I take of the merits of this controversy it is not es- 
sential to discuss the question argued by the respective counsel as 
to whether or not the relation of cestui que trust and trustée existed 
between Salmon & Salmon and the Citizens' Bank, or whether or not 
the funds in the hands of the Citizens' Bank were so impresscd with 
an implied trust as to enable Henry county to pursue it in the hands 
of the bank. The scheme of the statute authorizing the deposit of 
county funds with a depositary paying the highest rate of interest 
therefor had among its objects to put an end to the practice of county 
treasurers enriching themsclves off of the use of the public funds of 
the county, and to secure the profit of such letting to the county. The 
purpose and object of letting the funds go to the highest and best 
bidder was to secure compétition among the banks, whereby the 
county would realize the highest rate of interest obtainable in an open 
and fair contest. From the agreed statement of facts it appears that 
the controlling banks in two of the largest cities or towns in Henry 
county, with a view to stifling compétition among themselves, where- 
by they would obtain the use of the county moneys at reduced rates, 
entered into a secret combination among themselves, whereby the 
banking institution of Salmon & Salmon should certainly obtain the 
money on an understood bid. To give color only to a compétitive 
bidding, the Citizens' Bank put in a bid lower than that it knew would 
be ofifered by Salmon & Salmon. The distinct undcrstanding and 
agreement among themselves was that, while Salmon & Salmon 
would thus become the ostensible depositary of the entire public 
funds of the- county, the same should thereafter be parceled out 
among ail the banks in the combination, in given proportions ; the 
allottees paying on the respective sunis the amount of interest Sal- 
mon & Salmon promised to pay to the county. That such a combina- 
tion was a fraud upon the county and void, as in contravention of 
Sound public policy, hardly needs the citation of authorities to main- 
tain. It is a uniform, inflexible rule of law that ail such combina- 
tions, the efïect of which is to stifle compétition in bidding at public 
or private sales, or in the letting of public works, and, on principle, 
in the letting to hire of public moneys, are immoral, vicious and void. 
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Engelman v. Skrainka, 14 Mo. App. 438 ; Wooton v. Hinkle, 20 Mo. 
290; Hook v. Turner, 22 Mo. 3.33; Durfee v. Moran, 57 Mo. 374- 
379 ; Swan v. Chorpenning, 20 Cal. 182 ; Gibbs v. Smith, 115 Mass. 
592; People v. Stephens, 71 N. Y. 527; Finck v. Granité Co., 187 Mo. 
244, 86 S. W. 213, 106 Am. St. Rep. 452 ; Bishop on Contracts, § 528 ; 
Greenhood on Public Policy, etc., p. 183 et seq. The common sensé 
of justice accords to the county every reasonable measure of protec- 
tion against such déception and imposition practiced by the parties 
to such illicit combination. It had the right to rescind the contract 
between it and Salmon & Salmon, and recall the money deposited 
with them, whenever it became advised of that compact among the 
banks. But for the failure of Salmon & Salmon, and the passing of 
their books under public scrutiny, this secret compact and the allot- 
ment of county funds to the Citizens' Bank would not bave become 
known. When it was displayed the county had the right to go after 
the wrongdoers for restitution. 

It is a well settled rule of law that, where A. sells B. goods on 
crédit, in ignorance of the fact that C. is a dormant partner of B, the 
vendor may maintain action against C. for the price of the goods, 
on the ground that B. was acting as the agent of the secret partner. 
Richardson M. & Co. v. Farmer, 36 Mo., loc. cit. 36, 37, 88 Am. Dec. 
129. Akin to this principle, it has been held that, where a vendor 
assumes to convey land, of which he represents himself to be the 
owner, but to which he has no title, and receives a deposit of the pur- 
chase money, really for the benefit of himself and another party se- 
cretly interested in the transaction, he acted as agent for such third 
party who received a share of the deposit, and that both parties are 
liable to the vendee jointly for the sum so received by the ostensible 
vendor. Dashaway v. Rogers, 79 Cal. 211, 21 Pac. 742. So, when 
the Citizens' Bank entered into a secret compact with Salmon & Sal- 
mon to obtain the use of the public money s of Henry county at a low 
rate of interest, to be efifected by suppressing compétitive bidding 
therefor, and it put forth the concern of Salmon & Salmon to thus 
obtain the money, Salmon & Salmon were in fact and law acting as 
the agent of the Citizens' Bank to thus obtain for its benefit a des'g- 
nated portion of said funds. It in fact and law was a concealed prin- 
cipal as to the amount so allotted to it. 

Salmon & Salmon were not to, and did not, receive any benefit 
from the money allotted, under the agreement, to the Citizens' Bank. 
When that fact became known to the county, after the declared bank- 
ruptcy of Salmon & Salmon, and it so acquired the money, why 
should the county not hâve the right to go directl'y after the Citi- 
zens' Bank, a principal in fact, for the $16,000 found in its hands? 
Salmon & Salmon were not entitled to that money as against the 
county, and the trustée in bankruptcy acquired no greater right there- 
to than had Salmon & Salmon at the time of the institution of the 
bankruptcy proceeding against them and the adjudication thercunder. 
York Manufacturing Company v. Arthur Cassell et al. (recently 
reported in advance sheets of the Suprême Court of the United 
States, No. 208, October Term, 1905) 26 Sup. Ct. 481, 50 L. Ed. 
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No gênerai créditer of Salmon & Salmon could claim that fund in 
the hands of the Citizens' Bank as against the county, it seems to 
me, for two reasons: (1) Because tlie bank was, in contemplation of 
law, a principal debtor of the county therefor; and (2) because, 
under the agreement between Salmon & Salmon and the Citizens' 
Bank, the money held by the bank was only demandable by Salmon 
& Salmon to meet warrants drawn bv the county on the fund. City 
of Marquette v. Wilkinson, 119 Mich. 413, 78 N. W. 474, 43 L,. R. 
A. 840. 

It results that my conclusion on the law arising irom the agreed 
statement of facts is that the county of Henry is entitled to the 
$16,000 in the hands of the Citizens' Bank of Clinton, Mo. It is ac- 
cordingly so ordered. 



UNITED STATES v. CERTAIN LANDS IN THE TOWN OF NARRAGAN- 

SETT, R. I. 

(Circuit Court, D. Rhode Island. May IG, 1006.) 

1. Eminent Domain — Oondemnation of Land fob Hakboe Purposes— Dis- 

CBETIONARy POWEB OF SeCBETAEY OF WAB. 

An appropriation act ot Oongress made an appropriation for improvlng 
the Point Judith harbor of refuge, Rhode Island, under direction of the 
Secretary of War, and provided that the amount should be applied "in 
extendiiig the easterly or shore arm of the brealcwater and continuing it 
to the stiore, with a view of providing a slielter for a landing place for 
the passengers, crews, and cargoes of vessels in distress aud other ves- 
se!s, and for the llfe boats of the Point Judith life-saving service." Beld, 
that under a fair construction of the act, having in view the purpose of 
the improvement, it autliorized the taliing not only of such part of the 
shore as the end of the breakwater should actually rest upon, but of 
such additional land as would give the govemment control of the shore 
terminus, and of a landing place for passengers, cargoes and life boats, 
with access to a highway over Its own land, and that the détermination 
of the amount required for such purjwses was committed to the discrétion 
of the Secretary of War, whose judgment could not be controlled or re- 
viewed by the courts uuless his authority was clearly exceeded. 

2. Same. 

Act Aug. 1, 1888, e. 728, 25 Stat. 357 [U. S. Conip. St. 1901, p. 2516], 
providing for proceedings for the condemnation of land for public use by 
the United States confers no gênerai authority to acqulre land, but only 
authority to institute proceedings for condemnation where its acquire- 
ment is otherwise authorized, but by Act April 24, 1888. c. 194, 25 Stat. 
94 [U. S. Comp. St. 1901, p. 3525], the Secretary of War is directly given 
the right to Institute proceedings for "condemnation of any land, rlght of 
way, or material needed to enable him to maintain, operate or prosecute 
ivorks for the improvement of rivers and harbors for which provision 
has been made by law," and under such act be is intrusted with the 
power and duty of determlning specifically what land, right of way, or 
material is needed for such worlcs as are authorized by law. 

On Demurrer to Answer of Margaret D. L,. Robinson. 

Charles A. Wilson, U. S. Dist. Atty. 

James Tillinghast and Wm. R. Tillinghast, for Margaret D. L. 
Robinson. 
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BROWN, District Judge. Appropriation Act March 3, 1905, c. 
1482, 33 Stat. 1119, contains the following provision: 

"Iraproving Point Judith harbor of refuge, Rhode Island, one hundred 
tliousand dollars : Provided, that a contract or contracts may be entered into 
by the Seeretaiy of War for such materials and work as may be necessary to 
prosecute said project, to be paid for as appropriations may from time to 
time be made by lavv, not to exceed in the aggre^ate one hundred thousand 
dollars, exclusive of the amonnts herein and heretofore appropriated : Pro- 
vided further, that the amonnts herein appropriated and authorized, with 
any existing balances on hand to the crédit of such improvejnent, shall 
be applied in extending the easterly or shore arm of the breakwater and con- 
tinning it to the shore, with a vievy of providing a shelter for a landing 
place for the passengers, crews, and cargoes of vessels in distress, and other 
vessels, and for the lifeboats of the Point Judith life-saving service." 

It is conceded that the extension of the easterly or shore arm of the 
breakwater, and continuing it to the shore, will necessarily require 
the taking of a few feet of the shore, of the width of the end of this 
arm of the breakwater, and incidentally a few feet of the adjacent 
bank to protect it, and to prevent the sea from making around and 
undermining the shore end of the breakwater. It is contended, how- 
ever, that the taking of a tract of land, comprising 1.39 acres, with 
a shore front of 294 feet, is unauthorized. 

The answer of Margaret D. L,. Robinson, to which tlie United 
States demurs, dénies the power to condemn any more land than is 
needed to connect thè shore arm of the breakwater with the shore; 
and also dénies that the whole of the land described in the pétition 
for condamnation (to wit, 1.39 acres), can be required, and that any 
necessity exists for the United States to acquire the whole of said 
land. It is conceded that there is a necessity for taking some land, and 
that the Secretary of War or other authorized officiai of the govern- 
ment must make a détermination of the amount needed ; but it is con- 
tended that, in the absence of express législative action defining the 
amount of property, the power to take is limited to the necessity, 
and that the necessity of taking particular property is a question for 
the courts. In substance, the défendant argues that although the 
Secretary of War has instructed the United States Attorney to pro- 
ceed for the condemnation of the spécifie tract of 1.39 acres, in so do- 
ing, he has exceeded the authority conferred upon him by statute, for 
the reason that he seeks to take more land than is necessary. 

I am of the opinion that it sufficiently appears from the pétition 
that the Secretary of War has exercised a discretionary power con- 
ferred upon him by law, and that his discrétion so exercised is not 
reviewable bv this court. Decatur v. Paulding, 14 Pet. 497, 10 L. 
Ed. 559, 609'; Cooley on Const. Lim. (5th Ed.) 668, 669; Douglass v. 
Byrnes (C. C.) 59 Fed. 29, 32. 

Whilë it is doubtless true that an act done under the color of au- 
thority and ostensibly in the exercise of discrétion may be so clearly 
in excess of authority, or in abuse of authority, as to require the 
courts to déclare it to be such, and therefore of no effect, the answer 
does not show any facts from vi'hich it may be inferred that the Sec- 
retary of War has exceeded the discrétion conferred upon him by 
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Congress. The answer, in effect, disputes the judgment of the Secre- 
tary of War that a tract of this size is required or necessary. 

The distinction between reviewing the judgment of an ofRcer 
clothed with discretionary power, and determining whether his act 
is in excess of his autliority, should be carefully observed. The 
Secretary of War, I think, is given power to acquire such an amount 
of land as is reasonably required to connect the breakvvater firmly 
with the upland, and as wilî give reasonable facilities for access to 
tlie structure both for construction and maintenance. I seriously 
doubt whether the necessity for taking 1.39 acres could be questioned 
even if the act authorized merely a connection with the shore. 

The purpose of the appropriation is "Improving Point Judith har- 
bor of refuge." The breakwaters hâve created a new shelter for 
ships ; and it would be no strained construction to say that a suitable 
landing place was reasonably necessary for a harbor of refuge. 
While the act is clumsily expressed, I am of the opinion that the lol- 
lowing clause shows clearly the intent of Congress : 

"With a View of providing a slielter for a landing place for the passengers, 
crews, and cargoes of vessels in distress, and other vessels, and for the life- 
boats of the Point Judith life-saving service." 

That this landing place is to be under government control appears 
from the defined object of the landing place. Upon a fair construc- 
tion of this act, the extension of the breakwater to the shore reason- 
ably requires the taking not only of such part of the shore as the 
breakwater shall actually rest upon, but of such additional part of 
the shore as will give the government control of the shore terminus 
of the breakwater, of a landing place for persons, cargoes, and life- 
boats, and of access to highways through its own land. If the land 
immediately adjacent to the shore end of this extensive government 
work should remain in private ownership, the intent of Congress 
would be defeated. 

The défendant contends that Act Aug. 1, 1888, c. 728, 25 Stat. 
357 [U. S. Comp. St. 1901, p. 2516] entitled, "An act to authorize 
condenmation of land for sites of public buildings, and for other pur- 
poses," does not confer a gênerai authority to acquire land, but only 
authority to institute condemnation proceedings in furtherance of, 
or in exécution of authority otherwise granted to procure real estate 
for public purposes. A mère reading of this statute shows clearly 
that this contention is correct. The act is as follows: 

"That in every case in which the Secretary of the Treasury, or any other 
officer of the government has been, or liereafter shall be, authorized to pro- 
cure real estate for the érection of a public building or for other public uses 
lie shall be, aud hereby is, authorized to acquire the same for the United 
States by condemnation, under judicial process, whenever in his opinion it is 
necessary or advantageous to tlie government to do so, and the United States 
circuit or district courts of the district wherein such real estate is located, 
shall bave jurlsdietion of proceedings for such condemnation, and it shall be 
the duty of the Attorney General of the United States, upon every application 
of the Secretary of the Treasury, under this act, or such other officer, to 
cause proceedings to be commenced for condemnation witliin tbirty days from 
the reeeipt of tlie application at the Department of Justice. 

"Sec. 2. The practice, pleadings, l'omis and modes of proceeding In causes 
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arising under tlio ]irovisions of tliis act slinll coiiform, as noar as niay be. to 
the practice, ple.-idiniçs, forms. aiul proceedings existing at the time in like 
causes in ttie courts of record of tlio state witiiiii wiiicli sueli cii'cuit or district 
courts are held, any ruie of the court to tlie contrary notwitlistanding." 

Chappell V. United States, IGO U. S. 499, 16 Sup. Ct. 397, 40 L. 
Ëd. 510, clearly recognizes the necessity for other authority than that 
conferred bv chapter 728, by the référence to Rev. St. §§ 4G58, 4660, 
[U. S. Comp. St. 1901, pp. 3141, 3143]. But the authority of the 
Secretary of War does not rest solely upon the appropriation act of 
March 3, 1905. Act April 24, 1888, c. 194, 25 Stat. 94 [U. S. Comp. 
St. 1901, p. 3525], confers upon the Secretary of War the right to 
institute proceedings for "condemnation of any land, right of way, 
or material needed to enable him to maintain, operate, or prosecute 
Works for the improvement of rivers and harbors for which provision 
has been made by law." I interpret this act to mean that in the prose- 
cution of the work of harbor improvement the Secretary of War is 
intrusted with the power and duty of determining specifically what 
land, right of way, or material is needed for such works as are au- 
thorized by law. 

It is well settled that it is not necessary that Congress itself should 
sélect the particular land. Chappell v. United States, 160 U. S. 510, 
16 Sup. Ct. 397, 40 L. Ed. 510; Kohi v. United States, 91 U. S. 367, 
23 L. Ed. 449. Congress has provided for no judicial review of the 
judgment of the Secretary of War, and the right to such review does 
not arise by implication. It is held also that the extent to which 
private property shall be taken for the public use rests whoUy in the 
législative discrétion, subject only to the restraint that just compensa- 
tion shall be made. Shoemaker v. United States, 147 U. S. 282, 298, 
13 Sup. Ct. 361, 37 L. Ed. 170. Where the case is such that it is 
proper to delegate the power to appropriate property, it is also com- 
pétent to delegate the authority to décide upon the necessity for its 
taking. Cooley on Const. Lim. (5th Ed.) 668-670. 

While the taking of property must always be litnited to the neces- 
sity of the case, and consequently, no more can be appropriated in 
any instance than the proper tribunal shall adjudge to be needed 
for the particular use for which the appropriation is made, the Sec- 
retary of War is authorized by Congress to make the judgment as to 
what land is needed. It cannot be said that the Secretary of War, 
in taking more land than that upon which the breakwater is actually 
to rest, has exceeded the limits of a proper judgment as to what is 
required for carrying out the purposes expressed by Congress. 

The demurrer is sustained. 
145 F.— 42. 
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In re IIATOHER. 

No. 486. 

(District Court, W. D. Texas, Waco Division. May 28, ]906.) 

BANKiiurTCY — CosTS OF Administiîation — Notice of ArrucATioar for Dis- 

CHABGE. 

A banl^nipt wlio advancGS tlie money neeesary to pay for the issnance 
and publication of notices of liis application for discliarge is eiititled, 
under General Orders No. K), to reiiaynient of the sanie out of the estate 
as part of the costs of administi-ation. 

In Bankruptcy. On pétition for review of order of référée. 

Hatche,r was adjudfred bankrupt iipon the pétition of creditors. In due 
Roason he filed his application for discharge and paid the sum of §5.45 for the 
issuanee and publication of necessary notices of the iiroceeding. For the suni 
tlms paid, covering the issuanee and iniblieation of notices to creditors, he 
daims reimburseinent. The claini was denied by the référée in au order of 
which the following is a copy : "On this day the pétition of the bankrupt, 
for the allowance to him of the costs of Issuing and publishing the notices 
required to be Issued on applications for discharge, havlng been by me ex- 
aniined r^d fully considered, and being of oi)inion that such charge, being one 
solely for the benefit of the bankrupt, is not such a charge as the law con- 
temi)lates shall be allowed to said bankrupt out of the bankrupt estate, it 
is therefore ordered that the application for the allowance of sucli charge be 
and the same is hereby in ail things refused." The bankrupt seasouably flled 
a jjetitlon to review the order, in which it Is claiuied that the action of the 
référée was erroneous for the following reason : "That such order was and 
is erroneous, in that it ]'efuses to allow to this bankrupt thecost of Ihe issuanee 
and the publication of notices retraircd under the law upon applications for dis- 
charge in bankruptcy ; the bankrupt having theretofore turned over ail of his 
assets and T'roperty to the trustée herein, and being entitled, under the law, 
to such notices as are requh-ed by law to hâve his application for discharge 
herein considered and acted npon by the court." 

Sleeper & Kendall, for bankrupt. 

MAXEY, District Judge (after stating the facts). Upon the sub- 
ject of notices to creditors, it is orovided bv section 58 of the bankruptcy 
act (Act July 1, 1898, c. 541, 30 Stat. 561 [U. S. Comp. St. 1901, p. 
3444]), among other things, as follows : 

"Creditors shall bave at lenst ten days* notice by mail, to their respective 
nddresses as they appear In tlie list of creditors of the bankrupt or as after- 
wards flled with the papers in the case by the creditors, unless they waive 
notice in writing, of * * * (2) ail hearings upon applications for the con- 
firmation of compositions for the discharge of bankrupts." 

Form 57 (89 Fed. Ivii; 32 C. C. A. Ixxxi), promulgated by the Su- 
prême Court, as well as the order adopted by this court, requires (1) 
that notices of the hearings, upon applications for discharge, shall be 
published in a newspaper, etc.; and (2) that the "clerk shall send by 
mail to ail known creditors copies of the pétition and the order, ad- 
dressed to them at their places of résidence as stated." By section 04 
of the act of bankruptcy (30 Stat. 563 [U. S. Comp. St. 190i, p. 3447]), 
il is provided that : 

"The debts to hâve priority, except as herein provided. and to be paid in 
full out of the bankruiit estâtes, and the order of payment shall be * * * 
(3) the cost of administration," etc. 
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And General Order No. 10 of the Suprême Court (89 Fed. vi; 33 
C. C. A. xiii) provides: 

"Before incurring any expense in publisliing or mailing notices, or in travel- 
ing, or in procuring the attendance of witnesses, or iu perpetuating testiiiiony, 
the clerk, marshal or référée niay require, from the banlîrupt or other person 
in whose behalf the duty is to be perfornied, indeumity for such expense. 
Money advaneed for this purpose by the baniiruiit or other person shall be 
repaid him out of the estate as part of the cost of administering the same." 

From an examination of the act of bankruptcy and the orders of 
court it thus appears : (1) That costs of administration are payable out 
of the bankrupt'.s estate; (3) notices must be given to creditors of hear- 
ings upon appHcations for the discharge of bankrupts; (3) notices so 
required to be given must be published in a newspaper and sent by the 
clerk through the mails to creditors ; and (4) moneys advanced by the 
bankrupt to the référée, clerk, and marshal for the publication and mail- 
ing of notices shall be repaid him out of the estate as part of the costs 
of administration. The application for discharge and the issuance, 
publication, and mailing of notices to creditors, upon the application, 
constitute a step, and one of extrême importance to the bankrupt, in 
the administration of the estate. That notices of the hearing of the ap- 
pHcation for discharge in the présent case were legally issued and pub- 
lished is not denied. The cost of the notices was advanced by the 
bankrupt ; and General Order No. 10, quoted above, requires the money 
so advanced to be repaid him out of the estate. 

It follows that the référée erred in passing the order complained of, 
and the same should be reversed, and the cause remanded for further 
proceedings not inconsistent with the views herein expressed. And it 
is so ordered. 



SPERRT & HUTCHIXSON CO. v. ASCH et al. 

CROWN STAMP CO. v. BEAL et al. 

(Circuit Court, E. D. Pennsylvania. June 9, 190G.) 

Nos. 12, 13. 

iNJUNCTioN — Teadino Stamp Companies — Unaitthomzed Use of Stamps. 

Preliminary injunctions granted on applications by trading stamp com- 
panies, prohibiting the unauthorized use of their stamps by défendants. 

In Equity. On motion for preliminary injunction and demurrer 
to bill in each case. 

Clément B. Wood and John Hall Jones, for complainants. 

C. E. Lex, Melick, Potter & Dechert, Maxwell Stevenson, and 
Théodore F. Jenkins, for défendants. 

J. B. McPHERSON, District Judge. The légal questions involved. 
in this controversy between trading stamp companies and unauthor- 
ized issuers of the stamps hâve been decided so often by other courts 
in favor of the complainants that I should not feel called upon to set 
myself in opposition to their décisions unless I were impelled to do 
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so by a clear conviction that they were wrong. As I am far from 
feeling such a conviction, I sliall follow tlieir décisions without dis- 
cussion, and, as a resuit, sliall direct an order to be entered in each 
case that a preliminary injunction issue forthwith against each of the 
défendants who bave been served with process — some of them, indeed, 
by stipulation filed having already agreed that such injunction may 
issue — and also, that the demurrer, which was filed and argued at the 
time when the motion for an injunction was brought before the court, 
be overruled. I may add that, if the use of trading stamps is so ob- 
jectionable as many of the défendants aver, there is a simple and ef- 
fective way to stop it. Unless merchants buy them and issue them to 
their customers, the trading stamp companies must go out of business, 
and the remedy, therefore, if one be needcd, seems to lie with the 
merchants themselves, rather than with the courts. 



WERTHEIM COAL & COKE CO. v. HARDING et al. 

(Cireuit Court, E. D. Pennsylvania. June 9, 1906.) 

No. 33. 

New Teiat, — SurriciEiN'cy or Grounds — Confijcting Evidence. 

An issue of fact liclû to be so far doubtful under the évidence that the 
court would not be vvarranted in setting aside the verdict of the jury 
thereon. 

[Ed. Note.— For cases in point, see vol. 37, Ceut. Dlg. Nevsr ïrial, § 144.] 

On Motion for New Trial. 

T. B. Harned and Melick, Potter & Dechert, for plaintiff. 
Wm. E. Chapman and Alex. Simpson, Jr., for défendants. 

J. B. McPIîERSON, District Judge. This case presented a pure 
question of fact, which from the défendants' point of view is so plain 
that the verdict against them ought to be characterized as "perverse," 
and should therefore be summarily set aside. To some extent I am 
in harmony with this position, for I am rather inclined to belicve that 
if I had been a juror I should bave favorcd a verdict for the de- 
fendants; but when I come to go over the évidence as it is preserved 
in the record, I cannot avoid the conclusion that the verdict is not 
without -sufficient support. The oral testimony is in direct conflict, 
but the weight of it is against the défendants, and even the letters, 
on which so much stress is properly laid, are not wholly to be counted 
on that side. Taking ail of the évidence together, I think it must in 
fairness be said that the issue was so far doubtful as to forbid the 
judge to substitute bis own opinion on the facts in the place of the 
opinion of the jury. 

A new trial is therefore refused. 
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OLDS V. CURLETTE. 

(Circuit Court, S. D. New York. Deceinber 1, 1005.) 

Courts — State Laws as Rui.es of Décision ik Fedkbal Courts — Usury— 
CONDITIOKS Pke<,'edent to Sl'it eor Canceelation of Moktgage. 

A eomplainaut uuiy laaintain a suit iu oquity in a fédéral court for the 
cancellation of an alleged usnrious niortgase witliout averring an olïer to 
pay tbe mouey borrowed witli légal interest, wliere the rigbt to sueb relief 
is given by tbe state statute. 

[Ed. Note. — State laws as rules of décision in fedei-al courts, see note 
to \¥ilson V. Perrin, U G. G. A. 71 ; IliU v. Hite, 29 C. C. A. 553.] 

In Equity. On demurrer to bill. 

F. M. Okls, for complainant. 
T. F. Buck, for défendant. 

WAIvLACE, Circuit Judge. At the conclusion of the argument 
of this case in overruling the plea décision was reserved upon the de- 
murrer to the bill for the purpose of considering the single cpaestion 
whether the complainant could ask relief in equity for the cancellation 
of an alleged usurious mortgage without averring an ofïer to pay the 
money loaned with légal interest. If the suit had been brought in the 
state court, the complainant would undoubtedly hâve been entitled to 
the relief, because the state usury laws expressly so provide for it 
notwithstanding a borrower has not paid and did not ofifer to pay 
the amount. The fédéral courts when sitting in equity administer 
the principles of equity jurisprudence as they prevail in thèse courts 
without regard to any state législation as to the remedy. But the 
case of Missouri, etc., Trust Co. v. Krumseig, 172 U. S. 351, 19 Sup. 
Ct. 179, 43 L,. Ed. 474, is a décision expressly in point in favor of the 
complainant. 

The demurrer is accordingly overruled, with costs, but with leave 
to the défendant to answer. , 



NEW YORK, N. H. & H. R. CO. v. CITY OF NEW YORK et al. 
(Circuit Court, S. D. New York. December 1, 1905.) 

COUBTS JURISDICTION INDISPENSABLE PARTIES — SulT BY LESSEE TO AVOID 

Local Assessment — State Statute. 

A state statute giving a tenant under a lease for more than 10 years 
the rigbt to niaintain an action in bis ovvn name to reinove a cloud upon 
title will be given effect by a fédéral court, and under suoh statute the 
lessor is not an indispensable party to a suit by a lessee for ninety-nine 
years, obligated by tbe terms of tbe lease to pay ail taxes and assess- 
ments against tbe property, to set aside an assessment for local im- 
provements on tbe ground of its invalidity. 

In Equity. On demurrer to bill for want of jurisdiction. 

Mr. Luce, for complainant. 

E. C. Kindelberger, for défendant. 
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WALLACE, Circuit Judge. The demurrer to the bill of complaint 
is to the jurisdiction of the court, because (1) there is not the requisite 
diversity of citizenship betvveen the parties; and (2) the bill does not 
présent a case which substantially involves the construction of the 
Constitution of the United States, but is one which is merely color- 
able. 

Tlie action is in equity to vacate certain assessments for a local 
improvement made by the taxinj^- authorities of the City of New York 
against the Flarlem River & Port Chester Railroad Company, and 
which became a lien upon the lands of that company. The com- 
plainant is the lessee of that company for the term of 99 years, and 
is obligated by the terms of the lease to pay ail taxes and assessments 
levied upon the leased premises. The theory of the bill is that the 
assessment is void because unconstitutional. The bill allèges that the 
[essor is a proper and necessary party défendant because the assess- 
ments are a lien upon the real estate. 

It cannot be seriously contended that the lessee is under obligation 
to pay any void assessment. The bill does not allège that the assess- 
ments are claimed to be valid by the lessor, nor does the bill allège 
the existence of any controversy between the complainant and that 
company growing out of the assessments. It follows that, if the lessor 
is as alleged a necessary party to the controversy, its interests are 
identical with those of the complainant. 

I am of the opinion that the real controversy is wholly between the 
complainant and the city of New York, and that the other défendant is 
not a necessary party to it. The case is somewhat analogous to Morse 
v. South (C. C.) 80 Fed. 206, in this respect. The complainant, being 
in possession under the lease, is entitled to maintain the action to pro- 
tect bis rights as lessee. The statute of this state allows an action to re- 
move a cloud upon title to be brought by a tenant under a lease of 
more than 10 years, and the fédéral courts give effect to such a statute. 
Holland v. Challen, 110 U. S. 15, 3 Sup. Ct. 495, 28 L. Ed. 52. As the 
lessor is not an indispensable party, although a proper one, the com- 
plainant can, if he so chooses, dismiss the bill as to it. Horn v. Lock- 
hart, 17 Wall. (U. S.) 570, 21 L. Ed. 657 ; Oxley Stave Co. v. Cooper's 
Int. Union (C. C.) 72 Fed. 695, G97; Sioux City, etc., v. Trust Co. of 
No. America, 27 C. C. A. 73, 82 Fed. 124; Mason v. Dullagham, 27 C. 
C. A. 296, 82 Fed. C89. 

As the court bas jurisdiction because of the requisite diversity of 
citizenship between the parties, it is unnecessary to inquire whether 
it bas also jurisdiction because a fédéral question is involved. 

The demurrer is overruled, with costs. 



In re RYBURN. 

(District Ck)urt, D. Connectlcut April 2, lOOa) 

No. 185. 

BAÎfKRtrPTCY — RlîOPENING ESTATE EFFECT OP OP.DEB. 

An order reopenlng an estate In l)ankruptcy aftcr It had been closed, 
made on pétition of creditors allegiug that real estate transferred by the 
banki'upt shortly prier to hls adjudication, and not scheduled by him nor 
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adminlstered upon as a part of his estate, had been asnertained since the 
closing of the estate to hâve been fraudnlently conveyed to conceal the 
same from his credltors and to belong to his estate, does net of itself au- 
thorize the bringing of a suit against the graiitee to recover such ijroperty, 
and lias uo other etïect than to leave the matter in the hauds of tlîe 
référée to cause the élection of a trustée and to authorize such suit, or not, 
as he shall deeiri proper under the facts shown. 

In Bankruptcy. On pétition of Margaret E. Moone)% executrix to 
reopen liearing. 

An order was made reopening the estate of the banlcrupt on pétition and af- 
fidavits of creditors showing tliat real estate transferred by him a sliort time 
before the banliruptcy, and not seheduled nor adniinistered as part of his 
estate, was conveyed either as security only or in trust to be held for his bene- 
fit in fraud of his creditors. Subsequently Margaret B. Mooney, executrix of 
the estate of the grantee of such property, flled a pétition to reopen tlie hear- 
ing on which such order was made, alleging that a suit had been brought 
against her to recover the property by one elaiming to be trustée of the 
estate, and that the daims on which it was based were fictitious and vexatious. 
To this pétition a demurrer and motion to dismiss were flled by the creditors. 

De Forest & Klein and Canfield & Judson, for petitioner. 
Stoddard, Marsh & Boardman, for claimants. 

PLATT, District Judge. If such a situation exists, as suggested 
by counsel for the executrix, it would seem that the référée in charge 
of the matter in Fairfield county is the proper party to address. He 
is compétent to' take care that the bankrupt shall not use the creditors 
of the estate as stool pigeons. After a trustée on the estate opened 
April 2d shall hâve been appointed, he cannot go into the state 
courts without authority. It is not understood that the order reopen- 
ing the estate can be construed as containing such authority. So far 
as the court is now concerned, it appears that certain property had 
been transferred by the bankrupt, prior to his adjudication ; that it 
was omitted from his schedules and made no part in the settlement 
of his estate; that since such settlement facts hâve been discovered 
which lead creditors to believe that the transfer was fraudulent. They 
cannot act, without the estate shall be opened and a trustée elected. 
As the first step in such process, and an indispensable one, the court 
ordered the estate reopened, upon affidavit, on April 2d. Beyond that 
reopening, the matter rests for a time under the supervision and control 
of an exceedingly efficient référée. I am of the opinion that the show- 
ing at the ex parte hearing was proper and sufficient to support the 
order. 

The pétition of Margaret E. Mooney, executrix, asking for a re- 
opening of the order of April 2, 1906, is dismissed. No action will 
be taken at présent regarding costs. 
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PARULO V. PIIILADELPHIA & R. RT. CO. 

(Circuit Court, S. D. New York. June 4. 1906.) 

1. Raileoads— PusiiiNG Tkespasser rKOM MoviNG Tbain— Question fob 

Jury. 

Plaintiff in an action against a railroad conipany for a Personal iujury 
testified tliat, vvhile he vvas stealing a ride at niglit on top of a freiglit 
car, a man witli a lantern wliom lie could not recognize came over the 
top of the cars and ordered him off, and wlien he did not go kicked him 
from wliere he sat between the cars, and he was run over and Injured. 
The trainmen ail testitied, and each denied seeing plaintiff or anyone else 
on the train except themselves, and each denied being on top of the cars 
at the time and place of the injury. It was shown that the brakeman and 
a flagman each had a lantern, and that it was the brakeman's duty, under 
the rules of the company, to be on top of the cars and to put ofC any 
trospasser. Eeld, that the question whether or not plaintiff was in fact 
kicked or puslied froin the car by a servant of défendant, as he claimed, 
was one for the jury. 

[Ed. Note. — Rights of trespassers on train, see note to SovTthern Ry. Co. 
V. Shaw, 31 C. C. A. 76.] 

2. EVIDENCB — ADMTSSTOKS — ACQUIESCENCE IN STATEMENTS OF ANOTHEE. 

To render statements made by another in the présence of a party, and 
not contradicted by him, binding upon him as admissions, it must clearly 
appear that lie heard and understood thein, and that the circumstances 
were such that his acquiescence therein may fairly be inferred from his 
silence. 

[Ed. Note. — For cases in point, see vol. 20, Cent. Dig. Evidence, §§ 771- 
774.] 

3. Same — Ignorance of Language. 

Wliere plaintiff, an Italian who had just been run over by a railroad 
train which crushed both his feet, had so little knowledge of English that 
the physician could not converse with him, and procured another Italian, 
who could speak English to some extent, to ask plaiutifl: questions, the 
testimony of the physician as to tlie answers as translated by him by the 
intei'iireter is not admissible to show admissions by plaiutifC respecting 
the manner of his injuiy ; it not being shown that the translation was 
correct, or that plaintiff was in such physical condition or had sufflcient 
knowledge of the language to either hear or understand the answers as 
given in English. 

[Ed. Note. — For cases in point, see vol. 20, Cent. Dig. Evidence, § 773.] 

4. Tkiae^ — Conflicting Evidence — Instructions. 

Where plaintiff testified that he clinihed to the top of a freight car at 
night while the train was stopped at a station, that it started almost 
immediately, and a few seconds later he was pushed from the top of the 
car, and it was shown that he was run over and very severely injured, 
but the trainmen testified that the train while ou an up grade did not 
stop, the jury were properly instructed that it was their duty to reconcile 
the évidence if possible, and that they were not necessarily required to 
disbelieve plaintiff's testimony tliat he was thrown from the top of the 
car, even if they found that it did not fully stop, if they believed tliat it 
was moviug so slowly that plaintiff could climb upon it, and that by 
reason of his injury immediately afterward his recollection was confused, 
and he was honestly niistaken. 

.'>. RAriJiOADS — Action for Injury of Person on Train — Instructions. 

Instructions reviewed in an action against a railroad company to re- 
cover for the injury of a person alleged to bave been thrown or pushed 
from a moving train, and hcld not to coutaiu error prejudicial to the de- 
fendant. 



PARTJLO V. PHILADELPHIA & E. RY. CO. CGÔ 

Motion by défendant to set aside the verdict of the jury in favor 
of the plaintiff and for a new trial, on the grounds that the verdict 
is contrary to the évidence and lav/ and upon the exceptions talîeii 
npon the trial. 

Thomas J. O'Xeill, for plaintifï. 
Pierre M. Brown, for défendant. 

RAY, District Judge. This action has been twice tried. On the 
first trial the jury disagreed. On the second trial the jury found a 
verdict for the plaintiff in the sum of $2,000. On the evening of No- 
vember 7, 1902, the plaintiff, who was working as a stone mason at a 
place called "Rock Hill," a fevi^ miles north of Pcrkasie, a station on 
defendant's railroad, being at Perkasie and desiring to go to his home, 
and having five pounds of méat in a package, went down to the sta- 
tion. He claims that as he arrived close to the station he found a 
freight train at a standstill, with the engine near the water tank a 
short distance above and north of the station, the cars extending for 
some distance to the south of it; that he clambered up the side and to 
the top of the car some three or four cars back and to the south of 
the engine, and seated himself on the front end of the car, with his 
feet hanging down between it and the one next in front. He claims 
that a few seconds after he had so seated himself the train started on 
north, and that it had proceeded but a few hundred feet when a 
man with a lantern, whom he does not claim to recognize, came up 
behind him, and told him, "Get off the train. I told him a couple 
of times 'Wait until the train stops.' He said, 'You won't get off, 
you son of a bitch.' I said 'wait until the train stops,' and he kicked 
me right off between the two cars." Says he looked at the man, but 
did not see who he was, and cannot identify him, it was so dark. 
Says, in substance, that after climbing about a couple of hundred feet, 
meaning that he crawled, "I walked down on my hands and knees, 
and hollered," with the blood flowing. That he came to a box car, 
and remembers nothing else. "I had my sensés lost." Says he re- 
members nothing of being in the dépôt, but came to his sensés in the 
hospital at Bedilehem. One foot was crushed partially off, and the 
other wholly severed. At Perkasie the road is double tracked, and 
runs north and south. The east track is the north-bound track and 
west track is the south-bound track. This train was on the north- 
bound track. There is a beaten path or track along the outside of the 
east rail or the east track, where, evidently, the injuries were received. 
On the inner rail of this north-bound or east track, at a point 400 or 
500 feet north of the dépôt, some blood and shreds of fiesh were found 
that night, and blood marks and signs of some body dragging along 
led from that point west across the west or south-bound track, and 
down into a roadway, and then southerly tow?" Is the dépôt. A wit- 
ness heard a cry, and later saw the plaintiff c, jng along this road- 
way southerly. He took plaintiff to the freight car, and then fol- 
lowed thèse marks back to the blood and flesh on the rail. One of 
his shoes was found close by. This tends to corroborate plaintiff as 
to the claim that the train had proceeded but a few seconds from the 
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dépôt wlien he was injured. Moving slowly on this up grade, or get- 
ting under headway, it would hâve proceeded about that distance. 
The plaintiff was steahng a ride. He did not expect or intend to pay 
fare. The défendant contended that the plaintiff was not on the 
train, or that if he was he fell off, and was neither pushed nor 
kicked oflf; that if pushed or kicked ofï it was by some interloper or 
stranger to tlie train; that it is more probable he was attempting to 
lioard the train moving on this up grade, and so fell and went under 
the car and was injured. The défendant called a witness, one of its 
employés, who testified that on the Monday following the accident he 
saw plaintiff in the hospital, and that he asked the plaintiiï how he 
was hurt, and plaintiff said he was walking by the side of the track, 
and stopped to light his pipe, and the wind blew him under. The 
défendant contended that the crew of the train consisted of but five 
men — the engineer, the fireman, the conductor, one brakeman, and 
a flagman. Ail thèse were called and sworn. Ail except Miller, the 
nreman, claim the train did not stop that night at Perkasie station, 
but passed at the rate, one says, of about 8 to 10 miles per hour along 
there. The engineer, fireman, and conductor say they were on the 
engine or tender, and that the brakeman was there also, as they 
passed Perkasie, and that the flagman was in the top of the caboose 
at the rear end of the train. They ail say they did not see any one 
on the train except this crew, and did not push or kick any one off. 
The contention was and is that the plaintiff did not furnish any évi- 
dence that any employé of défendant on that train either pushed or 
kicked him off; that there is no évidence to sustain such a finding, 
or to justify the court in submitting the question to the jury. The 
évidence is that the trainman or brakeman and the flagman, who 
sometimes acted as brakeman, carried lanterns, and that both were on 
the train: that the rules of the company required the brakeman to be 
up on the top of the train — on top of the cars — when ascending or 
descending grades, and that this train at and on leaving Perkasie was 
on a heavy ascending grade ; that in stormy weather he was permitted 
to go on the engine and warm ; that this was a cold, but not a stormy, 
night; that the rules of the company also required him to put off any 
interloper or person stealing a ride ; that Perkasie is a village of some 
5,000 to 7,000 population. The plaintiff testified that after the train 
was in fuU motion some person walking on the top of that train, 
coming from the rear, ordered him off, and then kicked him off; that 
this person carried a lantern. 

In the absence of proof to the contrary, the fair presumption is, 
and the jury would be justified in finding, that the brakeman, who 
carried a lantern, was on the top of the train, where his duty and 
the rules of the company required him to be. This was especially 
true in view of the évidence of the brakeman, his évasions and man- 
ner. There is no presumption that any interloper or stranger to the 
train was there with a lantern ordering the plaintiff off. Then was 
not the jury justified in finding that this brakeman was on the top 
of the train, and that he, seeing the plaintiff, an interloper, there, 
in the discharge of his duty as he understood it, and the train, accord- 
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ing to the story of the plaintiff, being but slowly in motion, and not 
having proceeded more than 500 feet, first ordered plaintiff off, and 
then, lie not getting ofï, kicked or pushed him ofï? The évidence is 
that the train was then approaching a tunnel some 800 feet further 
north, and the jury might say or find that, being on the top of the 
train, where his duty required him to be, as he passed Perkasie 
station on this heavy up grade, this brakeman, on his way to the en- 
gine, to be there while passing the tunnel, or to warm, came across 
the plaintiff, and first ordered and then pushed him oiï, and then 
passed on to the engine, and that the fireman and conductor may hâve 
forgotten or may be mistaken as to just when he got there. This 
brakeman was not frank in ail his statements. On the direct he was 
asked : 

"Why are you, as tlie brakeman of a train, on tlie tank of the engine? 
A. My duties are any place my services are required. Ou tlie dowii grade tbey 
are required on tlie train, and on tlie upgradt, — when yoii are .golug down a 
hill tny services are required on a train, and when we .cet to the up grade I 
am no good ont on a train. I certainly will not put on a brake. Q. Where 
do you go? A. I crawl up to the tank — up to the fireman — if necessary, 
shovel coal if it is neoded." 

On the cross-examination : 

"Q. Let us see how fresh your recollection is as to the rules which are 
written? A. Yes, sir. Q. In print? A. Yes, sir. * * * Q. What do the 
rules say about your staying on top of the train? A. Why the rule is for a 
brakeman to do ail possible, do anything. Q. Won't you answer the ques- 
tion, What do the rules say with référence to your staying on top of the 
train? A. Am T not giving it to you? Q. Xo; you are not, you are going 
to niake a speech. Answer that question please. This is in print you know. 
A. The rule says that a brakeman will stay on the train ascending and de- 
sceriding grades. Q. Ascending and descending? A. Yes, sir. Q. That he 
shall stay on top of the train? A. Yes, sir. Q. And you were ascending a 
grade at this time? A. l'es, sir." 

From this and other évidence, clearly the jury were not bound to 
believe his testimony. It is plain that the witness evaded as long as 
possible, admitting that if on the tender of the engine, where he 
claimed he was on leaving Perkasie, he was there in violation of the 
rules of the company. 

It was a fair question of fact for the jury whether or not this brake- 
man kicked the plaintiff ofï the train when it was in motion at the 
place in question. The défendant excepted to the ruling of the court 
sustaining objections to certain questions put to Dr. Williams and 
to the witness Levi Texter. After the accident and the finding of the 
plaintiff he was taken into a freight car — one on a siding. Dr. Wil- 
liams, the local physician of the défendant, was sent for, and he saw 
the plaintiff. He says: 

"Part of one foot was eut ofC, and the other was eut ofC near the heel. It 
was smashed. * * * He was not unconscious at any time when I saw 
him. At no time. * * * It was a dangerous wound ; if not attended to 
properly it would be fatal. He seeraed to be sufïering great pain. Q. Did 
you hâve any conversation direct with him yourself while he was there in 
the railroad station? A. I made an effort to, but I could not get anything 
ont of him one w.ay or the other for a long time, and the section hands, I 



668 145 FEDERAL EErORTKE. 

asked them to ask him, and lie said something to them and he to them and they 
toldme. Q. Yoii (lid not talk to him direetly yourself, did you? A. No, sir. Q. 
You eannot speiik Italian? A. No, sir ; tlie section Iiaiids were Italians. » * * 
Q. Then after you liad asked tliis sectionmau to ask tlie plaintifl! tbat [how 
the accident liaiipcned], did tlie s(!(:tiounian talk to tlio plalntifl! in Italian? 
A. I do not know what lie tnlked. Mo talked something. I eannot tell you 
what it was. lie did not talk Eiiglish, I know that. Q. Ile said something 
to him? A. Tes. sir. Q. Did tlie iilaiutilï say somethiug to the sectionniau 
atter that? A. Tlie sectionman ; yes, sir. Q. Did the scctionman theu say 
something to yon? A. Yes. Q. What did the scctionman say to you? Was 
this in the présence of the plaiutifi:? A. Yes. Q. What did the sectionman 
say to you?" 

This was objected to as incompétent, irrelevent, and immaterial, 
and plaintiff's counsel said : "I suppose the theory upon which it is 
offered is that this sectionman is supposed to hâve correctly inter- 
preted what he told him." To this defendant's counsel by silence as- 
sented. The Court : "You mean there is no proof that the section- 
man understood what was said to him?" Plaintifï's Counsel: "Yes." 
The Court : "Or that this man stated correctly what he said ?" 
Plaintiff's Counsel: "Absolutely." The court then sustained the ob- 
jection. Defendant's Counsel: "Do you admit that the plaintiff un- 
derstood English to any extent?" Plaintiff's Counsel: "No, I do 
not know how much English he spoke." Defendant's coiuisel then 
excepted. At this time there was no évidence before the court that 
the plaintiff could speak or understand a word of English. The wit- 
ness had failed to get any reply to his question. There was no error 
hère. It appearcd that the plaintiff was an Italian, and on the trial 
spoke but little English, and understood it with great difiSculty. It 
was évident to the court that he did not and could not bave under- 
stood what was said by the sectionman in English. On cross-ex- 
amination this man asked the doctor: 

"Q. And when you spoke in English to the man he evidently did not under- 
stand you; at ail events he did not reply? A. I could not get anything eut of 
liim. Q. He did not reply when you spoke to him in English? A. I eannot 
say wbether he said anything or not; but he did not say anything that was 
intelligent to me." 

A. M. Sperry was then called by the défendant, and he said that 
on the Monday following the accident he went to the hospital, and 
talked with the plaintiff in English, and he understood plaintiff and 
plaintiff seemed to understand him. "I asked him first where he 
lived, and ail about him, and he told me he worked in a stone crusher 
at Rock Hill, and he had been down to Perkasie, and was getting 
back, and walking up along the railroad, and he stoppcd to light his 
pipe, and the vvind blew him under the train." Says his talk with the 
plaintiff was just long enough for him to tell him (witness) that. 

Dr. Williams was then recalled, and said it took quite a while be- 
fore they found out plaintiff's name the night of the injury. De- 
fendant's counsel then said : 

"I will now ask the question, What was the conversation botween yourself 
and this sectionman atter the plaiiitilï had spoken to the sectionman, as 
aloresaidî" 
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This was objectée! to, and tlie objection sustained, but no exception 
was talfen. 

L,evi Texter was called. He said he was présent when the doctor 
spoI<e to one of the sectionmen, and asked him to ask the plaintiff 
how the accident happened. "Q. After that did the plaintitï make 
any statement to this sectionman? A. Weli, he said — O. I do not 
want you to say, because the court is going to rule it out. Did this 
plaintitï then say something to the sectionman? A. Yes, sir. Q, 
In Itahan? A. In a language that I did not understand what it 
was. Q. Immediately after this sectionman said something in Eng- 
lish to the doctor? A. Yes, sir; he did. Q. What was it?" This 
was objected to. (To the court he then said he did not understand 
what the sectionman said to the plaintiff, or what the plaintiff said, 
if he said anything; took them for words.) "Q. Do you know they 
were words? A. A sound. Q. They made a sound, of course, 
but do you know that thèse sounds were words? A. No, sir; I 
could not say that. Q. Do you know any Italian? A. No, sir; 
I do not." The court then sustained the objection. Thèse Italian 
sectionmen were not produced. Their absence was attempted to be 
accounted for by the statement of a witness that they left the em- 
ployment of défendant in July after the accident, stating they were 
going to Italy. 

It is now claimed that it was error to reject the statement of the 
sectionman made to Dr. Williams in the présence of the plaintiff when 
he lay in the condition described, and under the circumstances de- 
scribed, as his silence might be considered as an acquiescence in that 
statement. It is not everything that is said in the présence of a party 
to a litigation in référence to the subject-matter thereof that may be 
given in évidence against him when he remains silent, and his silence 
is relied upon as an implied admission of the truth or correctness of 
the statement. If the party in whose présence the statement was 
made was physically and mentally able to hear and understand, and 
sufficiently near to hear, and the statement was of a character that 
would under the circumstances naturally call upon him for a déniai 
or qualification if untrue, and he was at liberty to deny or qualify, 
then it may be given in évidence against him ; otherwise, not. Schil- 
ling V. Union R. Co. of N. Y. C, 77 App. Div. 74, 78 N. Y. Supp. 
1015; Commonvvcalth v. Kennev, 13 Metc. (Mass.) S3,")-2.'î7, 46 Am. 
Dec. 673; People v. Koerner, 151 N. Y. 357, .374, 375, 48 N. E. 730; 
Lanergan v. People, 39 N. Y. 41; 1 Greenleaf on Evidence (15th 
Ed.) § 197; 3 Wigmore on Evidence, § 1071 ; La Bau v. Vandcrbilt, 
3 Redf. Sur. 384 ;'l ElHott on Evidence, §§ 221, 230, 231. Evidence 
of this kind must always be received with caution. Corser v. Paul, 
41 N. H. 24, 77 Am. Dec. 753. Whether the circumstances are such 
as to call for a replv is a preliminarv question for the court. Pierce's 
Adm'r v. Pierce, 66 Vt. 369, 39 Atî. 364 ; People v. Mallon, 103 Cal. 
513, 514, 37 Pac. 512 ; Schilling v. Union Railway Co., 77 App. Div. 
77, 78 N. Y. Supp. 1015. 

In Schilling v. Union Railway Company, 77 App. Div. 74, 78 N. 
Y. Supp. 1015, the court held: 
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"In an action to recover damages for personal injuries, a hospital siirsceon, 
who went to tbe plaintifE's house with an ambnlance to take ber to tbe hos- 
pital, and fonnd ber lying upon a couch seriously injured and suffering from 
shock, but not uneonscious, sbould net be allowed to testify to statements 
inade in tbe plaintifl"s présence coneerning tbe niamier in wliieb tbe accident 
liappened, and to wliicli tlie plaintifC made no reply, unless it appears tliat at 
tbe time such statement wag niade tbe plaintilï was cognizant of wbat was 
said, and \vas in a condition to understand and appreciate It." 

In Lanergan v. People, 39 N. Y. 39, the court held: 

"A conversation between witness and prisoner's wife, to be compétent évi- 
dence against the prisoner, must bave talcen place In bis immédiate présence 
and bearing." 

And at page 41 the learned court said (ail concurring) : 

"Tbat conversation eould be évidence only on tbe tbeory that it toolc place 
in tbe présence of the accused, and tbat not merely in bis bodily présence, 
but in bis bearing and understandiug." 

In Greenleaf on Evidence, vol. 1 (15th Ed.) § 197, the rule is 
thus stated : 

"But acquiescence, to hâve the efïect of an admission, must exhibit some 
act ot the mind, and amount to voluntary demeanor or conduct of the party. 
And wbether it is acquiescence in. the conduct or in tbe language of others, it 
must plainly appear tbat such conduct was fully Irnown, or the language fully 
understood, by the party, before any infereuce can be drawn from bis passive- 
ness or silence. ïbe circumstances, too, must be not only such as afïorded 
hini an opportunity to act or to speak, but such, also, as vrould properly and 
naturally call for some action or reply from men similarly situated." 

In People v. Koerner, 154 N. Y. 357, 48 N. E. 730, the court held: 

"(12) Statement by anotlier in présence of party — Admission by acquies- 
cence — Silence. A party's acquiescence in the statement of anotber, made in 
bis présence, to bave the efCect of an admission, must exhibit some act of 
voluntary demeanor or conduct ; it must plainly appear that sucb statement 
was fully knowu and understood by the party before any inference can be 
drawn from bis passiveneSs or silence, and tbe circumstances must not onl.y 
be such as afEorded bim an opportunity to act or speak, but also such as 
would properly or naturally call for some action or reply from men similarly 
situated. 

"(13) Statement made in présence of apparently uneonscious défendant — 
Erroneous admission in évidence — Keversible error. On a trial for murder, in 
wbich defect of reason at the time of tbe act was Interposed as a défense, a 
witness for the prosecution, who had testifled as a médical expert that in his 
opinion the défendant was "shamming" wben apparently uneonscious imme- 
diately after the homicide, was permitted to testify, over tbe defeudant's ob- 
jection, that be stated to a police ofïicer, in tbe présence of the défendant and 
wbile tbe latter was apparently uneonscious, tbat be 'didn't see there was 
very much tlie matter with the man ; that be was probably faking.' Held, 
that the évidence was incompétent and improper, being merely bearsay, or tbe 
statement of a witness to a third party, unless made under sucb circumstances 
as to be binding upon the défendant ; that the silence of the défendant, under 
tbe circumstances, did not raise a presumption of acquiescence in tbe wltness's 
remark so as to render it compétent as an admission ; and tbat the ruling ad- 
mitting tbe statement in évidence constituted a harmful error, calling for a 
reversai." 

At pages 374 and 375 of 154 N. Y., at page 736 of 48 N. E., the 
learned court said: 
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"A party's acquiescence, to hâve the effeet of an admission, must exliibit 
some act of voluntary demeanor or conduct. Wlien the claimed acciuieseence 
is in the conduct or in tbe language o( others, It must plainly appear that 
such conduct or language was fully known and fully understood by the party 
before any inference can be drawn from his passiveness or silence, ilore- 
over, the cireumstances must not only be such as afïorded him an o]iportunity 
to act or to speak, but also such as would properly or naturally eall for some 
action or reply from men similarly situated. Déclarations or stîitenients 
made in the présence of a party are received in évidence, not as évidence in 
themselves, but to ascertain what reply the party to be afCected makes to them. 
If he is silent when he ought to hâve denied, the presumption of acquiescence 
arises. But it is clearly otherwise when his silence is of a charaeter which 
does not .l'ustify such an inference. Thus, when a person is asleep, or intoxi- 
cated, or deaf, or a foreigner unable to understand the language employed, 
he cannot be prejudiced by statements made by others in his présence. Nor 
is such silence an assent, unless the statements were such as to properly call 
for a response. Tbe rule in regard to admissions inferred from acquiescence 
in the verbal statements of others is to be applied with careful discrimination. 
As was said by Best, C. J., in Child v. Grâce, 2 C. & P. 1i):î: 'Keally, it is 
most dangerous évidence.' It should always be received with caution, 
and ought not to be adniitted unless the évidence is of direct déclarations of 
a kind which natui'ally call for contradiction, or some assertion made to a 
party with respect to his rights, in which, by silence, he acquiesces." 

In Commonwealth v. Kenney, 53 Mass. 237, 46 Am. Dec. 672, 
Chief Justice Shaw said: 

"In some cases, where a similar déclaration is made in one's hearing, and he 
makes no reply, it may be a tacit admission of the facts. But this dépends on 
two facts — flrst, whether he hears and understands the statement and compre- 
heuds its bearing ; and, secondly, whether the truth of the facts embraced in 
the statement is within his own knowledge or not ; whether he is in such a sit- 
uation that he is at liberty to make any reply ; and whether the statement is 
made under such cireumstances, and by such persons, as naturally to call for 
a reply, if he did not intend to admit it." 

In Elliott on Evidence, vol. 1, § 221, it is said: 

"But in order that admissions may be inferred from silence or acquiescence 
it must usually appear that the language or the conduct in question was known 
and understood by the party claimed to hâve acquiesced therein, and that he 
was naturally called upon to take some action or make some resjionse thereto. 
Such évidence should be received with caution." 

See, also, Whitney v. Houghton, 127 Mass. 527. Says Elliott, 
citing this Whitney Case: 

"So It may be stated generally that when the cireumstances are such that no 
reasonable inference of acquiescence can be drawn from the silence of a party, 
the statements should not be received as admissions." 

Applying thèse rules to the case now before the court, it is évident 
that the statement made by the sectionman, whose ability to under- 
stand English and whose plainness of speech in English were not dis- 
closed, under the cireumstances of this case was not proper to go 
to the jury, and was properly excluded. Within a very short time 
before the statement was made in his présence both feet had been 
crushed ofï. The shock was great, and he was exhausted from great 
pain and loss of blood. The doctor was unable to get anything from 
him. It was with great difficulty and only after repeated efforts 
that they ascertained his name. There was no shadow of évidence 
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that he heard or paid any attention to what this sectionman said to the 
doctor. Clearly, "no reasonable inference of acquiescence could be 
drawn from the silence" of the plaintiff under the circumstances 
proved by the witnesses and not disputed. Under such circumstances, 
it cannot be properly presumed or inferred, or even reasonably sup- 
posed, that he Hstened or paid attention to, much less understood or 
comprehended, what was said to the doctor by this Italian laborcr, 
who soon thereafter left for Italy, assuming he did, and vvhose knowl- 
edge of and ability to speak English must hâve been imperfect. If 
the plaintiff could not understand the English of the doctor, is it 
reasonable to suppose he ivnderstood that of this Italian sectionman, 
who was speaking to the doctor and not to him? The case is within 
and governed by the Schilling Case and the Koerner Case cited, as 
well as by the gênerai rule laid down by Greenleaf and EHiott, supra. 

In Wright v. Maseras, 56 Barb. (N. Y.) 521, the facts are différ- 
ent. That case was before the justice without a jury, and the de- 
fendant showed by his actions in taking out his nioney and showing 
it that he understood what was said. Hère the case is barren of any 
fact or act indicating in the remotest degree that Parulo heard or 
understood what the sectionman said. It was not for the jury to 
hear the évidence, and then guess or speculate that plaintiff might 
hâve heard it and acquiesced. In no event was it évidence of itself, 
but only permissible to ascertain what reply the plaintiff ought to 
hâve made. Under the circumstances, he was not called upon to en- 
ter info a discussion with the sectionman as to the correctness of his 
statements to the doctor, which in ail human probability he did not 
hear. 

The defendant's counsel excepted to that part of the judge's charge 
in which he said: 

"But, gentlemen, the détermination of this ense does not rest necessarily upon 
the question wheth.ev or not tliat trnin stopped tliere. It may hâve so slowed 
up that the phiintiff, thinking it was at a standstill, or substantially so, in view 
of his subséquent injuries, in view of his pain and suffeving, not only there at 
the station where he was injured, but latcr on in the hospital, may hâve for- 
gotteii. and lie may bave got onto it wheii it was slowed down, and lie uiay 
honestly now believe and testify honestly that it was at a standstill. It is not 
necessary. to make him fail in this case, to brand him as a perjurer, beeause 
he may think that the train did absolutely stop; but it is very important évi- 
dence as bearing on the question of how he reeeived his injuries, and when, 
and on the question whothor or not he got onto that train down there at the 
dejiot, or whether he was attenipting to get onto it up above the dépôt, or was 
there wnlking by the side of it, and was drawn under in some way. Ail that 
is for j'our considération and for your thought." 

On the taking that exception the court said : 

"The Court : I siiy that It is the duty of a jury always, taking ail the évi- 
dence and ail the eirciimstanccs and surronndiiigs. to reconcile the évidence if 
you can eonsistently witli the truthfïilness of ail the witnesses. If you cannot 
do that, then, of course, you must flnd who speaks falsely and who speaks the 
truth, It is your duty flrst to reconcile it if you eau ; so that you would be 
warranted in flndiug in this case that this train did not eonie to a full defid 
stop, but that it so .slowed down tb.at the plaintiff was able to safeiy gain a 
seat on tlie train, and that, in view of his subséquent Injuries and pain and 
sufîering and the iapse of time, he may bave forgotten that it was slowly in 
nioHoii, and he in;',y now hoiie^;tly believe that it came to a full stop when it 
did not ; and to that I give you an exception." 
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I can discover no error in the charge as given on this subject. 
The plaintiff testified the train was at a standstill when he got on, 
and moved on ahnost immediately thereafter ; vvhile those on the train 
in charge of it, excepting the fireman, Miller, testified it did not stop. 
The station agent, Arn, said he could not rcmember or tell whether it 
did or not stop without his record ; that his dut}' was to record the 
arrivai and departure of trains, and his record showed that this train 
passed, but did not show that it stopped. He said that this train 
stopped at Perkasie sometimes, but not usually : that a représentative 
of plaintifï's attorney came to him some timc after the accident, and 
that he told him it did stop at Perkasie on the night in question. 
He also testified that at that time it was his recollection that this 
train did stop at Perkasie that night, and he had in mind the occasion 
m question. The fireman, who was on the tender of the engine, had 
no recollection on the subject. There was évidence it vi'ould stop 
for water if water was needed. More than three years had elapsed 
since the accident when thèse witnesses testified. Perkasie was quite 
a large town, and this was an up grade. The plaintifif was severely 
and dangerously injured that night, and sufifered great pain. It is 
not unreasonable, but in fact reasonable and quite probable, that by 
reason of his pain and suffering and the events of the night his recol- 
lection as to the stopping of the train had become somewhat con- 
fused. But he could not be mistaken about actually getting thereon. 
Either the plaintiff was mistaken, or some of defendant's witnesses 
were honestly mistaken, or plaintiff or thèse witnesses, or some one 
or more, deliberately committed perjury. The train may bave stop- 
ped for a few seconds, and defendant's witnesses may hâve forgotten 
the fact, and they may bave been honest in saying it did not stop, 
or they may be mistaken as to its speed if it did not stop. It may 
hâve been moving very slowly, and plaintiff's honest recollection may 
be that it absolutely stopped. If moving slowly, plaintiiï could hâve 
gotten on easily. This is not a case where getting on the train was 
impossible unless the train stopped. The jury was not compelled to 
find it stopped in order to find. that plaintiff was seated safely on the 
car, or that it did not stop, and hence plaintiff could not recover as 
he could not hâve been on the train. The court more than once re- 
peated that the évidence as to the train stopping was very important. 
It was the duty of the jury to reconcile the évidence of ail the wit- 
nesses consistently with the truthfulness of ail, if it could be donc 
reasonably. The court had the right so to say. Blashfield, Instruc- 
tions to Juries, § 270; Sackett, Instructions to Juries, p. Tig. 

The defendant's counsel then requestcd the court to charge "that 
there is no évidence in the case that there were more than five em- 
ployés on the train, and those fîve bave been produced in court." The 
court said: 

"That is so, but someborly else may hâve gotten on the train. You hâve a 
right to eoiisider that. Soniebody else may liave gotten on the train and lîiciîed 
him off. But you havo got to tiud and tliere uiust lje évidence tlmt it was sojne 
employé of the deteiidajit aeting witliin the gênerai scopo ot liis a.iitliority that 
kicljed him otï, or else the défendant is not liable. Of coiu'so, if tlie jury believe 

145 F.— 43 
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tbat somebody else got on the train, and came along there and kicked hiin off, 
and it was not one of the servants of the défendant acting within the gênerai 
scope of his authority — that is, having the right to be on that train and en- 
gagea in worlîing the train and managing it — even if it was an employé of 
the Company — if you believe that, then, of course, it will be your duty to flnd 
for the défendant." 

The court not only charged the exact request of the defendant's 
counsel, but pointed out explicitly that some one else — that is, some 
one not a member of the crew of five on the train, who were produced 
in court — might bave got on the train and kicked the plaintiff off. 
The court also stated that if such a person got on the train and kicked 
plaintiff off, and such person was an employé of the défendant, the 
défendant was not liable unless such person had the right to be on the 
train, and was engaged in working and managing the train, and also 
explicitly stated there must be évidence of that fact. Ail this was 
in the interest of the défendant, and intended to be, and followed the 
direct instruction that there was no évidence in the case that there 
were more than five employés on the train, and that they had been 
produced in court. Thèse five comprised the crew, composed of em- 
ployés of the défendant, engaged in working and managing the train. 
This instruction was tantamount to saying that one of the five must 
hâve kicked plaintiff off, and the charge before that had limited this 
number to the conductor and brakeman. The court had expressly 
charged, and no exception was taken to it, that: 

"As the plaintiff was on the freight train of the défendant, if there without 
invitation or right to be and remain there, was not a passenger, but, as the 
phrase goes, was stealing a ride, his only riglit was not to be injured by the will- 
ful, wanton, or reclvless aets of the défendant or of Its agents or servants ; and 
the only duty of tlie défendant to him vcas not to injure him by positive inten- 
tional act, or by willful, reckless, or wanton acts; tliat is, not to willfully, wan- 
tonly, or reclilessiy injure him. The défendant had tlie right to remove the 
plaintiff by the use of ail necessary force after ordering him off, in case he re- 
fused to go, on stopping the train at a reasonably safe place, but it had no 
right to remove him while the train was in motion by actual force or by threats 
of violence. Actual force applied to remove the plaintiff, or threats of personal 
violence made to cause him to Jump off, while the train was in such rapid 
motion as to make getting ofl: obviously dangerous, if such threats were made, 
under such circumstances and conditions as to sliovv a purpose and an ability 
to exécute them, would constitute willful or wanton or reckless acts. But the 
défendant would not be liable for such an act, or the conséquences of it, if it 
resulted in injury to the plaintiff, unless it was doue by some agent or servant 
of the défendant on or about the train or road being run by the défendant, and 
liaving at the time sonie duty to i^erform to the défendant, and when such serv- 
ant or agent was engaged in the performance or discharge of some expre.ss or 
implied duty to the défendant, and was acting within the gênerai scope of his 
employment and duty. That is, gentlemen, if the plaintiff was there, and if 
some agent or servant pushed him or kicked him off, that agent or servant must 
at the time hâve been engaged in tlie performance of some duty, not in doing 
that particular act. but nmst hâve been engaged on the train in the perform- 
ance of his gênerai duties, and he must hâve had it in his mind that he had à 
duty to perform to the défendant in putting the plaintiff ofï, and he must hâve 
put him off in the supposition, or liaving it in mind, that he was carrying out 
the orders of his master in putting him off ; not the mode or manner, not that 
that was within his mind, that lie was ordered to do it in tliat manner, but 
that it was his duty to put him off the train, so that he was acting within 
the gênerai scope of his employment aud his duty. If the plaintiff was pushed, 
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or kieked. or driven from this car in question, having gained a seat tliereon, 
while and wlien it was in motion, sucti as to make it dangerous to get ofC, on 
the evening in question, by some servant, agent, or employé of the défendant, 
and that agent, servant, or employé was on that train in the employ of the de- 
fendant, and acting generaily in the discharge of some express or implied duty 
to the défendant, and was engagea in the exécution of some express or imi)lied 
autliority in performing sueli duties to the défendant, and was acting witliin 
the gênerai scope of his employment or autliority, and had that in niind in 
doing what he did, then détendant is liable for tlie immédiate results and con- 
séquent damage to the plaintifC. But if the act mentioned was done by some 
agent or servant or employé of défendant who was temporarily on the train, 
and who had no duty there, express or implied, as to interlopers or trespassers, 
or by some agent, servant, or employé of the défendant wlio went outside of his 
gênerai employment or duty and the gênerai scope of his employment, and did 
the act or acts to gratify or serve some spite, malice, or ill will or jmrpose 
of his own, then the défendant is not liable. The évidence hère is that the 
trainman or brakeman had orders and it was his duty to remove trespassers 
on the train — persons stealing a ride. ïhe conductor of a freight tr.'iin uud 
trainmen thereon engaged in running it bave an iinjilied autliority to expel or 
remove therefrom persons stealing rides thereon, not intending to pay tare, in 
the absence of rules or instructions requiring it; but in doing this they must 
not use unnecessary or excessive force, or do it at dangerous places or at 
dangerous times, such as when the train is in motion, so as to render such 
removal or getting from the train obviously dangerous. They may not act 
recklessly or wantonly in making such removal, or expose tlie porson removed 
or driven off to unnecessary péril or danger. If they do that wliile they are 
acting within the gênerai scope of their employment in putting olf or driving off 
trespassers and wrongdoers, then as they are acting in the line of their duty, 
within the gênera] scope of their authorit.7, and bave it in mind to serve the 
master, then the master is, liable for such wroug or such excessive force. But 
if they go outside of that entirely, I repeat, to gratify some malice or spite or 
ill will of their own — to serve some purpose of their own — then the railroad 
Company would not be liable." 

The plaintiff had proved, without objection or exception, by the 
witness, Cohen, that Arn, the station agent, stated to laim that on 
this train on the niglit in question there was a green or extra brake- 
man. The defendant's counsel, immediately following the cliarge 
expressly made as requested, that "there is no évidence in tlie case 
that there were more than five employés upon the train, and those five 
hâve been produced in court," and following the suggestion made by 
plaintiff's counsel that the brakeman testified that nobody else with 
a lantern got on the train, and the statement of the court, "the jury 
will détermine," said : 

"There bas been some statement by my friend about an unlvnown employé. 
I now ask your honor to charge that there is no évidence in the case that there 
were more than five emploj'és on the train, and those five hâve been produced 
in court." 

This was but an exact répétition of the request just made and com- 
plied with without limitation, and the court was not bound to repeat 
it, and did not refuse to so charge, but had so charged. 

The. court said : 

"The witness says that, when he went down there and made thèse inquiries, 
the station agent there said that tliere was a green brakeman on the train, and 
that the company had been looking for hini, and had been unable to flnd him. 
Defendant's Counsel: Yes. The Court: lîe said tliat; was it true? Defend- 
ant's Counsel : 1 except to .your honor's refusai to charge as requested. The 
Court : "There is no positive évidence hère that there was anybody else on that 
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train. The eonductor, tlie fireraan, tlie brakomaii, tlic flagman, ail svronr tliat 
tliere was nobody else on that train that niglit. But you hâve liere tliat state- 
lueut, and that is contradlcted. ïou can take it for what it is worth." 

Defendant's counsel excepted. This ail related to the mère pos- 
sible présence of some other persoii on that train that night. lîut 
iliere was no évidence this pcrson had any duty there, or was cn- 
gagcd in running the train, as the court but a moment before had 
-said there must be. In view of the prior charge it could not hâve 
been prejudicial to the défendant. 

The defendant's counsel insisted on the trial and insists now that 
under the évidence the jury were justified in finding that plaintiff was 
kicked off, but that it was donc by some person who got on the train, 
but wdio had no duty to perform there, and hence was not acting 
within the scope of his employaient in doing what he did. The de- 
fendant's counsel now says: 

"Aside from what was said in argument npon tho trial, ît is not inorcdiWe or 
impossible but that some strangcr, tranij), or quarry loremaii ini.s;Ut bave gotten 
on this train with a lauteru, and from motives of sheer spite, or desiring to 
pose with the authority of an employé, hâve kicked the plaintiff ofC." 

With the évidence before the jury unobjected to, and with no 
motion to strike it out or request that the jury be instructed to dis- 
regard it, that the station agent assertcd the présence of a green 
brakeman on that train that night, not, however, as a part of the 
crew, the court more than once emphasized the fact that to make the 
défendant liable the person who kicked plaintiflt ofï, if he was kicked 
off, must bave been not only an employé, but an employé of défendant 
on that train, having a duty to perform there, and engaged in run- 
ning it, and acting at the time in the discharge of a duty to the Com- 
pany, and having the discharge or performance of that duty in mind, 
and that there must be évidence to that effect. The defendant's 
counsel asked the court to charge "that the plaintiff is an interested 
witness, and the jury are not bound to believe his testimony unless 
corroborated by other évidence." The court said in response: 

"The Court : You are not bound to believe it, even if It is corroborated. So 
with the defendant's witnesses. l'on are not bound to believe it. Wlien a wit- 
ness cornes before a court and .iury, and he is entirely disinterested, and he 
knows whereof he speaks, and his manner and his statenients are fair and 
candid, and he is not impeached in any way or contradlcted, and thore are no 
inhérent iniprobabilities in his story, then it is tlie duty of the jury to believe 
him. But if he is interested, if his manner is such that you do not put confi- 
dence in him, such as indicates that he is telling a falseliood, or if his story, 
in view of ail tbe conceded and known facts, is improbalile, cillu^r plainly so 
or because of inhérent contradictions is improbable, then tho .Iury bave a right 
to disregard it, and if it is suflicieutl.y improbable you ought to disregard it. 
Ail that apijeals to j-our commou sensé and expérience." 

The charge made was more favorable than requested. 
The defendant's counsel also requested the court to charge: 

"That the jur.v are tlio sole .iudges of the facts, and that tliey are not to 
substitute for tJieir owu .iudgment as to the facts any comment on the testi- 
mony made by the judge ])residing." The Court: "I decliue to charge any 
ditforently from what I bave ebargod." 
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While no point is raised now on this refusai, it is proper to say 
that in the sentences immediately preceding this request the covirt 
had said to the jury: 

"You sliould take the évidence oî the witnesses — take tliem altogether — and 
détermine how the tact is. It is a fact for you to find Avhether the train 
stoi)T)ed. and it is for your détermination — ail thèse (iuestioiis of fact, the 
credlbility of the wituesses — it is ail for you." 

And but a moment after this request the court said: 

"In fact you will consider ail the facts and ail circumstances attending the 
transaction, and ail the staternents of the witnesses. and détermine who tells 
the truth and what the truth is. It is for you, gentlemen." 

And early in the charge: 

"I am going over this évidence briefly, so that you will hâve it in mind. If 
T do not State it exactly as you rememher it, you are the judges of the fact, 
and you will correct me. I am onlj' doing it in a gênerai way, so that you will 
understand the issue and the law applicable, and not with any Intention or 
purpose of directing what your verdict shall be, or iufluencing you in any way 
in that regard." 

As the court had repeatedly told the jury they were the judges of 
the facts, that tlie facts were for them, and that if in referring to the 
évidence the court differed from the recollection of the jury the 
memory of the jury must control, and that the court had no intention 
or purpose of influencing the jury in any wa_y, it was not called upon 
to charge further on that subject. The court carefully refrained 
from expressing any opinion as to the weight or sufficiency of the 
évidence, but left ail questions of fact to the jury. There was no 
error in refusing to charge difïerentlv than the court had charged. 
Rucker v. Wheeler, 127 Û. S. 8-5, 8 Sup. Ct. 1142, 32 L. Ed. 102; 
Dovle v. Union Pacific R. Co.. 147 U. S. 413. 13 Sup. Ct. 333, 37 
h. Ed. 223; U. S. v. Philadelphia & Reading R. Co., 123 U. S. 113, 
8 vSup. Ct. 77. 31 L. Ed. 138 ; Vicksburg & M. R. Co. v. Putnam, 118 
U. S. 545, 7 Sup. Ct. 1, 30 E. Ed. 257; Doyle v. Boston & Albany R. 
Co., 82 Fed. 869, 27 C. C. A, 264. 

The court was not requested to instruct the jury to disregard the 
évidence of the witness Cohen as to the statement made by the dépôt 
agent, and hence the court committed no error in failing to do that. 
Marks v. King, 64 N. Y. 628 ; Gawtry v. Doane, 51 N. Y. 84. 

In Marks v. Iving, supra, the rule is stat'fl : 

"Evidence admilted upon a trial by jury, either without an objection or 
pi'oi)erIy under objection, whir-h for any reason shonld not be considered by 
tlie jury, is not necessarily to lie stricken ont on motion, but niay be retained in 
the discrétion of the court. Tlie reniedy of the party is to ask for instructions 
to the jury that they disregard it." 

The rule of law as to plaintiff's liability for the willful or reckless 
acts of its brakeman or other servants, if they were guilty of any on 
the occasion in question, was correctlv stated. Girvin v. N. Y. C. & 
PL R. Co., 166 N. Y. 289, 59 N. E. 921 : Mott v. Consuniers' Ice Co., 
73 N. Y. 543 ; Anstcth v. Buffalo R. Co., 145 N. Y. 210, 39 N. E. 
708, 45 Am. St. Rep. 607 ; Léonard v. Boston & Albany R. Co., 170 
Mass. 318, 49 N. E. 621 ; Planz v. Boston & Albany R. Co., 157 Mass. 
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377, 32 N. E. 356, 17 L. R. A. 835 ; West Jersey & S. R. Co. v. 
Welsh, 63 N. J. Law, 655, 42 Atl. 736, 72 Am. St. Rep. 659; O'Ban- 
ion V. M. P. R. Co., 65 Kan. 352, 69 Pac. 353. 

The attention of the jury was directed to ail the claims of the de- 
fendant, and generally to ail of its évidence, and it was explicitly 
charged that because of the interest of the plaintifï the jury was not 
bound to believe his testimony even if he was corroborated. They 
were expressly cautioned against being affected by sympathy for the 
plaintiff or préjudice against the défendant because it was a railroad 
corporation. In fact the plaintifiE's counsel had not appealed to the 
sympathies of the jury, or made any effort to excite the préjudice or 
passion of the jury. The defendant's défenses were more than once 
pressed upon the attention of the jury, and given equally as great, 
if not greater, prominence than Was the plaintiff's contention. The 
jury was also told that négligence could not be presumed, but must be 
proved to the satisfaction of the jury by a fair prépondérance of évi- 
dence, and that the plaintiff must hâve proved his case by a fair pré- 
pondérance of évidence or the défendant was entitled to a verdict. 
The trial was had before a fair and impartial and very intelligent 
jury, and there was no suspicion that it was infiuenced by anything 
except the évidence and the rules of law laid down by the court. 

Taking the évidence altogether, the plaintiff, who was fair and 
candid in his manner and statements, sustained his case by a fair 
prépondérance of légal évidence, and, as there was no prejudicial 
error, the motion for a new trial is denied. 



BRAJtlIAIX. DEANE CO. v. INTERNATIONAL MERCANTILE 

JIAIUNB CO. 

(District Court, S. D. New York. Ma,v 18, 1906.) 

SlIIPPING — FiTTIIfCiS SUPPMED TO ClIAETEEEK — RiGHT OF VeNDOR TO REMOVE ON 

Rescission of Sale. 

Culiuary fittiujjs supplied at the instance of a cbarterer and afflxed to 
a vessel cannot be renioved by the vendor on a claim of rescission based 
on an alleged fi-aiid by false représentations made by the vendee, un- 
less the vessel is placed in as good condition as she was before the in- 
stallation of such flttings, in so far as their removal would injurlously 
affeot her ; nor can the owner of the vessel be required to pay for the 
flttings, which are of little or no value to it, on the refusai of the vendor 
to reniove tbein on such tenus. 

In Admiralty. 

Wheeler, Cortis & Haight, for libellant. 
Robinson, Biddie & Ward, for respondent. 

ADAMS, District Judge. This action was brought by the Bram- 
hall, Deane Company against The International Mercantile Marine 
Company, a New Jersey Corporation, to recover the value of certain 
supplies, consisting of cooking apparatus, galley fixtures, bake ovens, 
steam kettles and cooking utensils, sold and delivered on the steam- 
ship Pennsylvania, owned by the respondent, in September, 1904, at 
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the instance of the Xautical Preparatory School, a corporation of 
Rhode Island. 

Tlie libellant daims that the school became insolvent in September, 
1,904, and upon being advised of such fact, the libellant gave notice 
to the school, to its receiver in Rhode Island, and to the respondent, 
of the rescission of the contract of sale, on the ground of fraiid, and 
demanded possession of the property. The libellant further allèges 
that the said receiver, by order of court, abandoned ail claim and 
title to a large part of the property still on board of the Pennsylvania. 
After said abandonment, the libellant, on or about the 3rd day of 
November, 1904, demanded that said property should be surrendered 
to it by the respondent, but the latter refused to give up any part of 
the same and converted it to its own use to the libellant's damage in 
the sum of $1,500. It further allèges, in the alternative, that on or 
about the said time the libellant delivered on board the said steamship 
the same goods, which it particularly sets forth in an appendix an- 
nexed to the libel, and at the time of delivery the respondent had 
chartered the said steamship to the said school with knowledge that 
she was to be outfitted by the school for a long océan voyage, and 
allowed the libellant to go on board and render valuable services and 
to supply valuable fixtures. It further allèges that the respondent 
rescindée! the charter and took possession of the steamer which was 
of enhanced value by reason of the work done and materials furnished 
by the libellant, whereby the respondent was unjustly enriched at the 
expense of the libellant and is indebted to it in the said sum which 
is the reasonable value of the said work and materials. 

The respondent dénies many of the material allégations of the 
libel and allèges : 

"Seventh. And for a separate defence the respondent avers that without 
adniitting the libellant's right in the premises it agreed tliat the libellant 
inight remove from the said steamship ail the unattaohed supplies it had 
furnished to the Nautical Preparator.y School, and also ail the fixtures, 
provided that in the case of the latter it should restore the steamship to 
the same condition in which she was before they were attached ; and the 
respondent avers that the libellant bas removed the unattached supplies, 
but bas refused to remove the fixtures upon the ternis aforesaid." 

At the conclusion of the trial I expressed the view that the libellant 
could not recover, because even if it was entitled to rescind and re- 
cover the goods, it lost such right when it declined to take the things 
back, subject to the condition of putting the vessel in the condition 
she was before they were put on board, and that I could not then see 
why the vessel should be made to suffer because the parties allowed 
the school to obtain crédit. I stated, however, that if the libellant 
wished me to examine the case further, I would do so and the case 
could be submitted to me on briefs. After considérable delay, the 
case was finally submitted. 

The facts, as disclosed by the testimony and a stipulation of the 
parties, are briefly as follows: 

The Nautical Preparatory School went into possession of the 
Pennsylvania under a charter dated prior to September Ist, and on 
that date applied to the libellant for galley supplies for the steamship, 
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which required extensive altérations to fit lier for the schoors pur- 
poses. In Juiy, 1904, the libellant made enqviiries of R. G. Dun & Co., 
a mercantile agency, for a statement of the financial standing of the 
school, with a view of ascertaining whether that conipany was a good 
financial risk and if it was worth while to sell to it. A report was 
received which, among other things, stated that the school had al- 
ready enroUed 300 pupils, which would insure the company about 
$330,000 to meet the running expenses for a year, and furtlier that 
the company had an undisputed claim of $7G,5o5 against a responsible 
ship building and engineering company secured by a good mortgage 
on the real and personal property of the concern. The libellant con- 
sidered the report favorable and concluded to furnish the goods, 
which it did to the extent stated. 

The charter party provided that the charterer should hâve the right 
to make at its own expense any altérations it needed, subject to the 
owner's approval in writing, and that the charterer should at the 
expiration of the contract return the steamer to the owner in the 
same condition she was in on the Ist of June, the time of delivery, 
leasonable wear and tear excepted. The contract also provided for 
a bond to protect the owner from ail liens against hcr. The bond was 
to be in the sum of $50,000, or in the alternative certain amounts. 
équivalent thereto, at différent periods. Under the charter the school 
furnished the supplies in question which it obtained from the libel- 
lant. The steam piping System with which they were connected was 
furnished by other parties, the libellant simply Connecting its own 
apparatus with theirs. 

After this work was done, the school was declared insolvent and a 
receiver appointed in Rhode Island. The respondent then withdrew 
the vessel from the charterer's possession and claimed the right to re- 
tain possession of the cooking appliances furnished by the libellant un- 
less the latter would in removing them, should it désire to take that 
course, restore the steamer to the same condition in which she was be- 
fore they were attached. 

The libellant claims that it was entitled to rescind its contract be- 
cause it was made in reliance upon the Dun report that it had fur- 
nished a cash bond of $50,000, enrolled 200 pupils and that the en- 
tire capital had been subscribed. When the school was declared insol- 
vent, it appeared that the statements respecting its financial condition 
were, if not actually false, at least misleading, and the libellant claim- 
ing they were false elected to rescind the sale. 

The situation is left somewhat uncertain by the testimony. It is 
urged by the libellant that a Mr. Eiswold, the vice président and gên- 
erai manager of the school, made the statements to the Dun agency 
upon which the report was based and he was put upon the witness 
stand by the libellant. It was proved by him that no security towards 
the $50,000 was given excepting $10,000, which sum was deposited 
with the respondent ; that it had not enrolled 200 paying pupils but 
it had actually 68 or 70, representing contracts for tuition amounting 
to about $89,000, upon which there had been paid $17,500. Dater the 
enroUments increased, so that about the middle of September there 
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were 150 pupils, each of whom had paid the full tuition fee of $1,280, 
representing altogether contracts with the company for tuition 
amounting to $192,000. Out of this money, the school had paid large 
sums in considération of which it had received property. Notwith- 
standing the scheme was attended with some prosperity at the outset, 
the managers subsequently found that the enroliments did not come up 
to their expectations and events happened, the loss by fire of the steam- 
boat Slocum, for example, which discouraged parents from sendin^ç 
their children on the water for tuition. The managers saw that they 
could not meet the liabiUties of the school and a receiver was asked 
for and obtained. 

A claim, similar to the one under considération, was made upon the 
receiver by the Bramhall, Deane Company and he applied to the court 
for instructions, representing that the right to remove the property 
was denied by the owner of the steamer and stating : 

"Fifth. There are aiso on the Pennsylvania certain galley furnishings 
which were pnrchased from the Bramhall, Deane Company of Kew York at a 
cost approximately of ?],500. Thèse furnishings bave been claimed by 
the Braïuhall, Deane Cnmpnny on tlie trroinul that by reasou of the frauil 
in the contraet of purchase, the titie theroto never pasped to the Nantical 
Preparatory School. Thèse galley furnishings are attachée! to the piping Sys- 
tem of the ship. 

"Ninth. So far as the property heretofore mentioned is connectée! with 
the piping System of the ship, the International Mercantile Marine Company 
deny the right of the Receiver to remove the same uniess under the terms 
of the charter party entered into betvveen the International Jlercantile 
Marine Company and the Nautical School, the Receiver returns the Penn- 
sylvania to it in the same order and condition as she was on the first 
day of June, 1904, reasonable wear and tear only excepted. This will neces- 
sitate tlie complète rcadjustment of the piping System of the ship. The 
Pennsylvania, when taken by the Nautical School, was equipped as a 
freighter and the piping System was so constructed as to be above the spar 
deck, and not to ruu through any of the decks where cargo was stored. This 
was altered by the Nautical School at a very large expense, so that the 
piping at the présent time runs through the decks wliere the cargo would 
be carried if the ship is used as a freighter, and if it is necessary by reason 
of the removal of the property placed thercon, which is connected with the 
piping System, to replace the piping in the condition in which it was when 
the Pennsylvania was received on the flrst da.v of .Tune, 1904, from the 
International Mercantile Marine Company, the expense of the replacement 
of such piping would so far exceed the value of the property taken from the 
ship." 

The court in Rhode Island thereupon made this order : 

"The above matter came on for hcariiig on the first day of November, 
1904, on the pétition of the Receiver for instructions with référence to the 
removal of certaui i)roperty attached to the S. S. Pennsylvania, and was 
argued by the counsel and thereupoji, upon considération thereof. it is 
ordered and decreed that the Receiver be and he is hereb.y instructed and 
directed not to remove but to abandon so nnicb of tlie property thereon, 
which was placed there by the Americati Lauudry Macliinery Company, as 
is connected with the steam and water ])iping sy.stem of the ship and with 
the electric wiring of the ship ; not to remove but to abandon so mueh of the 
property whicli was pnrchased from the Pranihall, Deane Company as is 
attached to the steani and water piping System of said ship, not to remove 
i)nt to abandon the plumbing eqnipmeut and ail wood work such as cup- 
boai-ds, lockers, etc., which were placed thereon by the Nautical Preparatory 
School. * * * " 
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Itappears, therefore, that the goods, for the value of which recov- 
ery is sought, vvere abandoned by the receiver, under the instructions 
of the court, for the substantial reason that it would not be for the 
benefit of the estate to remove them from the ship. 

The Hbellant made a claim to recover $2,167.76 from the receiver, 
covering the goods in question hère, using the report of the Mer- 
cantile Agency, there alleged, as hère, to hare been the basis of the 
crédit of 30 days extended to the school. In the testimony there in 
support of the claim, it vi^as stated that the claimant had been offered 
the goods but upon the condition that the claimant should restore 
that portion of the ship to which the goods were attached to its origi- 
nal condition. The attaching cost was the sum of $150. The con- 
ditions were regarded as prohibitory and not availed of. On the 
examination before the receiver, it appeared that the goods had been 
used for a short time and, in that vi'ay, became second hand, and this 
was considered by the Bramhall Company in claiming damages. Thus 
the Bramhall Company was claiming title to the goods before the re- 
ceiver but owing to their being attached to the ship, they were prac- 
tically worthless, the value was claimed as damages, with an addi- 
tîonal sum for détention. 

Of course, if the libellant was entitled to remove the goods, as such 
a construction was contemplated by the respondent's contract of let- 
ting, it should not be precluded from asserting such right as it might 
hâve in the matter by any slight damage to the ship incident to the re- 
moval of the fîttings, but it i."^. not at ail clear that only a slight dam- 
age would hâve been done. I do not think that the respondent was 
entitled to require that the ship should be put into the condition she vi'as 
before the installation of the libellant's fittings, so far as that condition 
required the replacing, for example, of any old boilers or fittings of that 
description, which were in her and removed to give place to the new fit- 
ings, but I do think that in removing the libellant's fittings, no material 
in jury should be done to the ship, and it has not been made clear to me 
that the fittings could, from their nature, be removed without sub- 
stantial détriment to the vessel. 

It is urged by the respondent, citing Conrow v. Little, 115 N. Y. 
387, 22 N. E. 346, 5 L. R. A. 693, and Terry v. Munger, 121 N. Y. 
161, 24 N. E. 272, 8 E. R. A. 216, 18 Am. St. Rep. 803, that with full 
knowledge of the situation, including the alleged falsity of the repré- 
sentations made by the school to the Dun Company, the libellant elect- 
ed to treat the transaction as a sale and to claim the price of the goods 
from the receiver. The libellant's attitude before the receiver is not 
perfectly clear. It filed a claim with him for the goods but at the same 
lime filed a claim for damages, based upon a theory of rescission. On 
the 26th of February, it withdrew the first mentioned claim and amend- 
ed its claim so that it rested upon the claimed fraud. Nevertheless 
a claim remained with the receiver. It does not appear that the libel- 
lant is pursuing inconsistent remédies, so as to preclude it from seek- 
ing this one but upon the ground stated above, and pursuant to the one 
expressed at the trial, I do not think the libellant should succeed. It 
would be obviously unjust to require the respondent to pay damages 
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to the libellant under the circumstances of this case, because of the dé- 
tention of a quantity of material affixed to its vessel by the libellant, 
the vessel having been damaged in the installation, and the material 
of itself being of very little value to any one and probably of none to 
the respondent. I do not see any reason for putting the libellant in a 
better condition than the odier creditors, if it bas to be done at the 
expense, to any extent, of this one, which appears to bave been a much 
larger loser through the unfortunate enterprise. 
Label dismissed. 



PRESTON V. McNEIL LUMBBR CO. 

(Circuit Court, M. D. Pennsylvania. May 12, 1900.) 

No. 40. 

CoxTEACTS — Sale ov Standing Timber — Evidence to Change Boundart. 

Evidence considered, and held insufficient to sustain the burden of 
proof resting upon défendants to establish tlieir claim that the boundary 
of a tract of land on which they bought the standing timber from 
plalntiff, as described in the contraet of sale, was différent from the 
boundary as shown on the ground by plaintiff and which by the terms 
of the contraet he guarantied to be the true lx)undary. 

At Law. On trial by the court without a jury. 
See 143 Fed. 555. 

D. W. Baldwin and E. H. Owlett, for plaintifï. 
H. A. Knapp and Moses Sbire, for défendant. 

ARCHBALD, District Judge. No particular point of law is in- 
volved in this case. It is purely a question of fact. Notwithstanding 
which the parties bave agreed to submit the case to the court without 
a jury, and the opinion to be filed will therefore necessarily consist 
merely in a discussion of the évidence and an announcement of the 
conclusions reached. 

By a written agreement, made December 9, 1903, a copy of which 
is attached to the statement, the plaintifï, James Preston, sold to the 
défendants. Peter and Catherine McNeil, doing business as the McNeil 
Lumber Company, ail the timber standing and down upon two certain 
tracts of land in Farmington township, Tioga county, Pa., for the 
price of $9,300 which the défendants undertook to pay in certain in- 
stallments, ail of which bave been met, except the final one of $2,800, 
which was to become due and payable September 1, 1905, and was to 
carry interest at 6 per cent, from September Ist of the preceding year; 
and it is to recover this that the présent suit is brought. The défend- 
ants contend that they were not allowed to take the whole of the timber 
contracted for, and they therefore resist the action, although the value 
of that which they claim to hâve been withheld would not in any event 
amount in value to more than about $1,800. 

The principal controversy is with regard to the second tract, identi- 
fied by the agreement as part of the premises purchased of Robert 
Casebeer, bounded and described as follows: 
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"North by the cleared flelds of the flrst party hereto [Preston] ; west by 
the cleared flelds of tlie same; south by the cleared fields belongiiis to 
David Kemp; and east by the eleared flelds of tlie flrst party, and also by 
a straigbt line runiiing from tlie corjier of tlie flrst party's cloared flelds 
tbrough the woods to lands of David Kemp, aloiig the Une of old blazed 
trees and stumps." 

It is this last line that is in dispute, the défendants claiming tliat it 
is sonie four or five rods further over to the east than where the plain- 
tifif says it is, taking in from six to eight acres more of land, upon 
vvhich there is about 105,000 feet of timbcr, mainly hemlock. Re- 
served also to the plaintiff by the agreement from the other tract, 
was a strip on the west side, which is described as having once been 
eut over and subsequently grown up with a small second growth; 
with regard to which it was provided, that if the défendants, after 
looking it over, considered that there was any timber on it which they 
cared for, the plaintifï should give them the same amount and kinds 
from his other lands; which it is charged that, upon the exercise of 
this option by the défendants, he has refused to do. Thèse are the 
two points at issue between the parties. 

The land was not inspected nor the sale effected by the défendants 
personally, but by and upon the report of S. S. Philips and C. T. 
Dennis, who were in their employ, who went upon the ground with 
the plaintifï, and were shov/n where the Une that is now in dispute was 
supposed to be ; and it is upon their testimony as to where this was, 
that the défendants now rely. The plaintiiï moreover guarantied in the 
agreement, that the lines were as they had been so shown to thèse par- 
ties, and to this, therefore, he is now of course to be held. The référ- 
ence to this in the agreement, hovvever, was not made, as it might 
seem, at the instance of the défendants, but according to Mr. Smith 
who drew it, and whose statement, corroborated as it is by others 
who were présent, I accept, was inserted by him upon his own motion, 
as a matter of précaution, growing out of his expérience of its ef- 
fectiveness in another case. While, then, full légal force is to be given 
to the provision, it loses not a little of its significance, as a matter of 
fact, by reason of this. It is still undoubtedly to be taken as determin- 
mg wiaere the disputed line is, which the défendants are entitled to 
hâve declared and established as it was so pointed out by the plaintiff; 
but that is ail. 

Taking the agreement as it reads, the tract in controversy is bounded, 
as we hîve scen, upon its easterly side, by "a straigbt line running 
from the corner of the first party's [Preston's] eleared fields, through 
the woods, to lands of David Kemp, along the line of old blazed trees 
and stumps." The line which naturally fulfills this description is the 
one contended for by the plaintifï, and it must therefore prevail over 
that claimed by the défendants, unless, having regard to the weight 
of the évidence and the guaranty referred to, it clearly cannot. It 
is the only line which starts from the corner of the plaintiff's eleared 
field — a snfficiently well defined and not easily mistakable monuinent 
— or cornes anywhere near to doing so ; and it is also the exact rec- 
tilinear extension of the east side of the Casebeer lot, of which, ac- 
cording to the récitals in the agreement, the tract sold vi'as a part. 
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While on the other hand the location claimed by Philips and Dennis 
not only breaks the continuity of this line making a decided jog or 
angle in.it, vvhere it is described as straight; but it tacks on, as an 
appendage to what is declared to be taken from the Casebeer lot, a 
part of the Hoyt lot, derived from an entirely separate and inde- 
pendent source. As then the line which is so contended for can only 
be followed by doing violence in this way to the description of it 
found in the agreement, there is necessarily a decided burden upon the 
party who seeks to make this out, and the question is whether it has 
been successfuUy met, which dépends on the force to be given to the 
testimony of Philips and Dennis, upon which as already stated the de- 
fendants are compelled to rely. 

According to the statement of thèse parties, when the plaintiff was 
showing them his lands, he took them up through the cleared iields 
to the woods, and there pointed out a line of lîlazed trees, which ran 
through to the Kernp line. On the first of fnese, located a little way 
in from the edge of the timber, Dennis eut a V-shaped mark with his 
knife, in the surveyor's blaze, in order to bc able to recognize it again ; 
and upon this controversy having arisen, going to the place by him- 
self, separate and apart from Philips, he claims to bave found and 
identified it. This tree he fixes, where Philips also maintains that the 
line is ; the two thus, independently of each other, having apparently 
arrived at one and the same resuit. It must be confcssed that on its 
face this is strong évidence in favor of the défendants, and is not 
lightly to be set aside. Unfortunately however for the défendants, 
there is other évidence which calls it seriously in question; and while 
I am satisfied that thèse parties are entirely honest in their belief, I 
am convinced that they are in fact mistaken. Not only is Philips 
shown by several witnesses to hâve declared, before any controversy 
liad arisen, that the line is where it is now contended for by the plain- 
tiff, but the one which he and Dennis claimed to identify fails to ful- 
fill in an essential particular, not only the description found in the 
agreement, but that which the}' themselves give of the one to which 
they were taken; and that is, that there were blazcd treos and stumps 
along it having regular surveyors' marks upon them, indicative of an 
established lot or land line. There are trees and stumos of this kind 
upon the line as the plaintifl: claims it, running practically ail the way 
through to the Kemp property ; and identified as this is, by actual sur^ 
vey, with the easterh', line of the Casebeer tract, thèse trees are thus 
found where they ought and would be exnected to be ; while on the 
other hand, and in marked contrast therewith, there are no such blazed 
trees, nor anything to suggest a land line, where it is located by 
Philips and Dennis. It is true that there is an opening into the woods 
and an old roadway at that point, leading into a sugar bush, and there 
may be trees along it which show blazings ; but nothing by way of sur- 
veyors' marks, which are quite différent. The identification by Dennis 
which under the circumstances is the one of chief importance, rests 
thercfore entirely on the mark which he eut with his knife and claims 
to bave found again, although not, as it would aopear without some 
little search and difficulty. And however satisfactory and convjncing 
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to his own mind this identification may be, its value hère is made to 
dépend upon the one means which he adopted, discarding others 
equally significant none of whicli he seeras to hâve been guided by. 
It is true that he says there were blazed trees along there; but he 
only foHowed the supposed hne for a hundred feet or so, which 
amounted to nothing. It is to be borne in mind, also, that the dispute 
had arisen when he went there, and that he knew that Phihps claimed 
the line to be beyond where they had eut to; and also that with the 
timber down and the slashings extending up to the edge of the Case- 
beer lot, it presented quite a différent aspect from the time when he 
iirst went through there. Ail thèse are considérations which rob his 
alleged identification of much of its significance, and make way for 
the other évidence which fixes the location elsevvhere. With regard to 
Philips, as already stated, his testimony is seriously called in question, 
by several witnesses who swear that he pointed out the line to them, 
or in their hearing, as along where it is now claimed to be by the 
plaintifï, particularly indicating it to some of them, as running about 
16 feet up on the trunk of a hemlock tree, which had tipped part way 
over, thus confirming the testimony of the plaintifï, that when he was 
showing the line this tree was recognized as having fallen across it, 
Dennis cutting a notch in it, to so mark it. 

In this State of the évidence, the controlling thing to my mind is 
the course of marked trees, which are to be found along the one line, 
and are absent from the other, without which, as already intimated, 
it does not meet either the description given of it by the agreement or 
by the parties on whom the défendants rely. That there were no such 
trees running from the one picked out by Dennis, is not only testified 
to by the plaintifï and his witnesses, but by Durkin, the surveyor, 
whom Philips put in there to run the line, who says that he saw none, 
notwithstanding that Philips claims to hâve pointed them out. As 
still further discrediting the line which was run by this surveyor 
under the instructions of Philips, it follows no particular direction or 
course, simply starting at the tree shown him by the same, and ending 
at the corner of Kemp's field. Not touching at any point the line of 
the Casebeer lot of which it is supposed to be a part, conforming to 
nothing, and disregarding the marks and monuments called for on 
the ground, it requires a good deal of a stretch to accept it as the line 
which should prevail hère. I am satisfied, therefore, that Philips and 
Dennis are mistaken, and that the line shown them is the one to which 
the timber has been eut, and not the one to the east of that to which 
they claim. The défendants hâve therefore obtained ail that they are 
entitled to under this part of the agreement, and must pay what they 
owe upon it unless they hâve a défense in vi'hat still remains. 

The other point in dispute, however, is easily disposed of. The 
plaintiff, as already stated, reserved to himself the second growth on 
an undefined strip extending along the west side of the first or lower 
tract, which the défendants were to be compensated for by other tim- 
ber, if there was anything on it which they found that they cared for. 
It is claimed that compensation Vi'as made by certain dead and down 
timber which the défendants were allowed to eut on the disputed 
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pièce, discussed above, in addition to a few small pines on the lower 
job. The réservation of this second grovvth timber, it will be noted. 
was an absolute one, ail that the plaintiff was required to do being to 
give the défendants an équivalent. The matter was thus expressly 
left open for adjustment, and it is not as though the contention that it 
had been disposed of in this way was a makeshift. About the time 
of the dispute over the Une of the second tract, the défendants got a 
bill for some 13,000 feet of lumber of spécial sizes, which Philips 
asked and got leave of the plaintifï to fiU from the dead and down 
timber, which he proceeded to eut; although it did not turn out so 
well as he expected, In value and amount this was about the équiva- 
lent of the second growth timber reserved, helped out by the few 
small pines which hâve been spoken of. It has never been paid for, 
and the dispute with regard to its ownership having now been deter- 
mined in favor of the plaintiff, it thus forms a fair basis not only for 
the settlement which is claimed to hâve been made with regard to it 
but for an offset or adjustment, hère and now, if there has been none. 
It is denied that there ever was any such settlement or arrangement, 
and it is pointed out that it is entirely inconsistent with the claim of 
ownership made by the défendants to the disputed pièce. On the other 
hand, however, it is relied upon as a circumstance, discrediting Philips' 
testimony on the other branch of the case. But whatever may be 
said of it, the évidence of a settlement is too direct and positive to be 
put aside. Not only is it testified to by the plaintiff and his son, but 
by Crofut and several others who worked on the job. Indirectly, also, 
if I understand his testimony, it is corroborated by Philips himself, 
who admits that he had a conversation with the plaintiff the day the 
mill was taken down in which it was suggested that he, the plaintiff, 
would allow as much per thousand for the timber reserved as Philips 
would allow for the 13,000 or 13,000 feet which he had taken from 
the disputed pièce. That he (Philips), as the party in charge of the 
opération, had authority to make the adjustment claimed, there can 
be no question, and that he in fact did so I hâve no doubt. This satis- 
fîed the agreement in ail respects, and the défendants having obtained 
out of it ail that they bargained for must pay the plaintiff the balance 
due. 

Judgment is therefore directed to be entered in favor of the plain- 
tiff and against the défendants for the sum of $3, 085. GO ; being the 
amount of the final installment, $2,800, with interest from September 
1, 1904, to this date. 



PORTLAND FLOTTRING MILLS CO. v. PORTLAND & ASIATIC S. S. CO. 

et al. 

(District Court, D. Oregon. March 19, 1900.) 

No. 4,800. 

1. Shipptng — Lien fob Freigitt — Kffect of Express Réservation. 

A provision of a bill of lading issued by a steamsliip compauy tliat "tlie 
carrier sliall liave a lien on tlie goocls for ail freiglits, ])riniases, and 
charges" does not afCect or change tlie nature of the lien, which is simply 
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the maritime lien as miderstood in the jurisprudence of the United States, 
to préserve wliicli the retainlng of possession is esseiitlal, althougli such 
provision may in some cases préserve the lien wliere it would otiierwipe be 
deenied waived by other provisions relating to tbe time and manner of 
paying tbe freigbt. 

2. Same — Waiveb. 

Tbe nsiial provision of a bill of lading that the cargo shall be delivered 
to the person named or bis assigns, "be or tbey paying the freigbt," is 
designed for the benefit of tbe owner or master in récognition of bis 
rigbt to a lien, and does not impose on him tbe duty of insisting on pay- 
ment of the freigbt before delivery, but be is free to waive his lien and 
hold the shipper tborefor. 

3. Same — Payment by Stjbety— Riqht of Subrogation. 

Libelant, as shipper of a cargo of flour, became bound for the freigbt, 
but only as surety for the consignées, who were tbe owners of the cargo 
and primarily liable for tbe freigbt. The vessel having stranded, her 
ovs'ner abandoned her to tbe insurer as well as the cargo, a portion of 
which was salved and sold and tlie proceeds received by respondent, wbicb 
was its insurer. Subsequentl.y the insurer of the freigbt reeovered the 
same from libelant, wbicb thereupon brought suit to recover the 
amount froni respondent, claiming to bo subrogated to tbe carriers* lien 
for tbe freigbt ujwn the cargo and its proceeds. Held, that such lien 
was lost by tbe abandonment of the cargo to respondent, which the car- 
rier had tbe rigbt to make, and there was therefore no claim agaiust 
tbe fund arising therefrom to support a rigbt of subrogation. 

In Admiralty. On exceptions to libel. 

After stating that tbe several eompanies parties to this proceeding were 
incorporated, tbe libel proceeds in efïeet as follows : 

About August 29, 1901, libelant entered into a contract with a Chinese 
syndieate at Hong Kong, China, for the sale and shipnient of 40,000 barrels 
of flour during tbe months of Septeniber, Octobei', November, and December 
following, to be delivered by libelant on board ship at Portland, Or., or on 
Puget Sound ; the bnyers to pay tbe freigbt, as tlie respondent l'ortland & 
Asiatic Steamsbip Conipany well knew ; insurance to be effected by libelant 
upon the flour at buyers' expense, and payment to be made by drafts drawn 
upon buyers at 60 days' sight, tbrougb tbe Cbartered Bank of India, Aus- 
tralia & China, with bills of lading and insurance policies attaebed. Dur- 
ing December, 1901, libelant, at Portland, Or., delivered on board tbe 
steamship Knigbt Conipanion, cbartered and operated by the Portland & 
Asiatic, certain flour. namely : 98,000 pounds to be deilvered to libelant, or 
Its assigns, at Hong Kong, China, "Notify Wing Cbong Lee" ; 1,000,654 pounds, 
same delivery, "Notify Kwong Tuck Wing"; 2,121.112 pounds, same delivery, 
"Notify Kwong Yick Woo" ; aud ;5,181,7G6 pounds, same delivery, "Notify 
Wing Chong Lee." For eacli of such sbipments the Portland & Asiatic 
issued and delivered to libelant bills of lading, which contained provisions, 
among others, as follows: (1) That tbe freigbt was to be paid tbereon at 
tbe rate of ifS per ton of 2,000 pounds, gold, at Hong Kong; (2) that 
such freigbt was to be collected in United States gold coin or its équiva- 
lent at the point of destination and delivery; (;>) that tbe carrier sbrill 
hâve a lien on tbe goods for ail freights, primages, and charges; (4) that 
if, on a sale of the goods at destination for freigbt and charges, tlie pro- 
ceeds fail to cover said freigbt and ciiarges. tbe carrier sball be entitled to 
recover the différence from tbe shit)i)er ; (5) that the bill of lading dnly 
indorsed niust be given up to the ship's consignée in excliange for delivery 
order; (6) tbe several freights and primages to lie considered as earned^ 
steamer or goods lost or not lost, at any stage of the entire transit. 

In trutli iiiid in fact, as betwci/i libelant and the buyers, the freight 
upon such sbiiiments was to be paid by tbe bnyers, of wbicb tbe Port- 
'land & Asiatic had knowledge ])rior to tlie issuance of such bills of lad- 
ing, and the words "Notify," etc., were intonded, as betweeu tbe Portland 



POETLAND FLOUKING M. CO. V. FOETLAND & ASIATIC S. S. CO. 68î> 

& Asiatic and libelant. to designate tlie respective persons to wliom the 
flour was to be delivered. Insurance upoii the flour was efïected by libelant, 
in the name ot' itself and assigus and in aniount;' represontinf; invoice cost 
and 40 per cent., with respoudeut Commercial Union Assurance Comiiany, 
in accordance with buyers' instructions and at tlieir exjjense. At and prior 
to time of delivery aboard ship, respoudeuts well linow that libelant had sold 
such fiour to the buyers, delivery on board said vessel at Portland, and that 
the freight thereon from Portland to Hong Kong was for buyers' account, 
the Portland & Asiatic having agreod to coUcct such freight from buyers 
at Hong Kong upon arrivai of steamer and delivery of flour, and the re- 
spective bills of ladiug liaving been issued in pursuauco of such agreomeut. 
Libelant indorsed the bills of lading and iusurance policies. and attaehed 
the same to the drafts drawn upon the res))ective buyers for the invoice 
eost of such flour and Insurance iirendums advanced for buyers' account, 
and caused such drafts to be forwarded to tlie Chartered Bank of India, 
Australia & China, at Hong Kong. 

About February 2. 1902, on the Japanese coast, the Kniglit Companion, 
laden with such shipment?, grounded and stranded, and, togetber with her 
cargo, was immediately abandoned by her master and crew, without any 
necessity therefor and without any attempt at salvage of her cargo, or any 
notification to libelant; the said ship being abandoned to the underwriters 
thereof as a total loss. Salvage of cargo was begun by .Tapauese flshermeu, 
and about February 6, 1902, one Reunie Tipple, the surveyor to Lloyd's agent 
and local underwriters, took charge of the opérations, which resulted in the 
salvage of a large portion of the flour so shipped by libelant. The salved 
flour was sold under authority of a meeting of local agents of underwriters 
February 20, 1902, and the proceeds thereof dejiosited with the Yokohama 
Specie Bank, to the joint crédit of Samuel Sanuiel & Co., who were the 
Japanese agents of the Portland & Asiatic, and H. K. l'iayfair, who was 
the Japanese agent of the assurance eomi)any, and the net proceeds of the 
flour so shipped by libelant and so salved, after deducting expansés of salvage, 
amounted to $21,447.08, which said sum was largely in excess of freight 
upon the entire shipmeut. In the jjrice at which said salved flour was sold 
was included a freight value of $5 per ton. JVo abandonment of such flour 
was ever made by libelant to insurers, nor was libelant ever notifled by 
the Portland & Asiatic of the loss of the ship, or of the salvage of such 
flour ; and, at the time of such salvage, sale, and deposit, said bills of lading 
and such policies were in the possession of the Chartered Bank of India, 
A\i tralia & China at Hong Kong, and libelant had uever consented to such 
sale, nor was it advised thereof. 

About June 25, 1902, the Britlsh & Foreign Marine Insurance Company, to 
which, as insurer of the freight on the Kuight Companion, the Portland and 
Asiatic had, on March 20, 1902, abandoned sxich freight, brought suit in this 
court against libelant for the recovery of $10,376.51, being the freight upon 
such shipmeut made by libelant, and such proceodings were had that, on 
November 21, 1904, a final decree was rendered in favor of said iusurance 
Company against libelant, in a sum with interest ajid costs aggregating $19,- 
391.61. On December 7, 1904, libelant was comiielled to, and did, pay the 
decree, and bas since eudeavored to collect the aniount from the said Chinese 
consignées of the flour, but bas been, and still is, unable to do so in any 
part. ïhe Portland & Asiatic and the assurance compauy, by their re- 
spective agents, on November 4, 1902, wrongfully converted to the use of, 
and paid over to, said assurance couipany the ijrocoeds of the said salved 
flour, which moneys constituted a fund out of which said freight could, and 
the libelant was claiming it should, be paid, as both the respondents well 
knew. The libelant, by and under said former suit, bas been compelled to 
pay moneys which said Chinese buyers should hâve paid, as the respondents 
at ail times well knew, and which libelant is unal)le to secure to be paid 
by the said Chinese buyers. The respondent assurance conipany claimed and 
received said salved flour, and the pro(;eeds thereof, claiming to be sub- 
rogor or assignée of said Chinese consignées, a]id not otherwise ; and, by 
the claim and reeeiiJt of said moneys, said assurance company itself became 
145 F.— 44 
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liable for, ana oblisated to pny to libelant, tlie nioneys whieh the Hbelant 
was conipelled to yay as at'oresaid, but whieb in truth and in fact should 
hâve beeu paid l)y said consignées. WI)ei'efore libeiant prays tliat tlie court 
pronounce in favor of its deniaud. Respoudents bave eacli interposed tbreo 
exceptions. Tlae tirst challenges tbe libel on its uierits. The other tvvo sug- 
gest indeflniteness and uneertainty. 

Williams, Wood & Linthiciim and J. C. Flanders, for libelant. 
Snow & McCamant, for respondents. 

WOLVERTON, District Judge (after stating the facts). In the 
view I entertain of the matters presented, it will be necessary to con- 
sider the first exception only. A disposai of that will détermine the 
cause on its merits. 

Plaintiff's theory of the libel is as well expressed as could be by 
its counsel in their brief submitted with the argument. I quote as 
they State it: 

"Our claim against this fund arises from the doctrine of subrogation, that 
Is to say, having pnid the Portland & Asiatic, or its assigns, the freight, 
which, as between the Chinameii and ourselves, was due from the China- 
men, we are subrogatcd to the rights of the Portland & Asiatic against 
the Chinamen themselves and against the salved flour or its proceeds, and the 
respondent, the Commercial Union Assurance Company, limited, having ac- 
^luired possession of this fund l)y subrogation from the Chinamen, hold it 
snbject to ail the claims and liens against it which would hâve subsisted in 
the hands of the Chinamen; that, it being true in the law of subrogation 
that lie who has paid to a creditor the deht of another is subrogated to ail 
the rights of that creditor against that other, and tliat he who takes by as- 
signment the right of another to a fund faites it with ail the burdens and 
obligations which that fund would hâve been chargeable with in the hands 
of his assigner, it is in légal theory the same as if the l'ortland & Asiatic 
in this présent suit wore seeking to make its freight money out of the flour 
itself in the hands of tlie Chinamen." 

Under the allégations of the libel and the exposition of the libelant's 
theory, the Chinamen must be treated as though they were the actual 
principals for the payment of this freight money to the Portland & 
Asiatic and the libelant their surety, although the bills of lading would 
indicate that the parties sustain the reverse relation ; but the Portland 
& Asiatic, having knowledge of such relations, is bound to the ob- 
servance of such obligations as would arise on the assumption that 
they actually existed. This is not a matter that was tried and de- 
termined in the former suit of the British & Foreign Marine Insur- 
ance Company against the libelant, although the resuit of that suit 
leads one to doubt the correctness in fact of libelant's hypothesis hère. 
But be that as it may, I am warranted in putting the contention of 
res judicata made by the respondents out of the case at the outset, 
and considering the questions arising, giving libelant ail the benefits 
it is legally entitled to under the theory advanced. 

For a clear understanding of what is to follow, it shotild be pre- 
mised that, generally speaking, subrogation in equity arises under the 
foUowing conditions : First, the person insisting upon its benefits 
must hâve paid a debt due to a third party before he can be sub- 
stituted to that party 's rights ; and, second, in doing so he must not 
act as a mère volunteer, but on compulsion, to save himself from 
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loss by reason of a superior lien or daim on tlie part of the person 
to wliom lie pays the debt, as in cases of sureties, prier mortgagees, 
etc. Tlie right is never accorded to one who is a mère volunteer in 
paying the debt of one person to another. See ^îîtna Life Insurance 
Co. V. Middleport, 124 U. S. 534, 8 Sup. Ct. 625, 31 L. Ed. 537, from 
thé syllabus of which case the légal statement is largely taken. A 
very clear enunciation of the doctrine itself is made by Chancelier 
Johnson, in Gadsen v. Brown, Speer's Eq. (S. C.) 37, 41, cited in 
the above case. He says: 

"The doctrine of subrogation is a pure unmixed equity, having its founda- 
tion in the principles of natural justice, and from its very nature never 
could hâve been intended for the relief of those who were in any condition 
in which they were at liberty to elect vv'hether they would or would not be 
bound ; and, as far as I hâve been able to learn its history, It never bas been 
so applied. If one with the perfect knowledge of the facts will part with bis 
money, or bind himself by his contract in a sufflcient considération, any rule 
of law which would restore him his money or absolve him from his con- 
tract would subvert the rules of social order. It bas been directed in its 
application exclusively to the relief of those that were already bound who 
could not choose but abide the penalty." 

So has Chancellor Walworth spoken, in the case of Sandford v. Mc- 
Lean, 3 Paige (N. Y.) 122, 23 Am. Dec. 773, also cited in the above 
case: 

"It is only in cases where the person advancing money to pay the debt of 
a third party stands In the situation of a surety, or is compelled to pay it 
to protect his own rights, that a court of equity substitutes him in the 
place of the créditer, as a matter of course, without any agreement to that 
effect." 

See, also, a reaffirmation of the doctrine as announced in yEtna In- 
surance Co. V. Middleport, in Prairie City Bank v. United States, 164 
U. S. 227, 17 Sup. Ct. 142, 41 L. Ed. 412. 

So that, in order for libelant to prevail, it must hâve been surety for 
the Chinamen for the payment of the freight money to the Portland 
& Asiatic, a condition which may be conceded for the sake of the 
considération of the case. Further, in the aspect in , which libelant 
puts it, the Portland & Asiatic must hâve had a lien upon the cargo 
of flour, or the proceeds thereof, when the freight money was paid 
to it by libelant, and the libelant must hâve paid such money, not as 
a volunteer, but because it was bound to pay the same in its relation 
as surety for the Chinamen. If ail thèse things existed seriatim, then 
the libelant was subrogated to the rights of the Portland & Asiatic 
under its lien, and is entitled to the same relief that the Portland & 
Asiatic would hâve had had it pursued the lien as a remedy for making 
its freight money. If not, the basis of libelant's theory is wanting, 
because it has no existence in fact, and it is not entitled to the relief 
demanded. 

The lien relied upon, through which subrogation is claimed, is the 
shipowner's lien for freight for the carriage of goods. Such lien dé- 
pends upon possession, and its préservation upon a continuance of 
possession. Scrutton on Charter Parties & Bills of Lading, arts. 149, 
150, 136. A clear statement of the nature of the lien is made by 
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Mr. Chief Justice Taney, in the case of Bags ot Linseed, 1 Black, 108, 
112, 113, 17 L. Ed. 35. Hesays: 

"Undoubtedly tlie shipowuer bas a riglit to retain the goods until tlie 
freiglit is paid, and lias, therel'ore, a lien upon tliem for the amount: and, 
as contraets of .'iffroightment are regarded by the courts of the United 
States as maritime contraets, ovor whieh the courts of admiralty hâve .l'uris- 
diction, the shipovvner may enforce his lien by a proceeding in rem in the 
proper court. But tliis lien is not in the nature of a hypothecation, vvliich 
wlll remain a charge upon the goods after the shipowuer bas parted frona 
the possession, but is analogous to the lien given by the common law to tlie 
carrier on land, who is not bound to deliver them to the party until his fare 
is paid ; and, if hc dolivers them, the ineumbrance of the lien does not fol- 
lovv them in the hands of the owner or consignée. It is nothing more 
than the right to withhold the goods, and it is iuseparably assoclated with his 
possession, and dépendent upon it. The lieu of the carrier by water for his 
freight, under the ordinary bill of lading, although it is maritime, yet it stands 
upon the same ground with the carrier by land, and arises from his right 
to retain the possession until the freight is paid, and is lost by an uncon- 
ditional dclivery to the consignée. It is suggested in the argument for the 
appellant that, as a gênerai rule, maritime lions do not dépend on possession 
of the thing upon which the lien exists ; but this proposition cannot be main- 
tained in the courts of admiralty of the United States. And, whatever may 
be the doctrine in the courts on the continent of Europe, where the civil law 
is established, it bas been decided in this court that the maritime lien for a 
gênerai average in a case of jettison, and the lien for freight, dépend upon 
the possession of the goods, and arise from the right to rctain them until 
the amount of the lien is paid" — <?iting Cutler v. Ilae, 7 How. 729, 12 L. Ed. 
890, 1221; Dupont de Xemours & Co. v. Vance and Others, 19 Ilow. 171, 
15 L. Ed. 581. 

"Hypothecation, when applied to maritime transactions," it is said, 
"is perhaps about the same as bottomry or respondentia, though it is 
tisually predicated of a loan by the master on the vessel, freight, or 
cargo, made in ordcr to raise money for the necessities of the voyage. 
In a more gênerai sensé, it is a pledge to secure any debt or engage- 
ment withoitt a delivery or possession." 15 Am. & Eng. Enc. (2d 
Ed.) 905. This définition renders the distinction intended to be made 
by the distinguished jurist by the use of tlie term "hypothecation" 
very obvions, and it emphasizes the condition contained in the rtile 
that the shipowner's lien for the carriage of goods, or for freight 
money, is one dépendent tipon possession, and that when the pos- 
session is lost the lien ceases to be available. 

So in a later case, The Bird of Paradise, 5 Wall. 545, 555, 18 L. 
Ed. 662, Mr. Justice Clifford says: 

"Such a lien is regarded in the jurisprudence of the United States as a 
maritime lien, hecause it arises from the usages of conunerce, independentl.y 
of the agreement of the parties, and not from any statutory régulations. 
Légal efCect of such a lien is that the shipowuer, as carrier by water, may re- 
tain the goods until the freight is paid, or be may enforce the same by a 
proceeding in rem !u the District Court. But it is not the same as the privi- 
leged claim of the civil law, nor is it an hypothecation of the cargo wl ' li 
will remain a charge upon the goods after the shipowner has parted uneon- 
ditionally with the possession. Although the lien is maritime and cognizablo 
in the admiralty, yet it stands upon the same groimd witli the lien of the 
carrier on land, aud arises from the right of the shipowner to retain the 
possession of tlie goods until the freight is paid, aud is lost by au uncondi- 
tional delivery to the consignée." 
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Thèse are sufficient of the cases to establish in maritime jurispru- 
dence the letyal character of tlie lien. The circiimstance that it is 
specifically stipulated in the bili of lading "that the carrier shall hâve 
a lien on the ifoods for ail freights, primages, and charges" does not 
aftect or change the nature of the lien with which the goods are in- 
cumbered. It is simply the maritime lien, as understood by the juris- 
prudence of the United States, with the usual effect and limitations 
which the law ordinarily iniplics, that is jireserved and confirmed by 
the express agreement of the ])arties, and none othcr. The agree- 
ment does not constitute a hypothecation whercby the lien attaches and 
continues effective without référence to the condition of possession 
essential to the ordinary maritime lien on the cargo for freight 
charges. It has an advantage, however, in its favor that does not 
aftect this case. Being express, such agreement may at times, dé- 
pendent upon the nature of the stipulations imposed, évidence an 
intention adverse to a waiver where otherwise the lien might be 
deemed, under the usual conditions attending the bill of lading, to 
hâve been renounced. "If there is an express stipulation for a lien 
for freight," say the authors of the American and English Encyclo- 
pedia (volume 7 [2d Ed.], p. 275), "such lien may be considered as 
preserved to the shipowner, notwithstanding there are in the contract 
of afïreightment provisions as to the time and place of the payment 
of freight which might otherwise be construed as showing an inten- 
tion on the part of the shipowner to waive his lien." In further sup- 
port of the view thus indicated, see The Bird of Paradise, supra; The 
Kimball, 3 Wall. 37, 18 L. Ed. 50: The Volunteer, Fed. Cas. No. 
16,991, 28 Fed. Cas. 1260 ; Fourteen Florses, etc., Fed. Cas. No. 4,990, 
9 Fed. Cas. 602; Howard et al. v. Macondrav et al, 7 Grav (Mass.) 
516. 

The insertion of the usual clause in bills of lading that the cargo is 
to be delivered to the person named, or his assigns, "he or they pay- 
ing the freight," is designed for the benefit of the master or ship- 
owner, and not for that of the shipper or consignor, and is but a 
récognition or assertion of the former's right to retain the goods 
carried until his lien is satisfied by payment of the freight. It there- 
fore imposes no obligation on the master or owner to insist on the 
payment of the freight before delivery of the cargo. If he prefers 
to waive his right of lien, and to deliver the goods without payment 
of the freight, his right to resort to the shipper still remains. Woos- 
ter et al. v. Tarr et al., 8 Allen (Mass.) 270, 85 Am. Dec. 707; 
Holt et al. V. Westcott et al., 43 Me. 445, 69 Am. Dec. 74; Christy v. 
Row, 1 Taunton, 300; Shepard v. De Bernales, 13 East, 565; Domett 
V. Beckford, 5 Barn. & Adolp. 223. 

So it was said in Jobbitt v. Goundry, 29 Barb. (N. Y.) 509, 511: 

"It seems to he cstablisiied tliat a clause in a liill of liiding, wliieli directs 
tbe carrier to collect the freiglit of tlio eonsisneo of tlio goods, on delivery, 
does not, in oase of tbe carrier's negleet to collect of him, dischar.ge tbe con- 
signor's llability to pay the saine." 

See, also, Collins v. Union Transfer Company, 10 Watts (Pa.) 384. 
I am impressed, therefore, that the clause under considération, as 
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shown by the libel, namely, "that such freight was to be collect- 
ée! * * * at the point of destination and delivery," is tantamount 
to a direction only to the owner to collect such freight at destination, 
but that it does not impose upon him such an obligation to do so that 
his failure in that regard would disentitle him to look to the shipper, 
notwithstanding, for the payment of such freight. This does not 
overlook the theory of counsel that the Chinamen are the real prin- 
cipals and the libelant their surety for the payment of such freight ; 
but it does not help the surety, as it is only obligated as the principal 
is obligated, and can claim no différent effect for the contract than the 
principal, and therefore, when the agreement of the parties allows 
the shipowner to waive the lien for freight and look to the principal 
solely, the surety cannot complain, because its suretyship relates to 
the very same contract. It is bound as its principal is bound, and 
the duties and obligations of the shipowner are not changed that 
there was a surety also for the payment of such freight. If the lien 
continued to assert itself, the surety would be subrogated to that 
interest in place of the shipowner; but the relations of the lien do 
not change the duties and obligations of the owner. 

Such being the nature of the lien that the Portland and Asiatic 
had upon the flour for the freight charges, and such its rights and 
obligations, it not only waived its lien, as it had a right to do, but 
it lost it absolutely when it abandoned the cargo to the underwriters, 
as it thereby surrendered possession, thus depriving itself of an es- 
sential in the rétention of such lien. The lien being lost, the alleged 
fact, which must be taken as true, that the proceeds of the salved 
flour came into the Yokohama Specie Bank to the joint crédit of the 
agents of the Portland & Asiatic and the assurance company, could 
not be effective to restore it, so that there is no lien upon such pro- 
ceeds, into whosesoever hands they hâve corne. Without the lien, it 
IS manifest that there could be no subrogation, and consequently the 
libelant can lay no claim to the fund now in the hands of the as- 
surance company, which represents the salved flour. The allégation 
that no abandonment of such fîour was ever made by libelant to in- 
surers must be read in connection with the averment that the Portland 
& Asiatic abandoned the cargo to the underwriters, which is tanta- 
mount to saying that the shipowners abandoned possession; and this 
is équivalent to an abandonment of the lien. 

There is, however, another provision in the bill of lading that is 
pertinent, if not of vital importance, in the présent inquiry. It is the 
sixth as enumerated in the libel, and is as follows : "The several 
freights and primages to be considered as earned, steamer or goods 
lost or not lost, at any stage of the entire transit." In the case of Nel- 
son et al. V. Association for the Protection of Commercial Interests, 
etc., 43 h. J. (N. S.) 218, the bill of lading read: "Freight for the 
said goods to be paid in L,iverpool [the point of destination] by the 
consignées, as per margin, ship lost or not lost." The shipowners 
abandoned the voyage, as the Portland & Asiatic did in the présent 
instance, and the respondent salved a portion of the goods. Upon 
thèse the shipowners claimed a lien, after they had been sent to their 
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destination by the salvors, and it was held by the court tbat tbey were 
not so entitled. In determining the cause, Brett, one of the justices, 
says : 

"Upon the arrivai of the goods at the port of destination, no lien exlsted, for 
the goods were forwarded by other persons than the plaintiffs. If the ship- 
pers were bound to pay the frei.slit, whetlier tbe ship was lost or not lost, 
there was no lien at ail, for the rigbt to lien does not arise nnless the pay- 
ment of the f reiglit is to be on the delivery of the cargo ; if the freight 
is payable without delivery of the cargo, lien does not accrue." 

That case differs from the one at bar only in the fact that by the 
biU of lading hère the parties hâve expressly agreed that the carrier 
should hâve a hen for ail freights; but, as I hâve seen, the agreement 
does not vary the nature or efifect of the lien, and if therefore the 
lien was lost in that case by abandonment qf the goods to the respond- 
ent, who salved a portion of them, it was lost in this case by an 
abandonment to the underwriters. 

I am of the opinion that the libel is without merit, and the excep- 
tion will therefore be sustained. 



BARNES V. MULTNOMAH COUNTT. 

(Circuit Court, D. Oregon. May 7, 1906.) 

No. 3,011. 

1. COUNTIES— COKVEYAKCE TO COMMISSIONEES — EFFECT. 

B. & C. Comp.' Or. § 2-519, provides that ail real estate conveyed hy 
any form of eonveyance to the inhabitants of any couuty, or to other per- 
sons "for the use of such county," sliall be deemed the property of the 
county to the same effect as if made to the inhabitants of the county by 
their corporate name. Held, that a eonveyance of land to certain 
grantees, county commissioners of M. county, and their assigns, con- 
stituted a eonveyance to the county, though it did nut recite that it 
was "for the use of such county." 

2. Same—- PuEPOSE of Conveyance — Rkïiit to Hold — Objections — Estoppel. 

A county being authorized to purchase and hold lands for some purposes 
by B. & C. Comp. Or. § 2518, empowering a county to purchase and hold 
for its own use "land lying within its own limits," the objection that 
a county to which land was conveyed had no power to take the land for 
the purposes Intended could only be raised by the state, and not by the 
grantor's heirs. 

3. Deeds — Consideration^Adequacy. 

An agreement by a county to furnish its grantor. while he lived on 
the land conveyed to the county, food, clothing, and supplies as long 
as he should live was a sufiicient considération to support the con- 
vej'anoe. 

[Ed. Note. — For cases in point, see vol. IG, Cent. Dig. Deeds, § 26.] 

4. Same — Seal. 

Where a deed was supported by an actual executed considération, the 
omission of the grantor's Personal seal, in so far as the same was neces- 
sary to iniport a considération, was immaterial. 

5. Same— CuBiNG Defects — Rétroactive Législation. 

The omission of the personal seal of the grantor in a deed of certain 
land to a county was cured by tbe subséquent passage of B. & C. Comp. 
Or. § 5377, providing that ail deeds to real property previously executed 
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wliich shall hâve been signod by tlie grantors in due form shnll be 
sufficieut in law to eonvey tbe légal title, withoxit any otlier exécution or 
acknowlcaguient wliatsoever, etc. 

[Ed. Note. — For cases in point, see vol. IG, Cent. Dig. Deeds, § 98.] 

6. SAME — CONSTEUCTION — CONTKACT TO COKVEY. 

A deed from wliich tlie Personal seal of the grantor was omitted, but 
wliieb was otherwise validly executed, operated as a conveyance of tlie 
grautor'a title in equity, and not as a more contract to eonvey, wliicb 
c'ould not be validated by subséquent curative législation. 

[Ed. Note.— Por cases in point, see vol. 16, Cent. Dig. Deeds, i§ 98, 102.] 

This is au action in ejectment. After stating tbe necessary jurisdietional 
facts, tbe coin])laint allèges tbat tbe plaintilï is tiie owner in fee siniide, 
and entitled to tbe immédiate possession, of the roal projierty in dis])nte 
(describing it), and tbat no one is in tbe actual possession of said premises, 
but tbat défendant is acting as owner tbereof. 'J'iie answer dénies eacb 
aiid every allégation of tbe "Complaint, and for a separate défense allèges 
tbat prior to October 1, 1859, one John Barnes was tbe owner of a certain 
donation land claim, tbat tlie tract of land described in the complaint is a 
l>art of sucb claim, and that défendant is seized of au estate in fee simple, 
and is entitled to the possession of said tract through conveyance from tbe 
donee. ïlie plaiutiff, for reply, after denying tlie allégation relative to 
defendant's seisin, sets up tbat tbe only claim liad by défendant iu and 
to tbe land in dispute is by virtue of a certain writiiig (setting the samc out 
by copy). The writing purports to be a deed of conveyance of tlie follow- 
ing ténor : "I, John Banies, * * * In considération of ,$500 paid to 
me by E. Hamilton, W. S. Ladd, and Caleb Ritcbie, county commissioners of 
said (Multnomah) county, the receipt of which is hereby acknowledged, 
do hereby grant, bargain, sell, and eonvey unto said commissioners and 
assigna forever the followiug real estate," describing the land in dispute. 
The instrument is witnessed by three witnesses, aud acknowledged bofore the 
county clerk, but the private seal of the grantor is wanting. The reply 
further allèges that the considération stated in the writing was not the true 
considération, and that neitlier the said suni of IfiSOO nor any sum was paid or 
agreed to be paid by such commissioners, but that the sole and only con- 
sidération therefor was that on October 1, 1850, the said John Barnes beiug 
the owner in fee simple of lus donation land claim, of the then value of 
over $3,000, the said county commissioners attenipted to agrée with him, in 
considération that be should sign tlie above instrument or writing, that 
said Multnomah county would furnisli liim wltb a living on said land, food, 
elothing, and supplies, so long as lie sliould live, and that Barnes signed 
and delivered said paper uiK>n said alleged considération, and not otherwise ; 
that tlie défendant, or the said commissioners, or any of them, never at any 
tiuie tflok possession of said land, or any part tbereof; tliat about .30 days 
after tbe signing of said paper John Barnes dicd intestate, and that plain- 
tilï bas succeeded to bis interest in the premises. l'pon the flling of such 
poply, tho defendiuit moved the court for judguicut on the pleadings in its 
favor dismissing tbe complaint, and for the recovery of costs and disburse- 
nients. 

U. S. G. Marquam, for plaintiff. 

Jolin Manning, Dist. Atty., and Carey & Mays, Spécial Couiisel, for 
défendant. 

WOLVERTON, District Judge (after stating the facts). The 
questions presented are upon the motion for jvidgnient. From the 
pleadings it appears that defendant's title, if it has any, to the prop- 
erty in disi:)ttte is dépendent upon the deed set out in the reply. It is 
shovi-n further by the reply what the true considération therefor was ; 
so tliat in reality the court has before it on thèse pleadings ail the 
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facts necessary to a détermination as to the validity of tliis deed, and 
the transaction itself, by wiiicli it was attempted to convey the prop- 
erty to the county. I say to the county, as the conveyance, if oper- 
ative to transfer title, was, in effect, a convevance to the county. Sec- 
tion 2519, B. & C. Comp. 

It is urged that, as the words "for the use of such county," em- 
ployed in the statute, are not contained in the deed, it is without any 
validity as a transfer to the municipahty. I do not so construe the 
statute. The language was not designed as operative words of a 
grant in such cases, but to indicate that any property so transferred, 
that was intended for the use of the county, should be treated and 
considered and held to be the property of the county. It does not 
need a déclaration in the conveyance, therefore, that the property is 
for the use of the county in such cases, but it is sufificient that it was 
designed and intended that it should go by the transfer adopted to 
the county, and not to the treasurer or committee, etc., as individuals. 
It is apparent, from the présent deed being made to the commission- 
ers by their title, and their assigns, that the property was designed for 
the use of the county, and for none other. 

But plaintifif's counsel further insists that défendant is without ca- 
pacity to take or hold the property, because it was not in fact pur- 
chased or taken over for the use of the county, nor was or is it em- 
ployed for such a purpose. I am of the opinion, however, that the 
plaintiff is not in a position to raise the question. The matter has 
been practically decided by the case of Raley v. Umatilla County, 15 
Or. 172, 13 Pac. 890, 3 Am. St. Rep. 142. That was a case insti- 
tuted for the purpose of quieting the plaintiffs' title to a certain block 
of land, conveyed to the county in considération of one dollar, "for 
the spécial use, and none other, of educational purposes," requiring 
that there should be erected thereon a collège or institution of learn- 
ing. It was there insisted, as it is hère, that the county was not 
capacitated to take the property, and therefore that the heirs of the 
grantor were not precluded from claiming or asserting title thereto. 
The court, after holding that the county was compétent to take in 
that instance, was seemingly not contented to rest the case on that 
ground alone, and continued with its exposition, speaking through 
Mr. Justice Strahan, as follows : 

"But 1£ the preiuise contendod for by tlie appellants were coneeded, the 
conolusiou which thoy seek to drtuv from it wouUl not follow. The statute 
phiinly eoiifers upon counties the power to acquire and hold real property 
for certain purposes. and the a))pelhuits' contention is that tiiis deed con- 
veys proi)erty to tlie county outside of and for other and différent pur- 
]!oses than those specilied in tlie statute. This is a question which thèse 
plaintilïs eaimot be jioruiitted to raise, and in wliich they bave no Interest. 
That eould only be doue at the instance of the stato.'' 

Thus, in efïect, holding that, notwithstanding the county may not 
hâve the requisite power to hold property for the purpose for which it 
might be conveyed, yet, having authority to hold for some purpose, 
and a conveyance having been made, the grantor is precluded from 
questioning the capacity of the county to take that which lie has con- 
veyed, which is a matter entirely for the state. The principle is well 
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stated in Chambers v. City of St. Louis, 29 Mo. 543 (a case cited 

in Raley v. Umatilla Coiinty), where it is said: 

"The city is duly ineorporated with autliority to bold, purcliase, and 
eonvey sucli real and Personal estate as the purposes of tlie corporation shall 
vequire ; and if, in holding and purchasing real estate, she passes the exact 
line of her power, it belongs to the governuient of the state to exact a 
forfeiture of lier charter, nnd it is not for the courts, in a collatéral way. 
!o detfirmine the question of misuser by declaring void the conveyances made 
in good faith. In this view of the subject we are fully sustained by the 
authorities." 

See, also, Heiskell v. Chickasaw Lodge, 87 Tenn. 668, 686, 11 S. 
W. 825, 4 L. R. A. 699, and Barrow v. Turnpike Ce, 9 Humph. 
(Tenn.) 307. 

The statute (section 2518, B. & C. Comp.) empowers the county 
to purchase and hold for its use "lands lying within its own Hmits." 
Hère is authority to purchase and hold land, but whether in fact it 
has purchased, or whether a particular pièce of land it has taken over 
to itself was for the use of the county, are questions that, while they 
may concern the individual as a member of the body politic, are not 
such as he is permitted to raise. This is essentially so as it relates to 
the individual in gênerai. Thèse are matters for the public service, 
for the State, as indicated by the authorities above. If the individual 
in gênerai cannot question the use for which realty is purchased by 
the county, there exists no greater reason why the individual who 
has parted with bis land to the county for a considération should be 
permitted to question it. He stands in no better position for urging, 
that the property is not properly or appropriately for the use of the 
county than the individual in gênerai. The property is not his when 
he has parted with it, and, having no interest therein, he can with 
no greater reason be heard to urge that it is not, or cannot be, for 
the use of the county; so that unless it appears that the deed set out 
in the reply is insufficient for some reason to eonvey this property to 
the county, the plaintiff cannot now question the title by which the 
county holds. 

It is further contended that the deed was without considération to 
uphold it, and, not being under seal, none would be imported or im- 
plied, and that by reason of thèse infirmities, and of the further con- 
dition that the county was incapacitated to take and hold the property, 
the Législature could not cure or validate the deed, or make it opera- 
tive and efficacious as an instrument of conveyance of title. Ordin- 
arily speaking, there could be no question that the considération is 
sufficient; it need not be adéquate. It is sufificient if it is valuable, 
and, if valuable, however small it may be, if no creditor's rights corne 
in conflict, or if the transaction is accompanied by no fraud or undue 
influence, express or implied, the considération will support the convey- 
ance. 13 Cyc. 533. It will hardly be questioned that a promise or 
agreement to support the grantor during his life, and especially where 
the support has been provided, is sufRcient to uphold a deed made in 
considération thereof. There are many such instances that hâve re- 
ceived the approval of the courts, and it is unnecessary to cite au- 
thorities in support of the proposition. So I take it that, if the real 
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considération for the exécution of the deed in question was that thr, 
county should furnish tlie grantor "while lie lives on said land, food, 
clothing, and supplies" as long as he should live, as alleged ia the reply, 
it was sufficient to support the conveyance. 

The reply shows that the grantor died about 30 days after the 
signing of the paper, and it is consequential to assume that the county 
rendered the services agreed upon in the meanwhile, so that the con- 
sidération is a past one, and the undertaking on the part of the county 
wholly executed. The seal is therefore not needful in the way of 
affixing or importing a considération, as the deed is supported by an 
actual considération that has been wholly executed. Under the stat- 
ute of Oregon the private seal of the grantor is made requisite to the 
exécution of a valid deed conveying real property, but it is not such 
an essential that the Législature may not hâve dispensed with it, and 
hence, if omitted, may not hâve validated by rétrospective législation. 
This identical question has been settled by the case of Stanley v. 
Smith, 15 Or. 505, 16 Pac. 174. That was an action of ejectment, 
and the question arose by reason of a deed being offered in évidence, 
over objection that it was without a private seal. The court, how- 
ever, admitted it, because it was said that it had been cured by an act 
of the Législature adopted in 1878, now known as section 5377, B. 
& C. Comp. The act provides that: 

".411 deeds to real property heretofore executed in this state which shall 
liave beeu sigiied by tlie grantors iii due fonn sUall be sufficient in law to 
convey the légal title * * * ffom the grantors to the grantees, without 
any other exécution or acknowledgment whatever : and su(fh deeds so exe- 
c-uled shall be received in évidence in ail courts in this state, and be con- 
clusive évidence of the title to the lands therein described agaiast the 
grantors, their heirs and assigns." 

The court says in that case: 

"There is nothing in the Constitution of this state prohihiting the passage 
of retros])ective laws in such cases, and, where not proliibited, the power of 
the Législature to pass tliem has been generally sustained. The formalities 
required in the exécution of a deed are purely statutory, and it is always com- 
pétent for the Législature to déclare by what form of conveyance the title 
to real property may be transterred." 

The court then quotes the rule applicable to curative statutes, as 
laid down by Mr. Cooley in his work on Constitutional Limitations 
(section 371), as follows: 

"If the thing wanting or which failed to be done, and which constitutes 
the defect in the proeeedings, is something the necessity for which the Légis- 
lature might hâve dispensed with by a pi'ior statute, then it is not beyond 
tlie power of the Législature to dispense with it by u subséquent statute. Auû 
if the irregularity consists in doing some act vyhich the Législature might 
hâve made immaterial by prior law, it is clearly compétent to make the same 
immaterial by a subséquent law." 

The principle has been several times subsequently reaffirmed by the 
Oregon Suprême Court. Nottage v. City of Portland, 35 Or. 539, 58 
Pac. 883, 76 Am. St. Rep. 513 : Thomas v. Portland, 40 Or. 50, 66 Pac. 
439 : Real Estate Co. v. Gambell, 41 Or. 61, 66 Pac. 441 ; Ferguson 
V. Kaboth, 43 Or. 414, 73 Pac. 200, 74 Pac. 466. 

The defect of the want of a private seal is a formai matter only, 
and in ail such cases it is generally held that the Législature has com- 
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pètent authority tinder the Constitution to cure or validate by rétro- 
spective législation. Of course, it could not cure sucli defects as want 
of power in the grantor to convey, as is instanced by the case of 
Shonk V. Brown, 61 Pa. 320. Nor could it exécute a will for the 
parties, as shown in the case of Alter's Appeal, 67 Pa. 341, 5 Am. 
Rep. 433. Nor could it cure a deed void for uncertainty. L,owe v. 
Harris, 112 N. C. 473, 17 S. E. 539, 22 L. R. A. 379. Nor could it 
j^robably cure a deed executed by a minor, where the procédure hacl 
not been in accordance with law, as is instanced in the case of Mills 
V. Charleton, 29 Wis. 400, 9 Am. Rep. 578. But the case at bar is not 
one involving the principles announced in those causes. 

It is quite a différent thing where the county or corporation not 
expressly authorized to take is invoking the aid of a court of equity 
through which to acquire title which has never previously vested. In 
such a case the court will not lend its aid to enable the corporation to 
acquire a thing it cannot hold. Case v. Kelly, 133 U. S. 21, 10 Sup. 
Ct. 216, 33 L. Ed. 513; Chesnut v. Shane's Lessee, 16 Ohio, 599, 47 
Ani. Dec. 387. Where, however, the grantor has passed his title to an 
cntity compétent in any degree to hold it, although not for the spé- 
cifie use for which it is empowered to hold, then it is clearly a matter 
for the State to détermine whether it should properly retain and enjoy 
tîie property. The grantor, having parted with his property, can bave 
no further interest to subserve. 

Counsel makes the point that the deed without a seal was, in ef- 
fect, only a contract to convey (citing Hill v. Cooper, 6 Or. 181, and 
South Portland Land Co. v. Munger, 36 Or. 457, 54 Pac. 815, 60 
Pac. 5) ; and, if so treated, the Législature could not infuse into it the 
vitality of a deed. True, the court in thèse cases sustained the con- 
tention there made that the dceds without seal should be treated, for 
the purpose of obtaining spécifie performance, as contracts to convey] 
but the court did not hold that such instruments wcre insusceptible 
of validation as decds of conveyance. But an instrument like the one 
under considération is something more than a mère contract to con- 
vey. The parties fully intended that it should operate as a completcd 
conveyance, and supposed that such was its actual effect, and such 
would hâve been its effect vvere it not for the omitted seal. As it was, 
it conveyed the equity, and necded but the seal to carry the légal title. 
It must be granted that the Législature could not change a contract 
of sale into a deed for the parties ; but where the parties hâve not 
intended a contract of sale merely, but a completed conveyance, and 
hâve failed in a formai particular only, tliey stand in a very différent 
attitude, and the Législature may validate the instnmient retrospec- 
tively. I could not, therefore, treat this writing as a contract to con- 
vey merely for the purpose of determining the efi^ect of the curative 
législation, but must treat it as an imperfect conveyance, and, so 
treated, it has been cured by such législation. I hold, therefore, that 
the deed, aided by the subséquent législation, is effective to convey the 
légal title, and that plaintiff is in no position to question the use for 
which it is held. He is therefore without a cause of action, as shown 
by the pleadings. The motion for judgment will be sustained as 
made, and such will be the order of the court. 
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UNITED STATES LACE CURTAIN MILLS v. OCEANIC STEAM NAV- 
IGATION CO., Limited. 

(District Court, S. D. New York. May 3, 1906.) 

SiiippiNG — Damage to Cargo — Validity of Limitation op Liability in Bill 
OF Lading. 

A condition In bills of lading issued by a steamship cotnpany, limiting 
its liability in case of loss to a specified sum per pacivage unless the 
value of tlie goods sliall be expressed tlierein, is not au agrced vahiation 
of the goods, and is invalid to relieve the conipany from lialiility for 
tbe full loss in case of tlieir loss or injury tlu'ougli négligence, but a 
limitation to the invoice or declared value is reasonable and enforce- 
aWe. 

TEd. Note. — For cases in point, see vol. 9, Cent. Dig. Carriers, §§ 
603-065, 708 ; vol. 44, Cent. Dig. Shipping, § 405.] 

In Admiralty. Suit for damage to cargo. 

Black & Kneeland, for libellant. 
Robinson, Biddle & Ward, for respondent 

ADAMS, District Judge. This libel was filed by the United States 
Lace Curtain Mills to recover the damages sustained through certain 
machinery shipped on the Oceanic Steam Navigation Company 's 
steamship Géorgie at Liverpool on the 30th of December, 1904, being 
injured during the voyage. The shipment consisted of 12 pièces and 
11 cases of lace curtain machinery, 2 of which Vi'ere cases 38 or 40 
feet long. The action relates to one of thèse cases, which the libellant 
contends was broken on board the vessel and the contents, long bars 
used in curtain machines, so injured that it was necessary to send 
them back to England for repairs. 

The respondent claims that the machinery was delivered in New 
York in good order and condition, and further dénies the libellant's 
allégation that the damage, if any, was not caused by any péril law- 
fully excepted in the bill of lading but was due to fault of neglect of 
the respondent in the loading, stowage, custody or care of said cargo. 
It then sets up a claim contained in the bill of lading that it should not 
be liable for any sum exceeding £80 per package unless the value 
should be expressed in the bill of lading and freight paid thereon. A 
further defence is pleaded that, in any event, the bill of lading con- 
tained a condition that the respondent should not be liable for more 
than the invoice or declared value of the goods whichever should be 
less. 

The testimony shows that the case in question, No. 3.55, was ex- 
amined early in January, 1905, on the respondent's wharf a few days 
after arrivai, by the treasurer of the libellant, who found it in a badly 
broken condition, with a considérable bend in it, so that it was out of 
shape. After calling the respondent's attention to it, the case was sent 
by the libellant to Kingston, New York, where its manufacturing plant 
was located, and the contents removed. It was found that ail the bars 
were bent, so that it was impossible to use the machinery and it was 
returned to the manufacturers, there being no facilities for repairing 
in this country. It was subsequently returned hère after a bill of 
$598.57 had been incurred. 
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There is a contention on the respondent's part that there is no créd- 
ible proof that damage existed when the case was deUvered to the 
libellant and urges the probability of it having been injured after de- 
livery, as it was subjected then to the strain of transportation by light- 
er and by rail. The libellant's contention that the package was in bad 
order when delivered to it at New York is, I think, reasonably well 
sustained by the treasurer's testimony and the necessary conclusion is 
that the contents of the case received in jury while in respondent's 
possession. In this respect, the libellant is entitled to hâve its claini 
sustained. 

Another question is, what damages should be allowed. The bill 
of lading provides : 

"1. It Is also mutnally agreed that the Compnny shall not hc linble for 
uny sum excepdiiig £20 per package for goods of whatever description, nor 
for any amount in respect of Gold. Silver, Bullion, Specie, ./ewellery, and 
articles used for .Tewellery, Precious Stones or Metals. Documents. Faintings. 
l'ictiires, Engravings. Statuary, or any other valuable goods of whatever 
description, unless the value of sucli shall be herein expressed and frelght 
as may be agreed p.aid tliereon." 

The libellant contends: 

"(Ist) That the clause of the bill of lading quoted amonnts at most to an 
ngreement for partial exemption from liahility, and is not a contraet agree- 
iiig npon the value of the goods, and liquidating damages for loss thereof. 

"(2nd) ïhat a limitation to £20 for a case or package of this description 
is entirely unreasonable." 

The respondent contends that the amount should not be over £30 
and after referring to clause 1 of the bill of lading, quoted supra, 
urges in brief as follows : 

"No value was exprossed in the bill of lading, and therefore the parties 
hâve agreed that the Comp.iny shall not be liahle for more than £20 for any 
package. A clause differently worded, but construed as if worded in the 
same way, was enforced by Brown, J., and by the Circuit Court of Appeals in 
Calderon v. Atlas S. S. CÔ. (D. C.) 04 Fed. S7t, and 60 Fed. .574, IG C. C. A. 
:?32. It is true that thèse décisions were reversed by the Suprême Court in 
170 U. S. 272, 27S, but only hecause the clause was literally construed 
as relieving the carrier of any liability whatever, and therefore against public 
iwlicy." 

The law in this connection is well expressed in Amer. & Eng. Enc. 
of Law, V. 5, p. 333, as follows : 

"The criterion by which the validity of sucli stipulations is to be deter- 
mined, where the loss is one caused by the carrier's négligence, lies in deter- 
mining whetlier the value placed upon the article as the limit of liability 
is an agreed value, flxed by consent of both parties and constituting the 
basis upon which the freight charges are ealculated, or whether it is an 
arbitrary value, printed in ail bills of lading or shipping contracts, and 
conoerning the fairness of which the shipper has not been questioned. In 
the former case the authorities are practically agreed that such a stipulation 
is valid, but in the latter case it is of no force when the loss results from 
négligence." 

The Hart Case— Hart v. Pennsylvania Railroad Co., 112 U. S. 331, 
5 Sup. Ct. 151, 28 E. Ed. 717 — is the leading case on this branch of 
the law. There it was held that where a contraet of carriage, signed 
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by the shipper, is fairly made with a carrier, agreeing on a valua- 
tion of the property carried, with a rate of freight based on the con- 
dition that the carrier assumes Hability only to the extent of the 
agreed valuation, the contract will be upheld. In discussing the mat- 
ter, the court said (113 U. S. 340, 343, 5 Sup. Ct. 156, 28 L. Ed. 717) : 

"The agreement as to value, in this case, stands as if tlie carrier had 
aslîed tlie vajue of tlie horses, and had been told by the plaintiff the sum 
inserted in the contract. * * • 

"The distinct ground of our décision in the case at bar is, that whore a 
contract of the liind, signed by the shipper, is fairly made, agreeing on the 
valuation of the property carried, with the rate of freight based on 
the condition that the carrier assumes liability only to the extent of the 
agre<!d valuation, even in case of loss or damage by the négligence of the 
carrier, the contract will be upheld as a proper and lawful mode of securing 
a due proportion between the amount for whieh the carrier may be re- 
sponsible and the freight he receives, and for protecting himself against ex- 
travagant and fanciful valuations. Squire v. New York Central R. R. Co., 
98 Mass. 239, 245, 93 Am. Dec. 162, and cases there cited." 

The case under considération does not fall within the terms of the 
Hart Case. There was hère no value expressed in the bill of lading, 
nor a signed agreement with respect to it. The Calderon Case rehed 
upon was reversed by the Suprême Court and, in any event, is not 
an authority in point, because it lacked the essential features of a 
lawful limitation. The limiting clause there was (69 Fed. 575, 16 
C. C. A. 632) : 

"(1) It is also mutually agreed that the carrier shall not be liable for 
gold, silver, bullion. specie, documents, jewelr.v, pictures, embroideries, 
Works of art, silks, furs, china, porcelain, watches, clocks, or for goods of 
any description which are above the value of $100 per package, unless bills 
of lading are signed therefor with the value therein expressed, and a 
spécial agreement is made." 

Judge Wallace in his dissenting opinion, 69 Fed. 577-579, 16 C. C. 
A. 332, says: 

"General words exempting him [the carrier] from liability under par- 
ticular circumstances do not protect him from the conséquences of his own 
négligence. If it had been the purpose of the condition, explicitly expressed, 
to lessen the liability of the steamship company from the conséquences of a 
loss arising from its own négligence or that of its agents, the condition 
would hâve been prohibited, and therefore void, by the act of congress. 
In order to give it any effect, it must be read as though it were not in- 
tended to apply to sueh a loss. The condition is not one whereb.v the shipper 
and carrier agrée in advance, by the terms of tlie contract, ujwn the value 
of the goods, and limit the liability of the carrier to a sum not to exceed 
the valuation ; * * *. 

"There is no injustice in restricting a shipper's claim for damages to 
the value he places on his property for transportation. Where the contract 
and the rate of freight are based upon an assunied flçtitious value of the 
goods carried, the parties are bonud to that value in case of loss. McCance 
V. Railroad Co., 34 Law J. Exch. 39. Where there is an agreed valuation 
stated in the contract, that is assumed as the basis of the carrier's compen- 
sation and responsibility. Such a valuation would necessarily, in the ab- 
sence of fraud, conclude Iwth the shipper and the carrier upon any enquiry 
as to the amouiit of damages arising from a loss, and the contract would 
therefore extend to any kind of a liability, — the liability of the carrier as 
an insurer as wel! as for a négligent loss. In the présent case there was 
no statement of the value of the goods. The bill of lading was delivered 
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nftov the steami5liip company had receivefl tlie goods, and, as delivcred, ît was 
silMit in respect to their value. Construing it as intended to exempt the 
rti-anisliip Company from liability beyond tlie value of $100 per package, the 
(•i)!itr;!ct bctween the parties was merely that this sum should be decmod 
tlie limit of the company's liability. Such a con tract is iiot the équivalent 
of one valuing the goods, and the exemption, therefore. does not reaeh a 
loss liy the carrier's négligence. This was distinctly adjudged in Magnin 
V. Dinsmore, 50 N. Y. lOS, and Westc-ott v. Fargo, Gl N. Y. 542, 19 Am. Rep. 
;îOO. and in bolli of thèse cases it was held that a condition to exempt tha 
carrier from liability for loss beyond a specilied sum, in the ali^eu'-c of a 
Ktatement of value by the shipper, would not exempt him from liability for 
loss by bis own négligence. On the contrary, in Belger v. Dinsmore, 51 
N. Y. ICG, 10 Am. Rep. 575, where the condition provided that the goods should 
be valued at a specifled sum, in the absence of a statement in the con- 
tract of a différent value, the same court held the carrier's liability to be 
liiiiited to that sum, in the absence of the statement, although the loss was 
by bis owii négligence. 

"Tlie authorities are elaborately considered and reviewed in Railway Co. 
V. "\Vynn, 88 Tenu. 320, 14 S. W. 311, and the conclusion reached that a condi- 
tion liniiting the liability of a carrier, in case of loss, to a specified sum, 
in the absence of a statement of a différent value, is not a valuation of the 
goods, and does not relieve the carrier from liability for the whole value 
in case of a négligent loss. 

"Tbe steamship com]>any could îiave exacted from the libelant a state- 
ment of the value of bis goods, if ît had seen fit to do so, or it could hâve 
roquircd him to agrée that they should be regarded as of a certain 
value in the absence of a statement upon his part of a différent value; but 
it did neither, and oiily stipulated with him that it should not be liable beyond 
a snec'ifled sum in case of loss. The law présumes that this agreement does 
not refer to a loss by the carrier's négligence." 

The Suprême Court, in reversing the Circuit Court of Appeals, said 
(Calderon v. Atlas S. S. Co., 170 U. S. 2S1, 28S, 18 Sup. Ct. 588, 592, 
42 L. Ed. 1033) : 

"In this case the contract is one prepared by the respondent itself for 
the gênerai purposes of its business. With every opportunlty for a cl^oice 
of language, it nsed a form of expression which clearly indicated a désire 
to exempt itself altogetlier from liability for goods exceeding $100 in value 
per package, and it lias no rlght to complain if the courts hold it to hâve 
intended what it so plaiiily expressed. * * ♦ 

"Under tins interprétation thero is a clear attempt on the part of the 
carrier to exonerate itself from ail respoiisibility for goods exceeding the 
value of .flOO per package. Such exemption is not only jirohibited by the Har- 
ter Act, but is held to be invalid in a séries of cases in this court, culminating 
in Chicago, Milwaukee etc. Railway v. Solan, 100 CJ. S. 1H3, 135, 18 Sup. Ot. 
28ft, 42 L. Ed. GS8, wlierein it was said that 'any contract by whicli a 
common carrier of goods or passengers xmdertakes to exempt himself from 
ail responsibility for loss or damage arising from the négligence of liim- 
self or servants, is void as against public policy, as attempting to put oiï 
the essential duties resting upon every publie carrier by virtue of his em- 
ployment, and as tending to defeat the fundamental pi-inci])le upon which the 
law of common carriers was established.' The ditticulty is npt removed by 
the faet that the carrier may render itself liable for thèse goods, if 'bills of 
lading are sigued therefor, with the value therein ex^]>ressed and a spécial 
agreement is niade.' This would enable the carrier to do, as was done in this 
l'ase — give a bill of Inding in which no value was expressed, under which 
it would not be liable at ail for the safe transiiortation and proper de- 
liverj' of the property. This would be in direct contravention of the Ilarter 
Act. IiKleed, we understand it to be practically eonceded that under the 
construction we liave given to this clause of the contract the exemption would 
be unreasonable and invalid." 
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In the case of Railway Company v. Wynn, 88 Tenn. 320, at page 
330, 14 S. W. 311, at page 313, referred to by Judge Wallace, it was 
said : 

"The cases of Ilart v. Pennsvlvnnia Eailroïul Companj', 132 U. S. 331 ; 5 
Sup. et. .I.JI. 28 h. Ed. 717; Graves v Knilroad Company, 137 Jlass. 33. 50 
Am. Rep. 282; Harvey v. Railroad Company, 74 Mo 539; Brchme v. Dins- 
more, 25 Md. 320; Ilàilroad Company v. Sherrod, 84 xVla. 178, 4 Soutli. 29, 
are net at ail in couflict witli om- sçpinion in tliis case. Tliey were decided 
upon an entirely dissiniilar state ot facts, and from a wholly différent point 
of View ; tbat is to say, it appeared to tlie court, in eacli and every one of 
those cases, that there was an agreed valuation stated in the contract as 
the basis of the carrler's charges and responsibility ; and the courts very 
properly held that in sueh cases the sbipper was estopped to claim a 
greater sum than the agreed valuation." 

There can be no doubt of the liabi1i';y of the respondent hère be- 
cause of neghgence in faihng to deliver the r'iipment in the good 
order and condition in which it was received and it does not seem that 
the recovery can be limited to $100, but the hmitation to the invoice 
or declared value of the goods is admitted to be reasonable and en- 
forceable. 

There will be a decree for the libellant, with an order of référence 
to ascertain the amount of damages it has sustamed, not exceeding 
the invoice or declared value. 



THE .TOHN McCRAKEN'. 
THE COLUMBIA. 

(District Court, T>. Oregon. Aiiril 30, 1000.) 

No. 4,827. 

Admirai.ty — Stjits in Rem — Vessels Owned by JIt:NicirALiTY. 

Vessels owned by the port of Portland, wbicU is a municipal corpora- 
tion created by the law of Oregon and charged with the duty of im- 
proving and maintaining navigation in the harbor of Portland and 
vicinity, and which are used by it in sui'b work, are devoted to a pub- 
lie use, and are not subject to seizure by tlie United States or any other 
libelant in a civil suit in rem against thom in a court of admiralty to 
reeover damages for a maritime tort. 

In Admiralty. On motion to vacate warrant of arrest. 

This is a proceeding, by libel in rem, preferred by the United States against 
the tug John McCraken and the dredge Coluiiil>ia, tbeir engines, boilers, etc., 
for the recovery of damages arising froni a colliNJon with tbo llanzanita, a 
lighthouse tender, the property of the United States, alleged to bave been 
caused by the négligence of the masters of tlio vessels libeled. It is shown 
by the libel that the vessels at fault are the pro])erty of the port of Port- 
land, and wore being navigated on tlio Columbia river, as tug ar.d tow, from a 
point one-half mile above Coffee Island, up the river on the Oregon side, and 
that, while being so navigated, the collision eom])Iained of occurred. Seizure 
was made by the marshal in pursuance of the proceeding thus instituted. 

The port of Portland now moves that the wai'rant of arrest by authority of 
which the seizure was made be vaeated and set aside. In support of the 
motion claimant shows to the court: First, tbat it is a municipal corpora- 
tion, created and existing ur.der certain acts of the législative assembly of 

145 P.— 45 
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the State of Oregoii, and is and vvas at the time of the allcged collision tlie 
sole owner of tbe vessels complained against ; and, second, that the claimant 
is cbarçed by the state with the duty, among other things, of creating and 
maintaining a sliip channel within the limits of the port of Portlaud, and 
in tlie wators of the AVillamette and Columl)ia rivers between said port and 
tlie sea, and is actively engaged in said worlv ; tliat said vessels were built 
and are maintained by the claimant, and were at tbe time of the collision 
being employed in the furthcrance of the work referred to, by reason where- 
oi: it is alleged that said vessels are not subject to the jurisdiction of this 
court, nor to seiKure uuder the process thereof. 

W. C. Bristol, U. S. Atty., for libelant. 
Williams, Wood & Linthictim, for claimant. 

WOLVERTON, District Judge (after stating the facts). Counsel 
for claimant contend, broadly, as indicated by the motion, that the 
vessels are not subject to seizure, by reason of the fact that they are 
the property of a municipal corporation, necessary to the furtherance 
of its opérations, and are being employed in the public service and for 
a public use. The contention challenges the jurisdiction of the court 
to entertain the libel under such conditions. Tlie questions thus pres- 
ented are of vital interest, and I hâve endeavored to give them con- 
siderate attention. The manner of raising the issues, and its sufficiency 
for the purpose, will be discussed later in the opinion. The port of 
Portland is constituted a municipal corporation by an act of the légis- 
lative assembly of the state of Oregon, with power to sue and be sued, 
and to improve the harbor in the Willamette river at the city of Port- 
land, and the channel of the Willamette and Columbia rivers between 
said harbor and the sea. It is also given full control, so far as the 
state has authority thereto, over such harbor and rivers. Sections 
4635—1038, B. & C. Comp. The constitutionality of the act was 
brought to a test in the case of Cook v. Port of Portland, 20 Or. 580, 
27 Pac. 263, ,13 L. R. A. 533. It is there declared in effect that the 
port of Portland is a municipal corporation, and that its purposes and 
powers are "ail public, political, or governmental," and that the cor- 
poration, and the commissioners who exercise its powers, are as well 
the agents of the state, delegated to exercise a part of its prérogatives. 
"The sole object of the corporation," says Mr. Justice Bean, speaking 
for the court, "is to so improve the Willamette and Columbia rivers 
at the city of Portland and between that point and the sea as to create 
and maintain a ship channel of a specified depth, and for this purpose 
it is given full power over thèse rivers, so far as the state can grant 
the same." The corporation being organized to perform a public 
service or function, and the vessels being employed in its service, 
they must be held presumptively to hâve been employed for a public 
use. The authorities are apparently in unison upon the proposition 
that a vessel, being the property of a municipaUty devoted to public 
uses, and necessary for carrying on some essential opérations of the 
government, is not liable to seizure in a suit in rem, in admiralty, for 
a maritime tort. The Seneca, Fed. Cas. No. 12,668; The Fidel- 
ity, Fed. Cas. No. 4,757, same case on appeal. No. 4,758 ; Long v. 
The Tampico (D. C.) 16 Fed. 491; Brickley, Administrator, v. City 
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of Boston (C. C.) 20 Fed. 207; The F. C. Latrobe (D. C.) 28 Fed. 
377. 

Says Blatchford, District Judge, in the case of The Fidehty, supra: 

"The tug was, by an authorizecl act of the city govcrnment, devoted to pub- 
lic use. Slie was public property, and tlie public use to wliich she was 
devoted was a speeiûc use. Such property, belonsin.ir to any governmeiital 
body, fédéral, state, or municipal, cannot be seized to satisfy an exécution 
on a judgjueut. Darlington v. Mayor, etc., 31 X. Y. 103, 88 Am. Dec. 248. Nor 
can it be seized by process in advance, to be held as security for a judgment 
wliich may be recovered. Such action bas the efCect of interfering with the 
public officers In the discharge of their publie duties, by deprivlug them of 
necessary instruments for tho discharge of those duties." 

In the same case, on appeal to the Circuit Court, Mr. Chief Justice 
Waite, sitting as Circuit Justice, says : 

"It is well sottled, that public property, devoted to public uses, and neces- 
sary for carrylng on the opérations of the government, is not subject to 
seizure and sale on exécution. * * * It would seem to be clear, that, if the 
instruments of government cannot be seized to pay a debt after judgment, 
they cannot before." 

The reasons for the rule are found tersely, but aptly, stated in 
Klein V. New Orléans, 99 U. S. 149, 150, 25 L. Ed. 430: 

"Municipal corporations are the local agencies of the government creating 
them, and their powers are such as belong to sovereignty. Property and 
revenue necessary for the exercise of thèse jiowsrs beeoiue part of the ma- 
chinery of government, and to permit a créditer to seize and sell them to 
coîlect bis debt would be to permit him in some degree to destroy the gov- 
ernment itself." 

So also it was said, in The F. C. Latrobe, supra: 

"And when, in the performance of any duty, either imposcd upon or as- 
sumed by it, the municipality employs maritime instrumentalities, I think it 
should be held answerable under the maritime law, with those exceptions 
only which public policy absolutely requires. If the vessel belouging to the 
municipality is used by it as a necessary instrument in the exercise of some 
munieipa! function, then, as was held l)y tho cliief justice in tlie case of ïlio 
Fidelity, publie policy requires that the municipality shall not be deprived 
of its use." 

As it respects the United States, the proposition is, broadly as- 
serted, that no suit in rem can be maintained against the property of 
the government when it would be necessary to take such property 
eut of its possession bv any writ or process of the court. The Davis, 
10 Wall. 15, 19 L. Ed. 875; The Siren, 7 Wall. 152, 19 L. Ed. 129; 
Briggs V. Light-Boats, 11 Allen (Mass.) 157. The doctrine is not 
directiy involved hère, except that it serves to indicate that by a 
rigid rule the government will not suffer its property to be taken from 
the possession of itself or its officers, through the process of the 
courts, without its consent ; no suit or action being maintainable against 
the United States without authorization from Congress. The obser- 
vation is relevant, however, in view of the insistence of the district 
attorney that, as the vessels libeled were proceeding, as alleged in the 
libel, in violation of the navigation laws of the United States, there- 
fore, the laws of the gênerai government being the paramount law 
of the land, the government, through its courts, could seize such 
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vessels and subject them to the payment of the damages sustained 
by the collision. The fundamental principle, as it relates to the au- 
tonomy of government between the national and state organisms, bas 
been recently announced by Mr. Justice Brewer, in the case of the 
Matter of Hefï, 197 U. S. 488, 505, 25 Sup. Ct. 506, 510, 49 L. Ed. 
848, as follows: 

"In this republic there Is a dual System of goveniment, national and state. 
Each withiii its own domain is suprême, and one of the cbief fuuctious of 
tliis court is to préserve the balance betwecu tliem, protecting each in the 
powers it possesses and preventing any trespass thereon by the other." 

Thus it appears that the national government is as careful that the 
functions of the state governments, and the instrumentalities by which 
they are exercised and controlled, shall not be impinged upon, and 
their powers hampered and impeded, as it is jealous that its own 
organism be not shorn of any of its anthority or fettered in the main- 
tenance of its supremacy. I take it, tlierefore, that it will not invade 
the rights of the state, or of any of its municipalities exercising the 
powers of the state, nor in any way clog the powers of local self- 
government, unless it be in a case where the national laws, validly 
enacted under the Constitution, corne in conflict with the laws and 
ordinances of the state and its municipalities. In such latter case, the 
laws of the gênerai government, it must be admitted, are suprême, 
and in that sensé are the suprême law of the land. This is not a test, 
however, as it relates to the supremacy of any national law over a 
state law or a municipal ordinance. Nor is the proceeding criminal 
in its purpose, nor one to condemn the vessels complained against for 
any violation of law ; but the ordinary one for libel between suitors ; 
the gênerai government being the libelant and the port of Portland 
the claimant or respondent; and there exists no reason, so far as I 
hâve been able to discover, why the municipality is not entitled to the 
sanie défense against the gênerai government as it could rightfull}' 
interpose against a private suitor. Indeed, it appears to me that the 
policy of the gênerai government is in consonance with this view, and 
that, under that policy, it is bound to accord to the municipalit}^ the 
same défense as if the libelant were a private suitor proceeding against 
the ships of such municipality. The port of Portland was exercising 
its pow^ers, within the limits of its jurisdiction, according to the légis- 
lation of the state ; and the vessels in question being the property of 
the municipality, cmployed in the public use and necessary to the pur- 
poses to which they were being devoted, I am led to the conclusion 
that the principle of law first herein announced is applicable, and that 
such vessels are not subject to seizure at the hands of the government, 
in a proceeding by libel in rem against them. There is apparently a 
conflict of judicial opinion as to whether a lien ever attaches, as against 
the government or a municipality, as it pertains to a vessel owned 
thereby and devoted to a public service. Mr. Justice Ficld, in the 
case of The Siren, supra, plainly says that : 

"For the damages occasioned by collision of vessels at sea a daim îs cre- 
ated against tlie vessel in fault, in favor of the iujured party. ïliis claim 
may be euforeed in tlic admiralty by a proceeding in rem, exccpt where the 
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vessel is the property of the United States. In sucli case the claim exists 
equally as if the vessel belonged to a private citizen, but for reasons of 
public policy, already stated, cannot be enforced by direct proceedings against 
the vessel. It stands, in that respect, like a claim against the government, 
incapable of enforcement without ils consent, aud unavailable for any pur- 
pose." 

While, on the other hand, Mr. Chief Justice Waite, in the case of 
The Fidelity, supra, seems to be of the opinion that no such lien can 
exist. He says : 

"It seems to me that the sanie principle which forbids the seizure to pay 
a debt, forbids the lien, which can only be enforced by a seizure." 

It would appear that, if there was no claim or lien, the court would 
be without any jurisdiction whatever to entertain the proceeding by 
libel in rem; but that if, on the other hand, there was such a claim, 
the jurisdiction would exist, and the matter could be tried out, the 
parties consenting. See cases cited in The Siren. But, in any event, 
the property would not be subject to seizure against the objection of 
the government or municipality. This discussion is apropos to the 
suggestion of the government that the objection to the seizure could 
not be properly made by motion to vacate or set aside the warrant of 
arrest, and that it should be made by claim and answer. But if the 
seizure could not be maintaincd in any event, there appears no reason 
why the motion would not reach the question. The facts sufficiently 
appear, from the libel and the motion, by which it becomes apparent 
that the seizure cannot be maintained. 

The motion will, therefore, be allowed, and the warrant of arrest 
vacated. 



TJXITED STATES v. COLLINS. 

(District Court, D. Orogon. April 27, 190G.) 

No. 4,8.35. 

1. WlTNESSES — PEOnUCTION OF DOCUMENTS — BoOKS OF PaRTNERSHIP. 

A showin?^ that books of account which a witness is required by a sub- 
pœna to produce are the books of a partuersliip of which he is a 
meœber aud are not in his custody except as a niember of the firm, with- 
out more, affords no gi-ound of excuse of liis refusai to produce them. 

2. Same — Claim of Privilège. 

A daim of privilège under tlie fifth coustitutional amondment is in- 
suflicieut to excuse the failure to produce books as ro<|uired by a sub- 
pcena duces tecum where it is based solely on the statemeut of the person 
making the claim that the books if produeed wilI constitute évidence 
which will tend to incrlDdnate him, aud he bas not moreover been 
aworn as a witness. To entitle him to make such claim he must bave 
been sworn as a witness, and must satisfy the court tliat there is roason- 
abie grouud therefor by somcthing further than his niere assertion. 

[Ed. Note. — For cases iu point, see .vol. 50, Cent. Dig. Witnesses, §§ 
1064, lOCG.] 

Proceeding for Contempt. 

.Tolm J. Collins was subpœnaod to appear in court and testify as a wit- 
ness in behalf of the United States, and was required by such subpœna to 
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bring with him eaeh and every record, book, paper, file, or Insf-mmont, or 
otber record in his possession or luider tiis control, showing, ov containing, or 
having tlierein any matter or tliing pertaining or relating to tlie business of 
E. Dorgan, or Francis Devine, or Dorgan & Devine, associated together eitlier 
vi'ith him, the said Collins, or separatel.y, within and during the years 1002 
and 1903, wbether made or entered by him, or by Dorgan or Devine, or eitlier 
or any of them, in respect of said business. Ile ajipeared in obédience to the 
subpœna (the purpose of whicU, it should be said, was to procure bis tes- 
timony before the grand jury, now in session), but bas refused to bring with 
him any record, book, paper, file, or instrument called for. The witness is 
now hère to answer the complaint of the district attorney, and show cause 
why he is not in contempt of the court in refusing to obey such subpœna, 
He shows that E. Dorgan, Francis Devine, and himself were at the dates 
jnentioned, and now are, partners doing business at Albauy, Or., under th(; 
flrm name of "E. Dorgan & Co." ; that the records, boolis, etc., of such flrm 
are the only records of the nature called for of which be bas any knowledge, 
nind that the same were not, at the time of the service of the subpœna, and 
are not now. in his custody, except as one of the members of the firm ; and, 
further, that such books, etc., if produced, will constitute snch évidence as 
would tend to incriminate him, the said Collins, and render him liable to 
prosecution and conviction for a crime against the Dnited States; and that, 
under the flfth amendment to the fédéral Constitution, he claims the privi- 
lège accorded him of refusing to produce such records, books, etc. There- 
upon, he prays a dismissal of the proceeding. 

W. C. Bristol, U. S. Atty. 

L. M. Curl and Percy R. Kelly, for défendant. 

WOLVERTON, District Judge (after stating the facts). Two 
reasons, it will be seen, are assigned by Collins why he should not be 
required to bring the records, books, etc., called for by the subpœna: 
First, that they are in the hands of a partnership, of which he is a 
meinber only; and, second, that if produced they will constitute évi- 
dence, the tendency of which will be to incriminate him, or to render 
him subject to prosecution for a crime against the United States. Of 
thèse, in tlieir order, it is familiar law that every member of a firm is 
an agent thereof ; but not only this, he is ordinarily as much entitled to 
the records, books, files, etc., of the firm as any other member ; and the 
simple fact, as alleged hère, in effect, that the records, etc., are in the 
possession and under the control of the firm does not hinder the de- 
fendant in the least from bringing them away. He says they are not 
under his control or in his custody except as one of the members of 
the firm; thus leaving the palpable inference that they are under the 
control of the firm — he having as much right to their possession as any 
other member. Such a state of facts manifestly does iiot, without 
further showing that he is unable for some pertinent reason to bring 
them, excuse his refusai. The firm has not denied him the right, or 
taken the books and records away out of his reach, and, being a mem- 
ber, he is able to bring them for aught that is shown. 

As to the second reason urged why défendant should be excused from 
producing the documents, the showing made is manifestly insufficient, for 
two reasons : First, the act solely of bringing the papers, conceding that 
they do contain matters tending to the witness's incrimiiiation, will not 
subject him to prosecution and conviction of a crime; and, second, his 
mère statement that such records and papers do contain matters that, 
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if disclosed, vvould tend to his incrimination, is insufficient to excuse 
him. The constitutional guaranty under the fifth amendment is tliat 
"no person * * * shall be compelled, in any criminal case, to be 
a witness against himself." It bas been deterniined that the object of 
this guaranty, broadly construed, "was to insure that a person should 
net be compelled, vvhen acting as a witness in any investigation, to 
give testimony which might tend to show that he himself had com- 
mitted a crime." Counselman v. Hitchcock, 142 U. S. 547, 563, 13 
Sup. Ct. 195, 35 L. Ed. 1110. And so it was said in Boyd v. United 
States, 116 U. S. 616, 6 Sup. Ct. 524, 39 L. Ed. 746, construing the 
fourth amendment in connection with the fifth that "any compulsory 
discovery by extorting the party's oath, or compelling the production 
of his private books and papers, to convict him of crime, or to forfeit 
his property, is contrary to the principles of a free government." 
Under the fifth amendment, therefore, it would seem that the party 
invoking its aid by way of claiming exemption, must first be a witness ; 
and under the fourth, the compulsory production of his papers must 
be for the purpose of convicting him of a crime. Now, a party is not 
properly a witness, qualified to testify, until he has taken the pre- 
scribed oath, and it is only as a witness that he can claim the exemp- 
tion, so that until he has become a witness, the guaranty that the 
amendment affords him is not being impinged upon, and he is not in 
a position to assert that he is being compelled to testify against him- 
self. It was conceded, and so held by the court, in United States v.. 
Kimball (C. C.) 117 Fed. 156, that: 

"It is well settled that a witness cannot claim his constitutional privilège 
until he Is sworn. He must take the oath, so that his assertion of privilège 
shall be made under that sanction." 

After citing authorities in support of the principle, the court pro- 
ceeds as follows: 

"If a person cannot claim his privilège until he has been sworn, it logically 
follows that the constitutional provision cannot until that time be violated. 
It cannot be violated before it can be invoked for his protection ; hence the 
conclusion is that eompulsion, within the meaning of the Constitution, does 
not arise from mère summoning and swearing the witness." 

Such being the law, and the reason of it, a priori, it would not be 
an infraction of the Constitution to require the party by subpœna duces 
tecum, while not under oath or a qualified witness, to bring his papers 
containing incriminating évidence. Until he is called upon to disclose 
the incriminating matter involving himself in a transgression of law 
for which he might be subject to prosecution, he is not in a position 
to claim the exemption. 

Proceeding to the second reason, it was held by Lord Chief Justice 
Cockburn, in Queen v. Boyes, 1 B. & S. 311, 331, that: 

■'To entltle a party called as a witness to the privilège of silence, the court 
must see, from the circunibtanees of the case and the nature of the évidence 
which the witness is called to give, that there is reasonable ground to ap- 
prehend danger to the witness from his being compelled to answer, althougb 
if the fact of the witness being in danger be once made to ajipear, great 
latitude should be allowed to him in judging for himself of the efCect of any 
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partlcular question. * * The object of the law is to afford to a party, 

nalled urx)ii to give évidence in a proceeding inter alios, protection against 
being brougbt by means of bis own évidence witbin tiie peualties of tbe law." 

I hâve quoted the above from Brown v. Walker, 161 U. S. 591, 599, 
600, 16 Sup. Ct. 644, 40 L. Ed. 819, without verifying the English 
case. So it was said in United States v. McCarthy (C. C.) 18 Fed. 87 : 

"It is not sufficient to excuse tlie witness from answering that he may in bis 
own mind think bis answer to the question miglit by possibility lead to some 
criminal charge against bim, or tend to eonvict him of it, if made. Tbe court 
inust be abie to perceive that there is reasouabie ground to apprehend danger 
to the witness from bis being compeiied to answer." 

While this case is overruled in the main by Counselman v. Hitcli- 
cock, supra, yet as to this announcement of the law, it is approved by 
the case of Brown v. Walker, supra, in making the quotation from 
Lord Chief Justice Cockburn above given. 

Now, the answer of Collins goes no further than to déclare that 
thèse records, books, papers, etc., if produced, will constitute such 
évidence as would tend to incriminate him ; it does not appear how, 
and in what way. The subject-matter of the investigation under way 
before the grand jury is not given; nor is it shown what relation he 
sustains thereto, or how, or in what manner, the subject-matter of 
the records will affect him, except by the sheerest conclusion. If 
the mère assertion of a witness required to bring with him documents 
under a subpœna, that they contain matter incriminating him, were 
sufficient to exonerate him from obeying the mandate of the court, 
it would be useless to attempt to obtain any such documentary évi- 
dence in many instances, as a party's interest would overcome his 
veracity in statement, he not being subject to the penalties of the viola- 
tion of an oath. The real situation is strongly stated in Brown v. 
Walker, supra. The court says: 

"Tbe danger of extending the principle announced in Counselman v. Hitch- 
cocli is tliat the privilège may be put forward for a sentimental reason, or 
for a purely fanciful protection of the witness against an imaginary danger, 
and for the real purpose of securing inimunity to some third person, who 
is interested in concealing tbe facts to wbieh he would testity. Bvery good 
citizen is bound to aid in the enforcement of the law, and bas no riglit to 
permit himself, under tbe pretext of sbielding bis own good name, to be made 
the tool of others, who are désirons of seelùng sbelter bebind his privilège." 

I am of the opinion that the witness bas not excused his refusai to 
obey the mandate of the subpœna. He will therefore be required to 
produce the papers called for by tomorrow morning at 11 o'clock, 
under the subpœna, and in default thereof, will be committed to the 
county jail of Multnomah county. Or., until he shall produce the 
same. 

And it is further ordered that he pay the costs of this proceeding. 
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NEW YORK & CUBA MAIL S. S. CO. v. ROYAL EXCIIANGB ASSURANCE. 
(District Court, S. D. New York. Mardi 28, 1900.) 

Insurance — Valued JIarine Policy on Fueight — Pabtiat, Loss. 

A marine poliey iusuring a vessel for one year iu a statsHl ainount 
agains,t loss of frei^lit "on lioar<! or iiot on board," "carrieil or nci 
<;ari-ied," "fiill intere.st adiiiitted: tlie policy bciiif,' deemed sufti<'ient prooJ' 
of interest," does nof ronder tlit- iusuror lial)lo for tlie full valuad amount 
on a partial loi^s, and on a stranding of tlie vessel, preventiug tlie coui- 
pletioii of a yoyage, it is entitled to a déduction of freiglit prei)aid, aiul 
tlie amount earned by forwiirding a poniou of tlie cargo, above tin; 
eost of tlie salvnge, and its liability is liniited to tlie jiroiiortion of tlie 
face of tlie poliey that tlie amount of tlie actua! loss bears to tlie 
amount of the freight wiiich would liave been earned had tbe voyage 
been completed. 

In Admiralty. Suit on marine policy of insurance. 

Wing, Putnam & Burlingham, for libellant. 
Butler, Notman & Mynderse, for respondent. 

ADAMS, District Judge. This action was brought by The New 
York & Cuba Mail Steamship Company against The Royal Exchange 
Assurance to recover on a marine insurance policy the sum of £2063, 
or $10,034.74 in United States Currency, by reason of a loss suffered 
through the stranding of the steamer Vigilancia on Colorado Reef 
about 87 miles west of Havana, in January, 1901. 

The libel allèges that on October 13th, 1900, the respondent issued 
to the libellant, at its home office in London, the policy in suit for 
one year from October 7th, 1900, on freight on board , or not on 
board, valued at i2062 (or actual freight, if more) on the steamer 
Vigilancia, owned by the libellant, for which the libellant paid full 
premium at the rate of three pounds five shillings per cent. It further 
allèges that the Vigilancia was employed in trade between New York, 
Cuban and Mexican ports, carrying chiefly gênerai cargo and pas- 
sengers, and that she was seaworthy at ail the times before January 
14th, 1901. It is further alleged that the Vigilancia left Vera Cruz 
January lOth, and Progreso January 12th, 1901 ; that on January 14th, 
she stranded on Colorado Reef, whereby she was so damaged and 
disabled as to be unable to proceed or extricate herself and was by 
such périls wholly prevented from earning lier pending freight; that 
a part of her cargo was destroyed and such as could be got oiï the 
wreck was forwarded at a cost which exceeded the whole freight 
collectible at destination, so that the libellant lost ail its freight on 
the voyage. It is further alleged that after the steamer had remained 
aground for about o months, during which time parts of her struc- 
ture Vi'ere eut away, she was floated by salvors, who brought her to 
New York, where she was undergoing repairs until after the 7th of 
October, 1901, so that she was never able to résume her service dur- 
ing the currency of the policy. It is further alleged that the libellant 
made claim upon the respondent for payment of the insurance, in 
amount as above stated, with interest from March Ist, 1901, but no 
part bas been paid and the whole amount is still due and owing. 

The answer admits the issuance of the policy but dénies that the 
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full terms and conditions thereof are set forth and calls for the pro- 
duction of the original. It further admits the facts respecting the 
steamer excepting that it has no knowledge as to the necessity or 
cost of forwarding the cargo. It further admits that in June, 1901, 
the steamer was brought to New York by the salvors and .that a de- 
mand was made upon it for the payment of the amount of the policy 
Vv'hich the respondent declined to pay. It further allèges as follows : 

"]3i.^'Uth : Furtlier aiisworing s.'iid libel the respondent npon infomintion 
r,nd t»plief avers tliat tlie amount of freiglit on hoard nt tlie time of tlip 
stninding of the said steamer was much less tlian £20(>2 and that of said 
freight a portion liad bpen propaid and a portion was at the ship-owner's 
risk ; that a larse qiinntity of the cargo destiued for Ilavana was forwarded 
to that port and' freight thereon eoUeeted from tlie consignées, and tliat a 
Îai-Ke quantity of the cargo destiued for New Yorlv was forwarded to that 
liort and freight thereon collected from the consi£;nces ; that no abandonmeut 
of the freight has ever been made by the libellant to the respondent, and 
tiie r-espondent has no Ivnowledge or information of facts wan-antiug au 
;il)andonment ; that the libellant has never supplied any facts upon whieli 
the loss under the policy c»uld be properly adjustcd ; that any loss should 
be adjusted according to the law and custoin of England, where the contract 
of insurance was Issued, if such laws or customs ditîer from those of the 
United States, which caunot be lîuown to respondent until the facts re- 
specting the alleged loss are made liuown ; that the respondent has always 
been ready and prepared to pay any sum for which it might be responsible 
imder its said policy of insurance npou a proper adjustment, but that the 
respondent is not responsible for a total loss under the said policy." 

The issues of fact raised by the pleadings hâve been deterniined 
by the following stipulation: 

"It is hereby stipulated that the annexed statement of freight moneys may 
be admitted in évidence. 

A part of the prepaid freight $1173.00 from Vera Cruz was for the carriage 
of eattle and horses carried under a bill of ladhig which provided tliat 
freight on each animal shipped should be prepaid, and that 'no part of 
which is to be reftinded for account of death or any other accident to said 
animais.' 

The rest of the prepaid freight $2294.41 was upon cargo carried under 
bills of lading coutaining the following clause : 

No. 14. 'AIso that freight payable on weight or measurement shall be pald 
either on gross weight or measurement landed from steamer or on bill of 
lading weight or measurements, as carrier elects ; that full freight shall be 
paid on daniaged or unsound goods, but no freight is due on any increase in 
bulk or weight caused by the absorption of water during the voyage ; that 
freight prepaid shall not be returued, goods or vessel lost or not lost ; and if 
on any sale of the goods for freight or charges or for any lien by carrier 
thereon there is a defleiency, the shipper agrées to pay the same.' 

The libellant had engaged cargo at Havaua for transportation to New York 
by a Line of steamers owned by the libellant, which cargo was intended to 
be shipped on the Vigilancia, the freight upon which was about $3.000, but 
exact figures are not now obtainable. If this item is material it is to be 
rated at $3,000. subject to correction. That cargo was carried to New York 
by the next sailing of a steamer of said Line. 

The différence between the original freight collectible at New York ($3,- 
241.02) and the freight collectible on cargo saved Cor New York ($986.51) is 
acoounted for by cargo lost or jettisoned, by reason of the strandiug of the 
Vigilancia. 

The Vigilancia sailed from Vera Cruz January tOth, 1901, for New York, 
via Progreso and Havana. strnnded on January 14th before reaching Havana, 
and was finally floated ou June 2nd, 1001. 
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Sbe arrived at New York in hands of tlie salvors on June 14 th, 1901, and 
wns sold ou July lOtli, 1901. She vvas tliereafter repaired, but tbe repairs 
were uot comploted until about ilay 20tli, 1902. Tbe underwriters wlio in- 
sured tlie buil of tbe Vigilancia paid a total loss iipon an abandonment 

Bei'oro tbe 20tb day of .Tuue, 1901, a \yritten denumd was made in London 
upon the Royal Exchanî,'e Assurance as f ollows : 

'As tbis vessel, atter haviiis her uiachinery taken out of ber, bas been 
floated, and bas left Havaua for New York, wbere in ail probability sbe will 
be i)ut up for sale by auction (ail tbe sliip Underwriters having long sinoe 
paid a total loss) we tbiuk you will uow consider tbat the time bas arrived 
v.ben a total loss sbould be settled on your freiglit policy, and sball be 
obliged by your settlejuent accordiugly.' 

Dated New York, November 22, ]!)0."i. 

New York & Cuba Mail S. S. Co. v. Royal Exchange. 

Statenient of Fi-eigbt-JIoneys. 

Steamer Vigilancia. 

Sailed from Vera Cruz Jan. 10/01 
" " Progreso Jan 12/01 

Freight coUectible at Havana, none. 

Freight prepaid to Havana from Progreso ,'52,020.45 

from Vera Cruz 1,350.71 

" " to Hamburg from Progreso 10.50 

Freigbt prepaid to New York from Vera Cruz 85.75 

.^.3.407.41 

Freight collectible at Nevk' York, incl. European cargo ,$3,028.24 

Deduct proportion of freight to Europe...* 207.22 

$3,421.02 

Me.xican interior charges collectible (not collected) included 

lu above $3,421.02 $ 236.16 

Original Mexican freigbt collectible at New York on cargo 

saved from the Vigilancia $ 980.51 

Freight paid steamers for carrying cargo saved from the Vigi- 
lancia to New York $ 858.79 

Watching charges, etc. at Havana 89.70 

Total collected at New York $ 948.49 

Collectible at New York 986.51 

Paid other steamers 948.49 

DifCerence $ 38.02" 

The qtjestion at issue is stated to be, whether the valuation is to 
stand as made, or if the prepaid freight and the above sum of $38.03 
are to be deducted proportionately from the valuation. 

The contentions of the hbellant are : 

"First. The valuation being in a time policy is to be deemed a eontinuing 
agreement to fix the amount of the libellant's insurable interest in the freight 
on any passage during the currency of the policy. 

Second. The authorities that permit the opening of a freight valuation on 
the averment of short interest, bave no application to this policy. 

Third. There is no issue in tbe pleadings sufflcient to support the déduc- 
tions elaimed. 

Fourth. No abandonment was necessary." 

The contentions of the respondent are: 

"First. There was no total loss of freight. 

Second. The respondent admits now, as it bas always admittod, that there 
bas been a loss under the policy, and admits its liability tberefor. 
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Third. No aceount need be talcen of the freight wbich lias been engagea 
by the libellant at Havaiia. 

Fourth. A recovery may be had only ui)ou an adjustment based iipon tbe 
libellant's own Iosk. 

Fifth. Tbere bas been no constructive total loss. 

Sixth. Upon no plea sbould the libellant be permittcd to rccover the 
amount of its demand. 

Seventh. The recovery should be witliout any allowauce for interest 
charges. 

Eightb. The deeroe should be without eosts." 

It appears that there was no actual total loss of freight, as freight 
on some of the cargo, that for Havana, was prépaie! and consequently 
not at risk. Moreover, some of the Havana cargo was delivered at 
destination and freight thereon earned and received. Some of the 
New York cargo was aiso delivered at destination. But the expense 
of delivering it was substantially équivalent to the value, a balance of 
$38. Oâ only, remaining above the necessary disbursements, so that 
the insured, at the time of commencing action, had received more 
than half of the actual freight for the voyage. lie had received $1173. 
for freight from Vera Cruz for the carriage of cattle and horses, no 
part of which was to be refunded on account of death, or accident to 
the animais, and he had also received $2,294.41 in connection with the 
bill of lading which provided that it should not be returned in case 
of loss. Adding to thèse two sums the said amount of $38.02, the 
total saving of freight to the libellant was $3,505.43. It is urged by 
the respondent that the actual freight on board was $6,888.43 and 
that deducting $3,505.43, the actual loss of freight was $3,383. or 
49^/io^ of the actual freight and tlie libellant is therefore entitled 
to recover $4,937.04. 

Under thèse circumstances, what is the libellant entitled to recover? 
There was no total loss of freight. The insured had received or was 
entitled to receive, more than half the actual freight for the voyage. 
The libellant claims for a total loss on the theory that the insurance 
deals only with the freight moneys that were at the ship-owner's risk 
and the above excluded amount not being so, the' valued policy cov- 
ered only the amount at risk, vidiich though actually less than the 
value, was nevertheless recoverable because the contract provision 
"carried or not carried" "on board or not on board" created an in- 
demnitv for the agreed measure of libellant's insurable interest, name- 
ly i2062. 

The respondent refers to the décision of Wolcott v. Eagle Insurance 
Co. (Mass.) 4 Pick. 429, where it was said (page 436) : 

"If, by mistake or design, the assnred should put on board only part of 
the goods to which he intonded tbe valuatioii should apply, we think it elear 
that he could not rénover as if the whole subjeet matter of the valuation 
had been put on board; but that in case of loss, he should recover sueh 
proportion of the valuation as the goods which were on board and at risk, 
should bear to the whole valuation." 

It does not appear that there was any mistake or design hère with 
respect to an overvaluation. There was unquestionably some freight 
at risk and it is urged that the case is covered by the remarks of Judge 
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Story in Alsop v. Commercial Ins. Co., 1 Sumn. 451, 1 Fed. Cas. 564, 
where it was said (page 570) : 

"There is tins différence betwcen policies in America and policies in Eng- 
lanû, containinf; stipulations, lil;e tliose in tlio présent policy, 'iuterest or no 
interest,' or 'witiiout farther proof ol' interest tban tlie ]iolicy,' tliat in tlie 
lutter country, sncli policies being proliil)ited as wager iwlicies, tlie inser- 
tion of tlie probibited words in tlie policy is proof de facto, tliat tliey are 
mère wagers ; wlioreas in America sucli policies are not trcated as necessarily 
l)urporting to be wager policies; but tliey lU-e deenied policies on interest, if 
the parties so nnclrn'stood, and agreed. Se \! was lield in Ainory v. Gilman, 
2 ilass. 1, and in ClendininK v. Chnrcli, 3 '^lines (N. Y.) 141. Prima facie 
tliey so import; tbat tlie implication luay be rebutted by proof s or admis- 
sioua. 

Now, in the présent case, it is (as I liave already stated) adniitted, tliat 
the défendants meant to enter into a policy on interest, and not into a wager 
policy. They did not intend to wager or game, but to insure substantive in- 
terests. Whatever, then, the ternis used are, the jiolicy is to be deemed 
in point of law an iuterest policy. ïho plaintiff insists, tbat lie meant it to 
be an interest policy ; and if he had a substantive interest on lioard the ship, 
capable of being insured, I cannot pcrceive npon wbat principle the de- 
fendants can now treat it as a gaming policy. Tlie policy was a wager policy, 
as to both parties, or as to neither party. It lias not a double character, as 
a policy on interest as to one, and not as to the other. If it be a policy on 
interest, then undoubtedly the plaintiff cannot recover, unloss he shows an 
interest ; for, in Massachusetts, at least, the doctrine of Goddart v. Garrett, 
2 Vern. 269, is in full force." 

That was a case of a valued interest on profits and turned principal- 
ly on whether it was a wagering policy or a policy on interest. It 
was held to be the latter and a verdict for the full amount of the 
policy, was Sustained on a motion for a new trial, the court pointing 
out that it was clearly a case of interest, to a substantial amount. 
At the end of Judge Story's opinion, however, he intimated that if 
a party insures property, expected to be on board of a ship to a 
large amount, upon a valued policy, and much less is in fact shipped, 
he is entitled to recover in case of loss a proportion pro rata only, 
notwithstanding the valuation. 

Much of the freight hère had becn prepaid and was thercfore not 
at risk, and a small amount was earned. The libellant at the time 
of commencing action, had received more than half of the actual 
freight for the voyage. There is a well marked distinction between 
losses on valued policies of vessels and the goods and freight ou board. 

In discussing the question, valued policies being involved, Judge 
Brown in the International Nav. Co. v. Atlantic Mut. Ins. Co. (D. C.) 
100 Fed. 301, said (pages 317, 318) : 

"4. The défendants further confond generally, and on the same ground as 
above stated, that as the St. Paul was valued in thèse poli.-ies at only aliout 
two-thirds of lier actual value, the insurers are not liable for more than 
that proportion of their insurance npon any partial loss, whatever its amount 
or nature; claiming that the same rule of dedui'tion that is ap')licalile to 
goods, should be applied to every loss on ship also, when oiure tlie amount 
of the loss is asccrtained. 

No doubt that is substantially the resuit of the rule applied to partial 
losses of goods under valued policies. The damaged gonds are to be sold 
on arrivai, and the gross pro('eeds compared with the miu-lvet value of sound 
goods at the port of discharge ; and the ratio of the loss to the sound 
value, as thus aseertained, is the proportion to lie paid by each underwriter 
upon Ws policy. This was the rule applied by a spécial jury of merchants 
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to whom Lord Mansfield sulimitted the qTiestion in tlie lending on se of Lewis 
V. Rucker, and which he afterwards on reargument illustrated and conflrmed. 
2 Burrows, 1167. It is now flrmly establislied as respects merehandise. Phil. 
Ins. § 1203 ; 2 Arn. Ins. (6th Ed.) 928-933 ; Tyser, Ins. §§ 215, 225 ; McArtliur, 
Ins. p. 247 ; Gow, Ins. p. 100 ; .Tolmson v. Slieddon, 2 East, 581 ; ïnnno v. Ed- 
wards, 12 East, 488; Lawrence v. Insiirant'o Co., 3 Jolms. Cas. (N. Y.) 217; 
Insurance Co. v. Buckner, 5 Miss. 03 ; Stanton v. Insurance Co., Miss. 744 ; 
Insurance Co. v. McGlaslien, 54 111. 513, 5 Am. Rep. 162; Francis v. Boulton, 
G5 Law, J. Q. B. Div. IS."?. This gênerai rule as to goods lias been recently 
recognized by the suprême court aiso in the case of London Assur. Co. v. 
Gompanhia de Moagens, 107 U. S. 171, 17 Sup. Ct. 785, 43 L. Ed. 113, and the 
same rule seenis applicable to partial losses of freight when the gross freight 
is ascertainable. 2 Arn. Ins. (6th Ed.) 940; MeArthur, Ins. 235; Gow. Ins. 
202 ; Griswold v. Insurance Co., 3 Blatchf. 231, Fed. Cas. No. 5,840 ; Fay v. 
Insurance Co., 16 Gray (Mass.) 455." 

It was said in Denoon v. The Home and Colonial Assurance Com- 
pany (Limited), 1 Aspinall Mar. Cas. N. S. 309 (at page 313) : 

"A valuation of freight refers prima faeie to the freight of a full cargo, or 
the charter of the entire ship, and in this case there was nothing to show 
the underwriters that the valuation was of less.than such full freight." 

Hère by reason, principally, of the prepayment a large part of the 
freight money was actually in the hands of the insured. The under- 
writer had no means of knowing the fact of such prepayment and 
it cannot be assumed that there was an intention to pay the full valued 
amount in case of a partial loss. If ail the freight were lost, no 
matter that it was considerably less than the valuation, the libellant 
would doubtiess be entitled to recover the full amount, but such does 
not seem to be the case, where only a part of the amount at risk is 
lost. It is urged by the libellant that as the contract provides : "Full 
interest admitted; the policy being deemed sufficient proof of inter- 
est," the respondent can not now question the amount. It seems, 
however, that such provision does not prevent the considération that 
the freight has to some extent been realized by the libellant, nor 
justify a recovery of Insurance thereon under the contract. 

The actual freight on board was $G,888.43, excluding from considér- 
ation the freight of $207.22 to be earned by the trans Atlantic carriage. 
Of this amount, it seems that the libellant received $3,467.41 in ad- 
vance and $38.02 the balance remaining of the New York freight 
after deducting the expense of earning it. The actual loss of freight 
was, therefore, $3,383.00 or 49Vio% of the actual freight. Apply- 
ing such percentage of loss to the valuation, £2,062, or $10,034.72, the 
libellant was entitled to recover $4,927.04. No adéquate reason ap- 
pears why the libellant should be deprived of interest or costs, and 
they will be allowed. 

Decree accordingly. 



GRAIIAM V. OREGON R. & NAV. CO. 

(Bistrict Court, S. D. New York. April 9, 1906.) 

Contra CTS — Evidence to Establish — Action foe Beeach. 

Evidence considered, and lield not to establish a contract between libelant 
and respondent to operate libelant's steaniships and.respondent's railroad 
as a through Une of transportation for goods between oriental ports and 
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points In the TTnlted States, for the breach of which libelant sued, but to 
show that, while tbere were negotiations looklng to such a contract aud 
a temporary agreement was made for intercbange of trafic between the 
parties, the contract for a definite term claimed was never consummated. 

In Admiralty. Suit for breach of contract. On final hearing. 

. Thomas D. Rambaut and J. Parker Kirhn, for libellant. 
R. D. Benedict and Maxwell Evarts, for respondent. 

ADAMS, District Judgp. This action was brought by Robert A. 
Graham against The Oregon Railroad and Navigation Company to 
recover the damages alleged to hâve been sustained by him by reason of 
the breach of an agreement made on or about October Ist, 1900, at Port- 
land, Oregon, for the furnishing by the libellant of steam vessels to run 
monthly between Portland and ports in China and Japan and to carry 
cargoes to be furnished by the respondent in trade between points in the 
United States, Canada and Europe and the said ports in the Orient. 
The matter has been before the court several times, on the question 
of jurisdiction (134 Fed. 454; 135 Fed. 608), and of the authority of 
the court to allow an amendment, where an exception to the jurisdic- 
tion is .sustained (134 Fed. 692). The libels were set forth at length 
in those décisions and it is unnecessary to re-state the claims hère. 
Briefly, the libellant claims that a contract for 3 years was made and the 
breach of it, involving damages to him of $683,931. The respondent 
again urges the lack of jurisdiction and dénies that any such agreement 
as claimed was made but allèges that in the summer and fall of 1900, it 
was arranging to put on a steamship line of its own to cover the points 
and until that .arrangement was perfected, it exchanged freights with 
the steamships of the libellant temporarily on a basis of the division of 
the throug-h rates, it being understood that the libellant was not to eut 
rates, and further allèges that an agreement was drawn by Mr. Camp- 
bell, the traffic manager of the respondent, for submission to and ap- 
proval by the président and directors of the respondent, covering the 
terms. of the proposed temporary arrangement. The respondent further 
allèges that in March, 1901, the libellant notified the respondent that lie 
was going to send his steamships to San Francisco, and in the meantime 
would make certain rates of freight, which was a cutting of rates, and 
that thereupon the respondent rightfully ceased to hâve any further 
dealings with him. 

The question of jurisdiction has again been argued at great length, 
and the respondent urges three other points, viz. : that Mr. Campbell, 
the traffic manager of the respondent, had no authority to exécute the 
contract alleged by the libellant and that there was no ratification of it 
by the respondent; that the contract which the libellant allèges was 
made by Mr. Campbell was never made, and if such contract had been 
made, the action of the libellant in cutting rates was a breach of it. 

The question of jurisdiction is an important one and it is very doubt- 
ful if the libellant has by the testimony brought himself within the 
amendment to the libel, which was allowed upon the allégation that the 
negotiations culminated in an agreement, which referred to Appendix. 
A as a mémorandum incidental to the main contract. In the original 
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libel Appendix A was alleged as a statement of the terms of ihe agree- 
ment, but in the amended libel it was alleged that such Appendix, in- 
stead of being a statement of the terms of the agreement was sub- 
sidiary thereto and merely incidental. It was held that the new alléga- 
tion made the alleged agreement a maritime one within the authorities 
and therefore within the jurisdiction of the court ([C. C] 135 Fed. 
611). The case, as made by the évidence, seems to show such a 
state of afïairs as made the contract one not within the jurisdiction of 
court under the authority first cited in the matter (134 Fed. 462-464), 
but it is not necessary to détermine the case upon this question, as its 
présentation has put before the court the testimony in full and I hâve 
thereby become convinced that upon the merits the libellant has not 
made out a case upon which recovery should be allowed, The côntro- 
versy upon the question of jurisdiction, however, has furnished a part 
of the material upon which a conclusion is reached that the contract 
which the libellant allèges was made with Mr. Campbell was not in fact 
ever made. This conclusion dispenses with the necessity of consider- 
ing the other points raised by the respondfnt. 

Some of the considérations which hâve led me to the conclusion, apart 
from my impressions on the trial from the bearing of the witnesses, 
which were decidedly favorable to the respondent, are as foUows : 

The libellant has put himself in a false position with respect to the 
claimed agreement. When he verifàed the original libel, he swore that 
Exhibit A was the agreement. When it was held that the original 
libel would not sustain a claini of jurisdiction of this court, he swore 
that Exhibit A was merely incidental to another agreement, which set 
forth a maritime cause of action. When he testified in court he said 
several times that Exhibit A was the agreement upon which he based 
his right of recovery. 

It appears that the respondent had a contract for its Orient business 
with the Northern Pacific Steamship Company, operating from Tacoma, 
dated Aueust 28th, 1897. It expired bv its terms in 3 years, that is 
August 88th, 1900, but was extended for thirty days by mutual con- 
sent. This was executed for the Steamship Company by George 
B. Dodwell, for himself and partners, and was therefore known as the 
Dodwell contract. When this contract was about expiring, there were 
negotiations between the libellant and Mr. Campbell respecting the 
Oriental business. The libellant had some steamers at his disposai 
and desiring to make a contract to replace tlie expiring contract, he 
called upon Mr. Campbell and broached the topic. There is a strong 
dispute as to what took place, the libellant contending that a 3 years' 
contract was the subject of negotiation and Mr. Camobell that his Com- 
pany at the time was about arranging for a line of its own and would 
do no more than make a temporary arrangement for the interchange of 
business and allow the libellant the same rates his company had to pay 
in the Dodwell contract. There were a number of interviews in 
September and October, at one of which a Mr. Creighton was présent. 
He was to represent the libeillant in the Orient, in the management of 
his business there and testified strongly in his favor. It is urged by the 
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libellant tliat the fact of Creighton giving up a remunerative position, 
as he testified he did, and going to China was inconsistent with any 
other understanding on Creighton's part tlian that tlie libellant had a 
3 years' contract, but it is almost as consistent with an tuiderstanding 
that the libellant intended to establish a line of his own to the Orient 
for the period of 3 years and the expectation that he would get a con- 
tract for that time with the respondent. Creighton knew that the con- 
tract had not been executed when he left for China, although it was 
necessary that it should be signed by the président of the respondent to 
make it valid and binding. He knew that some officer of the respond- 
ent, at least, should sign it, if not the président, nevertheless he went 
away with the knowledge that it was not executed by any one on the 
part of the respondent. After reaching China, be cabled to the libellant, 
on the 26th or ST'th of November: "What information hâve you of 
permanent exclusive arrangement — railway. I must know — Mail not 
yet arrived.'-' To this, the libellant cabled November 29th ; " * * * 
Hâve permanent exclusive arrangement." There was in fact, nothing 
in the way of such an agreement existing at the time. Creighton was 
still unsatisfied and he cabled on the Ist of December directly to Camp- 
bell asking for a message that he was "authorized to contract east bound 
shipments" in connection with the respondent. This cable was not 
produced but is mentioned in a telegram from Campbell to Miller, the 
assistant gênerai freight agent of the respondent, dated December 3rd, 
1900, as follows: 

"Portland, December 3, 1900. 
B. Campbell, Care Auditorium Annex, Chicago, III. 

Graham's représentative anxious to liiiow if décision been reaciied relative 
to interchange of west-bound traffio and whether be is authorized to solicit 
sucb trafflc. Creighton cables asking for message from you representing he is 
authorized to contract east-bound shipments in connection with our Une. 

R. B. Miller." 

CampbeH's reply to Miller was as follows: 

"Chicago, Dec. 4, 1900. 
R. B. Miller, A. G. F. A. O. R. & N. Co., Portland, Or. 

Conférence with Graham not contempla te our coiiipany having and connec- 
tion with agencies unable to grant Creighton's rerinest. If particailar ship- 
ment west bound in sight to move before my retiirn wire and will aTitliorize 
on it. B. Campbell." 

Exhibit M was not produced and put in évidence but there was satis- 
factor}^ évidence of the receipt of such a communication from Creiglrton 
in view of the fact that there is nothing said by Creighton with référ- 
ence thereto, nor by the libellant denying that he knew of Campbell 
receiving such a cable and communicating it to Miller, I think it may 
be safely concluded that it was sent and received. The telegram of 
Miller, with the reply of Campbell, tends to show that as late as Decem- 
ber 4th, the parties understood that no agreement had been made but 
was merely in contemplation. 

The conduct of the respondent is opposed to the idea that a contract 
for any definite time had been made. 

It was engaged in the employment of steamers to supply a line of its 
145 F.— 46 
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own and actually chartered two steamers in New York, the Tndrapnra 
and the Indravelli, some time in November, 1900. They reached Port- 
land in March or possibly later. 

Campbell testified that, at the libellant's request, he formulated a 
mémorandum siich as he, the witness, could recommend and submit to 
the Président of the respondent, Mr. Mohler, for approval and exécu- 
tion. The mémorandum was sent to Mr. Cotton, the counsel of the re- 
spondent, on the 12th of November, for the purpose of having an agree- 
ment prepared on the suggested lines. In view of such action, it is not 
crédible that any agreement already existed with the libellant. It is 
not conceivable that such action would bave been taken simply for the 
purpose of making évidence, and the action of Campbell is not reconcil- 
able with the existence of the contract claimed by the libellant, on any 
other theory. 

Mr. Mohler, after testifying to the Dodwell agreement, said that the 
respondent had made plans to establish an independent line of steam- 
ships and commenced in May, 1900, to negotiate for ships and that in 
November, 1900, the first chartering was made through the New York 
office; that the libellant called upon him twice in the fall of 1900, and 
asked if the contract could not be hurried up and Mohler replied that 
the matter was in the hands of the law department and he could take 
no action until it came to him. His attention was called to several con- 
versations the libellant testified took place between them and he said 
the libellant's account of them was absolutely untrue. 

Mr. Cotton, who was secretary and gênerai attorney of the respond- 
ent, testified that he had some conversation with the libellant in Saleni, 
Oregon, with référence to a contract but he had in mind a form of con- 
tract which Campbell had sent to him and he, the witness, told the libel- 
lant that he would take it up as soon as he could get to it, after his 
business with the Législature in Salem was through. The libellant's 
contention was that Exhibit 3, which he said contained the contract 
agreed upon, was merely being copied. This vidtness said that was not 
true, the fact being that he was preparing a contract on the lines 
furnished him by Campbell. 

In November, the libellant was using the steamship Eva. Miller 
telegraphed to Campbell then in Chicago, on the 27th : 

" 'Eva' about rearty to sail from other si de. Has cargo for eastern points. 
Graluun's représentative désires to kiiow if we will take it on basis pro- 
])osed agreement, otlierwise will niaise différent arrangements and wisUes to 
cable Hong Kong at once. Please advlse." 

To this Campbell replied the 28th : 

"We will take Eva's cargo on basis ternis propospd agreement." 

Thèse telegrams were called to the libellant's attention by a letter to 
him from Miller, dated November 28th. In addition to showing the re- 
spondent's view of the situation, ail the circumstances tend to demon- 
strate that the libellant then knew that the respondent did not recognize 
any thing more than a proposed agreement. It is not perceived how he 
could believe at that time that there was a binding contract which had 
been in force from the Ist of October. The fact that he admits he asked 
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Campbell to sign the contract and the latter replied it vvould hâve to be 
signed by Mohler, shows his understanding of the matter. 

The libellant says he asked Mohler to sign the contract, which is in- 
consistent with the existence of any contract. He also asked Cotton 
for a signed contract and must hâve known in its absence that none ex- 
isted. Ail the circumstances hereinbefore indicated are entirely incon- 
sistent with the libellant's présent claim. 

There is much in the testimony to indicate that the libellant hoped, 
and possibly expected, to get the contract he now insists was made, but 
nothing of much force to show that he believed it was actually consum- 
mated. He was corresponding with Campbell in March, 1901, respect- 
ing business for his steamers but nothing to indicate that any contract 
existed. He claims the great improbability of his diverting two steam- 
ers then in his employ from profitable business and chartering a number 
of steamers for a contract that he only expected. He urges that at the 
time of his first arrivai in Portland, he had two steamers under charter, 
the Eva and the Universe, and subsequently chartered three more, the 
Adata, the Carmarthenshire and the Monmouthshire, It is disputed 
that he lost any profitable use of his ships, but however that may be, 
his conduct does not satisfactorily prove anything more than that he was 
willing to incur risks for the sake of establishing a supposedly remun- 
erative business. By reason of not obtaining the contract, he doubtless 
lost some money and failed to make much more than he expected to, but 
it is not apparent how the respondent is liable for such resuit. The re- 
spondent did give him employment for his vessels for a time and would 
hâve continued to do so for a part of them, but under conditions which 
did not suit him. It is said by the respondent that he did not live up to 
his temporary contract respecting rates but eut them in violation of the 
compact. That question has been suggested but has not been considered 
by me for the reason that the conclusion reached that there was no 
such contract as the libellant claimed is décisive of the case. 

After the dismissal of his vessels in Portland, the libellant came to 
New York to get into communication with the head and principal owner 
of the respondent's line. There has been considérable argument on 
both sides with respect to what then took place, which included a prop- 
osition on the libellant's part for a settlement, but I do not deem it 
necessary to discuss the events, as I do not think they hâve much, if 
any, bearing upon the final disposition of the case. 

Rulings on the motions with respect to testimony under dépositions 
are indicated on the briefs. Orders should be submitted thereon. 

Libel dismissed. 



THE JOHN H. STARIN (two cases). 

THE JAMAIOA. 

(District Court, S. D. New Yorlî. April 3, 1906.) 

1. Collisions— Steam Vessels Crossing— Viol.vtion of Rules. 

A collision occurred In the East river in the daytime between the 
steamer Starin passing down and the ferryboat Jamaica crossing from 
the Brooklyn side and as a resuit the Starin was forced against and 
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Injured a barge lying in a slip on tlie Manliîittan side. Each vessel 
gave and persisted in signais anuouncing its intention ot crossing aliead 
of the other, and tlie Starin, at tbe tiine of lier flrst signal, ported lier 
wheel, and again later so tliat the collision occurred wlthin about 100 
feet of the Manhattan doclcs. Hekl, tliat both vessels were in fault 
for persisting in such intention, the Jainaica also for violation of 
articles 19, 22 and 23 of the inland navigation rules of June 7, 1807, 
c. 4, 30 Stat. 101 [U. S. Comp. St. 1901, p. 2883], which required her 
as the vessel having tlie other on her own starboard side to keep out 
of the way, to avoid crossing aliead and to slacken her speed or stop, 
and the Starin for violation of article 21, which required lier to koe]> 
her course and siieed, and tliat both were liable for the resulting injury 
to libelant's barge. 

2. SaME INSISTEXCE ON ElGIIT 01? WaY. 

ïhere is no right of way on which a vessel is entitled to insist when 
It is obvions that it will resuit in danger of a collision. 

[Ed. Note. — For cases in point, see vol. 10, Cent. Dig. Collision, § 17.] 

In Admiralty. Suit for collision.' 

Hyland & Zabriskie, for McLain. 

James J. Macklin, for the Starin. 

Wheeler, Cortis & Haight and Clarence B. Smith, for the Jamaica. 

ADAMS, District Judge. This action was brought by Bernard 
McLain, the owner of the barge Bernard McLain, Jr., against the 
steamboat John H. Starin to recover the damages suffered through 
collision between those vessels in the afternoon of the 13th day 
of Febniary, 1905. The McLain was lying, outside of 2 other boats, 
on the upper side of pier 61, about 30 feet from the end. The Starin 
was proceeding down the river, bound for the foot of Cortlandt 
Street, Manhattan, and changed towards Manhattan to avoid 
the ferryboat Jamaica, which was bound from her slip at the foot 
of Grand Street, Brooklyn, to her slip just north of pier 61, Manhat- 
tan. The claimant of the Starin brought in the Jamaica by pétition. 
The tide was ebb, the current running about IJ/2 miles per honr. The 
weather was clear. 

The Starin was proceeding, at the rate of 8 miles, to the eastward 
of the lOth Street buoy and just after passing it, saw the Jamaica 
emerging from her slip at the foot of Grand. Street, and claims that 
she, the Starin, then near the buoy, blew a signal of 1 whistle to the 
Jamaica; that tlie latter did not repl}', and- the Starin repeated the 
signal, still without eliciting a reply ; that on blowing the 3d signal 
the Starin ported her helm ; that after a short time, she blew another 
signal of 1 blast and ported her helm still more; that to this signal 
she received a reply of 2 blasts from the ferryboat ; that the Starin 
then having reached a point about off Houston Street, blew another 
signal of 1 blast, put her helm further to port and rang bells to 
stop and reverse, the vessels then being about 300 feet apart; that 
the ferrj'boat kept on and, with her starboard side, struck the Starin 
a heavy blow on her port bow, doing considérable damage to the 
steamer; that the collision took place off about pier 61, and about 
100 feet ofï the Manhattan shore ; that the force of the blow turned 
the Starin around to the starboard so that she struck the McLain, 
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lying at the pier ; that the Jamaica at the time of the collision was 
heading nearly directlv across the river and still going ahead ; that the 
Jamaica kept her ftill speed of 8 miles an hour (having rung a jingle 
bell after she had crossed the middle of the river) until the collision 
and after the collision she rang bells to reverse; that when the jingle 
bell was rung by the Jamica, the Starin was in the vicinity of 3rd 
Street and the former had crossed the middle of the river; that the 
pilot of the Jamaica saw the Starin plainly off the lOth Street buoy 
before the Jamaica emerged from her slip and ail the time the Starin 
was going to the starboard; that the pilot of the Jamaica knew that 
the repeated signal of 1 blast given by the Starin meant that she 
would continue to cross the bow of the Jamaica and she had notice 
enough of such intention; that the usual course of steamers coming 
down the river is to bend around after passing the buoy under a 
port helm ; that the course inclines towards the Manhattan shore ; 
that the Starin headed a little more that way on account of the Ja- 
maica. The contention of the Starin is that the Jamaica was solely 
in fault for the collision because she did not obev articles 19, 22 and 
23 of the Navigation Rules. Act June 7, 1897, c. 4. 30 Stat. 101 
[U. S. Comp. St. 1901, p. 2883]. They provide as follows: 

"Art. 19. When two stemii-vosselN are crossing, so as to invoh-e risk of 
collision, the vessel which has the otlier on her own starboard side shall keep 
out of the way of the otlier. 

Art. 22. Every vessel wbieh is dirocted by thèse rules to keep eut of 
the way of another vessel shall, if the circumstances of the case admit, 
avoid Crossing ahead of the otlier. 

Art. 23. Every steam-vessel which is directed by thèse rules to keep 
out of the way of another vessel shall, on approaching her, if necessary, 
slacken her speed or stop or reverse." 

The Jamaica contends that when the Starin had reached a point 
east of the lOth Street buoy, and was probably 500 to 600 feet from 
the lîrooklyn shore, the Jamaica was }i to )^ out of her slip ; that 
a signal of 3 blasts was blown by her to'the Starin, which was crossed 
by a signal of 1 blast from the Starin ; that the Jamaica continued to 
repeat her signal of 2 blasts,' which in every case was crossed by the 
vStarin ; that after the Jamaica had blown a 3 blast signal twice, 
seeing the Starin was swinging towards the Manhattan shore, the 
Jamaica blew alarm whistles, followed by a signal of 3 blasts to sig- 
nify her insistence upon her course ; that those signais were repeated 
several times by the Jamaica and every time crossed by the Starin ; 
that both of the vessels were making about 8 miles per hour over 
the land; that the Jamaica as she came out of her slip was under a 
port helm one turn, which prevented her sagging against the Brook- 
lyn wharves, in which direction she was forced by the tide ; that her 
course was down and across the river, but seeing the Starin heading 
towards Manhattan, the Jamaica allowed her ^dieel to run, and later 
starboarded a little, so that she might swing further down the river 
out of the way of the Starin ; that this change was made about in the 
middle of the river, but she continued her gênerai course towards 
Manhattan, and when as close to it as she could safely go, she ported 
and came up near the wharves towards her slip, so that it was then 
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impossible for the Starin to pass ahead of her; that the Starin, 
starting near the lOth Street buoy under a port helm, swung at first 
siowly to the starboard, then with increasing speed, following the 
Jamaica, finally colliding with her about 100 feet off pier 61 ; that 
the Jamaica was then headed about N. N. W. and angling towards 
the Manhattan wharves and the Starin directly across the river ; that 
the Starin was an overtaking vessel and should hâve slackened her 
speed and permitted the Jamaica to pass ahead instead of following 
her around; that the first navigation signal was given by the Jamaica, 
the burdened vessel; that she was entitled under Pilot Rule 2, 
which directs that such vessel shall indicate by "two blasts, her in- 
tention of directing her course to port, which signais must be 
promptly answered by the steamer having the right of way" ; that 
this rule expressly gives the burdened vessel the right to décide 
whether she will avoid collision by passing ahead or astern of the 
vessel on her starboard hand ; that it was perfectly saf e for the 
Jamaica to cross in front of the Starin; that a line drawn between 
the two ferry slips, will intersect the course of the Starin at a point 
1,950 feet from the lOth Street buoy and 600 feet from the stern 
of the Jamaica in her position half way out of her slip and taking 
the etifect of the tide into considération, the Jamaica would hâve to 
go 700 feet only, while the Starin was going 3,175; that thus the 
Jamaica had to go less one-third as far as the Starin; that the testi- 
mony of impartial witnesses shows that the Starin by maintaining 
her course and speed would hâve passed safely astern of the Jamaica ; 
that the Jamaica, as the burdened vessel, indicated a safe method of 
avoiding the Starin and had the right to détermine it under Rule 2 ; 
that it was the right and duty of the Jamaica to indicate the course 
she should pursue and there was no occasion for the Starin to do 
otherwise and a single blast from her merely meant that she in- 
tended to keep her course and speed; that her signal was entirely 
unnecessary and only likely to lead to complications and it is im- 
probable that she gave it. 

It is urged by the Jamaica that the duties of the respective vessels 
are determined by articles 19, 21 and 22 (19 and 82 hâve been quoted 
above) 21 provides: 

"Art. 21. Where, by any of thèse rules, one of the two vessels Is to keep 
out of the way, the other shall keep her course aud speed." 

Pilot Rule No. 2 is also cited by the Jamaica. It reads as follows : 

"Rule II. When steamers are approaching each other in an oblique direc- 
tion, as shown in the diagrams of the fourtli and flfth situations, so as to 
involve risk of collision, the vessel which has the other on her own star- 
board side shall keep out of the way of the other, which latter vessel shall 
keep her course and speed ; the steamer vessel having the other on her 
starboard side indicating by one blast of her whistle lier intention to direct 
her course to starboard, so as to cross the stern of the other steamer; and 
two blasts, her intention of directing her course to port, which signais must 
be promptly answered by the steamer having the right of way, but the giving 
and answerlng signais by a vessel required to keep her course shall not vary 
the duties and obligations of the respective vessels." 

It is further contended by the Jamaica that she expected the Starin 
to keep her course and speed and did not wish any change to be 
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made; that if the rule had been observed on the Starin's part there 
would hâve been no collision. 

It appears that the Starin was coming down the river at the rate 
of about 8 miles an hour, as aided by the tide, and that the Jamaica 
could hâve made her trip across at about the same gênerai rate of 
speed. If the latter could hâve gone directly across, it is probable 
that there would hâve been ample time for her to bave crossed the 
Starin's bow in safety, but the Jamaica could not get under full 
headway immediately and the tide carried her down, so that before 
the intersecting point could be reached she traversed considerably 
more than the direct distance, and some of the time, at a slower rate 
of speed than when under full headway. I think she should not bave 
attempted under the circumstances to go ahead, especially as she 
observed that the Starin was not keeping a straight course down the 
river but going towards Manhattan, from the beginning under a 
port helm. The Jamica violated Articles 33 and 33 and should be 
condemned for endeavoring to pass ahead. 

The Starin's duty under the starboard hand rule, was to keep her 
course and speed but she failed altogether in the former respect in 
changing constantly to the starboard and by the time the vessels 
came together, she was very near the Manhattan side. 

This is a case where a collision was brought about, not only with 
danger to the vessels themselves and the people on board, but also 
to a third party's boat lying motionless at a wharf in a supposedly 
safe place, through the persistent effort on the part of each vessel to 
pass ahead of the other. Each fancied she had the right of way, 
but there is no such right when it is obvions that if adhered to, it 
will resuit in danger of a collision. 

There will be a decree for McLain against both of the defending 
vessels, and they will each hâve a decree against the other for half 
damages. Orders of référence will accompany the decrees. 



SWEXSOX V. SNARE & TRIEST CO. 
(District Court, S. D. New York. Mardi 20, 1906.) 

BAILSIENT — LlABILITY OF BaILEE — EVIDENCE OP NEGLIGENCE. 

While tliere must l)e sufficient évidence to warrant a flnding of négli- 
gence to fix liability on a bailee, sncli évidence may be suppiied by pre- 
sumption, and such presuinption arises against a bailee for liire, wliere 
it appears tbat the sulyect of the bailnient was Injurcd or destroyed while 
in bis custody by an accident such as in the ordinary course of things 
does not bappeu when due care is exercised. 

[Ed. Note. — For cases in point, see vol. 6, Cent. Dig. Bailment, § 124.] 

Shipping — Chakteueb of Pile Driver — Liability for Loss by Capsizing. 
The capsiziug of a pile driver while being towed by respondent Com- 
pany to which it had been chartered, held, under the évidence, not due to 
unseaworthiuess, but to improper towing in turniug it too suddeuly, 
which rendered respondent liable for the damages. 

In Admiralty. 

Hyland & Zabriskie, for libellant. 
Hector M. Hitchings, for respondent. 
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ADAMS, District Judge. This action was brôught by Johan Svyeii- 
son against tlie Snare & Triest Company to recover the damages inci- 
dent to the sinking of a pile driver belonging to him and cliartered 
to the respondent, in the East River on the night of the oOth of July, 
190/5, while being towed from Fkishing to Manhattan; also to recover 
$48 for 8 days hire of the vessel under the contract. There is no dis- 
pute about the hire being due, but the claim for damages is resisted 
because it is alleged that the sinking was not caused by any négligence 
on the part of the respondent but was due to the unseaworthiness of 
the vessel. 

The pile driver was from 50 to 60 feet long, 23 feet wide and 4 or 
5 feet deep. It is shown by the libellant's testimony that he bought 
her in 1901, but it does not appear at what price. She had been lying 
on the mud flats of South Cove, New Jersey, for several months or 
a year before the purchase. The libellant said she vi'as old at the 
tinie, half of the machinery had been stolen from her and the water 
stood in her. He said that he repaired her, however, thoioughly, 
giving her everything that was needed, spending about $2,000 on her, 
and in 1905, spent about $850 more, and she was then in good con- 
dition. It appears that after the repairs, she was hired out and 
worked satisfactorily. The hirers bave testified that in 1903 and 1904, 
the vessel was in good condition and that she worked at Kings Bridge 
from November, 1904, until about the middle of February or March, 
1905, and no trouble was had with her. A witness testified that he 
examined her a week before she was chartered to the respondent and 
she was then in good condition ; that he had examined her on the dry 
dock prior to being caulked. The master of the steamtug which 
took her from the libellant's place for delivery to the respondent, says 
that she towed there safely, which tends to indicate her seaworthy 
condition at the time, and this is reinforced by the admitted fact that 
on this occasion she towed from Flushing to the place of the acci- 
dent in apparently good condition. It is shown that the respondent 
made an examination before it took possession of her but the men 
who made the examination, still in the respondent's employ, was not 
called as a witness. A subordinate of such man vi'as called, however, 
who, while admitting that his superior had reported favorably on the 
vessel, attempted to condemn her. The respondent was satisfied with 
the favorable report and took possession. After that the driver with- 
stood towing to Flushing, did several days work and then was towed 
safely back as far as the Brooklyn Bridge, and up to almost the time of 
the accident was reported to be ail right by the respondent's man on 
board in response to enquiries from the master of the tug. 

The testimony of a majority of the crew is to the effect that the 
driver turned upside down at the Brooklyn Bridge and shortly after- 
wards seemed to blow apart from the air and her deck house and 
loose planks floated away and she herself sank out of sight after 
drifting down with the ebb tide for 15 or 20 minutes. The next day, 
July 31st, a diver of the Wrecking Company went to the wreck on a 
tug about 2 o'clock P. M. He found the ways in the river and they 
were fastened to and brought up and placed across the boat. He 
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then put on his diving suit and went down. He found the planks 
sticking up in every direction and the wreck in a very dilapidated 
State. This was no doubt true but it was probably due to the boat 
having" been struck by navigating vcssels after she was sunk. Auother 
witness for the resjDondcnt was the subordinate in its employ above 
alluded to, who said that he examined the boat and found her so rot- 
ten that he coukl get a handful of wood by merely sticking his hand 
into it. It seems, however, that tlie respondent hired the vessel on 
the report of the first examiner, who was not called to testify, and it 
is very questionable if the testimony of the subordinate should be ac- 
ceptée with respect to the boat's condition. The other examiner told 
him, he says, that, "she looked good from the outside" but tliat he did 
not go down into the hold. It does not seem that the boat cou!d hâve 
been in the condition descriijed by the suborchnate. He said that he 
reported her unsound, nevertheless she was hired. It appears to be 
entirely inconsistent with the boat's actual condition at the time of 
hiring. It is évident that a pile driver in the condition described, 
could not hâve done her work for years, as she unquestionably did, 
and been safely towed around New York Harbor and up the East 
River as far as Flushing Bay. 

The dilapidated condition of the wreck, is satisfactorily accounted 
for by the collisions it was in with vessels, subséquent to the sinking. 
The wreck was seen by the master of the tug boat Valley Girl on 
Sunday morning, the 30th, between 9 and 10 o'clock when he noticed 
a Metropolitan Line steamer coming down. The tug passed both the 
wreck and the steamer to the westward and the master thought the 
steamer went to the westward also, but after passing he looked back 
and the driver had disappeared. He said that he did not know whether 
the steamer ran over it or not, but it is probable that she did. It also 
appeared that the ferryboat Brooklyn, running between Whitehall 
Street, New York, and Atlantic Avenue, Brooklyn, in going to 
Brooklyn on the 13:48 o'clock trip Sunday morning, struck it ; also 
that a N'ew York Central R. R. Co. tug struck it about 13 o'clock, 
causing her light to roll and tumble ; also that about 3 o'clock the 
same morning, a tug with two carfloats in tow alongside, passed over 
it. Ali thèse contacts would undoubtedly hâve the effect of brcaking 
up the wreck. 

I do not attach much importance to the so called search ^or it bv 
the police boat, relied upon by the respondent. Assuming that a dil- 
igent effort was made by her to locate the wreck, the fact of her not 
iînding it does not weigh with the positive testimony above alluded to. 

The respondent relies upon the doctrine adverted to in Work v. 
Leathers, 97 U. S. 379, .34 L. Ed. 1013, that a defect in a vessel which 
is developed without any apparent cause is presumed to bave existed 
when the service began. 'The lavv is statecl in that case as folio ws 
(page 380 of 97 U. S. [34 L. Ed. 1013] ) : 

"Where the owner of a vessel eliarters lier, or offers her for freisht, he is 
bound to see that she is seawortli.v and siiitable for the service iu which slie 
is to be emjiloyed. If there be defeets knowii, or iiot knowu, he is not ex- 
eiised. He is obliged to kee]) her in jn-opor l'ciiaii-, nnless preveuted b.v 
l)erils of the sea or uuavoidable accident. Sucli is the iiuplied contract 
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where the eontrary does not appear. rutnam v. Woocl, 3 Mass. 483, 3 Am. 
Dec. 179 ; 3 Kent, Corn. 205. The owner is liable for the breacb ol" his con- 
tract, but the stipulation of seaworthiness is not so far a condition pré- 
cèdent tbat tbe hirer is not Ijable in sucb case for any of tlie charter-n)ouey. 
If be uses her, be must pay for tbe use to tbe exteut to wbicb it goes. 1 
Pars. Ailm. 26.'ï : .3 Kent, Com.. supra ; Abbott. Sldpp. (5th Am. Edd. .340. 
If a defect without any apparent cause be developed, it is to be presumed 
it existcd ivbon tbe service begau. Talcot v. Commercial Insurance Co., 2 
Jobns. (N. Y.) ]24, 3 Am. Dec. 400." 

If the driver sank because, as claimed by some of its witnesses 
from the Pratt, she suddenly developed a leak at the Bridge and went 
down in conséquence of it, the contention woidd hâve much force. 

The fact that the respondent's n:an in charge of the driver was 
drowned in the accident, deprives us of such hght as his testimony 
might hâve thrown upon the matter, but it appears that he reported 
that she was ail right just before she turned over, as she did to port. 
What caused the turning over; was it because she was inherently 
weak or because something unusual occurred? The respondetit urges 
the former, and the libellant that it was caused by turning the driver 
too sharply to the starboard in order to make her destination at pier 
15, on the Manhattan side. Many of the respondent's witnesses from 
the tug say positively that there was no such turn, or any turn until 
after the capsizing. At first, the libellant was not able to meet the 
prépondérance of the testimony to such effect. The légal require- 
ment is that there must be sufficient évidence to warrant a finding of 
négligence in order to fix liability upon a bailee. Blakeslee v. New 
York Cent. & H. R. R Co. (C. C. A.) 139 Fed. 239. The necessary 
évidence can, however, be supplied by presumption. It was said in 
The Gennessee (C. C. A.) 138 Fed. 549, 550: 

"The case is a proper one for the application of tbe rule tbat a pre- 
sumption of négligence arises agoinst a bailee for bire wben it api)ears tbat 
tbe subject of tbe bailment bas been injured or destroyed while witbin his 
custody by an accident such as in tbe ordiuary course of thiugs does not 
happen when a bailee uses due care." 

It was urged by the libellant that the case was within the presump- 
tion but it is not necessary to détermine that because it appeared b}' 
subséquent reliable testimony, which, upon a motion made for such 
purpose, the libellant was permitted to introduce into the case, that 
the driver was turned suddenly to the starboard. It had appeared in 
the testimony originally taken, that in turning pile drivers, it was 
necessary to make a long sweep, so that both of the hawsers could be 
kept reasonably taut, and that turning suddenly would hâve a tendency 
to make one hawser taut and the other slack and list the pile driver 
to an overturning point. A part of the new évidence was given by 
a Mr. Myers, who was crossing the 39th Street ferry about midnight 
from Manhattan to Brooklyn. lie said that when they were about 
mid river, he noticed the tug and pile driver coming down, winding 
for the ilanhattan shore and when she had gone about 500 feet she 
capsized, then about opposite pier 8 or 10. A day or two afterwards 
when crossing the Hamilton ferry from Brooklyn, he saw the can 
buoy, which had been placed to mark the sunken wreck. 
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Anotlier witness was the pilot of the ferryboat Brooklyn. This 
beat was running between Manhattan and Brooklyn. She inade a 
trip from the Manhattan side at 13 o'clock and another at 13 :34. 
The pilot saw nothing unusual on the 13 o'clock trip, but on the 12 :24, 
when they had gone 300 or 400 feet he saw the tug 4 or 5 points on 
his starboard bow, showing her starboard light ; he said that after the 
ferryboat went 3 or 4 lengths further, the tug swung so that he saw 
both lights, and the object behind her disappeared. judging from the 
position of the ferryboat, the object, being the pile driver, must hâve 
been near Dimond Reef. 

If the driver was turned around rather suddenly, as the new testi- 
mony indicates, the capsizing is sufficiently accounted for and it seems 
to be décisive of the case, because it must bave resulted from improper 
towing by the respondent's agent and not because of any unseaworth- 
iness of the driver. This theory of the case is much more reasonable 
than the respondent's claim and I feel constrained to adopt it. 

There will be a decree for the libellant for the hire due and for 
the damages, with a référence to ascertain the amount of the latter. 



THE ASHER J. HUDSON. 

(District Court, S. D. Xew YorlJ. February 27, 1906.) 

TOWAGE— AbAKDOKMENT OF TOW— LlABII.ITY OF TuG. 

An iron barge laden with luniber, wliile being towed witli another 
barge from a Virginia port to New Yorlv, began to leak, and on signal 
the tng took off her crew, but proceeded with the towing until some time 
in the night, when the hawser parted, and the barge went adrlft some- 
where below Sandy Hook, but was not missed until the next morning. 
The tug proceeded with her other tow to New York, and then went in 
seareh of the lost barge, which was found in the possession of salvors. 
Held, on tbe évidence, that the leaking condition of the barge was not 
caused by her striking bottom during the towage as alleged, and, in view 
of the belief of tlie master of the tug, and of the barge as well, that the 
barge had foundered beeause of her iron construction, that the tug was 
not in fault for not sooner going to her rescue. 

In Admiralty. Action against tug for damage to tow and cargo. 
Questions of fact vidth référence to fault in abandonment of iron 
barge in tow, and failure to seek for it siibsequently, determined in 
favor of the tug. 

James J. Macklin and La Roy S. Gove, for libellants. 
Moen & Kilbreth and Edward R. Baird, Jr., for claimant. 

ADAMS, District Judge. This action was brought by Peter 
Hagan and John J. Hagan, the owners of the barge Centipede and 
bailees of 385,000 feet of lumber on board, to recover from the tug 
Asher J. Hudson, the damages suffered by reason of the abandon- 
ment of the barge and cargo, while being towed from Portsmouth, 
Virginia, to New York, in August, 1901. The tow consisting of this 
barge and the barge R. J. Camp, was towed tandem on hawsers, the 
Camp being about 150 fathoms behind the tug and the Centipede 
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about tlie same distance behind the Camp. Tîie tow started in tlie 
morning of Atigust 4th, and on the following morning, about 8 o'clock 
passecl about 3 miles to the eastward of the Winter Ouarter I^ight- 
ship, on a N. E. by N. heading, the usual course with the wind 
ii'om the eastward, some allowance being made for leeway. The 
hbcUant contends that at this point a course was taken to the 
westward which brought the barge upon some shoals and seriously 
injnred her bottom so that she leaked and subsequently became in a 
sinking condition. 

The libel allèges in this connection: 

"Tliifcl: TTpon inforiuation and belief libellants allège: Tliat on or about 
tlie Krd day of August, 1901 tlie said barge 'Ccntipede' bcing in a good and 
povind condition and laden with said cargo of lumber was talce]i in tow 
by the said steam tug 'Asher J. Hudson' at Portsmouth, Va., bound for the 
Port of New York ; that said steamtug also took in tow auother barge which 
was made fast to the stern of the said tug by a hawser, the distance be- 
t^veen the stern of the said steaintug and said flrst barge on said hawser 
being about 400 feet and that said barge 'Centipede' was made fast to said 
leading barge, the space between the said barges being also about 400 feet. 
That said tug and said tow proceeded from tlie said Port of Portsmouth, Va., 
and anchored on the flats known as the Atlantic City Flats at Norfolk, Va., 
and started therefrom on the morning of the 4th of August for the said Port 
of New York, and continued on her said trip with said barge in safety, but 
on reaching what is known as the locality of Winter Quartcr Shoals, the 
said steamtug instead of pursviing the usunl and customary course where 
thero was sufficient dei>th of water, edged in and on to the said Winter 
Quarters Shoals, where the said barge 'Centipede' struck bottom, immediately 
cavising her to leak, which occurred at about 8 o'clock a. m. of August 5th, 
whereupon the said steamtug was signalled by the said barge, but that no 
attention was paid thcreto, the said steamtug and her tow at tlie time being 
in a position to put into, in safety (outside of the damage done her by touch- 
ing bottom) Chineoteaque Inlet, wliicli would hâve taken but a very short 
time, but that said steaintug continued on with her said barges, continuons . 
pumping being necossary on said barge to keep her afloat, the said leak con- 
tinuing to increase from the damage she had received as aforesaid, and when 
off Dclaware lîreakwater, the leaking still incrensing and the sea beconiing 
rough, the said steamtug was again signalled, but that no heed was paid 
thereto, although she eonld bave put in with said barge into the said Delaware 
P.reakwater, but instead theroof the said tug proceeded ou untll about 40 
miles to the southward and eastward of Sandy Ilook, and very much out of 
the usual course pursued by tugs and tows, when the said steamtug at about 
:oO o'clock of the morning of the (!th day of August, took the crew of the 
said barge on board the said steaintug nnd abandoned the said barge, and 
the captain of the steamtug although being reqnested to ])ut the remaining 
barge in a place of safety and return to the assistance of the 'Centipede,' re- 
fused to do the same and continued ou with the leading barge to the Port of 
New Yoi'k. 

That said barge 'Centipede' was finally plcked up by a schooner and with 
her assistance and tlie subséquent assistance of a steaintug and wreelcing 
applianees afterwards obtained, was finally, with lier cargo, towed into New 
York. The services of the said schooner, steamtug and wreckiiig applianees 
bcing made the subjeet of a salvage service against the said barge and her 
(•argo. That upon subséquent inspection of tlie said biirge it was found that 
she was damaged amidsliips, her timbers being broken on a liue with the cen- 
ter of the said barge, forward and aft. 

Konrtl) : Upon information and bolief libellants allège that said damage 
to said barge was caused through the faiilt négligence and carelessness of 
those in charge and controUing the said steaintug. 

(1) That those in charge of her navigation were incompétent, she Lav- 
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inp: no licensecl man on board. covering the waters wliere kIio took bottoiii. 

(2) In i-nnning out of tlie usual course and toncbiiig bottom at Winter 
Quartei's Slioals, 

(3) In not lieediug tlie signal from the said barge." 

[This charge of fault was withclrawn on the trial.] 

"(4) In not |)ntting into Cliincotoanue Inlct, 

(5) In not iratting into Delaware Kreakwatcr or rendoring any assist- 
ance to tlie said barge, 

(0) In not taking the remaining barge and placing lier in sonie srife 
quarter so as to returii for the said barge 'Ceiitiiiode' and tak(^ her in tow." 

The answer allèges as follows : 

"On or about August ?>, 1901, the tug Asher .1. Iludson witli the barge 15. 
J. Camp and the barge Centipede, Proi/eeded from Portsmouth. Virginia, and 
ancliored on the Atlantic City Flats, at Norfolk, Virginia, wlicnce she started 
on the morning of August 4th for the port of New York, liaving in tow the 
R. J. Camp and Centipede in tandem in the order named, the Centipede 
being on her own hawser. 

The tug and tow proceeded on the voyage, passmg the Winter Quarter 
Shoals about eight a. m. on August 5th, holding a usual and customary course, 
and leaving the lightship about two miles to the westward on the port hand. 
Ail went well that day and the followlng day, August 6th, until about 3 p. m., 
when the weather being stormy and the sea rough, distress signais were seen 
on the Centipede, which was reported by her crew to be leaking badly. The 
tug succeeded with mucli difficulty and at great risk in getting the hawser 
of the Camp aboard and in approaching the Centipede which was then 
abandoned by her master and crew, who jumped or were hauled on board 
the tug by heaving Unes. The barges, runniiig bcl'ore the wind and sea were 
heading on a dangerous coast and it was with much difticulty and great risk 
to ail that the tug got a hawser to the Camp again and resumed the voyage, 
with the Centipede still in tow behind the Camp, at about 5 :30 p. m. At this 
time there was no harbor nearer than Sand.v Ilook, about thirt.y-seven miles 
to the nortli and Delaware Breakwater about eighty-throe miles to the soutb. 

When abandoned by her master and crew the Centipede was reported 
by thcm to be leaking badly and in great danger of foundering before morn- 
ing on account of her iron liull, and tbere beiiig no one on board in charge 
Oi lier wheel she sheered and was bufl'eted about by tlie heavy seas so that 
lier hawser was cliafed and parted at her bow cliock during the nigiit. 

The tug arrived in New York wirhout furthcr incident on the morning 
of August 7th and aftor safely disposiiig of tiie R. .1. Cami), left New York 
to flnd and render assistance to the Centi])ede in case slio hnd not foun- 
dered. The tug found the Centipede in tow of a scliooner and tug off Ijong 
Brandi and olïered assistance, which was refused. In the course of the 
said towing by the said scUooner and tug th(! said barge sustained further 
damage, particularly by hitting the bottom and sinking in New York Bay." 

The testimony on each side stipports the diverse allégations. The 
questions involved, relate principally to the course taken by the tug 
after passing Winter Quarter Lightship and to whether proper 
efforts were made by the tug to rescue the barge, when it was found 
she was still afloat. 

It appears clearly enough that the tug pursued a safe course, that 
is, she did not turn to the westward after passing the lightship but 
kept a course that kept the tow clcar of ail shoals. The accident 
was probabiy due to the leaky condition of the barge and lack of 
adéquate pumping. Her bottom was injured by getting ashore some- 
where after the voyage comnienced but it appears that when she was 
picked up and brought into New York Harbor, she had been ashore 
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for some time and that is sulïïcient to account for the condition of the 
bottom. The first intimation tliat the barge was in trouble reached 
the tug the evening of the 6th, when a passing steamer, which was 
signalled by the tug, liaving failed to help the barge, the tug causcd 
the Camp to get up her head sails and herself went to the assistance 
of the Centipede and succeeded, widi considérable diiîiculty and some 
danger, in getting a line to the barge by means of which the crew of 
the barge, through leaping overboard, were rescued and taken on 
the tug. The voyage was then resumed with both barges in tow but 
duiing the night, the Centipede parted her hawser, and it was not 
until the foUowing morning that she was missed by the tug. When 
the crew of the barge was renioved, the master stated that she was 
leaking badly and expressed the opinion, in substance, that she could 
not be saved, upon which the master of the tug relied. His own 
judgment also was that an iron hulled vessel in her condition would 
sink and he concluded to proceed on his voyage. The barge's 
pumps were worked by steam but seem to hâve thrown but a small 
stream of water and proved insufïicient to keep her free. The weather 
was bad also and while not of itself a cause of loss, it doubtless con- 
tributed thereto. It is impossible in view of ail the évidence to believe 
that the barge struck bottom when drawing no more, if as much, 
water as the vessels which preceded her in the tow, went through 
safely, therefore this branch of the case must be decided against the 
libellant. 

Wliether proper efforts were subsequently made by the tug to 
rescue the barge is more difficult to détermine. The master of the 
tug doubtless supposed she was sunk, although lumber laden, which, 
as well known, ordinarily supports a wooden vessel for some time. 
What efïect such a load has upon an iron vessel does not appear to 
be as familiar to sea going masters. The master, hère, however, 
when he heard the barge was still afloat, after some hésitation, did 
go to her aid, but found her in the possession of salvors, who re- 
fused to deliver her to the tug or accept any assistance from it. 
There was not much time lost after the master discovered that the 
barge was still afloat. If he had started immediately, the situation 
would probably hâve been the same. The tug was apparently not 
in fault for the hésitation about seeking the barge at that time. 
Wliether she was delinquent in not anchoring the Camp inside of 
Sandy Hook and seeking for the Centipede from there is not so clear. 
In view of the fact, however, that the barge was iron, and it does 
not appear liow long vessels of that character will float with lumber 
cargoes, nor how long the barge had been in the possession of the 
salvors, the case is too doubtful to admit of fixing any liability upon 
the tug. 

The libel is dismissed. 
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THE WYOMIXG. 

(District Court, S. D. New York. December 18, 1905.) 

CorxisioN — Febkyboat and Ovehtakinq Tug — Ciiakge of Cot'KSE in Violation 

DE AGRr:EiiENT BY SiGNAL. 

A collision oceurred in East river between a t'erryboat whicli wiis pro- 
ceediug down the river on her trip from Rroolviyn to ber slip bclow on tlie 
Manhattan sirte and an overtaking tug wbicb was passing down tbo river. 
It was agreed by signal th.at the tug should pass to the right, and wben 
she was abreast of the ferr.yboat one of the vessels sbeered and the col- 
lision oceurred. lleld, on conilicting évidence, tliat the place of collision 
was only a short distance above the ferryboat's slip, and tbat the collision 
oceurred by reason of her changing her course in order to make her slip 
in violation of the jiassing agreenient. 

[Ed. Note.— Collision by overtaking vessels, see note to The Itebecca, (30 
C. C. A. 254.] 

In Admiralty. Suit for collision. 

Wing, Putnam & Burlingham, for libellants. 
Wilcox & Green, for claimant. 

ADAMS, District Judge. This action was brotight by John D. 
Dailey and others, the owners of the steamtug Harry G. Runkle, against 
the ferryboat Wyoming, to recover the damages sustained by them 
through a collision which happened between the vessels in the East 
River a little after 4 o'clock in the morning of the 14:th day of Feb- 
ruary, 1905. The Wyoming left her slip at the foot of South Eighth 
Street, Brooklyn, shortly before the collision, bound for her slip at the 
foot of Roosevelt Street, Manhattan. The Runkle was proceeding 
from the foot of Stanton Street, East River, to Canal Street, North 
River, light. The latter was astem of the Wyoming in going down 
the East River and proceeding much faster. When she approached 
astern of the Wyoming, she blew a signal of one blast, signifying her 
intention of passing to the right. The Wyoming ansvvered with a 
similar signal and the Runkle attempted to pass that side, when one of 
the vessels changed her course and a collision ensued, the bow of the 
Wyoming coming in contact with the port side of the Runkle, from 15 
to 30 feet forward of the stern, doing some slight damage to the Wyom- 
ing and considérable to the Runkle. The tide was the last of the 
flood. It was a clear night, dark but good for seeing lights. 

Each vessel charges the other with fault in not keeping her course 
under the agreement and the sole question to be determined is, which 
one sheered. 

The libellants examined three witnesses from their boat; the pilot, 
who was at the wheel, the master who vi'as writing in the room aft of 
the pilot house and came there when the whistles were exchanged, and 
the engineer who was operating the engine. There was a man on the 
forward deck but he was not examined because he was on the v\'ay to 
Panama. No reason appears, however, to account for the failure to 
examine him by déposition. It was stated that the latter was coiling 
down some lines. The accounts of the witnesses in the pilot house 
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were that the boats were procecding rather on the Brooklyn side of the 
river, when the whistles were exchanged and they proceeded in that 
way until the ferryboat suddenly sheered to the starboard, causing the 
colHsion. The engineer saw nothing of the ferryboat before the col- 
lision. 

The claimant examined six witnesses from its boat; the master at 
the wheel, a deck hand, a licensed man, in the pilot bouse and assisting 
in handling the wheel, a deck hand stationed on the deck forward as 
lookout, the engineer who was operating the engine, and two passen- 
gers, who were sitting in the after cabin on the Manhattan side. Their 
account of the matter was that the ferryboat was proceeding down the 
river rather on the Manhattan side and when the signais were exchang- 
ed, the tug was approaching from behind and shortly came abreast of 
the Wyoming, when the tug turned sharply to the port and ran into 
the ferryboat. 

In the original libel, the Wyoming was described as bound from 
Williamsburgh to Catherine Street, Manhattan, and it is not stated 
where the collision occurred, nor is it stated in the answer. In the 
testimony of the libellants, however, it is claimed that the collision hap- 
pened about 900 feet above the Roosevelt Street slips. The principal 
part of the testimony on the part of the ferryboat corresponds with such 
■estimate. The master said the collision occurred 5 or 6 piers, 1000 or 
1500 feet, above his slip, which was the lower one at Roosevelt Street; 
the statements of the two deck hands on duty are in conformity with 
such estimate. That of the engineer, however, difïers and makes it 
a shorter distance from the slip. 

The tug claimed that her course was well on the Brooklyn shore and 
the ferryboat 150 to 800 feet inside, nearer Brooklyn. On the other 
hand, the ferryboat claimed while shc usually passed down on the Brook- 
lyn side, on this occasion she was nearer Manhattan and the tug inside 
of her, about the distance claimed by the tug, because of an accumula- 
tion of ice on the Brooklyn side, which it was necessary to avoid. The 
prépondérance of the testimony sustains the ferryboat's contention in 
this respect. " , 

There would be little difïîculty in concluding that the sheer which 
was made was that of the tug, were it not for the absence of any prob- 
ability that she would turn for any purpose of her own. She was not 
near any point in the river which requircd any substantial change in 
her direction down the river, nor was the ferryboat, unless she was 
much nearer her slip than the testimony, alluded to above, would indi- 
catc. If she was near her slip, there was a strong probability that she 
changed in order to make it. The libellants rely very strongly upon 
the testimony of the engineer of the ferryboat to sustain a claim that 
the boat was ncaring her slip and turned to the starboard to reach it. 
The engineer stated that lie could not say opposite what point the boat 
was when he lookcd out of bis wincknv just after the collision; he saw 
down the river, the bridge and his slip, and received orders to go ahead 
full specd, which he did and it took Icss than a minute, while the en- 
gine was making 15 or 18 turns, to gct into the slip. 24 turns a minute 
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was tlie regular full speed so that the distance was considerably less 
than a minute of full speed. 

If the ferr3'boat reached her slip in such time, which there does not 
seem to be any reason to doubt, it is clear that she could not hâve been 
far from her slip. If it be assumed that her speed before the collision, 
under the réduction, was about 3 knots per hour, or 300 feet per minute, 
and it was not changed materially, a full minute would only hâve suf- 
fîced to place her that distance from her slip. If after the collision, un- 
der the full speed of her engines which was then given her, she made 
more headway, it is not probable that it greatly exceeded the previous 
rate because there was not time for any material accélération. In any 
way that the matter can be viewed, so far as appcars to me, the engineer's 
testimony is persuasive of a close approach to the slip, and the collision 
having been on the Manhattan side, she evidently was very little above 
her slip at the time of contact. I feel constrained to disregard the 
statements showing a position further up the river at the time and adopt 
the engineer's testimony as establishing that the collision occurred when 
the ferryboat was in a position to turn for her slip and that she changed 
to the starboard for the purpose of making it. 

This conclusion requires a decree for the libellants, with an order of 
référence. 



THE NO. 32. THE OVERBROOK. TIIB CHARLES JIcWILIJAMS. 

(District Court, S. D. New York. Marcli 2, 190G.) 

Collision — Tow and Distributino Tug — Impeoper Foece Used dy Tuo Leav- 
INO Slip, 

Tlie injury of à canal ijoat forming one of a tow of 21 bonts lying at 
a pier and swinging to some' extent across tlie adjoiniiig slip, by collision 
with a tug which was lying motioiiless alongside, heM, under the évi- 
dence, to hâve been due to the fault of another tug, which, in coming out 
of the slip with three boats in tow on her sides, forced the other tow 
outward with more violence than uecessary, causing the collision. 

In Admiralty. Suit for collision. 

Hyland & Zabriskie, for libelant. 

Robinson, Biddle & Ward and William S. Montgomery, for No. 32 
and the Overbrook. 

Carpenter, Park & Symmers, for the Charles McWilliams. 

ADAMS, District Judge. This action was brought by William 
T. Jamison, the owner of the canal boat Katie E. Jamison, against 
the tugs No. 32 and the Overbrook to recover for the damages sustained 
by that boat through a collision with the stern of the Overbrook, 
while the tow was lying, awaiting distribution, at Pier B, Sussex 
Street, otherwise known as the "Red Star Dock," in Jersey City, 
about 4 o'clock p. m. of May 2, 1905. The port quarter of the Over- 
brook came into contact with the starboard side of the Jamison, 
which was the starboard boat of the ôth tier, about amidships. Two 
of her planks were broken on the upper part of her starboard side, 
145 F.— 47 
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the' upper one being of oak, 5 inches thick and the other of similar 
size but of white pine. The top streak, second streak, shear plank 
and the rail were broken. The Pennsylvania Railroad Company, the 
claimant of the tugs already mentioned, brought in the tug Charles 
McWiUiams by pétition, alleging that she was responsible for the 
damages, because she pushed the Jamison forcibly against the Over- 
brook, as the latter was lying motionless by the tow, partly alongside 
of the boat on the starboard side of the 4tli tier and partly alongside 
of the Jamison. This was denied by the claimants of the McWil- 
liams, who alleged that in going out of the slip, with 3 boats in tow 
alongside, in a customary manner, she pushed the tail of the tow 
gently outwards, so that no damage whatever was done by her to the 
Jamison. The libel allèges that whilst the No. 32 was in the act of 
pulling the tail of the tow up the river to permit the McWilliams to 
get out of the slip, the Overbrook backed down and brought her 
stern in contact with the Jamison and that the damage was caused 
both by the pulling of No. 33 and the backing of the Overbrook. 
It is not disputed that the McWilliams was justified in pushing the 
tail of the tow around if she did it gently and cautiously and the 
question to be determined is, whether she pushed the Jamison too 
hard against a motionless vessel or whéther the damage was caused 
as alleged in the libel. 

It appears that the two wharves in question, i. e., the Sussex 
Street wharf and the Morris Street wharf, were some 350 feet apart 
but the former extended out into the river about 200 feet further than 
the latter, so that it was practically 400 feet in a direct Une from the 
end of Sussex Street wharf to the end of Morris Street wharf. 

The tow originally consisted of 6 tiers of boats, there being 5 tiers 
of 4 boats each, and a single boat, the Senator Rice, in the last tier. 
Thèse boats were each about 100 feet long, and as they were fastened 
together with but few feet between the tiers, the tow was about 620 
feet long. It stretched from the outer part of the lower side of Sus- 
sex Street wharf to the end of Morris Street wharf, the Rice extend- 
ing about a half or two-thirds of her length along the face of the 
latter, but without being fastened thereto. 

The tide was the last of the ebb. The wind was from the south- 
east, with a velocity of about 14 miles. The effect of the wind was 
to force the tow to the westward, so that it had a kink in it, or formed 
a half circle, towaf ds the shore. Some of the boats had been re- 
moved from the tow preparatory to distribution, and it is probable 
that the tow had more flexibility at the time of the accident than when 
first fastened to the pier. This was particularly so towards the end, 
where the Rice had extended slightly, about a foot, the length of 
Une fastening her to the boat ahead. In any event, it seems to be well 
established that a tow of the length described was in the position in- 
dicated, which necessarily involved something of a bend. The space 
between the piers was free. A pier called "The James Reilly Co.'s 
Pier," bas been built there since the accident. 

The McWilliams went into the slip while the tow covered the end, 
finding some space between the Rice and the end of Morris Street 
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pier. She then took the three boats in tow, 2 on lier port and 1 on lier 
starboard side, and pushed the tail of the tow in question ont in 
the river so that she got ont with her tow, while No. 32 was lying at- 
tached to the Rice. The Overbrook in the meantime had also changed 
a boat from the tail end of the tow to the 2nd tier and then made fast 
by a single line to the starboard side of the tow, making the line fast 
to the outside boat in the 3rd tier, and being 110 feet long, she 
covered the boat in the 4th tier and her stern lapped a little on the 
Ja.mison in the 5th tier. 

The testimony on the part of the Raiiroad Company is that the 
Overbrook then remained still for several minutes, during which time 
the McWiîliams pushed the tow around, causing the damage. 

There is no substantial testimony to contradict that of the Raiiroad 
Company. The libelant, on the Jamison, was very indefiuite in his 
statements regarding the Overbrook. He said he saw her move out 
in the river and then the collision occurred. He assumed that the 
Overbrook backed into his boat. The testimony on the part of the 
McWiîliams is not much, if at ail, stronger. Her witnesses said that 
their attention vi-as not called to the fact of there having been damage 
done to the Jamison until a month or more after the occurrence and 
they really knew nothing about it but said they had a clear recollec- 
tion of going out slowly and cautiously. 

After as careful a study of the testimony as possible, I conclude 
that neither No. 32 nor the Overbrook was in fault. The principal 
allégation against the former is that in pulling the tow out, she caused 
the collision. In fact, she did no pulling until after the Rice was cast 
loose and was practically motionless when the collision occurred, as 
far as her own engines were concerned. The chief charge against 
the Overbrook is that she caused the collision by backing into the 
side of the Jamison. This is denied by several witnesses from the 
tug and I see no reason for disbelieving them. 

In the absence of fault on the part of the Pennsylvania tugs, it 
necessarily results that the McWiîliams was to blâme. The testi- 
mony of the No 32's crevv is that the McWiîliams was pushing the 
tow under a jingle bell order, notwithstanding a caution from them 
to the pilot that he was proceeding too fast. It is urged by the Mc- 
Wiîliams that the damage could not hâve occurred as the Pennsyl- 
vania Company's witnesses say it did, but such argument is not very 
persuasive in the face of positive testimony that it so happened and 
there is nothing, so far as I can see, intrinsically improbable in the 
situation by reason of the positions of the boats. On the contrary, 
it seems obvious that when the boats were cramped up with considér- 
able force, the fantail or stern part of the Overbrook would neces- 
sarily injure the side of a boat of the character of the Jamison when 
brought forcibly in contact with it. 

The libel against the No. 32 and Overbrook is dismissed. There 
will be a decree against the McWiîliams, with an order of référence. 



740 1-io KEUEIiAL lti;..'01tTKli. 

BTJRLEE DRT UOOK CO. V. MOliRIS & CUMINGS DRBDGING CO, 

(District Court, S. D. New York. April 13, 190G.) 

SHIPPING — CONTEACT FOR RePAIB OF ScoWS — KaïES FOR DOOKAQE AND LaY 

Days. 

An oral contrnft for re])airs to bo marte to rospoiuieiit's scows by li- 
belant, a dry (lodv coiiiiutny. witliout ratos l'or clocking and lay days 
being montioiied, only imjmsed a li;ibility on respondent to pay tlie cus- 
tomary rates in tbe barbor of New York where tlie vvork was done. 

In Adniiralty. 

Martin A. Ryan, for libellant. 
Albert A. Wray, for respondent. 

ADAM S, District Judge. This action v/as brouglit by the Burlee 
Dry Dock Company against the Morris & Cumings Dredging Com- 
pany, to recover a balance claimed to be due through certain transac- 
tions occurring between the parties from October Ist, 1899 to August 
Ist, 1903. When the transactions terminated, the libellant claimed a 
balance due of $1,97-5.17, which consisted in part of a number of days' 
charges for docking the mud scows of the respondent and for lay 
days, respectively $40. and $20. per day. The respondent admitted the 
correctness of the balance claimed, except as to $335.36, which con- 
sisted of the différence between the said charges and $20. and $10. 
per day for the said services making $325.36, and made a tender 
before action of the amount claimed, less the said sum, and upon its 
being refused by the libellant, paid it into court in full of the claim. 
The dispute therefore arose on the question of the proper charges 
for docking and lay days. 

The matter was referred to a commissioner, who, after taking tes- 
timony, reported that the libellant was entitled to recover at its 
claimed rates, notwithstanding it appeared that $20. and $10. respec- 
tively were the customary rates in the harbor of New York. The 
commissioner in his report said: 

"The respondent urges that the ruie of account stated as to the bills 
prier to August (îth, 1001, and of im])lied contract as to tlie bills subséquent 
to that date, ean not be invoked inasnnieh as the respondent was compelled 
to send its scows to libellant's dock, and that in such cases the rule Is tliat 
only the falr and customary rate can be charged; and tliat there is an im- 
lilled contract arising ont of the arrangemeiat between the parties that the 
libellant should charge only the fair and customary rate in New York 
Harbor. 

From the évidence before me I am constrained to find that the customary 
rate in the Harbor of New York for such scows as resiwndent had docked 
at libellant's dock is tbe sum of $20 for dockage and $10 for lay days. 

But in my opinion the respondent's position is imtenable. The libel is 
sileut as to any agrcement between the parties under which the respondent 
was to send its boats to be repaired. The allégations in regard to the serv- 
ices of tbe libellant contained in the libel are as foUows : 

'Fourth: That between the 28th day of Februru-y, 1900 and the ]7th 
<lay of November 1002, the respondent perforined certain dredging services 
for the libellant, amounting in ail to tbe sum of $7.'')()S.03. That the libellant 
bas paid on account in cash tho smn of $2.'>00, loaving a balance due re- 
spondent amounting to the sum of $ôOG8.93, the saine to be used as a set-ofC 
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against the libell.int's account against the respondent. Nor does the 
respondent by its aiiswer plead any contract. The only proof of any con- 
tract is contained in Mr. Leary's testinioiiy to tlie foUowing efïect: 

'The Burlee Dry Dc€k Company wanted some dredging done and they 
didn't want to pay cash, they wanted to tako it out in trade. We agreed to 
taiie half cash and half trade, we to send ali onr plant there as it needed 
repairhig. AVe didn't get the half cash and attenipted to take the balance 
in trade and this case is the residt of our contract for dredging.' 

It is, however, in evicîcuce by Mr. f^eary's testiniony that during the period 
covered by lihellant's bills, Octoher 189!) to August ]903, the resr)oudent had 
its vessels repaired at otber docks; hence, the assertion by the respondent 
that it was coinpelled to send its Ijoats to lihellant's dock seeins to nie un- 
tenable. The libellant had failed to pay half of respondent's dredging bill, 
in cash, having jiaid only the sum of !|;2.")0a of a bill of $7,.j(iS.0:> ; the re- 
spondent, therefore. yoluntai'ily sent its scows to lihellant's dock with the 
kuowledge, first, that the agreeineut as to half cash had not been carried 
out; and second, as hereafter discussed, that the lihellant's charges were 
§40 and !f20, respectively. 

As to the bills jirior to August 6th, 1001, I tind that the rule of account 
stated ai)plies. The earliest of thèse bills was recel ved a year and a half, 
and the latest of them, nine months before any objection was made to the 
charges. The receipt and rétention of thèse bills without protest on the part 
of libellant, rendered them accounts stated, and it is not now open to the 
respondent to question them. Porter v. Price, 80 Fed. 65.5, 2G C. C. A. 70 ; 
Standard Oil Co. v. Van Etten, 107 U. S. 325, 1 Sup. Ct. 178, 27 L. Kd. 319. 

As to the charges subséquent to August (Ith, liM.'l, I ani satistied lliev wero 
incurred by the respondent after full notice of the intention of the libellant 
to continue to charge such priées. Mr. Hinton, the superinteudent of the 
libellant, testitied to a conversation with Mr. Petze, the secretary of the 
respondent, shortly after the receipt of the letter of August (Jth, 1901 : At 
that conversation the matter of the charges was taken up. Mr. l'etze re- 
fused to pay at the old rate and Mr. Ilinton refused to reçoive his check at 
the reduced rate. Mr. Hinton stated that those were regular rates which 
the libellant charged. In view of the fact that the respondent was under no 
obligation to send its boats to the libellant for dockage and repairs, the loose 
arrangement between the parties not compelling such a course ; of the fact 
that lihellant's services were considerably in excess of the balance after the 
payment of $2,500 In cash ; of the fact that the respondent had notice that 
lihellant's charges were its usual and regular charges and that it refused to 
settle back charges for less, and of the fact that it continued to send its boats 
to lihellant's dock, I am of the opinion that the libellant is entitled to charge 
at the rate of $40 and $20 respectively; and hence, I find that it is entitled to 
recover from the respondent the suin of .'51975.17, with interest from the 
first day of August, 1003, amounting to $212.33 inaking in ail the sum of 
$2187.50." 

Whereupon the respondent applied hère to take further testiniony 
iipon the subject, asserting that no real controversy arose over the 
charges until a balance was struck and that it was ascertaincd after 
the décision of tlie commissioner that written objections had been 
made to the overcharge in 1900, 1901 and 1902, throtigh a former 
secretary of tlie respondent. It was thereupon ordered that the mat- 
ter be referred back to the commissioner to take further évidence con- 
cerning the said objections. 

A further report of the commissioner is as follows : 

"After the flling of the first report the respondent moved to send the case 
back for the receipt of furthtr évidences and the court gnintenl tlu^ motion. 
The évidence produced satisties me that the (flaim of account stated c.an 
not be successfully maintainod, and I tlierefore tind that uo dilTerent ruio 
.should be applied to the bills j)rior to An-nst Oth, 1001, than from the rule 
applicable to charges subséquent to that date. 
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I am satlsfied that my nillng as to Hie charges subspqupnt to Aticnst 
Oth. 1901, Is the rule which sliould be applied to ail of the charges. Bach 
party clalms that the other is estopped by Its acts; rcspoudent chiiins that 
the libellant had notice that respondent would not pay the bills at the higher 
rate; libellant claims that the respondent had notice that the charges were 
the customary charges and that the boats were sent to the yard of libellant 
after notice that such charges were to be made. 

Neither party should hâve permitted itself and the other to ?et Into any 
such situation as tlie testimony shows. It was the duty of both to end it. 
Botli protested but continued to act under the contract. In my opinion it was 
the act of the respondent in continuing to send its boats to libellant's yard 
to be repaired which caused the contiuuanee of the dispute. In other worrts, 
the respondent could the more easily and readily hâve précipita ted a settle- 
ment by refusing to seud any more boats. This continuance was, in my 
opinion, tantamount to the waiver of the right to claim the déduction. 

I see no reason, therefore, to change my former opinion. 1 had hoped that 
the nevv testimony would show some act on the part of one or tlie other 
of the parties which would throw further light upon tlie relation between 
tliem, but in my view no such new light bas been shed." 

The respondent filed exceptions to this report, inter alia, as follovvs : 

"Third: Because the learned Commissioner did not flnd that when the 
contract to repair respondent's boats was made, there was an implied contract 
tliat respondent would pay only the reasonable market rates prevailing in 
New York Harbor under said agreeœent, and that said contract was not 
modified at any time. 

Fourth : Because the learned Commissioner fonnd that the act of the 
respondent in continuing to send its boats to libellant's yard for repairs, 
caused the continuance of the dispute between the parties, which amounted 
to a waiver of resjjondGnt's rigbts ; whereas, be should bave found that there 
was no waiver of respondent's rights, and that respondent had a légal right 
to rest upon its contract, as made." 

The proof shows that on April 29th, 1900, the respondent by letter 
asked if there was any reason why the charge for docking should be 
so mucla as $40. The reply, dated April 30, was that it was the 
libellant's regular charge. On the 13th of June the respondent re- 
turned a bill, dated March 31st, where a charge of $40. for docking 
was made, claiming it was too much and should bave been $20. The 
reply, dated June 15th, was that the charge was the same as to other 
concerns and was fair. On the 6th day of August, the respondent 
vvrote to the libellant, explaining why déductions of $20. and $10. 
were made frora an account rendered by the libellant, as being ex- 
cessive. On the 4th of January, 1903, the respondent wrote to the 
libellant that the charge for docking should be $20. but the latter 
would not recognize the claim and the dispute eventuated in the ten- 
der by the respondent on the basis of $20. and $10., which was re- 
fused, as stated above, and this suit was the resuit. 

It was correctly found by the commissioner that the rates of $20. 
and $10. were the customary charges, which should bave been made 
in view of the rates charged by other concerns, and I find nothing 
in the record to warrant the allov^'ance of the excessive charges. The 
act of the respondent in continuing to send its boats to the libellant's 
yard was not sufficient, in my judgment, to place any obligation upon 
the respondent to pay more than the services were worth. 

The conclusions of the commissioner are overruled and the respond- 
ent having tendered and paid into court ail that the libellant was 
justly entitled to, the libel should be dismissed. 
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THE GOLDEN ROD. 

(District Court, S. D. New Yorlc March 29, 1906.) 

Maritime Liens — Coal Supplies — Agbeement foe Lien. 

A steam yacht was delivered by her owner to another in her home 
port, under an agreement for lier purchase, but was subsequently retaken 
by the owner because of the purcliaser's default. The purchaser, while 
in possession, plaeed an agent on board with authority to looli after 
supplies, and such agent contracted with libelant for supplying lier witli 
eoal, stating at the time that the yacht was "good for her bills," and 
certain coal was supplied tbereuuder and churged to the vessel. Held, 
that the représentation of the agent was within his authority, as vvell as 
that of liis principal, and created a maritime lien on the vessel. 

[Xtld. Note. — For cases in point, see vol. 34, Coût. Dig. Maritime Liens, 
§48.] 

In Admiralty. 

Wing, Putnam & Burlingham, for libellant. 
Wilcox & Green, for claimant. 

ADAMS, District Judge. This action was brought by the Com- 
mercial Coal Company against the Steam Yacht Golden Rod, to re- 
cover for certain supplies of coal furnished to her in May and June, 
1905, amounting to $296.13. The defence is that the supplies were 
not furnished upon the crédit of the yacht. 

It appears that the yacht at the time was owned by Archibald Watt,> 
who made a written agreement with Florence E. Durlacher for the 
sale of the same to her for $23,000 to be paid in 8 installments of 
$3,500 each and 1 of $2,000. The agreement was dated May 18, 
1905, and the periods for the various payments extended through the 
following March. Prior to this time, she had been in the possession 
of the American Power and Construction Company, A. Perry Bliven, 
General Manager, which held her under an agreement with the owner 
to put certain repairs upon her and sell her so as to net the owner 
$14,000, anything above that sum to go to the said Company, but if 
for any reason, she should not be sold before May 1, 1903, the Com- 
pany would pay the owner $12,500 for her exclusive of ail charges. 
Possession was taken by the company under this agreement but it 
became insolvent the latter part of 1903. Bliven, however, continued 
in possession, claiming that he had succeeded to the company's rights. 
He made efforts to sell the yacht and continued in possession until 
May, 1905, when she went into commission again, after the exécution 
of an agreement between Watt and Mrs. Durlacher. This agreement 
provided that the yacht was not to be owned by the purchaser until 
the entire purchase money should be paid and the bill of sale should 
remain in the meantime in escrow in the hands of Bliven. The yacht, 
however, went into the possession of Mrs. Durlacher, whose husband 
acted as her agent in the matter, and was used in a sight seeing en- 
terprise. The yacht so remained until July 17th, when Watt resumed 
possession, because the purchaser had defaulted in her first paynient. 
While the yacht was in Mrs. Durlacher's possession, the coal in ques- 
tion was supplied. 
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It is testified by the libellant's agent, McCormick, that in Mav Uc 
went aboard of the yacht for the purpose of selhng coal and there 
saw Bliven, whom he had seen there several times during the previous 
winter, but made no sales. On the occasion in May, he aslced a per- 
son whom he met on the yacht for the captain and was directed to 
Bliven. The agent made arrangements with Bliven for the sale of 
some coal, which he delivered on board and took receipts for. The 
first, dated May 25th was for 2 tons and signed A. P. Bliven for 
McCormick; the next, dated the same, was for 3 tons and similarly 
signed; the next for 10 tons, was dated June Ist, signed by Bliven, 
Master; the next, for 10 tons, was signed by Albert Starling, En- 
gineer; the next, June 19th, 5 tons, was signed by M. Durlacher, O. 
Ludlow; the next, June 22d, 2iy^ tons, was signed by J. F. Durlacher, 
per A. P. Bliven. 

It appears that Bliven although in one instance signed as master, 
did not in fact occupy that position. At first he was merely a broker 
and the agent of the owner. AVhen that instrument went out of 
effect by reason of the insolvency of Bliven's employer, he remained 
aboard as the agent of the owner of the yacht to protect bis interest 
but not in any sensé as master, or authorized, as far as Watt was 
concerned, to create liens for supplies required for navigation pur- 
poses. When the yacht went into commission, however, the neces- 
sity for supplies began and they were ordered by Bliven, who told 
the agent of the libellant that the yacht was "good for her bills." 
They were not paid, however, and the libellant having been referred 
to Mrs. Durlacher's husband, who was her agent in the matter, dis- 
continued the supplies. They were charged to the yacht and subse- 
quently, July 19th, a spécification of lien was filed under the state 
statute. It is contended by the claimant that the spécification only 
applied, if at ail, to the supplies furnished subséquent to June 19th, as 
the limit of 30 days then commenced to run. It is unnecessary, how- 
ever, to consider the statute, because if, as the libellant contends, there 
was an agreement for a lien, it is décisive of the case. The question 
turns on Bliven's authority. It appears that he had none from the 
owner. Watt, to make a contract binding upon the vessel, but it also 
appears that Watt turned her over to the purchaser, who entered 
into an agreement with Bliven, evidenced by the following letter 
addressed to him: 

"June 14, 1905. 

Mr. A. Perry Bliven, Brooklyn, N. T. — Dear Sir : Now that matters in re- 
gard to the Golden Rod hâve been arranged satisfiictorily, I appoint you ruy 
représentative on board Yacht and expect that you will look after my interests 
the same as if it were myself. 

I expect ail hands aboard to do tlieir duty and not disresard yonr orders. 
I give you fuU power in tliis matter. In afCairs callhig for altérations, re- 
pairs other than urgent ones and contracts for supplies ploase lirst consult 
me. 

Believing that ail aboard will work for the suecess of the Yacht at ail 
times, I remain 

Kespectfully, Mrs. F. E. Dni'laclier 

by J. F. Durlacher, Atty." 

Bliven testified, that prior to this letter, at the time of the first 
conversation with the libellant's agent concerning the coal, about the 
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middle of May, the fact of the yacht being about to commence run- 
ning was mentioned and an arrangement made for a supply of coal. 
In such arrangement he represented Mrs. Durlacher, who employed 
and paid him for looking after the supplies and other things. Bliven 
testified that the yacht was turned over to Mrs. Durlacher on the 23rd 
of May, and he made an arrangement with the hbehant for a supply 
of coal, in conformity with the vessel's needs, which would be about 
30 tons per week. The facts seem to be that Bliven, speaking for 
Mrs. Durlacher, made a continuing arrangement for a supply of coal 
équivalent to about 30 tons each week. This seems to be an agree- 
ment for a lien covering the coal supplied by the libellant. 

The yacht at the time had been transferred by the owner to Mrs. 
Durlacher, under the purchasing agreement which provided, inter alia, 
for a delivery and for indenmit}' against liens on the yacht. She was 
accordingly transferred and was in Mrs. Durlacher's possession when 
the coal was supplied, although the security given to the owner as 
indemnity against liens turned out to be of little value. There does 
not seem to be any doubt that Mrs. Durlacher's contract for a lien 
would hâve been valid and it seems to me that the représentation of 
her agent that the yacht was "good for her bills" was within his 
authority and created an enforcible lien. 

Decree for the libellant for $296.13, with interest. 



RTJSSELL et al. v. HARRIMAN LAND CO. 

(Circuit Court, E. D. New York. March 29, 1900.) 

Removal of Causes — ïime roB Filing Pétition — Stipulation Extending 
Time to Plead. 

A >yritteii sti))ulatioii by tlie parties to a suit in the Suprême Court of 
New Yorlî, sigued tiie day after it was brouglit, providing that no steps 
should be talien in the cause by either party before a stated time pending 
a provisioual agre«!nient for settiement, that no advantage shouid be taUen 
of the time that inight elapse by rea.sou of the agreement, and in case it 
should not become effective défendant should hâve twenty days there- 
after in which to malie proper défense, estopped plaintifCs from objecting 
that a pétition for removal filed within such 20 days was not in time, 
stipulations being recognized by Gen. Prac. Itule 24 of the state court as 
a proper and effective method of extending the time to plead. 

On Motion to Remand to State Court. 

John E. Ruston, for plaintiffs. 

Lindsay, Kremer, K^alish & Palmer, for défendant. 

THOMAS, District Judge. On the 2?th day of October, 1905, 
the parties hereto, and another, entered into an agreement whereby 
were fixed the ternis of settiement of différences involved in the 
above action and in other actions. Such agreement contained the 
following provision : 

"This agreement of settiement is to be binding and effective from this date 
unless disapproved by a majority of the directors of The Harriman Land 
Company, and shall be consummated between the parties as soon as approved 
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by a majorlty of such directors. Until so approved or disapproved, tlie partips 
hereto agrée to take no further steps in the litigations above named, 
and to take no advautage ot tlie time that uiay elapse by reason ot tbis 
agi-eemeut in tbe event tliat tbe same does not beconie iinally etî'ective. Tliis 
agrtx»uient, uuless oonipleted aii(t cnrried into effect on or bet'ore Januavy 
.1, VMG, shall be treated as of no effect to bind any party hereto after said 
date, and the défendant in the suit brouglit by said Russell & Winslow iu 
New Yorlv state shall hâve 20 days thereafter in which to make proper dé- 
fense." 

This action was begun on the 36th day of October, 1905, and pur- 
suant to such agreement the défendant had until on or about the 20th 
da}' of January, 1906, to make its défense herein. The conditional 
agreement between the parties having been defeated by the nonful- 
filh-nent of the condition, the défendant on the llth day of January, 
1906, removed the action from the Suprême Court in the county of 
Kings, State of New York, to the Circuit Court for the Eastern Dis- 
trict of New York. The plaintiffs now move to remand upon the 
ground that such removal was not taken pursuant to section 3 of the re- 
moval act (Act Cong. March 3, 1875, c. 137, 18 Stat. 470 [U. S. 
Comp. St. 1901, p. 510]), which permits removal "at the time or 
at any time before the défendant is required by the laws of the state 
or the rules of the state court in which such suit is brought to an- 
swer or plead to the déclaration or complaint of the plaintiff." 

Rule 11 of the gênerai rules of practice of the Suprême Court of the 
state of New York is as follows: 

"Agreements between parties or attorneys to be in writiug. No privato 
agreement or consent between the parties or their attorneys, in respect to the 
proceedings in a cause, shall be binding, unless tbe same shall hâve been reduced 
to the form of an order by consent, and entered, or unless the évidence tbereof 
shall be in writing, snbscribed by the party against whom the same shall be 
alleged, or by his attorney or couusel." 

Rule 24 of the Suprême Court provides: 

"When the time to serve any pleading has been extended by stipulation or 
order for twenty days, no further time shall be granted by order, except upon 
two days' notice to the adverse party of the application for such order." 

In Mayer v. Ft. Worth & D. C. R. R. (C. C.) 93 Fed. 601, Judge 
Lacombe denied a motion to remand the cause, and said: 

"It is contended that the cause was removed too late, because, although 
there had been a stipulation between counsel that time to auswer might be ex- 
tended to a date subsc<iuent to that on which pétition for removal was flled, 
no order of court to that effect had aver been obtained. Such contention is iu 
accordance with the décision of this eouit in Schipper v. Cordage Co. (C. G.) 72 
Fed. 803, and in subséquent cases. As the rules of the state court then stood, 
it was thought that a mère stipulation to extend [without order] could not be 
construed as requiring auswer to be served on the day named, 'by the rule 
of the state court.' which is the phrase used in the fédéral statute. Attention 
is now called to the revised phraseology of rule 24 [gênerai rules of practice of 
the state], adopted January 1, 180G, which reads as follows: 

'Uule 24. * * * When the time to serve any iilcading bas been extended hy 
.stipulation or order for twenty days, no further time shall be granted by order 
except upon two days' notice to the adverse party of the aijplication for such 
order." 

ïhis rule coupled with the stipulation, may fairly be held to make an ex- 
tension 'by rule of the state court,' and the removal should be held to be in 
time. The défendant Dodgo, who, it is alleged, is a citizen of New York, does 
not seem to be a necessary party. Motion to remand denied." 



THE MAN'XIE 8WAN. 747 

A valuable addition has aiso been made by the décision of Judge 
Ray, in Groton Bridge & Mfg. Co. v. American Bridge Co. (C. C.) 
137 Fed. 284, wherein he holds that: 

"Tbe written stipulation extending tbe time of défendant to plead to a cer- 
tain date, estopped the plaintiff from saying, in tlie prooeedings to remove 
the cause that the time in which the défendant was required to answer or 
plead to tlie coniplaint had expired hefore the arrivai of the day named lu 
such stipulation." 

Rule 11 of the Suprême Court of the state of New York provides : 

"Xo private agreenient or consent between the parties or tlieir attorneys, in 
respect to the proeeedings in a cause, shall be binding, unless the same shall 
bave been reduced to the form of an order by consent, and entered, or unless 
tbe évidence tbereof shall be in writing, subscribed by the party against wbom 
the same shall be alleged, or by bis attorney or counsel." 

It is not necessary that the stipulator should be the attorney (Mc- 
Bratney v. R. W. & O. R. R. Co., 87 N. Y. 470) ; but that point 
is not raised in this case, as the plaintiffs do not seek to diminish the 
true intendment and légal etïect of the stipulation. They themselves 
were lawyers, and their attorney was associated with them in business. 

It will be observed that by the terms of the agreement the parties 
stipulated "to take no further steps in the litigations above named, 
and to take no advantage of the time that may elapse by reason of 
this agreement in the event that the same does not become finally 
effective." 

It would hâve been a gross breach of faith had the défendant at- 
tempted, before the termination of such agreement, to remove the ac- 
tion to this court. The action was stayed as firmly as if an in- 
junction of the court therefor had been issued and become operative. 
If during such time by the terms and spirit of the stipulation the 
défendant could not take any steps whatsoever, even to remove the 
cause to the fédéral court, how can it be urged by the plaintiffs that 
they may take "advantage of the time" that elapsed when they agreed 
"to take no advantage." The time that elapsed while the action was 
in abeyance should not be covmted as a part of the time within which 
the défendant was required to plead. The plaintiffs herein agreed 
that they would take "no advantage of the time that may elapse 
by reason of this agreement in the event that the same does not be- 
come finally effective." It seems clear that they do in fact take ad- 
vantage of such lapse of time, when they insist that by reason there- 
of the défendant has lost its right to remove the action to this court. 

The motion to remand is denied. 



THE MANNIE SWAX. 

(District Court, S. D. New York. May 22, 1906. > 

Salvage — Right to Awabd — Services Which Weke Unnecessaky and Detri- 

MENTAL. 

A tug held not entitled to a salvage award for pumping water upon and 
into a barkentine laden with kérosène which was on tire, where the pré- 
pondérance of the évidence showed that when she arrived the fire was 
under control and tbe danger over through the efforts of another tug, and 
she was Informed that her services were not needed, notwithstanding 
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which she Insisted on pumpins into tlie hold, wliere tliere liad been no 
lire, to the damage of the cargo. 

[Ed. Note. — Salvage awards in fédéral courts, see note to The Laming- 
ton, yo C. C. A. 280. ;i 

In Admiralty. Suit for salvage. 

John F. Foley, for libellants. 

Wing, Putnam & Burlingham, for claimant. 

ADAMS, District Judge. This action vvas brought by George W. 
Stapleton, the master and owncr of the steamtug Stapleton, and the 
other members of the crew, consisting of two men, the engineer and 
deck hand, against the Barkentine Mannie Swan and her cargo of 
88,500 cases of kérosène oil, to recover salvage services alleged to 
hâve been rendered in assisting to extingtiish a fire which occurred 
on the vessel on the ]2th day of January, 190G, while she was an- 
chored abreast of Stapclton, Statcn Island. The answer admits that the 
Stapleton went alongside of the Swan on the starboard side and took 
some hose aboard but allèges that the fire was then under control 
through the efforts of the steani pilot beat New Jersey, which had been 
summoned from the vicinity, and in a few minutes got complète con- 
trol of the fire so that nothing remained to excite appréhension be- 
yond some smouklering bedding, with smoke and steam. It is further 
alleged by the answer that when the Stapleton came alongside, her 
captain was informed that the services of bis tug were not needed, but 
he insisted upon starting bis pumps and playing into the house on deck 
and throwing a second stream through the forward hatch into the 
cargo, and that the Stapleton's efiforts were of no value and through 
the pumping into the hold actually resulted in damage to the cargo. 

The Swan when built, 15 or 16 years ago, cost $38,000, but was kept 
in good condition and worth at the time of the fire about $12,000. 
The cargo before the Stapleton thrcw water on it was worth about 
$23,000. It was damaged by the water so that some expenditure was 
necessary to recondition about 3,000 cases, which were rusted with 
water and had to be cleaned off, oiled and repacked. The cost of this 
work does not appear as it was donc principally by the Swan's crew, 
consuming about 5 days. 

The question in the case is, were the Stapleton's services of any 
value. If they were, the libellants should be recompensed, although 
they were warned when they came to the vessel that the fire was sub- 
stantially out and their services not needed. On the other hand, if 
they forced their services where they were not required, they should 
receive the court's disapproval instead of a salvage award. 

The controversy turns simply upon the credibility to be given to the 
conflicting accounts. The libellants said that the conflagration was 
raging and dangerous when they reached the vessel, especially on the 
starboard side, to which they directed their attention. The witncsses 
for the Swan said that the fire was substantially subdued on that. 
as well as on the port side, where the New Jersey was lying, and still 
working. 

It appears that when the fire was discovered, the master of the 
Swan was ashore but was telephoned to at the New York office of the 
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vessel in South street by the boatswain, wlio went ashore in a small 
boat with the master's wife and the steward. When they were ap- 
proaching the shore, they saw the New Jersey about leaving the pier, 
opposite the Swan, where she had been lying, for the purpose of going 
to the assistance of the Swan. The weather had been foggy but 
lightened up at this time sufficiently for those on the New Jersey to 
see that the Swan was on fire. Tlie New Jersey threw ofï her Unes 
and was starting for the Swan, when the boat containing the master's 
wife and others, reached the pier and aslîed those on the New Jersey 
to go to the assistance of the Swan, some iOO yards away. They im- 
mediately did so, and reaching the vessel, found there was a fire of 
some magnitude in tlie deck house forward containing tlie engine 
room, boatswain's room, forecastle, coolv's room and galley. This was 
about 11 :3o o'clock. They went to the Swan's port side and put out 
three lengths of hose, one of which they used on the port side, one 
through a hatch in the top of the house, and the third on the star- 
board side, by running it around the deck house forward. The crew 
of the Swan, consisting of 11 men, liad previously vainly endeavored 
to subdue the fiâmes by the use of buckets. The efforts of the New 
Jersey were almost immediately effective and the fire in the course of 
about 20 minutes, was under control, alth.ough still smouldering. 
Tlie Stapleton at this time came alongside on the starboard side, and 
put her hose aboard, notwithstanding the notice she received of the 
fire being under control of the New Jersey. 

After anxious considération of the testimony, I hâve concluded that 
the Stapleton' s services were not needed, of which she had due notice 
before she rendered them. It appears that they were not only useless 
but actually detrimental, because there was no fire, or danger of it, 
in the hold. The deck had been burned to the depth of about }i 
of an inch but the danger was ail over when the Stapleton arrived 
and the water pumped by the New Jersey then actually running over 
the coamings, some 18 inches high, which surrounded the house on 
the deck of the vessel. The testimony on behalf of the vessel, and 
especially that of the pilots from the New Jersey, who were not in- 
terested in the matter, having been settled with by the Swan, is entitled 
to greater credence than that on behalf of the Stapleton, the owner 
and crew of which were greatly interested in establishing their claim. 
The testimony of some of the crew of the Swan, given on behalf of 
the Stapleton, is not entitled to much weight, as it appears that they 
were sedulously looked after by the master of the Stapleton and had 
some vague ideas of obtaining some benefit themselvcs from the pro- 
ceedings instituted on behalf of the Stapleton. 

Libel dismissed. 



THE c. J. SAXE et al. (two cases.) 
(District Court, S. D. New Yorl;. May 21, lOOG.) 
Seamen — Lien for Wages — Priority Over Ciaim for Collision Damages. 

Claims of seamen for wages against a vessel are entitled to priority 
of payment over an award of collision damages against tlie vessel from 
tlie proeeeds of her sale in the collision suit, but sucli right of priority 
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doGS not Gxténfl to wages due to the pilot, who was aotually the mnster 
and responsible for the vessel's faulty navigation. 

[Ed. Note. — For cases In point, see vol. 43, Cent. DIg. Seamen, § lOC] 

In Admiralty. On distribution of fund in court. 

Butler, Notman & Mynderse, for American Linseed Co.' 
Richard D. Currier, for Etheridge and others. 

ADAMS, District Judge. A collision took place on the 24th of 
October, 1905, between the American Linseed Company's barge Andy, 
in tow of the steamtug C. J. Saxe, on a hawser, and the steamer 
Staatendam. An action was brought by the Linseed Company against 
both vessels. The owner of the Staatendam appeared in the action 
and filed a claim, with a stipulation for value. The Saxe did not ap- 
pear and upon the default, a decree was entered against her, upon 
which she was sold and the proceeds, some $615, paid into court. In 
November, 1905, an action was brought by Etheridge and others 
against the Saxe to recover the wages due them. The expenses of 
the sale having been deducted, there remains in court the sum of 
S429.63 to meet the claims, so far as the Saxe was concerned, and the 
question now presented is as to the proper method of distributing the 
tund. 

There are $1,535.08 due for collision and $310.69 for wages. The 
$310.69 include a claim of Walter Thompson for $67.50 and a dispute 
has arisen whether he was pilot or master. It appears that he was 
charged with the responsibility of engaging the crew, controlling the 
tug's movements, making agreements for towage, etc., which ordin- 
arily constitute a part of the master's duties. This case does not 
l'ail within the line of authorities cited in The Pauline (D. C.) 138 
Fed. 371, determining that under certain circumstances, the pilot, 
though in control of the navigation of the vessel, is not excluded from 
asserting a lien. Hère, it seems that Thompson was actually the 
master and is not entitled to a lien. 

The principal question is one of priority between seamen's wages 
and collision damages. It is contended for the latter that under The 
lohn G. Stevens, 170 U. S. 113, 18 Sup. Ct. 544, 42 L. Ed. 969, and 
The F. H. Stanwood, 49 Fed. 577, 1 C. C. A. 379, the collision claim, 
which, if allowed, will absorb the entire fund, is entitled to priority. 
The Stevens Case is an authority for the proposition that a collision 
claim is entitled to priority over a statutory lien for supplies previous- 
ly furnished in a vessel's home port. There is nothing in the opinion 
of the court, however, manifesting an intention to extend to wages 
claims the principîe that liens arising out of tort are to be preferred 
to those arising out of seamen's contracts. In that connection the 
court says (170 U. S. 119, 18 Sup. Ct. 547, 42 L. Ed. 969) : 

"The ensc at bar, however, présents no question of the comparative 
ranlî of seamen's wages, wliich may dépend upon pecuiiar considérations, 
and which, according to the favorite saying of Lord Stowell and of Mr. 
Justice Story, are sacred liens, and, as long as a plank of the ship re- 
mains, the sailor is entitled, against ail otber persons, to the proceeds as a se- 
curity for his wages. 
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The vvhole question was fully considered by Judge Choate in The 
Steamboat Orient, 10 Ben. 630, Fed. Cas. No. 10,-569, and I do not 
find anything in the more récent décisions to authoritatively overcorae 
the conclusion that the clairas of seamen for their wages should be 
given priority over collision damages. The later décisions, outside of 
this district, are in conflict, some of them, The Daisy Day (D. C.) 
40 Fed. .538, for example, sustain the décisions hère, while others, 
The F. H. Stanwood, supra, for example, take the contrary view. 
It is urged in connection with the case last cited, that the seamen hère 
being implicated in the Saxe's collision, and, also, having a daim 
against a solvent owner, are barred from recovery, but I am not con- 
vinced that thèse circumstances are sufficient to defeat the seamen's 
claims, and I do not find anything to implicate them in the fault. 
That contention applies with much force to the master's claim. He 
was Gonducting the faulty navigation of the vessel and for such rea- 
son, as well as that arising from his position as master, he should not 
be permitted to recover, but the seamen were doubtless free from 
responsible participation in the négligence, and should not be deprived 
of their ordinary rights. 

A distribution of the fund will be made in conformity herewith. 



MOHRSTADT v, MUTUAL LIFE INS. CO. OF NEW YORK. 

(Circuit Court, E. D. Missouri, E. D. April 9, 190C.) 

No. 4,230. 

Clbbks or CorRTS' — Fées of Clerks of Circuit Court — Makisg Retckn to 
Wmt of IÎIrçoe. 

For màking return to an order contained in a writ of error to a 
Circuit Court direeting it "to send the record and proeeediugs aforesaid 
with ail tliings concerning the same" tb the Appellate Court, the elerk 
is entitled to charge the fee of 1.5 cents for each folio autliorized for 
making any -'return" by Rev. St. 828 [U. S. Comp. St 1001, p. G3.ô.] 

On Motion to Retax Costs. 

M. R. Smith, for plaintifï. 
Circuit Clerk, pro se. 

ADAMS, District Judge. This is a motion to retax the costs for 
preparing a return to the order contained in the writ of error issued 
to this Court direeting it "to send tiie record and proceedings afore- 
Faid with ail things concerning the saïue" to the Circuit Court of Ap- 
peals for the Eighth Circuit. The clcrk taxed the costs on the basis 
of 15 cents per folio of the mattcr contained in the return. The 
plaintiff insists that the clerk is entitled to only 10 cents per folio. 
Section 828, Rev. St. [U. S. Comp. St. 1901, p. 635] provides that the 
clerk shall be entitled to fées "for entering any return, rule, order 
continuance, judgment, decrce, or recognizance, or drawing any bond 
or making any record, certificate return or report, for each folio fifteen 
cents." The same section also provides that the clerk shall be en- 
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titled to fees "for a copy of any entry of record, or of any paper on 
file, for each folio teii cents." Manifestly there was intended to be 
a différence in the fees for a mère copy of an entry or paper on file 
and for an independent return made to any order of court. The writ 
of error required the clerk of this court to send "the record and pro- 
ceedings aforesaid with ail things concerning the same" to the Court 
of Appeals within a certain time fixed in the writ. 

Manifestly the discliarge of this duty by the clerk requires the ex- 
ercise of discrétion and judgment. He is called upon to détermine 
what is "the record and proceedings" in the case, to collect the same 
logether, arrange them, and make a return covering them. He is 
also called upon to exercise discrétion and judgment in the détermina- 
tion of what, if anything, he shall embody in his return under the 
other language employed in the writ, namely, "with ail things con- 
cerning the same." Literally speaking, if the clerk is merely to copy 
ail the record and proceedings of a case, he might feel constrained to 
literally copy ail the pleadings that may hâve been abandoned for new 
or amended pleadings and many other documents or papers not re- 
quired for the use of the Appellate Court. He is required to make 
a return to a spécifie order of the court, and this return, as already in- 
dicated, involves judgment, discrétion, and intelligent action, and not 
merely copying a paper or an entry of record in the case. The re- 
turn when made and filed in the office of the clerk of the Court of 
Appeals becomes the original record of that court upon which it 
proceeds to adjudge the right of the parties. In my opinion, the clerk 
is rig'ht in taxing for this service the fees allowed for a "return," 
15 cents a folio. This construction of the statu te is held to be cor- 
rect in Mcllwaine v. Ellington et al. (C. C.) 99 Fed. 133. To the 
same effect, also, is the case of Blain v. Home Ins. Co. (C. C.) 30 
Fed. 667. 

The motion to retax is denied. 
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BOARD OF COM'ES OF ONSLOW COUXTY et al. v. TOLLMAN. 

(Circuit Court of Appeals, Fourtli Circuit. May 1, 190C.) 

No. 640. 

1. Courts — Fedehal Courts — Jueisdiction — Comitv. 

Wliere a suit was broujîht by couiity conimissioners a,2.ninst a county 
treasurer aloue in a state court, in wliicli the only relief desired was an 
in.iunctiou to restrain tlie ))aynient ot certain coupons talïen froiu county 
railroad aid bonds, and there was no attenint in such suit to bave tlie 
court talio ix)Ssession of the funds aiiplicable to pay sucii coupons, tlie 
mère pendency thereof was no jrround for the refusai of the fédéral courts 
to take jurisdiction of a suit brousht by the holder of certain of such 
coupons to enforce payment thereof, and to enforce an alleged trust of 
funds applicable thereto. 

2. INJu^^cTI0N — Violation — Contempt. 

Where a temporary injunction was issued by a state court in a suit by 
county comniissioners against the county treasurer to restrain the pay- 
ment of certain county railroad aid bonds, compliance by the county 
treasurer with the lawful order of a fédéral court having jurisdiction of 
the parties, directing payment of such coupons in a suit by the holders 
thereon, would not constitute a contempt of the state court. 

3. Same— Modification op Ordee. 

Where, pending an injunction issued by a state court restraining a 
county treasurer from payiug coupons detached from county railroad aid 
bonds, a valid order requiring such payment was issued by a fédéral 
court in anotber suit, the remedy of the treasurer was not by a stay of 
proceedings in the fédéral court, but by an application to the state court to 
so modify its order as not to restrain the treasurer from obeying the 
fédéral court order. 

4. Courts — Fédéral Courts — Rules of Décision — State Constitution — Con- 

struction. 

Where at the time certain railroad bonds in question were issued by a 
county under statutory authority there was no opinion of the Suprême 
Court of the state construing a section of the state Constitution which it 
was subsequently claimed was violated by the statute under which tlie 
bonds were issued, the holder of coupons detached from such bonds 
thereon in a suit in a fédéral court was entitled to hâve such court put its 
own construction on such constitutional provision, unaffected by opinions 
of the state Suprême Court rendered after the issuanee of the bonds. 

[Ed. Note. — State laws as ruies of décision in fédéral courts, see notes 
to Wilsou V. Perrin, 11 C. C. A. 71 ; Hill v. llite, 20 C. C. A. 553.] 

5. Same. 

Where a railroad company to which county aid bonds were Issued 
acquired the same before any décision of the state court, construing a con- 
stitutional provision, alleged to bave been violated by the statute under 
which the bonds were issued, and was therefore entitled as a bona flde 
purchaser of the bonds to bave a fédéral court, in an action on coupons 
taken therefrom jmt its own construction on such constitutional provision, 
independent of subséquent opinions rendered by the Suprême Court of the 
state, the railroad's assignées of the bonds and coupons were entitled to 
the same rights, though they may hâve purchased after the rendition of 
such state décisions. 

6. Statutes — ^Passage — Ayes and Nays — Entry on Journal — Constitutiok 

— Construction. 

Const. N. C. art. 2, § 14, provides that no law shall be passed to impose 
any tax, or to allow counties to do so, unless the bill for the purpose shall 
hâve been read three several times on three différent days, and unless the 

145 F.— 48 
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ayos find navs on the second and tliird reading of tlie bll! slinll hâve boen 
entered ou tbe journal. Hdd tbat, wherè the House Journal showed 
tliat Laws N. C. 3885, p. 4;j9, c. 233, incorporatlng a railroad, and aiithor- 
izhig tbe issuance of coniity aid bonds, was passed by tbe tollowing vote : 
"Ayes 91, nays ... ; total . . ." — sucb record siUncieutiy sbowed tbat there 
was no négative vote east, imder the presuui])tion tbat tbe clerk of the 
IIouso ebarged witb tbe reeording of tbe vote perfonned bis duty, and 
hence siich record eonstituted a suilicient conipliance witb the Constitu- 
tion. 

T. Samk — Names of Membeks. 

Wbere tbe Honse Journal showing the passage of a bill in reeording the 
rei'/resentatives voting for the same added the respective counties from 
wliich représentatives came wherever there were two représentatives of 
tbe same suruaine, the record was not détective for failure to give the 
Christian names of the members. 

8. Same — Necessity of Roi.t,-Call Vote. 

Acts X. C. 1887, p. 70(!, c. 404, supplementing and amending an act to, 
amend tbe charter of the Wilmington, Onslow & East Carolina Railroad 
Company, was not a law passed for tbe imposition of a tax, or to ailow 
a tax to be imposed by counties, within Const. art 2, § 14, and was not 
therefore required by sucb section to be passed by a roll-call vote. 

9. Counties — Railroad Aid Bokus — Issuance. 

Act N. C. 1885, p. 445, c. 233, § 14, providing for tbe issuance of certain 
county bonds in aid of a railroad by a board of trustées, did not require 
tbat the bonds should be executed by sueh trustées. 

10. Same — Execution by County Commissioners. 

Act N. C. 1885, p. 4.39, c. 233, authorizing the issuance of certain railroad 
aid bonds by a county, being silent on the subject of the exécution of the 
bonds, such bonds wére properly executed by tbe county's board of com- 
missioners. 

11. Same — Execution — Statutes. 

Code, N. C. § 702, déclares that every connty shall be a body corporate 
and politic. Section 703 déclares that the powers of the county shall be 
exercised by tbe board of commissioners, or in pursuance of a resolution 
adopted by tbem. Section 704 autborizes the county to make contracts, 
and section 712 déclares that the clerk of the board shall record ail its 
proceedings, and enter every résolution or décision concerning tbe payment 
of money, and record tbe vote of each commissioner on any question sub- 
mitted to tlie board, if required by any member présent. Held that, wbere 
tbe records of a board of county commissioners did not show a formai 
resolution directing the exécution of certain railroad aid bonds, but such 
bonds were shown to bave been executed at a meeting of the board eon- 
vened for that purpose, and that ail five members of the board were 
présent during at least a part of the time required for the signing of the 
bonds, and a majority of tliem were présent during ail of such time during 
which the board was in session, the bonds were properly executed by the 
board. 

12. Bv]DE?jCE — Best and Secondary — Counties — Bonds — Execution. 

In an action on county bond.s, paroi évidence is admissible to establish 
the tacts concerning their exécution. 

13. Counties — Raii.eoad Aid Bonds — Delivery — Statutes. 

The provision of Act N. C. 1885, p. 439, c. 233, § 14, requiring delivery 
of certain county railroad aid bonds authorized by such acts to be deliv- 
ered by the board of trustées provided for, was direotory merely, and hence 
a delivery of the bonds by the county's board of commissioners did not 
invalidate tbem. 

14. Same — Intebest Paymea^ts — Time — Waiveb. 

A railroad Company entitled to railroad aid bonds Issued under I^aws N. 
C. 1885, p. 480, C. 233, was entitled to walve the provision of such act 
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authorking semiannual interest payments, and hence tlie fact that tlie 
bonds provided for annual interest paj-ments was Immaterial. 

15. Same — PowEES — Compromise of Suit. 

Under Code N. C, § 704, provlding that counties shall hâve power to 
sue and be sued In the name of their boards of commissioners, to make 
sueh eontracts and to purchase and hold such Personal property as may 
be necessary for the exercise of their powers, and to malîe such orders 
for the disposition or use of tlieir property as tlie interest of their inhabit- 
ants require, a county, on being sued by a raUroad conipany to compel 
the delivery of county railroad aid bonds, had power to compromise such 
litigation by surrendering its right to tlie railroad company's stock, which 
was of little or no value, in considération of the railroad company's sur- 
render of its right to receive a substantial portion of the bonds which the 
county had bound itself to deliver. 

16. Same — Spécial Taxation — Tbusts. 

Where taxes were levied and collected to pay coupons on railroad aid 
bonds issued by a county, the fund so collected was impressed with a trust 
in the hands of the county treasurer for the beuefit of the owners of the 
coupons. 

17. Equitt — Adéquate Remedt at Law. 

Where a county, having issued certain railroad aid bonds, claimed that 
the bonds were void, and instituted proceedings in a state court to restrain 
the county treasurer from paying money collected from taxes levied for 
the payment of coupons on the bonds, the remedy of the holder of such 
coupons at law was inadéquate, and he was therefore entitled to main- 
tain a suit in equity to compel the application of the taxes so collected 
to the payment of the coupons. 

18. Appeal — Eebors Reviewable — Modification of Decree. 

Where, on appeal from a decree directing application of certain county 
taxes to the payment of coupons detaehed from county railroad aid bonds, 
the fact that the decree erroneously dlrected the entire tax to be applied 
to the payment of complainant's coupons was not assigned as error, and 
appellant's counsel stated in argument that the only question desired to be 
raised on appeal was the validity or iuvalidity of the bonds, the Circuit 
Court of Appeals would not notice such error, although it was authorized 
to do so by Court of Appeals Rule No. 11 (90 Fed. cxlvi, 31 C. C. A. cxlvi). 

Appeal from the Circuit Court of the United States for tne East- 
ern District of North Carohna, at Wihnington. 
For opinion below, see 140 Fed. 89. 

E. K. Bryan (Duffy & Koonce and W. D. Mciver, on the brief), 
for appellant. 

George Rountree (J. O. Carr, on the brief), for appellee. 

Before GOFF and PRITCHARD, Circuit Judges, and McDOWELL, 
District Judge. 

McDOWELL, District Judge. This was a suit in equity, 
appellee being the complainant below. In 1885 the Législature of 
North Carolina passed an act (chapter 233, p. 439, Laws 1885) in- 
corporating the Wilmington, Onslow & East Carolina Railroad Com- 
pany. So much of that act as is hère of importance reads as follows : 

"Sec. 13. That any county, township, city or town along or near the Une of 
said railroad, or at any terminal point thereof, or at or near the Une of its 
extension, its branches, latéral or Connecting roads, or at their terminal points, 
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may snbscibe to the canital stock of the said company, and to tliis end it sliall 
be the diity of the county rommissioners and the proper authorities of siich 
oity ov town, upon the written applieation of auy three eommissioners appoint- 
ed in accordance with section four (provious to orgimîzation of said company) 
or the board of directors of the said Wilmington, Onslow and East Carolina 
Raiiroad, said application stating the amount whicli it is desired that said 
township, county, city or town shall subscribe to the capital stock of said 
company, together with a pétition of at least one-iîfth of the qualiiied votera 
thereiu, to appoint a day in which an élection sliall be held in such county, 
township, city or town in the manner prescriiied by law for holding othor 
élections, at which said élection the legally qualified voters shall be entitlod 
to vote for or agaiiist such sni)scriptiou, tbose tavoring such subsoi-iption on 
ballots written or printed 'Subscription,' and those opposing on ballots written 
or printed 'No Subscription' ; such élection shall be held after thirty days' no- 
tice, speeifying the amount of subscription to be voted for, and to vvhat com- 
pany it is proposed to subscribe, postcd at the court-bouse door and three 
other public places in said county, township, city or town, at the usual votiug 
places, and by persons appointod in the manner that persous are appointed for 
holding other élections in said county, township, city or town, and the returns 
thereof shall be uiade and tlie results declared and certified as prescribed by 
law in such other élections; and such results so certified shall be filed with the 
register of deods in said county, city or town, aud shall be taken ajs évidence of 
the same in any court in this state. 

"Sec. 14. That if the resuit of said élection shall show that the majority of 
the qualified voters of said county, townslii]i, city or town favor subscriiition 
to the capital stock of said raiiroad to the amount voted for in sucii élection, 
then said county eommissioners, or the proper authorities of said city or town, 
shall immediately mnke such subscription to the cajjital stock of said raiiroad, 
payable in cash or the bonds authorized to be issued under this act, as may 
be agroed upon, and appoint a board of trustées, corisisting of not less than 
three résident tax-payers of the county, township, city or town so voting, who 
shall issue the bonds of said county, townsliip, city or town to the amount so 
voted for at said élection, in such forms nnd dénominations and running for 
such length of time as may be determined on by said county connnissioners or 
proper authorities of such town or citj^ bearing interest at the rate of six per 
cent, per annum, and said interest to be payable seiuiaimually and evidenced 
by coupons on said bonds, and said trustées shall deliver said bonds so issued, 
or pay in cash as may be agreed, to said Wilmington, Onslow and East Carolina 
Raiiroad Company upon receiving thcrefor for the use and boueflt of said 
county, township, city or town, proper certificatos of stock in said Wilmington, 
Onslow and East Carolina Raiiroad Company to the amount of subscrijjfion 
so voted as aforesaid : Provided, howevor, that the said trustées shall deliver 
to the said Wilmington, Onslow and East Carolina Raiiroad Company one- 
fifth of the amount subscribed in bonds or cash as agreed at as early date after 
said élection as it is practicable to bave the bonds prepared, balance by instal- 
ments of one-fîfth. as the work progresses within the county or township mak- 
ing such subscription or in such as the cities or towns mailing subscriptions 
may be located, until the grading is done and cross-ties procured for the traclî 
in said counties respectively, when amount remaining shall be paid to said 
Wilmington, Onslow and East Carolina Raiiroad Company to complète the 
track, commencing at Wilmington and placing thereon ono freight and prs- 
seuger train combined." 

Section 15 provides for the levy of taxes to meet tlie interest on the 
bonds above mentioned and for payment of the principal. 

The act of 1885 was amended (chapters 89, 404, pp. 173, 706, Laws 
1887), but it is unnecessary to set ont thèse amendments. 

Under the authority of the above-mentioned statutes, on the péti- 
tion of the raiiroad company, the board of eommissioners of Onslow 
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county, N. C, submitted to vote the question of subscribing to $60,- 
000 of the capital stock of the said company. An élection was hekl 
on January 34, 1888, and the vote was declared and certified to be in 
favor of the subscription. The company, having constructed a part 
of its road, tendered to the commissioners half of the stock, and de- 
manded the issue of $30,000 of the county bonds. This demand was 
refused, and the company brought suit against the board of com- 
missioners. This action was removed to another county, and re- 
sulted adversely to the company. On appeal (Railroad v. Com'rs, 
IIG N. C. 563, 21 S. E. 205) the trial court was reversed. In the 
meantime the road had been complcted, and the name of the company 
had been changed to Wilmington, New Bern & Norfolk Railway 
Company, and under this name another action was commenced 
against the board of commissioners, in which name a covmty is sued 
(Code, § 704) to compel the delivcry of the remaining $30,000 of 
bonds. After the resuit of the appeal in the first action was known, 
the two actions were settled by compromise. The terms of the 
compromise agreement will be hereinafter set out. It is sufiicient 
to say hère that the agreement was, in effect, that the county should 
surrender any right to the stock, which was regarded as valueless, 
and should issue only $40,000 of bonds. Thereupon the two actions 
were dismissed, the orders of dismissal setting out briefly the nature 
of the compromise. The bonds— 20 for $1,000 each and 40 for $500 
each — were executed and- delivered to the railway company on 
March 3, 189G. The bonds provided for interest payable annually 
on the Ist day of January at 6 per cent., and were in form the ordi- 
iiary 10-40 year coupon bonds. The récital on the face of the bonds 
of the authority for their issue will be set out later on. 

The bill allèges that the complainant and others purchased the 
said bonds for value in open market, without any notice of irregu- 
larity or illegality; that complainant is the owner of the coupons 
due on January 1, 1904, from 30 of the $500 bonds and from 19 of 
the $1,000 bonds, having a face value of $3,040, and that he bas duly 
demanded payment thereof from the treasurer of Onslow county, 
and that payment bas been refused. The bill not only urges the 
validity of the bonds and coupons under the act of 1885, but asserts 
that, even if this act be insufficient, authority for the issue of the 
bonds existed under certain sections of the Code of 1883. 

It is further alleged that the reason for the treasurer's refusai is 
that the commisioners of Onslow county, in an action brought by 
them against the said treasurer, hâve secured a temporary injunction 
from the superior court of that county, restraining him from paying 
said coupons. It appears from the record before us that this action, 
which was instituted before complainant's bill was filed, is still pend- 
ing; that the only decree so far rendered is the one above described; 
and that the ground for the restraining order is the alleged invahdity 
of the bonds. The défendants in the suit at bar are the board of 
commissioners of Onslow County, and E. W. Summersill, the treas- 
urer of said county. 
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It should also be stated that the bill allèges tliat the interest cou- 
pons falling due prior to those in suit hâve been regularly paid, and 
that a tax sufficient to pay said last-mentioned coupons had been 
levied and coUected, and that the fund thus derived is in the hands 
of the treasurer. The bill allèges a trust in behalf of complainant and 
the other holders of the coupons; that if not restrained the treasurer 
will make way with or dispose of the fund in his hands, and prays, 
inter alla, for a restraining order, and that a receiver be appointed 
to take and hold the fund pending final decree. 

The answer of the défendants need not be set out in détail. It 
controverts the validity of the bonds on several grounds, which will 
be hereinafter stated and considered. 

The first decree of the court below déclares the bonds and cou- 
pons valid. The last decree, dated November 11, 1905, reads as 
follows : 

"It appearing to the court, by the pétition of the complainant herewith filed, 
that the défendants refuse to pay the <»upons in suit in the main action, and 
which hâve hei'etofore been adjudged to be valid obligations of the county of 
Onslow, it is ordered that J. O. Carr, Esq., of Wilmington, N. C, be appointed 
receiver in this behalf, and that the défendants place in his hands and under 
his control the moneys In the treasury of Onslow county, proceeds of the tax 
levied for the purpose of paying the coupons on the bonds issued in sub- 
scriptioR to the capital stock of the Wilmington, New Bern & Norfolk Railroad, 
and due on January 1, 1904, together with a sufflcleut snm, with interest there- 
on, and that he hold the same subjcct to the further order of this court. It is 
also ordered that the said receiver enter into bond, with surety to be approved 
by the judge of this court, in the pénal sum of flve thousand dollars, with the 
conditions for the faithful performance of his trust as such receiver. The 
défendants allowed to appeal without giving supersedeas bond." 

The numerous assignments of error need not be considered in the 
exact order of assignment. 

The first question that should engage our attention arises from the 
contention that the trial court, on principles of comity, should bave 
declined jurisdiction of this suit because of the pendency in the su- 
perior court of Onslow county of the action brought by the board 
of commissioners against the treasurer of that county. We are un- 
able to find that there was any error hère. The action referred to is 
a suit in equity, founded on what is in essence a pure bill for injunc- 
tion, to which the board and the treasurer are the only parties. A 
temporary injunction, restraining the treasurer from paying the 
coupons hère in suit, had been granted prior to the institution of the 
suit below. So far as we can learn from the record of the action in 
the superior court, the only possible further relief that can be properly 
granted in that action is to perpetuate the temporary restraining 
order. It cannot, of course, be contended that the appellee hère 
would in anywise be bound by any decree rendered in an action to 
which he is not a party. Hence we can perceive no reason why the 
court below should hâve refused to proceed. The mère priority of 
mstitution of the action in the superior court does not in the least 
require that the court below should hâve refused complainant the 
relief to which he is entitled. The rule governing the relations of 
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courts of co-ordinate jurisdiction where there is a conflict of jurisdic- 
tion, is clearly and fuUv stated in Farmers' Loan Co. v. Railroad Co., 
177 U. S. 51, 61, 20 Sup. Ct. 564, 568, 44 L. Ed. 667: 

"The possession of the res vests the court which lias first aequired jurisdic- 
tion with the Power to liear and détermine ail controversies relating tbereto, 
and for the time being disables other courts of co-ordinate Jurisdiction from 
exercising a lilve power. ïbis rule is essential to the orderly administration 
of justice, and to prevent unseemly conflicts betwcen courts whose jurisdiction 
embraces the sanie subjects and persons. Nor is this rule restricted in its 
application to cases where property bas been actually seized under judicial 
process before a second suit is instituted in another court, but it often applies 
as well where suits are brougbt to enforce liens against spécifie property, to 
marshal assets, administer trusts, or liquidate insolvent estâtes, and iu suits of 
a similar nature where iu the progress of the litigation the court may be com- 
pelled to assume the possession and control of the property to be affected. 
The rule has been declared to be of espeeial importance in its application to 
fédéral and state courts." 

But in tlie action in the superior court that court has net taiten pos- 
session of the fund, and the action is not in any sensé one to enforce 
a lien, to marshal assets, to administer a trust, to liquidate an insolvent 
estate, or of a nature at ail similar to any such action. We give the 
members of the board crédit for good faith, and therefore we regard 
the action that they hâve brought against the treasurer as one intended 
merely to prevent the treasurer from paying the coupons now in suit 
until the holder has in some court of compétent jurisdiction, having 
the proper parties before it, decided that the coupons are valid obliga- 
tions. The members of the board doubtless reasoned that the treasurer 
had no such interest in the question as to lead him to risk a judgment 
for costs against himself by refusing to pay the coupons; and, as it vvas 
impracticable otherwise to secure an adjudication of the question as to 
the validity of the coupons, they took the only practicable course open 
to them to make it incumbent on the coupon holders to sue for payment, 
and thus enable themselves to contest the validity of the coupons. The 
suggestion that the treasurer will be in contempt of the superior court 
should he, in obédience to the order of the court below, pay the fund 
in his hands to the receiver, seems to us without foundation. If such 
suggestion be sound, the appellee is as much bound by the decree ren- 
dered by the superior court as he would be if he had been made a 
party to that suit. The injunction of the superior court necessarily 
means no more than that the treasurer must not voluntarily pay the 
coupons. It does not mean that he shall not obey the lawful order 
of another court having jurisdiction of the parties. If the treasurer 
should, the decree below being affirmed, refuse to deliver the fund 
in his hands to the receiver, he will be in contempt of the court below ; 
but obédience to such decree cannot be properly regarded as a con- 
tempt of the Superior Court. If, however, there be any possible 
doubt on this point, the remedy of the treasurer is not a stay of pro- 
ceedings in the court below, but an application to the superior court 
to so modify its order as not to restrain the treasurer from obeying 
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the lawful order of a court of co-ordinate jurisdiction and equal rank. 
And this relief we doubt not will be there readily granted. 

We shall next consider the contention that the statutes under which 
the bonds in question were issued were not enacted in accordance 
with the requirements of the Constitution of North CaroHna. 

We hâve not thought it necessary, in view of tlie conclusion we 
liave reached, to consider the contention of counsel for appellee that 
chapter 89, p. 172, Acts 1887, amending the act of 1885, did not 
require a roll-call vote. We shall assume the contrary. The validity 
of the act of 1885 and of the amendment, above mentioned is assailed 
on the ground that article 2, section 14, of the Constitution of North 
Carolina was not complied with, in that the yeas and nays were not 
duly entered. The language of article 2, section 14, of the Constitu- 
tion is, so far as is now material. as foUows: 

"No law shall be passed * * * to impose any tax * * * , or to allow 
the couDties * * * to do so, unless the hill for the purpose shall hâve 
beon read three several tiines * * * which readings shall hâve been on 
three différent days ; * * * and unless the yeas aud nays on the second 
and third reading of the bill shall bave been entered ou the Journal." 

The facts as to the journal entries are set forth in the record in three 
différent methods: By certificates made by the Secretary of State; 
by examined extracts from the printed and published volumes 
of the journals; and by examined copies of the original journals. 
The entries as to the vote on the second and third readings 
of the act of 1885 in the House need not be hère set out, 
as they, if differing in any essential respect, more nearly 
comply with the interprétation of the Constitution contended 
for by counsel for appellant than do any of the entries on the 
Senate Journal, or the entries on the House Journal concerning chap- 
ter 89, p. 172, of the Acts of 1887. The ground for appellants' conten- 
tion is as fully shown as need be by the foUowing copy of the entry made 
in the Senate Journal of the vote on the second reading of the act of 
1885, and the copies of the entry made in the House Journal on the 
second reading of chapter 89, p. 172, of the Acts of 1887, and the trans- 
cript thereof in the House Journal as published : 

"Senate Journal, Feby. 26, 18S5. 

"H. E. No. 461. S. B. No. 727. Bill to incorporate the Wilmington, Onslow 
and East Carolina Raih-oad Company, passed its second reading. Ayes, 34. 
Noes, ..., as follows: 

"Tliose voting in the affirmative were Jlessrs. Alexander, Bason, Bond, 
Brown, Buxton, Chadbourne, Connor, Cooper, Cowan, Dotson, Franklin, Gra- 
ham, Gudger, Hacisett, Ilill, Iloleman, Ilorne, Johnston, Kennedy, Lewis, Ma- 
son, Means, Parker, Poole, Rountree, Scott, Simmons, ïate, Thomas, ïhoiiip- 
sou, ïodd, Troy, Twitty, Williams— 34." 

"House Journal, Feby. 11, 1887. 

"House of Représentatives. 

"February llth, 1887. 
"A message is received from the Senate transinitting the foUovving bills and: 
resolutions, wbieh are referred as follows : 
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"H. B. 744, substitute for S. B. 205. A bill to bc entitled 'An act to amend 
an act to ineorporate the Wilmington, Onslow and East Carolina Railroad 
Company,' being chapter 233, p. 439, of tbe Laws of 1885. Plaeed on the 
calendar. 

"Ilouse of nepresentalives. 

"February ISth, 1887. 
"Calendar. 

"H. B. 744. S. B.* 21).5. A bill to ineorporate the Wilmington, Onslow and 
East Carolina Railroad Company, is put on Us second reading, and passes by 
tbe following vote: 

"H. B. —, 744 — 

"S. B. — 205 — 



"Messrs. Speaker, 

Abell, 

Allnian, 
-Ashoraft, 
-Beeson, 

Bell, 
-Bennett, 
-Bingham, 

Blevins, 
-Blount, 
-Brogdon, 
-Chandler, 
-Chappell, 
-Cheek, 
-Cberry, 

Cbillcut, 
-Coffey, 
-Copeland, 

Crawford, of Haywood, 

Crawford, of MeDowell, 

Crensbaw, 
-Crisp, 

Crooii], 
-Doughton, 
-Davis, 

Deaver, 
-Dorsett, 
-Ellis, 

Evans, 
-Ewart, 

Fariner, 

Franklin, 

l'elton, 

Fries, 

Gatling, 

Gray, | 

-Green, '■' 

Ilalstead, 
-Ilamjjton, 

Ilarrington, 
-llaj'es, 

Hinton, 
-Holloway, 
-Ilolnian, 

HolT. 

Hoover, 

Howe, 

Hull, 



.Tordan, 

Kell, 
King, 

Ijane, 

Leazar, 

Lindsey, 

■ — I-ong, 
— r.yon, 

Alaeon, 

Mangmn, 
; - — Manning, 
: Martin, 

Mills, 

Moore, 

Morgan, 

[ MeClure, 

i McKinnon, 

'■- — MeMillan, 

Newsoin, 

• — Oakley, 

Osborne, 
• — Overman, 
- — Parham, 

I *arson. 
- — l'ascball, 

l'atton, 

Pearson, 
- — Person, 
Pinnix, 

Pitman, 

Pritcbard, 
Pritehett, 

l'roetor, 
- — Rawls, 

Rfcdding, 

- — liegan, 
■ — Sanders, 
- — Sbarp, 

Sbaw, 

• — Sfbenck, 

Snell, 

Siiipes, 

• Sorrcll, 

■ — Soutlierland, 
Speller, 

Staneill, 
— Steveus, 
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Stewart, 


Watts, 


-Siitton, 


Webster, of CasweU, 


-Surratt, 


Wells, 


-Swniii, 


White, of Halifax, 


-Tpuilile, 


- — Wliite, of Perquimans, 


-Tlioiiiiis, 


Williams, 


Tilley. 


-^-Williauison, 


Turner, 


Wilson, 


-AViird, 


■ — Wimlierly, 


Wiitson, of TTyde, 


■ — Woody, 


Wfitson, of Vaiice, 


- — Wortb, 


"Waters, 


■ — York, 


Ayes GO 




Nays Total 


»» 



The copy of the record as publislied concerning the vote set eut in 
the extract just above reads as folio ws : 

"Ilouse of Représentatives. 

"Friday, February 18, 3887. 

"Bills are talten from the calendar and disposed of as follows: 

"II. B. 744. S. B. 295. A bill to [ameud, etc., omitted] ineorporate the Wil- 
mington, Onslow and East Carolina Railroad Company, is put on its second 
reading and passes by the following vote : Tbose voting in the affirmative are: 

"Messrs. Ashcraft, Beeson, Bennett, Biiigham, Bloiint, Brogdon, Chandler, 
Chîiiipell, Clieek, Cherry, Coffey, Copeland, Crisp, Doughton, Davis, Dorsett, 
Ellis, Ewart, Green, Ilanipton. Hayes, Holloway, Holman, Jordan, King, 
Lindsey, Long, Lyon, Mnnning, Martin, Meares, Morgan, McClure, McKinnon, 
McMillan, Newsom, Oakley, Overnian, Parham, Paschall, Person, Pinnix, 
Pritchett, Rawls, Redding, Regan, Sanders, Sharp, Shaw, Schenclt, Snipes, 
Sorrell. Southerland, Spellar, Stevens, Sutton, Surratt, Swain, Temple, Thomas, 
AVard, Watts, White of Halifax, White of Perquimans, Williamson, Wimberly, 
Woody, Worth, and York— C9." 

The bonds hère in question were delivered to the railroad company 
in 1896. Just when the appellee purchased the bonds held by him is 
not shown. It was later than June 19, 1900, but how much later 
iloes not appear. We hâve found no opinion of the Suprême Court 
of North Carolina bearing upon the construction of the Constitution 
in regard to the method of recording roll-call votes earlier than Smath- 
ers V. Com'rs, 125 N. C. 480 (1899) 34 S. E. 554, and Debnam v Chitty, 
131 N. C. 657 (1902), 43 S. E. 3 ; in other words, at the time the bonds 
were issued to the railroad company, the Constitution had not been con- 
strued in respect to the question now under considération. We are 
iherefore of opinion that appellee bas a right to insist that we put 
Dur own construction on the constitutional provision, and that, if we 
are of opinion that the acts in question were validly enacted, his rights 
cannot be affected by the two opinions above mentioned. That appel- 
lee may bave becorae a purchaser after the publication of the opinion 
in the Smathers Case or even after that in Debnam v. Chitty, seems to 
us to be of no moment. The railroad company was a bona fide pur- 
chaser for value, and there had then been no décision which so much as 
suggested the possibility that the Suprême Court of North Carolina 
would construe article 2, § 14, as it bas since done. Consequently, if 
the railroad company were now the holder of the bonds, and if it were 
the appellee hère, it would bave a right to insist that this court put 
its own construction on the constitutional provision. If so, its suc- 
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cessor in iiiterest, even if sucli successor bouglit witli full knowledge 
of both the above-mentioned opinions, bas this same right. Sticli 
conclusion is necessary in order to give to the predecessor the full 
value of its right. See Com'rs v. Belles, 94 U. S. 104, 109, 24 L. 
Ed. 46 ; Com'rs v. Clark, 94 U. S. 278, 286, 24 L. Ed. 59 ; Cromwell 
V. County, 96 U. S. 51, o9, 24 L. Ed. G81 ; New Buffalo v. Iron Co., 
105 U. S. 73, 75, 26 L. Ed. 1024. That we should in this case put 
our own construction on the constitutional provision in question is 
settled by a long line of décisions by the Suprême Court of the United 
States, only a few of which need now be mentioned. 

In Burgess v. Seligman, 107 U. S. 20, 33, 2 Sup. Ct. 10, 27 L. Ed. 
359, it is said: 

"So wlien contracts and transactions hâve been entered into, and rigbts 
hâve accrued thereon under a particnlar state of the décisions, or when there 
has been no décision of the state tribunals, tlie fédéral courts properly claim 
the right to adopt their own interprétation of the law applicable to the case, 
although a différent interprétation may be adopted by the state courts after 
such rigbts hâve accrued." 

See, also, Carroll County v. Smith, 111 U. S. 556, 562, 4 Sup. Ct. 
539, 28 L. Ed. 517 ; Bolles v. Brimfleld, 120 U. S. 759, 763, 7 Sup. 
Ct. 736, 30 L. Ed. 786; Folsom v. Ninetv-Six, 159 U. S. 611, 627, 
16 Sup. Ct. 174, 40 E. Ed. 278; Stanley County v. Coler, 190 U. S. 
437, 445, 23 Sup. Ct. 811, 47 L. Ed. 1126; Coler v. Com'rs (C. C.) 
S9 Fed. 257, 261. 

Wilkes County v. Coler, 180 U. S. 506, 519, 21 Sup. Ct. 458, 45 
L. Ed. 642, was a case in which the Suprême Court of North Carolina 
had prior to the issue of the bonds indicated that it would rule as 
it did in cases decided after the issue of the bonds. We quote: 

"After the décision in State v. Fatterson, rendered as at)ove stated before 
the bonds in suit were issued, it might hâve heen anticipated that the same 
court vi'ould hold as they did in the subseciuent cases. * • *" Page 517, 
of 180 U. S., page 4G2 of 21 Supt. Ct., 45 L. Ed. G42. 

Consequently, nothing therein said can be properly considered as 
more than obiter as applied to the case at bar ; for hère there had 
been prior to the issue of the bonds no décision construing the Con- 
stitution as has since been done, and no intimation that such construc- 
tion would ever be given it. We cannot believe that it was intended 
by the Wilkes county opinion (page 519, of 180 U. S., page 458, of 21 
Sup. Ct., 45 L. Ed. 642) to hold that the fédéral courts cannot, in 
proper cases, independently construe state constitutions. 

In addition to the cases cited hereinabove see Rowan v. Runnels, 
ô How. 134, 139, 12 L. Ed. 85; Gelpcke v. Dubuque, 1 Wall. 175, 
206, 17 L. Ed. 520; Havemever v. lowa County, 3 Wall. 294, 303, 
18 L. Ed. 38 ; Olcott v. Supervisors, 16 Wall. 678, 690, 21 L. Ed. 382 ; 
thompson v. Perrine, 103 U. S. 800, 819, 26 E. Ed. 612; Tavlor v. 
Ypsilanti, 105 U. S. 60, 70, 26 L. Ed. 1008; New Bufifalo v. Iron 
Co., 105 U. S. 73, 75, 26 L. Ed. 1024; Railwav Co. v. Doe, 114 U. S. 
340, 352, 5 Sup. Ct. 869, 29 L. Ed. 136; Anderson v. Santa Anna, 
116 U. S. 356, 362, 6 Sup. Ct. 413, 29 L. Ed. 633 ; Pleasant Township 
V. Insc. Co., 138 U. S. 67, 72, 11 Sup. Ct. 215, 34 h. Ed. 864; Eoeb 
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V. CoInmMa, HO U. S. Vi2, 492, 21 Sup. Ct. 17!, 4,j L. Ed. 2S0---a1! 
cases in which the Suprême Court of the United States liad undcr 
considération the construction of state Constitutions. 

In Stanley County v. Colcr, 190 U. S. 437, 444, 445, 23 Sup. Ct. 
811, 47 L. Éd. 1126, the following language is used : 

"ïhe geiicrnl rnle ùndoubteclly is th.it we accopt the intcrjivotation put by 
the State courts upoii tlie state Ooiistitutioiis inul stauites. Therc are excep- 
tions to t)ie l'ule. * * * Biu-iiess v. Seli,^inaii was applied in Folsoui v. 
îJlnety-Six, I-jO U. S. 611, 16 Snp.'ct. 174, 40 L. Ed. 2TS, to sustain the validity 
of boiuls issiied t)y tlie defeuchuit towushi]). * * * After the l)onds wero 
issued the Suprême Court of the state decided tliat the statntes autliorizing the 
issue of the bonds were unconstitutioiial. Tliore had heen no décision to that 
effect prier to the issuing of the bonds. AVe lield that the décision of tlie 
Suprême Court was not blnding, and construed the Constitution and statutes 
l'or ourselves, and sustained the bonds." 

It seems to us, therefore, clear that we should examine and construe 
the constitutional provision hère in question, and in the light of such 
construction détermine the vaUdity or invalidity of the statutes under 
which the bonds were issued. 

We hâve carefully considered the two North Carohna cases above 
referred to. In the Smathers Case, supra, the indication is that the 
court was of opinion that if there were no nay votes on the second 
or third reading of a roll-call bill, this fact must be affirmatively 
shown by a statement to this effect on the journal In this respect, 
however, the statement of facts and the opinion are quite meagre, 
and the language of the latter is perhaps properly to be treated as 
mère dictum, as the statute there under considération was clearly 
invalid because the first and second readings in the Senate took place 
on the sanie day. 

In the case of Debnam v. Chitty, supra, the majority of the court 
held that the constitutional requirement had not been complied with. 
We quote as foUows : 

"We find on one page of the .Tournai the following wrltten ontry : 'II. B. tS, 
a bill to inoorporate the Jlurfreesboro Railroad Company, passes its tîiird 
reading by the foliowing vote, and is ordered to be sent to the Sonate witliout 
en.grossment.' On the following page is a printed blank, which, wlth the 

entries in ink, reads as follows: 'II. B. 948; S. B Messrs. Speaker (hère 

follows the printed names of ail the members of the House, with a simple (...) 

opposite ninety-four names). Ayes 94: naj'S ... : total ' The only wrltten 

entries are the figures '948' after the capital letters 'H. B.,' the dashes opposite 
the names, and the figures '94' after the word 'ayes.' The dotted Unes after 
the letters 'H. B.' and 'S. B.,' and after the words 'ayes' and 'nays' and 'total,' 
are ail printed. There Is not the seratch of a peu after the words 'navs' and 
'total.' l'roin this it ap]iears that 94 members wliose names are marked voted 
in the affirmative, while there is no statement as to those voting in the néga- 
tive. If there were any members voting in the négative, their names should 
liave been entered upon the .lourn.al ; while if there were noue so voting. that 
fact should be affirmatively stnted. To say tliat the niere failure to fill out a 
printed blank is au affirmative déclaration that there were no nays is a propo- 
sition that does not commend itsclf oither to our views of language or of law." 

The following is taken from the dissenting opinion of Judge Clark: 

"There being some doubt as to the accuracy of the printed journals, a cer- 
tified transcript of the passage of this act from the manuscript Joiu-nals has 
been made a part of the record, from which it appears as follows : 
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" 'House .Toumnl. 41 st day. 

" 'H. E. 918. Pusses its second reading, ayes 70' (names being entered) : 
'iioes, noue.' 

" 'House .Tournai, 4G8t day. 

'"II. B. 9-18. l'assed tli'ird reading by t'ollowing vote: ayes, 04' (giving 
names) 'nays, . . .' 

"The expression, 'l'asses by the following vote, ayes 94' (giving names) ; 
'nays, . . .,' is as express and intelligent a déclaration that there were no néga- 
tive votes as it tbe word 'none' liad been used. 

"'Nays, ...,' aller tlie words, 'liasses by following vote,' and giving those 
voting aye, can couvey no otber meaning. Is it ]iot liypercritical to say that 
'nays, ...,' did not mean that there were no names in the négative? 

"The Constitution requires that the 'ayes' and 'noes' shall be entered on the 
journal, and it cannot be seon that this requirement has been complied with 
wlien it does not affirmatively appear that tliere were no 'noes,' but that fact 
does sufficiently and elearly appear from above transcript ot the .l'ournal of the 
House. It is but just to the plaintitï to say that when he brouglit this action 
and flled bis complaint, he had only before him the printed journals, which 
omit the words (on the third reading in the House) 'nayis, ...,' which do ap- 
pear in the manuscript journal." 

After the most careful considération that we hâve been able to give 
the subject, we find ourselves unable to adopt the construction given 
the clause in question by the learned Suprême Court of North Caro- 
lina. Recurring now to the journal entries in the case at bar, we are 
of opinion that thèse entries comply with the constitutional require- 
ment. We shall for présent purposes, without expressing an opinion 
on the question, assume that if there are a minority of members voting 
nay on a roU-call bill, a record should be made of such nay votes, 
as well as of the yea votes. But under this assumption the utmost 
that can be said, as we think, is that it was the duty of the clerks 
of the House and Senate to record both the yea and the nay votes. 
We cannot présume that thèse officers failed to perform this duty. 
Indeed the presumption is just the reverse. As was said in Brodnax 
V. Groom, 64 N. C. 244: "The courts must act on the maxim 'Omnia 
prsesumuntur.' " Giving effect, then, to this presumption, we are 
bound to act on the supposition that there was no négative vote cast 
on either of the roll calls above mentioned. It follows that the onh' 
votes cast were yeas, and thèse were recorded. While the yea votes, 
if any are cast, are to be recorded, and while the nay votes, if any 
such are cast, are to be recorded ; yet if no mcmber votes nay there 
are of course no nay votes to be recorded. Ilence, for the clerk, un- 
der such circumstances, to write m words on the journal — ^"Xay votes 
none" — seems to us to be mère work of supererogation, ccrtainly not 
required under any assumption by the lettcr of the Constitution. 

The reasoning above may perhaps be better expressecl in slightly 
difterent form. It is the duty of the clerk to enter the nay votes 
as well as the yea votes. If the record sliows only yea votes, the 
clerk has either (1) failed to do his duty; or (2) there were no nay 
votes. The court, under the circumstances of the case hère, must 
présume that the clerk has done his duty. Consequently, the onlv 
X^ermissible déduction is that there were no nay votes. It follows that 
the clerk has recorded every vote cast, and has certainly complied 
with the constitutional provision in so far as its meaning is expressed. 
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In Debnam v. Chitty the Constitution is construed to mean: It is 
the dnty of the clerk to enter the yea and the nay votes, and, if there 
be no nay votes, it is further his duty to affirmatively so state. The 
Constitution is not thus written, and we find ourselves unable to reach 
the conckision that such intent is either necessarily or fairly to be 
imphed. The subject then under considération by the constitutional 
convention was known to be of such far-reaching importance that we 
are constrained to believe tliat such intent, had it existed, would not 
hâve been left to mère impHcation. Moreover, we hâve been able to 
think of no sufficient reason for adding to the Constitution by im- 
plication such a requirement. If ail the votes cast are affirmative 
(and it is clear that such is hère the only permissible hypothesis), 
and if ail thèse are duly entered, we do not perceive why the Con- 
stitution makers should bave intended that something further be 
added to the record; especially as such further matter is necessarily 
a mère conclusion, which under the rules of law must be drawn in 
any event from the silence of the record. The Constitution in the 
words selected by its authors requires the entry of votes. In enter- 
ing on the journal "nay votes noue," the clerk is undeniably not en- 
tering nay votes. As the Constitution is silent concerning nay votes 
in cases where the only votes cast are yeas, we think the proper, if 
not the necessary, implication is that no entry concerning the non- 
existent nay votes is required. 

But it is not necessary that it should be conclusively shown that 
the implied intent found by the Suprême Court of North Carolina 
.should not be found to exist. It is all-sufficient if there be a reason- 
able doubt as to the existence of an intent which can be found only 
by implication, and surely the absence of any good reason for adding 
to the requirements of the Constitution by implication is sufficient to 
create such doubt. "On more than one occasion this court has ex- 
pressed the cautions circumspection with which it approaches the con- 
sidération of such question, and has declared that in no doubtful 
case would it pronounce a législative act to be contrary to the Consti- 
tution." Dartmouth Collège v. Woodward, 4 Wheat. 518, 625, 4 L. 
Ed. 629. "* * * If I could rest my opinion in favor of the con- 
stitutionality of the law on which the question arises on no other 
ground than this doubt, so felt and acknowledged, that alone would 
in my estimation be a satisfactory vindication of it." 

Ogden V. Saunders, 12 Wheat.'213, 270, 6 L. Ed. 606. "The ques- 
tion to be determined is whether the statute in this respect is valid. 
* * * The duty which the court is called upon to perform is al- 
ways one of great delicacy, and the power which it brings into activity 
is only to be exercised in cases entirely free from doubt." Von Hoflf- 
man v. City, 4 Wall. 535, 549, 18 L. Ed. 403. "This court has the 
power to déclare an act of Congress to be répugnant to the Consti- 
tution, and therefore invalid. But * * * every doubt is to 
be resolved in favor of the constitutionalitv of the law." The Mayor 
V. Cooper, 6 Wall. 247, 251, 18 E. Ed. 851. "In Commonwealth v. 
Smith [4 Binn. 123] the language of the court was: Tt must be 
remembered that for weighty reasons it has been assumed as a prin- 
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ciple in construing Constitutions by the Suprême Court of tlie United 
States, by this court, and by every other court of réputation in the 
United States, that an act of the Législature is not to be deciared 
void unless the violation of the Constitution is so manifest as to leave 
no room for reasonable doubt' And in Fletcher v. Peck [6 Cranch, 
87, 3 L. Ed. 162] Chief Justice Marshall said: 'It is not on sHglit 
implication and vague conjecture that the Législature is to be pro- 
nounced to hâve transcended its powers and its acts to be considered 
void. The opposition between the Constitution and the law should 
be such that the judge feels a clear and strong conviction of their 
incompatibility with each other.' It is incumbent, therefore, upon 
those who affirm the unconstitutionality of an act of Congress to show 
clearly that it is in violation of the provisions of the Constitution. 
It is not sufïicient for them that they succeed in raising a doubt." 
Légal Tender Cases, 13 Wall. 4.57, 531, 20 L. Ed. 287. "Every pos- 
sible presumption is in favor of the validity of a statute, and this 
continues until the contrary is shown beyond a rational doubt. 
* * * The safety of our institutions dépends in no small degree 
on a strict observance of this salutary rule." Sinking Fund Cases, 
99 U. S. 700, 718, 25 L. Ed. 496. "The elementary rule is that 
every reasonable construction must be resorted to, in order to save 
a statute from unconstitutionality." Hooper v. California, 155 U. S. 
648, 657, 15 Sup. Ct. 207, 39 L. Ed. 297. "Such act is presumed to 
be valid unless its invalidity is plain and apparent. No presumption 
of invalidity can be indulged in; it must be shown clearly and un- 
mistakably. This rule has been stated and followed by this court 
from the foundation of the government." U. S. v. Ry. Co., 160 U. 
S. 668, 680, 16 Sup. Ct. 427, 40 L. Ed. 576. « * * * Before a 
court is justified in holding that the législative power has been ex- 
ercised * * * in conflict with restrictions imposed by the funda- 
mental law, the * * * conflict should be clear." Fairbank v. 
U. S., 181 U. S. 283, 285, 21 Sup. Ct. 648, 45 L. Ed. 862. 

It will be observed that we do not base our conclusion on the dis- 
tinction, noted in the dissenting opinion above quoted in Debnam v. 
Chitty, between an entire want of entry concerning nonexistent néga- 
tive votes and the entry — "Nay ...." To write or hâve printed the 
word "nay" at the foot of a roll-call record, and to leave entirely 
blank the space thereafter intended for the number of négative votes, 
seenis to us practically the same thing as making no mention of nay 
votes. We prefer to base our conclusion on the grounds above stated. 

The objection that the record of the voting does not give more than 
the surnames of the members of the gênerai assembly seems to us to 
be without merit. From the copy of the House Journal set out above 
it will be seen that, where there happened to be two members of the 
House of the same surname, they are distinguished by stating their 
respective counties. Consequently, giving the surnames on the jour- 
nal is a sufficient compliance with the Constitution. 

The amendment, referred to as chapter 404, p. 706, Acts 1887, was 
not passed by a roll-call vote. W^e hâve been unable, however, to 
perceive any reason why it should hâve been necessary to thus enact 
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it. This act does not impose any tax, or allow any county, cîty, or 
town to do so. See Browii v. Stewart, 134 N. C. 357, 46 S. E. 741, 
Com'rs V. Stafford, 138 N. C. 453, 50 S. E. 863. 

One objection to tlie validity of the bonds is based on the contention 
that tliey were not legally executed. The bond copied in the record 
reads as follows: 

"United States o£ America. 

"State of North Caroliua. County of Onslow. 

"Six Per Cent. Ton-Forty Year Coupon Bond. 

"Interest Payable Annually on the First Day of January in Each Year. 

"Principal Payable on the First Day of January, A. D., Nineteen Hundred and 

Thirty-Six. 

"Kuow ail nien by thèse présents, that for value rcceived, the Comity of 

Onslow, in the State of Xortli Carolina, promises to pay to — ■ or liearoi-, 

the full sum of five hundred dollars. Ijawitil nioney of the United States of 
America, payable at the office of the County Treasurer of said County of 
Onslow, on tho first day of January, Anno Domini, nineteen hundred and 
thirty-six, with interest on said principal sum at the rate of six per cent, per 
annum until paid. Said interest payable annually, on the first day of January, 
in each year at the office of said Treasurer of the County of Onslow, according 
to the ténor of the coupons hereto annexed, upon présentation and surrender 
of said coupons, respectively. 

"This bond is one of a séries of sixty bonds, forty of which are of the de- 
nomination of flve hundred dollars each, and twenty of which, are of the de- 
nomination of one thousand dollars each. AU of like date and ténor a.cgre- 
gating forty thousand dollars, and numbered consecutively from one (1) 
to sixty (60), inclusive; with option to said county of Ouslow, to redeem any 
or ail of the bonds of this séries, at any interest period, after ten years, from 
the date thereof, upon payment of principal and ail interest due at the time 
of rédemption ; executed and delivered in pursuanee of a vote of a majority 
of the qualifled voters of the said count.y of Onslow at an élection held in said 
county, on tne tweuty-fourth day of January, 1888. P>y order of the Board of 
County Commissioners of said Onslow County, pursuant to an Act of the 
General Assembly of North Carolina. Entitled 'An Act to incorporate the 
Wilmington, Onslow and East Carolina liailroad Company.' Ratified the flfth 
day of Mardi, Anno Domini, eighteen hundred and eigUty-flve, and acts amend- 
atory thereof. 

"In witness whereof, the said County of Onslow, bas caused this bond to be 
signed by the Chairman of its Board of County Commissioners, and counter- 
signed by the clork of said board, and by the Treasurer of the said County, and 
bas caused its corporate seal to be hereto afflxed, and the attached coupons to 
be attested by the signature of the said Treasurer of the County this first day 
of January, Anno Domini. eighteen hundred and ninety-six. 

"C. C. Morton, 
"Clork of the Board of County Commissioners of Onslow County, N. O. 

"D. J. Sanders, 
"Chairman of the Board of County Commissioners of Ouslow Co., N. C. 
"[Seal of Board of Commissioners of Onslow County.] 

"J. P. Cox, Treasurer of Onslow County, N. C" 

In considering the question hère raised we shall leave out of view 
any possible appHcation of tlie doctrine of estoppel. The langiiage 
of tlie act of 1885, in so far as now of importance, is found in sec- 
tion 14, ante. The amendments do not seem to affect the question 
before us. Wliile the act above quoted is not as spécifie as it might 
be concerning the exécution of the bonds, we are satisfied that the 
direction that the bonds "of said county" are to be "issued" by a 
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board of trustées should not be construed as requiring that the bonds 
should be executed by the trustées. The word "issue" was, vve think, 
used in its ordinary sensé, and means "send out," "émit," "deliver." 
See 4 Words & Phrases, 3779, Corning v. Com'rs, 102 Fed. 57, 60, 
43 C. C. A. 154; Perliins County v. Graff, 114 Fed. 441, 444, 52 C. 
C. A. 243. As the act of 1885 is thercfore sdent on the sr.bject of the 
exécution of the bonds, we think the intent was that the bonds should 
be executed by the board of commissioners of Onslow county. By 
section 702 of the Code of North CaroHna, every county is declared 
a body politic and corporate. By section 703 the powers of a county 
are to be exercised by the board of commissioners, or in pursuance 
of a resolution adopted by them. One of the powers of the counties 
to be thus exercised is (section 704, Code) .o make contracts. By 
section 712 it is made the duty of the clerk of the board "to record 
ail the proceedings of the board; to enter every resolution or décision 
concerning the payment of money; and to record the vote of each 
commissioner on any question submitted to the board, if required 
by any member présent." The records kept by the clerk of the board 
do not show a formai resolution directing the exécution of the bonds 
The lecord of the meetings of March 3, 1896, and of April 6, 1896, 
read as follows: 

"Commissioners met Tuesday March 3, 1806, according to adjournment for 
the purpose of issuing Iwnds to the W. N. & N. Railroad and other business. 

"Présent: D. J. Snnders, Chairman, A. N. Sanderlin, John Gurganus, G. D. 
Mattocks, G. H. Simmons. 

"Whereas, suits hâve been brought against the commissioners of Onslow 
county by the Wilniington, Onslow and East Cai'olina lîaiiroad Company (nnw 
the Wilmington, Newberne and Norfolk Railway Company) and by the Wil- 
mington, Newberne and Norfolk Railway Company to compel the issue of 
sixty thousand dollars of bonds of said county in pnyment of the subscription 
by sald county to sald raiiroad company, in pursuance of an élection hcld 
January 24, 18S8, and In accordance with the provisions of the act of 188.5, 
(page 439, chapter 2.33) and the amendments thereto, whieh said suits are 
pending in the superior court of Lenoir county, N. C. 

"Wnereas, compromise of said suits has been effected whereby the count.y of 
Onslow by surrendering its claim to any of the capital stock in said raiiroad 
company, such stock being regarded as of little or no value, will save to the 
taxpayers of said county a large sum of mouey, viz., twenty thousand dollars 
principal in bonds and interest thereon. 

"Now, therefore, it is ordered by the board of commissioners of Onslow 
county, that the following adjustment and compromise of said suits, as here- 
tofore- agreed upon by the parties thereto, be accepted and spread upon tlie 
records of the board of commissioners as a final settlement of said suit, viz.: 

"First. The raiiroad company shall surrender its claim to twenty thousand 
dollars of bonds heretofore voted. It shall surrender ail back interest clainied 
to be due on ail such bonds. It shall pay ail the cost of said suits not hereto- 
fore adjudged against the défendants, and ail the cost of printing the bonds 
to be issued, except the sum of twenty-flve dollars. 

"Second. The county commissioners shall issue to the Wilmington. Newberne 
and Norfolk Railway Company, the successor of the aforesaid Wilmington, 
Onslow and East Carolina Raiiroad Company, forty thousand dollars in cou- 
pon bonds as follows : forty bonds of five hundred dollars each and twenty 
bonds of one thousand dollars each, to be executed according to law, to bear 
interest at six per cent., payable annually, principal and interest, payable in 
lawful money of the United States, said bonds to mature in forty years from 
January 1, 1896, with option to the county to redeem any or ail of said bonds 
at the end of ten years; and the county shall surrender ail claim to any of 
145 F.— 49 
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the capital stock of the said railroad company, and shall pay twenty-flve dollars 
towards the expense of engraving or printing said bonds, which bonds shall 
be oi-dered by the said railroad eompany and presented to the board of county 
eouimissioiiers to lie ])roper]y execnted. 

"Ordorod, that the Wilmington, Newbeme & Norfolk R. ïi. Company be al- 
lowod S2.J for amouut agreed to be paid by county on priuting bonds, etc. 
Ordered that 51. D. W. Stevenson be allowed $2{>ô, to be niade in three 
voneliers, two for ,$100 eaeh and one for $0,5 for feos in R. R. case. Ordered 
that E. Gihnan be allowed ,$2;)5 on vouchers as follows, one for $12.5, two 
vouchers ,$5.5 each, fées for R. R. case, Ordered that F. Thompson be allowed 
.$200 for services as attorney in railroad suit. Ordered that the receipt of 
Col. A. M. Waddcll for the W. N. & N. Railroad be accepted, and the clerk 
record the same and file the original. 

"Commissioners met flrst Mouday in April, it being the 6th day. 

"Présent : D. J. Sanderlin, Chairman, G. D. Mattocks, G. H. Simmons, A. N. 
Sanderlin, John Gurganus. 

"Ordered that J. F. Cox be allowed $2.50 for signing county railroad bonds 
March 3, 1896." 

The paroi évidence is to the efïect that after the board had con- 
vened for the purpose of executing thèse bonds, and in the board 
room, the chairman, the clerk of the board, and the county treasurer 
signed the bonds, and the county treasurer alone signed the coupons. 
Who impressed the seal on the bonds and when it was done does not 
appear. Ail five of the members of the board were présent during 
at least a part of the time required for the signing, and the board was 
in session during ail of the time. A careful reading of the évidence 
bas satisfied us that the exécution of the bonds was done in the prés- 
ence of at least a majority of the board, with the full approval of the 
entire board, and that such exécution was intended to be the act of 
the board. It cannot be asserted that there was a formai resolution 
put and carried to the effect that the board exécute the bonds in the 
manner above stated, but what was done was, we think, équivalent 
thereto. 

Speaking of private corporations. Prof. Page says: 

"The board of directors, acting at lawful meetings, is the chief agency for 
directing and controlling the business of the corporation. The acts of sueh 
board at a lawful meeting bind the corporation, though no formai resolution 
to make the contract in question is adopted. The fact that no written record 
of the proceedings of the board of directors is kept does not prevent their 
conduct froiii bindiug the corporation." 2 Page, Contracts, § 979. 

In 4 Thompson on Corporations, § 4624, in speaking of corporate 
contracts executed by the président of the company, it is said : 

"* * * If the person dealing with the corporation is driven to make 
proof of the authority of its président to act for it and bind it in the par- 
ticular transaction, then there is a principle that this proof need not be 
made in the form of a résolution of the board of directors, duly entered upon 
the records of the corporation, conferring the authority upon the président ; 
but that the act of the directors may be shown by an oral vote, and may 
be otherwise proved by paroi, and often, equally well, by circumstautial évi- 
dence." 

And again (5 Thompson on Corporations, § 6175) it is said: 

"On principles elsewhere considered, .an anthori/.ation by the directors to 
the ministerial oflicers of the corjioration, to exécute even so important an 
instrument as a mortgage of its properties, need not be shown by any formai 
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résolution of tlieir board ; but tlie presenoe of the corporate seal upon tlie 
instrument, with the signatures of the proper offlcers, generally the président 
aud secretary, is presumptive évidence that the proper précèdent authority had 
Ijeen given. If such offieers exécute the instrument witli the Icnowledge and 
concurrence of tlie direetors, or with tbcir subséquent and long-continued 
acquiescence, it wil] be regarded as the act of the corporation, although there 
was no précèdent authority by a formai resolution or vote." 

In 17 Am. & Eng. Ency. (Ist Ed.) p. 8G, it is said: 

"It is not necessary that ail the doings of a board of direetors should be 
entered upon their records, but the corporation will be bound by any vei-bal 
order or direction in which a majority of such direetors concur in relation 
to any business deputed to them." 

In 21 Am. & Eng. Ency. (2d Ed.) p. 50, it is said: 

"It is essential to the validity of municipal bonds that they be signed by or 
with the authority of the offlcers designated by the statutes. * * * lu 
the absence of any statutory direction, muincipal bonds may be signed by any 
offlcer of the municipality whom its governing boards designate therefor." 

See, also, Montgomery v. Township (C. C.) 43 Fed. 363. 

As to the propriety of receiving paroi testimony to show the facts 
concerning the exécution of the bonds, see 1 Dillon, Municip. Corps. 
(4th Ed.), § 300 (237) ; Bank v. Dandridge, 1:3 Wheat. 64, 6 L. Ed. 
Ô58; Bridgford v. City (C. C.) 16 Fed. 910; AlHs v. Jones (C. C.) 
45 Fed. 148; Rondot v. Rogers Township, 99 Fed. 202, 210, 39 C. 
C. A. 462. 

The validity of the élection held under the act of 1885 has been 
decided in the suit the railroad company instituted against the county 
commissioners, reported in 116 N. C. 563, 21 S. E. 205. The ob- 
jection that delivery of the bonds was made by the board of county 
commissioners, and not by the board of trustées, as directed by the 
statute above mentioned, seems to us without merit. We regard the 
provision as merely directory, and therefore of such nature that dis- 
regard thereof could not hâve the efifect of invalidating the bonds. 
Again, we think this provision was made solely for the benefit of the 
railroad company. As we read the statute, the intent was that the 
county commissioners should exécute ail of the bonds, and put them 
in escrow, so to speak, in the hands of the trustées, to be by the 
latter delivered from time to time as the work of construction ad- 
vanced. The refusai of the commissioners to exécute the bonds, and 
the delay caused by the resultinglitigation, made the use of the meth- 
od provided by the statute unnecessary. The railroad company there- 
fore waived, as it had the right to do, the provision in question, and 
elected to receive the bonds accepted in compromise directly from the 
county commissioners. The fact that the bonds issued provide for 
annual payments of interest, while the act of 1885 specified semi- 
annual interest payments, seems to us of no moment. This provision 
was made for the benefit of the railroad company. If the company 
was willing to and did waive the benefit thereof, and accepted bonds 
providing for only annual interest payments, such fact cannot invali- 
date the bonds ; and such contention is not made. With the argument 
that this departure from the terms of the act of 1S85 prevents ap- 
pellee from claiming the rights of an innocent holder for value we 
need not concern ourselves. 
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It is urged upon us by the learned counsel for appellants that the 
bonds hère are invalid because the statute under which thèse bonds 
were issued authorized the issue of bonds only in payment for stock 
of the railroad company. We find it unnecessary to hère consider 
the question of estoppel rehed on by counsel for appellee. 

The resuit of the élection and the ruling of the Suprême Court of 
North Carolina in the suit of Railroad Company v. Com'rs, 116 A'. 
C. 563, 21 S. E. 205, above referred to, made it incumbent on the 
county commissioners to subscribe to the stock of the railroad com- 
pany to the extent of $60,000, and to issue a like amount of county 
boiids in payment of such subscription. At the time of the com- 
promise between the railroad company and the county commissioners 
the stock was valueless. There is not a suggestion of fraud or wrong, 
or even of error of judgment, on the part of the commissioners in 
agreeing to issue only $40,000 of bonds, and to relinquish ail claim 
to the worthless stock. Express authority to thus act is not given 
in the statute of 1885. But we think, nevertheless, that the board 
had authority so to act. The powers of a county, to be exercised by 
its board of county commissioners (section 703, Code), are, inter 
alia: (1) To sue and be sued in the name of the board of com- 
missioners. (2) To make such contracts, and to purchase and hold 
such Personal property, as may be necessary to the exercise of its 
powers. (3) To make such orders for the disposition or use of its 
property as the interest of its inhabitants require. Code, § 704. The 
statutes were enacted in 1868 and re-enacted as sections of the Codç 
in 1883. Certainly the act of 1885 was passed and is to be consid- 
ered with référence to thèse sections of the Code. If the commis- 
sioners had subscribed for $60,000 of the railroad company's stock, 
and had issued an equal amount of bonds therefor, we apprehend that 
no one would question the right of the commissioners thereafter, act- 
ing in good faith and in the "interest of the inhabitants" of the county, 
to exchange the valueless stock for $20,000 of the bonds, surrender 
the stock, and destroy such bonds. Such power is undoubtedly given 
by the Code sections above quoted, and is not afïected by anything 
in the act of 1885 ; and, as the method pursued by the commissioners 
is the exact équivalent of the course which they might hâve foUowed, 
it seems clear that no valid objection can be founded on such acts. 
Again, the power to sue and to défend suits carries with it, by neces- 
sary implication, the power to make bona fide compromise adjustments 
of such suits. 1 Dill. Mun. Corp. (4th Ed.) § 477 (398), and notes; 
15 Am. & Eng. Ency. (Ist Ed.) p. 1050, and notes. The compromise 
agreement hère was not only entirely free from fraud, but, as the 
stock was valueless, it was bénéficiai to the interests of the county. 

It follows from what bas been said in regard to the constitutionality 
of the act of 1885 and the amendments thereto that we find it un- 
necessary to consider the contention that authority to issue the bonds 
in question can be found in sections 1996, 1998, and 1999 of the 
Code. 

That the trial covtrt had jurisdiction of the case at bar on the equity 
side seems clear. The remedy of complainant below at law was not 
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adéquate or complète. Moreover, the fund in the hands of the county 
îreasurer arose from taxes levied and coilected for the paynient of 
ihe January 1, 1904, coupons. Under the allégations made in the 
bill and under the facts in évidence, this fund is impressed with a 
trust in behalf of the appellee and the other owners of the coupons. 
Coler V. Board (C. C.) 89 Fed. 257, 2r>0; McKee v. I^amon, 159 U. 
S. 317, 323, 16 Sup. Ct. 11, 40 h. Ed. 165. 

In conclusion, it should be stated that we find what appears to 
us to be an inadvertent error in the decree of Xovember 11, 1905, 
in a respect not assigned as error. The complainant is the owner of 
the 1904 coupons, of only 19 of the 20 $1,000 bonds, and of only 
30 of the 40 $500 bonds. The decree orders the county treasurer 
to put into the hands of the receiver the entire proceeds of the tax 
levied to pay the 1904 coupons. We doubt if the court below had au- 
thority to require the surrender of such part of the fund as does not 
belong to the appellee. This decree, as we construe it, also requires 
the county treasurer to pay to the receiver a sufificient sum to cover 
interest on the amount at least due appellee since January 1, 1904. 
That appellee has a right to recover a judgment for interest is not 
hère questioned; but, if the treasurer is to pay the interest on appel- 
lee's coupons out of a fund sufficient only to pay the principal of ail 
of the 1904 coupons, it is évident that an injustice may be donc the 
holders of the remaining coupons of that year. We are, of course, 
not now called upon to express an opinion as to the proper method 
to be pursued by appellee to secure paynient of interest on the sum 
which should hâve iDcen paid to hini on January 1, 1901. While, 
under rule 11 of the court (90 Fed. cxlvi, 31 C. C. A. cxlvi), we 
can notice this apparent error and direct a modification of the decree, 
we do not think it necessary to do so. This feature of the decree was not 
assigned as error, and counsel for appellants on the argument advised us 
that ail that was wantedwasan adjudication of the validity or invalidity 
of the bonds. The lower court can if it seems proper to it modify 
the decree in the respects mentioned. Under the circumstances hère, 
we do not deem it necessary to direct such modification. We are 
therefore of opinion to affirm and remand the cause for such further 
proceedings as may be projjer. 

Affirnied. 



HOLLISTER et al. v. UXITED STATES. 

(Circuit Court of Appeals, Kightli Circ-uit. ilarch IC, lOOG.) 

No. 2,253. 

IxDiANS — Crimes — Statutes. 

AVliere, on scire fiveias on a forfeited recopruizance, tlip rceord did not 
disclose tliat tlie accus«d was au luOian or tiiat lie i-tolo tiie property 
chai-ged from aiiotlier Indian, ho was not subject to Ai;t Cong. Mardi ri. 
3SS5, § 9 (23 Stnt. 362, <•. 341), deelaring that ail Iiidians committius 
certain designated offenses at;ainst the pei'son or pi-o])crt.y of anothei- 
Indian within or without the terrltory of au Indian réservation shall 
be subject to the laws of the terrltory relatiug to such crimes, and 
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sliall be triod in tlie saïue eonrts niirl be subjer-t to the same penalties 
as are ail otber persous cliarged with tlie coinmissioii ot! swcli crimes. 
[Ed. Note. — L'or cases in point, see vol. 27, Cent. Dig. Iiidiaus, § 60.] 

2. Same — Fédéral Courts — Ji;kisi)iction — Statutes. 

Act Cong. Feb. 2, 1003, c. 351, 32 Stat. 793 [D. S. Comp. St. Supp. 1005, 
p. 719], conferriug jurisdiction on the fédéral Distrittt Courts of the 
District of South Dakota to try prosecutions for larecuy committed by 
any persou on any ludian réservation within the statc, was withiu the 
power of Congress as an instrumenta lity cmployed in the discharge of a 
national duty to the Indiaus. 

3. Same — States — Jurisdiction — Reijnquishment — Conkekt or Peopue. 

South Dakota Const. art. 26, déclares that ail Indian lands within the 
State shall remain uuder the absolute jurisdiction and control of Con- 
gress until the Indian title thereto shall be extinguished by the United 
States, and that jurisdiction be ceded to the United States over the mili- 
tary réservations and shall be irrévocable without the consent of the 
United States, and also the people of South Dakota "expressed in their 
législative assembly." By Act Cong. Feb. S, 1887 (24 Stat. 389, c. 119) ; 
large bodies of lands embraced within the several réservations within 
South Dakota, permanent improvements erected thereon, and stock and 
Personal property derived f rom the goverument became exempt f rom state 
taxation, and the state by Sess. Laws S. D. 1901, p. 132, c. 106, relin- 
quished to the United States exclusive jurisdiction to arrest, prosecute, 
and punish ail persons conuniting offenses denounced by Congress on 
any Indian réservation within the state. ICcld, that such acts were 
svifïicient to évidence the assent of the i)eopIe of South Dakota to Act 
Cong. Feb. 2, 1903, c. 351, .32 Stat. 793 [U. S. Comp. St. Supp. 1905, p. 
719], conferring jurisdiction on fédéral courts to try certain offenses 
committed ou any ludian réservation in such state. 

4. Same — Pdnishment — Statutes. 

Act Cong. Feb. 2, 1903, c. 351, 32 Stat. 703 [U. S. Comp. St. Supp. 
1905, p. 719], providing for the punishrnent of certain offenses commit- 
ted on any Indian réservation in South Dakota, and doclaring that 
persons comniitting such offenses shall be sulyect to the same penalties 
and punisbments as "are" ail other persons convicted of such crimes 
under the laws of the state of South Dakota, flxed the punishmeut for 
the offenses as provided by the laws of South Dakota at the time the 
act was passed, and was not objectionable as delegating to the state 
authority to fix the punishment in the future for such fédéral offenses. 

5. Courts — Rules of Décision — Fédéral Courts. 

On the question whether a writ of seire facias on a forfeited recog- 
nizance is the commencement of a now action or a mère continuation 
of another original procceding. the décisions of the Suprême Court of 
the United States are conclusive ou the fédéral. Circuit, and District 
courts. 

(>. Bah. — Scire Facias — Nature oe Writ — Sufficiency. 

A scire facias on a forfeited recognizance takes the place of the 
déclaration in an original suit, and its sufficiency must be determined 
by its averments alone, apart from the record on which the writ issues. 

7. Same — Evidence. 

In a proceeding by scire facias on a forfeited recognizance, the record 
on which the writ issued is admissible in évidence to establish plaintiff's 
cause of action. 

8. JuBT — Trial by Jury — Right — Fédéral Courts — Scire Facias. 

Under Const. U. S. Amend. 7, guarantying the right to trial by jury 
in controversies exceeding .^20 in value, and Rev. St. U. S. § 500 \V. S. 
Comp. St. 1901, p. 461], decl.nring that a trial of issues of fact in the 
District Courts in ail cases, t^xcept cases in equity and cases of ad- 
miralty and maritime jurisdiction and except as otherwise provided 
lu proceedings in bankruptcy, shall be by jury, défendants in a proceed- 
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Ing by scire faoifts on a forfeited recosnizance in a fédéral District 
Court in wliicli the United States souglit to reeover $1,000 were en- 
titled to a trial by jury of issues of fact tendered unless such right 
was waived. 

[Ed. Notes. — Right to trial bv jury in fédéral courts, see notes to 
O'Connell v. Reed," 5 C. 0. A. 603; Vany v. Peirce, 2G C. C. A. 528.] 

9. Bail — Scibe Facias — Wkit — Allégations — Sufficiekcy. 

Where a seire facias on a forfeited recognizanee alleged that W., 
as principal, and défendants, as suretios, entered into a recoguizauce on 
a given date before the trial court, Ijinding themselves to pay the T'nited 
States .$1,000 if tlie principal should fail to a])pear in that court at a 
term and time speeified to answer a charge of the Unitert States exhibit- 
ed against hiin, and that be failed to so appear and after such failure 
a default and forfeiture were duly adjudged by the court, it was not 
demiu'rable for failure to allège the nature of the charge against W., 
that the same was pending against him at the time the recognizanee 
was forfeited, and that the recognizance was made a matter of record, 
etc. 

10. Same — Bheach of Bkcognizance. 

Act Cong. Nov. 3, 1S03 (28 St. 5, e. 10), declared that the state of 
South Bakota should constitute one judicial district only, but for the 
purpose of holding terms of the District Court the district was divided 
Into four divisions, and required court to be held at Aberdeen for tho 
Northern Di^!lsion, at Sioux Falls for the Southern, at Pierre for the 
Central, and at Deadwood for the Western, Division. Section 3 declared 
that the ternis of the Circuit smd District Courts of the United States 
for the state of South Dakota should be held at Sioux Falls on the flrst 
Tuesday in April and the thlrd Tuesday in October, at Aberdeen on 
the first Tuesday of May and the third Tuesday of November. Held, 
that such court was the same court, whether held in one division or the 
other, so that where a recognizance bound accused to appear at the next 
term of the court to be held at Sioux Falls on Tuesday, October 18, 
1904, and from time to time and term to term, etc., thereafter, and he 
was subsequently ordered to appear for trial at the November, 1904, 
term, to be held in Aberdeen, bis failure there to appear constituted a 
breach of his recognizance. 

11. Same — Pleadi.xg — Vabiance — Mateeialitt. 

In scire facias on a forfeited recognizance, the writ declared that de- 
fendants appeared before United States District Court and entered into 
the recognizance in question on July 6, 1904, and that the recognizance 
was conditioned that the principal should appear before "our District 
Court of the United States, at the next term of United States District 
Court to be held In the fédéral building at Sioux Falls, South Dakota, 
to wit, on Tuesday, October 18, 1004." The recognizance ofl'ered in 
évidence bore date as having been approved and flleil .luly 6, 1904, but 
the notary before whom the sureties acknowledged the same certified 
that they appeared before him on "July 6, 1894," and the recognizance 
was conditioned that the said principal should be and appear at the 
next term of court of United States, to be holden at Sioux Falls, S. 
D., in and for the judicial district of South Dakota. Held, that such 
variances were not material, the flrst being a mère clérical error of the 
notary, and the second being insufficient to croate any uncertainty as 
to the court in which the principal was required to appear. 

In Error to the District Court of the United States for the District 
of South Dakota. 

Joe Kirby and S. H. Wright, for plaintiffs in error. 
Wilham G. Porter (James D. ElHott, on the brief), for défendant 
in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 
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ADAMS, Circuit Judge. This was a writ of scire facias issiied by 
the District Court of the United States for the District of Soutli Da- 
kota against Frank Waugh, as principal, W. C. HoUister and Thomas 
Scanlan, as sureties, upon a forfeited recognizance for $1,000 given to 
secure Waugh's appearance at tlie next term of tliat court to answer 
a criminal charge preferred against liira, consisting of the larceny of 
two mares committed on the Rosebud Indian réservation. Waugli 
not being found, service of tlie writ was made against the sureties 
only, and tliey are now tlie only parties défendant. 

The record does not disclose that Waugh was an Indian or that 
lie stole the property of an Indian. He was, therefore, not subjcct 
to the provisions of section 9 of the act of March 3, 1885 (chapter 311, 
23 vStat. 363), and was not indicted under that act. By Act Feb. 2, 
1903, c. 351, 32 Stat. 793 [U S. Comp. St. Supp. 1905, p. 719], 
under which he was indicted, Congress undertook to confer jurisdic- 
tion upon the Circuit and District Courts of the District of South 
Dakota to try cases, among others, of larceny committed by any per- 
son upon any Indian réservation of that state. It is urged at the 
outset that Congress did not possess power to confer such jurisdiction 
upon the national courts, certainly without tlie consent of the state 
in which the réservation affected might be located. 

Upon the adoption of the gênerai policy disclosed by the act of 
February 8, 1887 (chapter 119, 24 Stat. 389), looking towards the 
cessation of tribal relations, division of the lands in severalty among 
the Indians, establishment of homes for them, and bestowal of the 
rights of citizenship upon them, a serious and important trust de- 
volved upon the United States. This has been expressed by the 
Suprême Court in various ways, such as "thèse Indians are yet the 
wards of the nation, in a condition of pupilage or dependency, and 
hâve not been discharged from that condition. * * * It is a part 
of the national policy by which the Indians are to be maintained as 
well as prepared for assuming the habits of civilized life, and ulti- 
mately the privilèges of citizenship." U. S. v. Rickert. 188 U. S. 
432, 437, 23 Sup. Ct. 478, 480, 47 D. Ed. 532. "The recognized rela- 
tion between the government and the Indians is that of a superior 
and an inferior, whereby the latter is placed under the care and pro- 
tection of the former." Matter of Heff, 197 U. S. 488, 498, 25 Sup. 
Ct. 506, 507, 49 L. Ed. 848. The obligation cast upon the législative 
and executive departments of the government to administer upon and 
guard the tribal propert}' and détermine when and on wdiat conditions 
it sliould be vested absolutely in the individual Indian, as declared in 
Cherokee Nation v. Hitchcock, 187 U. S. 294, 23 Sup. Ct. 11.5, 47 
L. Ed. 183 ; Lone Wolf v. Hitchcock, 187 U. S. 553, 23 Sup. Ct. 216, 
47 L. Ed. 399 ; Stephens v. Cherokee Nation, 174 U. S. 445, 19 Sup. 
Ct. 733, 43 L. Ed. 1041, discloses the appropriateness and wisdom of 
the policy of reserving to the United States courts criminal jurisdiction 
over certain offenses specified in the act of February 3, 1903. It was 
a reasonable thing, in line with the paternal duty imposed upon the 
nation, to make a démonstration to its wards in the vicinity of their 
abode of the benefits and advantages of a well-governed community. 
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If it was the duty of the nation to care for them as its wards and 
develop them into a condition of civilized life and merited citizenship, 
power to adopt ail reasonable methods to that end, of course, existed. 
As said in United States v. Rickcrt, supra, and U. S. v. Kag-ama, 118 
U. S. 375, 384, 6 Sup. Ct. 1109, 30 L. Ed. 228, from the considérations 
just alluded to "there arises the duty of protection, and with it the 
power." 

The assumption of jurisdiction found in the act of February 3, 
1903, cornes fairly within the power of Congress as an instrumentality 
emploved in the discharge of the national dutv toward the Indians. 
Utah ■& N. Ry. v. Fisher, 116 U. S. 28, 6 Sup. Ct. 246, 29 h. Ed. 542. 
In our opinion, too, that jurisdiction was assumed with the assent of 
the people of South Dakota. Ttie last section of the last-mentioned 
act recites that it was passed pursuant to a cession of jurisdiction by 
that State. The state, by the act of February 14, 1901 (Sess. Laws 
S. D. 1901, p. 132, c. 106), relinquished to the United States ex- 
clusive jurisdiction to arrest, prosecute, and punish ail persons who 
might commit upon any Indian réservation in the state for any offenses 
which might be denounced by Congress. This cannot be said to be 
an arbitrary relinquishment of power inconsistent with the sovereignty 
of a state. It was made at a time when, as a resuit of the adoption of 
the policy announced in the act of February 8, 1887, large bodies of 
land embraced in the several réservations within the confines of South 
Dakota, permanent improvements erected thereon, and stock and Per- 
sonal property derived from the government and used in connection 
therewith became exempt from taxation for support of the state gov- 
ernment (U. S. V. Rickert, supra), and at a time when tribal réserva- 
tions under the act of 1887 were fast being disintegrated by allotments 
of lands in severalty to Indians and the opening of the balance to 
gênerai settlement. The act of February 2, 1903, ex vi termini, be- 
came inoperative so far as any particular réservation was concerned 
upon the extinguishment of the Indian title. Bâtes v. Clark, 95 U. S. 
204, 208, 24 U Ed. 471, Buster v. Wright, 135 Fed. 947, 952, 68 C. 
C. A. 505, and common knowledge tells us that the Indian title is 
being rapidly extinguished, and that we may reasonably expect in the 
near future such progress in that direction as to leave few, if any, 
Indian réservations in existence. Accordingly the ceding of juris- 
diction by the state of South Dakota may well be considered a mère 
temporary expédient, relieving the state for the time being from bur- 
dens which, for want of power to impose taxes upon property of 
Indians, had become heavy and difiîcult to bcar, and as a permissible 
and worthy co-operation with the national government in the discharge 
of its duties and obligations towards the Indians. For the reasons 
just suggested, the relinquishment of limited jurisdiction such as is 
involved in this case comes fairly within the gênerai législative power 
of the state. 

Instances of relinquishment and acceptance of criminal jurisdiction 
by state Législatures and the national Congress, respectively, over 
forts, arsenals, public buildings, and other property of the United 
States situated within the states, are common, and their legality has 
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never, so far as we know, been questioned. Obvions considéra- 
tions of public policy and convenience wliicli Iiave prompted such légis- 
lation apply, in our opinion, with equal force to the relinquishment and 
acceptance of jurisdiction temporarily over Indian réservations. The 
method of relinquishing such jurisdiction by act of the Législature of 
a state and the acceptance thereof by the Congress of the United 
States, bas been vvithout objection recognized as effectuai and lawful. 
Peters v. Malin (C. C.) 111 Fed. 244; In re Lelah-I^uc-Ka-Chee (D. 
C.) 98 Fed. 439. But, if it be true that such législation by a state 
needs authorization by the people, we are of opinion that the Législa- 
ture of South Dakota was by fair intendment of language employed, 
authorized by the Constitution of the state to relinquish jurisdiction 
to the United States, even of a more permanent character than what 
was done by the act of February 2, 1903. 

Pursuant to the requirements of the enabling act of Congress, the 
people of South Dakota in the adoption of their Constitution in 1889 
agreed, among other things, by article 26, that ail Indian lands should 
remain under the absolute jurisdiction and control of Congress until 
the Indian title thereto should be extinguished by the United States, 
and that jurisdiction should be ceded to the United States over the 
military réservations of Ft. Mead, Ft. Randall, and Ft. Sully. And 
as part of that article it was ordained that the same should be ir- 
révocable without the consent of the United States, and also the people 
of South Dakota "expressed by their législative assembly." The pro- 
visions of article 22 of the Constitution made them also irrévocable 
without like consent of the people "expressed by their législative as- 
sembly." Thèse provisions of the Constitution received a practical 
construction in the Political Code adopted by the Législature soon 
after the organization of the state government, in which the sovereign- 
ty and jurisdiction of the state are made subject to "such limitations 
and qualifications of jurisdiction as hâve been or may hereafter be 
ceded by law to the United States," and in which jurisdiction is ceded 
over other lands acquired by the United States for public buildings 
and public works, as long as such lands shall remain the property of 
the United States. Revised Code of South Dakota, 1903, Political 
Code, p. 3. We are of opinion that tested by the methods prescribed 
by the Constitution for securing the consent of the people in kindred 
matters above referred to their consent to the cession of criminal 
jurisdiction over Indian réservations is sufficiently expressed by the 
act of their Législature in question. 

Objection is made to that act because it adopts the punishment for 
the crime of larceny as provided by the state of South Dakota. This 
kind of législation first found expression in Act March 3, 1825 (chap- 
ter 65, 4 Stat. 115), and subsequently in Act July 7, 1898, c. 576, 30 
Stat. 717 [U. S. Comp. St. 1901, p. 3652]. In U. S. v. Paul, 6 Pet. 141, 
8 L- Ed. 348, the Suprême Court had under considération the third 
section of the act of 1825, which reads : 

"That if an,7 offense shall be comniitted in any of the places aforesaid 
[referriug to forts and other public plates the sites of which had been ceded 
to the United States] tlie punishiiieut of which offense Is not speeially i)ro- 
vided for by any law of the United States, such offense shall, iii)on a con- 
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viction in any court of the United States having eognizance tliereof, be 
liable to and receive the sanie punisliment as tlie Jaws of the state in wliich 
such fort, etc., is situated, provide for the lilie offenses when committed 
within the body of any county of such state." 

That court, by Chief Justice Marshall, held that that section adoptée! 
the punishment provided for by state statutes in effect at the time when 
the act of Congress was passed, and must be se Innited. That dé- 
cision has been accepted as the law from that day to this. The act 
of February 2, 1903, supra, is not inconsistent with the rule so an- 
nounced. It employs the présent tense in referring to the punishments 
provided by the laws of South Dakota, which it adopts. The language 
is: 

"Shall be subject to the same penalties and punishments as are ail other 
persons convicted of either of said crimes under the laws of the state of 
South Daliota." 

It does not purport to delegate to the state of South Dakota author- 
ity at any time in the future to fix, ad libitum, the punishment of féd- 
éral offenses. This it could not do. Congress seems to hâve been 
willing to adopt the punishment as fîxed in 1903 by the laws of South 
Dakota for the crime of larceny, and such adoption was, in our opin- 
ion, compétent législation. U. S. v. Paul, supra; U. S. v. Barnaby 
(C. C.) 51 Fed. 20; U. S. v. Barney, o Blatchf. 294, Fed. Cas. No. 
14,524. 

A writ of scire facias on a forfeited recognizance is a judicial writ 
founded upon and to be proved by the record of the court taking it. 
Décisions of state courts are numerous and conflicting as to whether 
it is the commencement of a civil action or a continuation of some 
other original proceeding, whether it performs the function of a 
writ only or those of a writ and déclaration, and whether the défendant 
may plead to the writ or whether the plea goes to the record on which 
it is founded. But, as the décisions of the Suprême Court of the 
United States are clear and controlling on thèse questions, the long 
list of state cases to which our attention is called need not be consid- 
ered for the purpose of extracting a rule for our government. In 
Winder v. Caldwell, 14 How. 434, 14 L. Ed. 487, it is said : 

"A scire facias is a judicial writ used to enforce the exécution of some 
matter of record on which it is usually founded ; but though a judicial writ, 
or writ of exécution, it is so far an original that the défendant may plead to 
it. As it discloses the facts on which it is founded, and requires an answer 
from the défendant, it is in the nature of a déclaration, and the plea is 
properly to the writ." 

In United States v. Payne, 147 U. S. 687, 13 Sup. Ct. 442, 37 L. Ed. 
332, it is said: 

"While a scire facias to revive a judgment is merely a continuation of 
the original suit, a scire facias upon a recognizance * * * is as much an 
original cause as an action of debt upon a recognizance, or a bill in equity 
to annul a patent" — eiting Winder v. Caldwell and Stone v. U. S., 2 Wall 
525, 17 L. Ed. 765. 

In Hunt v. United States, 166 U. S. 424, 17 Sup. Ct. 609, 41 L. 
Ed. 1063, it is held that notwithstanding the fact that the writ of scire 
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facias upon a recognizance to answer to a criniinal charge is a case 
"arising under the criminal laws," within tlie meaning of the act of 
March 3, 1891 (chapter 517, 26 Stat. 828), relating to the appellate 
jurisdiction of the Circuit Courts of Appeal, it is nevertheless a civil 
action. In Browne v. Chavez, 181 U. S. G8, SI Sup. Ct. 514, 45 
L,. Ed. 752, it is held that a scire facias is an "action" within the 
meaning of statutes of limitations, barring "ail actions fovmded upon 
any judgment," and it is there reiterated that the "averments in the 
writ are équivalent to a pétition or déclaration." See, also. to the same 
effect, Owens v. Henry, 161 U. S. 643, 16 Sup. Ct. 693, 40 L. Ed. 837. 
The Suprême Court of Michigan in the case of McRoberts v. Lyon, 
79 Mich. 33, 44 N. W. 163, relying upon and citing in support Win- 
der V. Caldwell, announces the doctrine that the writ stands for the 
déclaration at common law and présents the plaintiff's wholc case. 

From the principles announced in the foregoing authorities certain 
conclusions inevitably follow : First. The record upon which the 
writ issues is not a part of the déclaration. It is the évidence upon 
which plaintiff must rely to prove the case, and the légal sufficiency 
of the déclaration must be determined, as in ordinary cases of pleading, 
from a considération of its averments. Second. Under the provi- 
sions of the seventh amendment to the Constitution, guarantying the 
right of trial by jury in controversies exceeding in value the sum of 
$20, and the provisions of section 566 of the Revised Statutes [U. S. 
Comp. St. 1901, p. 461], that "a trial of issues of fact in the District 
Courts in ail causes except cases in equity and cases of admiralty and 
maritime jurisdiction and except as otherwise provided in proceedings 
in bankruptcy, shall be by jury," the défendants were entitled to a 
trial by jury if any issue of fact was tendered by them, unless they 
duly waived such right. 

The défendants demurred to the déclaration on the ground that it 
failed to state facts sufficient to constitute a cause of action. It stated, 
in substance, that Waugh, as principal, and the défendants, as sureties, 
entered into a recognizance on a given date before the court below, 
binding themselves to pay to the United States $1,000 if the principal 
should fail to appear in that court at a terni and time specified "to 
answer a charge of the United States exhibited against him;" that he 
failed to so appear, and that after such failure a default and forfeiture 
were duly adjudged by the court. Nothing is hère lacking to show 
that défendants incurred a liability to the United States under the 
strict terms of their contract as pleaded. It is true the ultimate facts 
on which the right of recovery is predicated are alone pleaded. There 
is no waste of words in narration of evidential facts. In thèse re- 
spects the déclaration conforms strictly to a very necessary and dé- 
sirable rule of pleading. It may be that the pleader should, for de- 
fendants' information, bave been required to state some extraneous 
facts disclosing the nature of the charge against Waugh — how he be- 
came subject to the jurisdiction of the court, whether the charge was 
pending against him at the time of the forfeiture of the recognizance, 
when the recognizance was filed in the court below, and other such 
evidential facts — but whether so or not, the absence of such facts 
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from the déclaration does not, in our opinion, render ît ob- 
no; 'jus to a demurrer. If the information suggested had been neces- 
sary for défendants' use in preparing for a trial, it doubtless could 
hâve been obtained by some spécial demurrer or motion to make the 
déclaration definite and certain, or motion for a bill of particulars. 

There is no doubt of the proposition contended for by défendants' 
counsel that there must hâve been some criminal charge exhibited 
against Waugh ; that the same must hâve been pending against 
hini at the time of the forfeiture of the rccognizance ; that the 
recognizance must hâve been made matter of record, etc. ; but ail such 
matters are evidential in their character. The record when offe'-ed to 
prove the case must disclose them or the case fails ; but to hold that 
any of them must be averred in détail in the déclaration is to hold that 
plaintifif must plead bis évidence, instead of the ultimate facts on 
which recovery is based. We think the déclaration was sufficient as 
against the gênerai demurrer. 

The défendants' answer contains a déniai that they made, execnted, 
or delivered the bail bond or undertaking described in the scire facias, 
and at the opening of the case défendants objected to its trial by the 
court without a jury. This objection being overruled, défendants 
properly saved their exception. We thinV:, in considération of what 
has aiready been said concerning the nature of the proceeding by 
scire facias, and cspecially in the light of the observation of Mr. Justice 
Brown in United States v. Payne, supra, to the effect that scire facias 
tipon a recognizance is as much an original cause as an action of 
debt upon a recognizance, that the learned trial judge erred in over- 
ruling défendants' objection to a trial without a jury. An issue of 
fact was properly tendered by them. In the case of Hunt v. United 
States, supra, which was a scire facias on a forfeited recognizance, 
the Suprême Court deemed the question of a right of trial by jury 
so pertinent as to specially call attention to the fact that a jury had 
been waived in writing. It may be that the déniai interposed was 
intended to relate to some légal feature of the record which, when 
ofïered, would présent only a question of law, but we are not sufficient- 
ly sure of this from the record before us to sustain the position takcn 
by the learned trial judge on the pleadings as they stood at the time 
the objection was made. 

It is next contended that there was no breach of the recognizance 
stated in the déclaration. The recognizance required Waugh to ap- 
pear before the court "at the next term * * * to be hekl in the 
court room in the fédéral building at Sioux Falls, South Dakota, 
to wit, on Tuesday, October 18, 1904, and from time to time at said 
term and ail subséquent terms of said court when required by the 
order of said court * * * to answer," etc. It is averred that 
on October 18, 1904, the case was duly called for trial, both sides 
appearing, when it was ordered by the court to be set down for trial 
at the November term, 1904, of the court to be held at Aberdeen, S. D., 
and that' Waugh appear at that time and place for trial. It is averred 
that W^augh failed to appear at Aberdeen according to the order made, 
and, that as a resuit tliereof the recognizance was forfeited. The con- 
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tention is that the failure to appear at Aberdeen cônstituted no breach 
of défendants' undertaking. Is this correct? By the provisions of 
the act of November 3, 1903 (chapter 10, 28 Stat. 5), the state of 
South Dakota, which before that time had cônstituted one judicial 
district, with the United States courts held only at the capital (Act 
Feb. 33, 1889, c. 180, 25 Stat. 676, 683), was declared to constitute one 
judicial district only, but "for the purpose of holding terms of the 
District Court" the district was divided into four divisions, the North- 
ern, Southern, Central, and Western. The act required the courts to 
be held at Aberdeen for the Northern Division, at Sioux Falls for 
the Southern, at Pierre for the Central, and at Deadwood for the 
Western, Division. By section 3, Act Nov. 3, 1903, c. 10, 38 Stat. 
5, it was provided: 

"That the terms of the Circuit and District Courts of the United States 
in and for the state of South Dakota shall be as follows : At Sioux Falla 
on the first ïuesday in April and tlie tliird Tuesday in October * * * at 
Aberdeen on the first Tuesday of May and the third Tuesday of November." 

No other législation affecting the terms or sessions or character of 
the United States courts in South Dakota bas been called to our at- 
tention or discovered by us in our investigation. 

From the foregoing statutes it appears that South Dakota côn- 
stituted one judicial district only, and that the sessions of the courts 
for that district were not ail held at one place, but at four différent 
places. Whether at Aberdeen, Sioux Falls, Pierre, or Deadwood, the 
court was one and the sanie, and the times and places fixed by law 
for différent sessions in any place were successive terms of one and 
the same court. 

Accordingly we are of opinion that the recognizance in question 
binding Waugh to appear at the next term of court to be held at 
Sioux Falls and from time to time at said term, and ail subséquent 
terms of said court whenever ordered so to do, bound hira to appear, 
not only at Sioux Falls during the term held there, but at Aberdeen 
during any subséquent term as and when ordered by the court so 
to do, and that Waugh's failure to appear pursuant to the order of the 
court made upon him at Sioux Falls cônstituted a breach of the con- 
dition of the recognizance for which the défendants, as sureties, are 
liable. 

Certain variances between the pleadings and proof are claimed by 
défendants to be fatal. The déclaration déclares that the défendants 
appeared before the United States District Court and entered into 
the recognizance in question on July 6, 1904. The recognizance of- 
fered in évidence bears on its face the approval of Judge Carland, the 
judge of the United States District Court for the District of South 
Dakota, and the filing mark as follows : "Filed July 6th, 1904, Oliver 

5. Pendar, Glerk." For some unexplained reason, the sureties went 
before a notary public of the state of South Dakota and acknowledged 
the exécution by them of the instrument bearing their signatures. In 
certifying to that fact the notary says they appeared before him July 

6, 1894. The déclaration déclares that the condition of the recog- 
nizance was that Waugh should appear before "our District Court of 
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the United States * * * a; the next terni of United States Dis- 
trict Court to he heîd in the conrtroom in the fédéral building at Sio^ix 
Falls, South Dakota, to wit, on Tuesday, October 18, 1904." In proof 
of that allégation, the recognizance, approved and filed, as already 
stated, was offered in évidence, and the condition thereof reads as 
follows: "If the said Frank Waugh' * * * shall be and appear 
at the next term of court of the United States to he holden at Sioux 
Falls, South Dakota, in and for the Judicial District of South Dakota, 
* * * " {-j^gjj ^i^ig obligation shall be void. Thèse were imma- 
terial variations. The first was the resuit of an obvions clérical error 
made by a notary public who had no duty to perform in the matter 
of approving the recognizance. The second leaves no uncertainty 
whatsoever as to when or before what court the principal was re- 
quired to appear, or. that he was required to appear before the very 
court described in the déclaration. 

The objections to the évidence because of variations were without 
merit, and were properly overruled. We bave disposed of this case 
without adverting to some of the assignments of error found in the 
record, but the conclusions reached on the main questions discussed 
involve ail minor ones found in the assignments of error, and render 
unnecessary a particular référence to them. 

For the error committed by the trial court in denying to défendants 
a jury trial, and for that reason alone, the judgment is reversed, and 
the cause remanded for a new trial. 
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(Circuit Court of Appeals, First Circuit. January 20, 190G.) 

No. 605. 

1. Sales — Action ron Beeach of Wareanty of Boilers — Efffxt of Delat in 

Making Test. 

Plaintiff purchased boilers from défendant under a warranty as to tlieir 
dvaporating capacity, as sliowii by a test to be made by a person named in 
tbe contract. Ileld, tbat in view of plaintiff's rigbt at its élection to re- 
tain the boilers in any event, and to recover damages in case they did not 
comply witb the warranty, it was not bound to bave tbe test made at once. 
but tbat such test was witbin a reasonable time and in compliance with tbe 
contract, if made wbile tbe boilers were in such condition that they could 
be fairly tested. 

[Ed. Note. — For cases in point, see vol. 43, Cent. Dig. Sales, § 794.] 

2. SAME — CONSTKUCTION OF WaKBANTY. 

Under a warranty of the capacity of a battery of boilers sold, under 
stated conditions, wbieh designated a certain expert to make tlie test, if 
two kinds of tests were made in practice, one a guaranty test to détermine 
maximum efficiency, and tbe otber a working or commercial test to déter- 
mine practieal efficiency, .and tbe contract contained no pro\'ision as to 
which should be made, tbe parties must be suprwsed to bave iutended to 
leave tbat matter to the détermination of the expert, in view of tbe tenus 
of the contract and warranty. 

3. Same — Questions foe -Tury. 

In an action to recover damages for breach of a warranty of boilers 
sold, whether a test was made in aecordance witb the terms of the war- 
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ranty, and wlietlier, if not, tlie test actually mncle was accepted by tlie par- 
ties as a suffieient test under tlie contract, hehl, under tlie évidence, to 
liave been questions for tlie jury, as well as tlie final question wlietiier 
the test made sbowed a compliance with tbe warranty. 

4. CoNTnACTS—CoNSTEUCTioK— Action for BRicAcrr. 

By a contract for a sale of boilers by défendant to plaintiff, défendant 
■\vas required to funiish plans and spécifications for tlie setting, and to 
direct and supervise such érection and setting up in a proper and skillful 
niaimer. Défendant furnisliod tlie plans and spécifications and a superin- 
tendent to direct and supervise tlie worli, and plaintilï employed a tliird 
person to furnish the materials and labor. By direction of defendant's 
superintendeut, certain tying of tlie brickwork called for by tbe spécifica- 
tions was omitted, as a resuit of wbicb tbe setting was détective and 
caused damage to plaintiff. HcUl tbat, in tbe absence of proof that plain- 
tiff knevv of and acquiesced in tlie varianoe, tbe sanie was chargeable to 
tbe default of défendant to furnisb proper and skillful superintendence, 
and tbat under tbe évidence tbe question of sucb aequiescence was one 
for the jury. 

In Erfor to the Circuit Court of the United States for the District 
of Massachusetts. 
See 128 Fed. 195. 

James M. Morton, Jr. (Jennings, Morton & Brayton, on the brief), 
for plaintiff in error. 

Marquis F. Dickinson and Walter Bâtes Farr, for défendant in 
error. 

Before COLT, Circuit Judge, and ALDRICH and BROWN, Dis- 
trict Judges. 

BROWN, District Judge. This writ of error is for review of the 
ruHng of the Circuit Court that the plaintiff was not entitled to go to 
the jury on the first, second, and third counts of the plaintiff 's déclara- 
tion, and for review of certain rulings on questions of évidence. 

The contract made May 19, 1897, concerning the sale of boilers, 
contained the following warranty: 

"We furtliermore guaranty that thèse boilers wlll sbovv an evaporation of 
10% Ibs. of water from and at 212° per Ib. of dry Poeabontas coal, 1 iucb draft, 
Prof. George H. Barrus to niake the test." 

The burden was upon the Arkwright Mills, as plaintiff stiing upon 
this warranty, to prove that the required test was made by Prof. Bar- 
rus, and that under such test the boilers did not show the required 
evaporation. 

It was in proof that the boilers were set during the fall and winter 
of 1897-1898, and that steam was put on them in February or March, 
1898. The plaintiff ofl'ered évidence that a test was made by Prof. Bar- 
rus, the engineer named in the warranty, April 12 to 15, 1899. The 
Circuit Court was of the opinion that this test was too late, and also 
that the test proved was not such a test as was called for by the 
contract. 

The Circuit Court was of the opinion that the law required the 
plaintiff, if it desired to act upon the warranty, to act promptly, and 
to call Mr. Barrus down to make a test as soon as it reasonably could 
be donc; and, if the boilers did not answer the test, to notify the de- 
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fendant promptly, and let the défendant take ont the boilers while 
they were worth something for some other purpose. In fact, the 
rulings of the Circuit Court upon the question of reasonable prompjt- 
ness seem to be based entirely upon the considération that, if the boil- 
ers did not fulfill the requirements, the défendant should be given 
an opportunity to take them out while in good condition and practic- 
ally new. In deciding, however, whether this test was made within 
a reasonable time, it should be borne in mind that the purchaser of 
the boilers had an option, upon a breach of the warranty, to return 
the boilers, or to retain them, and to daim as damages the différence 
between the value of the boilers actually received and the value of the 
boilers contracted for. It was obvions in this case that the plaintiff 
had elected to retain the boilers, and to seek compensation in dam- 
ages for breach of warranty. Upon this view, the test would be made 
in a reasonable time, provided the boilers were then in such a con- 
dition that they could be fairly tested. 

Our attention has been called to no évidence in the case having a 
tendency to show that a test under the warranty could not hâve been 
made as fairly in April, 1899, as a year earlier. In fact, the plaintifï 
produced évidence, which was not contradicted, to the effect that a 
battery of boilers a year old, if kept in good condition, ought to run 
a little better than it would right after it was set up. It is very clear, 
we think, that it should not bave been ruled, as a matter of law, that 
a test was not made within a reasonable time. Furthermore, there 
was évidence tending to show a request made by the plaintiff for a 
test under the contract, and compliance by the défendant with this 
request. There was also évidence that a test of the boilers was made, 
and was paid for equally by plaintiff and défendant. 

That a test was agreed upon in the warranty, to be made by a cer- 
tain person, that complaints were made as to the efficiency of the 
boilers, that a test was requested, that the expert named in the war- 
ranty did make an elaborate test costing $-300, that the expense of 
this was borne equally by both parties, was, in our opinion, substantial 
évidence that the test required in the warranty, or, at least, a test 
which was regarded by the parties as a test under the warranty, had 
been made. 

Prof. Barrus, defendant's witness, testified that lie made a certain 
test, saying : 

"The test which I made there wais a commorr-ial test to détermine tlie 
evaporative efticiency of tliese boilers uiider commercial conditions, by which 
T mean ordinary worlving conditions. My report states the evaporative efti- 
ciency of thèse boilers imder ordinary working conditions." 

An elaborate report in writing was made by Barrus, dated May 
19, 1899, copies of which were sent both to the plaintifï and défendant. 
In this report, under the head of "Results," is this statement: 

"45. Equiv. evap'n per Ib. of dry coal from and at 212°, not includiug 
economizer, Ibs., Apr. 14, 0.407." 

Concerning this entry, Barrus testified: 

"The statement that tlie boiler evaporated 9.497 poimds of water from and 
at 212 degrees per pouud of dry coal was a statement of fact which I deter- 
145 F.— 50 
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mlned. It was a test. I did détermine tlie working efBciency; thnt Is. the 
etlieiency of tlie boilers uiider worklng conditions, under ordinary workiug con- 
ditions." 

The plaintiff also introdnced the évidence of Charles H. Bartlet^ 
a Consulting engineer, that the test described in the Barrus report 
was a proper test under the guaranty, except as to draft, and that the 
boilers used about one-tenth more fuel by reason of their evaporating 
only 9yi pounds of vvater than they would hâve used if they had 
evaporated 10^ pounds of water. Evidence was olïered showing 
that the draft was proper. 

It is contended by the défendant that the test made by Barrus was 
net a test under the vvarranty. In support of this contention, it argues 
that the object of the test, as stated in the report, was : First, to dé- 
termine the gênerai economy of the plaintifï's plant under its usuai 
working conditions ; and, second, to ascertain what loss of steam or 
fuel, if any, was going on, and hovv to reniedy it and thereby reduce 
the fuel consumption. There was also évidence for the défendant 
tending to show that Barrus was not informed of the terms of the 
warranty, and was not requested to make a test under the warranty. 

Barrus himself distinguished between kinds of tests of the effi- 
ciency of a boiler; one being a working or commercial test, which 
he made, and the other an efficiency or guaranty test, which lie says 
he did not make. He testifies that the test that he made did not con- 
form to the recognized ruies of engineers in making a guaranty test. 
Mr. Barrus said: 

"lUy position is that by tuning the boilers up, by h.iving an expert flreman. 
and l)y runniug them and giving them every advautage, they might be made 
to evaporate more water than is sliown there. I should want, for a guaranty 
test, an expert fireman." 

It is contended by the défendant that, as a matter of law, the war- 
ranty is to be interpreted as calling for an efficiency test or guaranty 
test, as distinguished from a test of working conditions. Thcre is 
évidence, however, for the plaintiff, that at the time the test was 
made there was no distinction recognized in engineering practice be- 
tween commercial tests and guaranty tests. 

Ordinarily, a business contract is to be construcd in view of the 
business relations of the parties ; but it is quite possible that, in a 
business contract, the parties may require a guaranty of maximum 
eflTiciency in order to secure a safe margin, and that a test of max- 
imum efficiency under the best possible conditions may be agreed to 
by those who require for practical use a less degree of efficiency. If, 
however, there are two kinds of tests, we think that it cannot be said, 
as a matter of law, that the warranty in question calls for either kind 
in préférence to the other. 

We think, however, that, where a warranty of this character desig- 
jpates a certain expert to make the test, the conditions of the test ordina- 
rily are to be determined by the expert, and that making the test in- 
cludes judgment as to proper methods. If, as a matter of fact, there is 
a distinction between the conditions of commercial and guaranty tests, 
it is a part of the expert's duty to create the conditions suitable to the 
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torm of test which he adopts. Upon the failure of the parties to 
plainly designate which of two kiiids of tests the expert is to adopt, 
we think the contract may be fairly construed as leaving it to the 
expert to malce the détermination. In this view, we think it essential 
that the expert should be informed of the terms of the guaranty in 
order that he may apply his knowledge to the création of the desired 
conditions. 

If, however, as was testiired, there is no distinction between an ef- 
ficiency test and a commercial test, then we do not see that the ques- 
tion of the expert's knowledge of the terms of the guaranty would be 
material. It is only upon the supposition that there are in use différ- 
ent modes of conducting a test, and that the mode of conducting a 
test is a matter of expert knowledge, that it is material that the plain- 
tifif should prove that the expert was informed of the terms of the 
guaranty. If there was évidence sufficient to go to the jury that the 
expert was, in fact, informed of the terms of the guaranty, it was 
open to the plaintifï to argue that the test actually made was selected 
by him as a suitable and proper test. What are the proofs upon this 
point ? 

There is no évidence that the plaintifï communicated the terms of 
the warranty to Barrus. There is évidence that the defendant's agent 
agreed to see Barrus and make necessary arrangements with him for 
the test. A report of the test was furnished to the défendant and to 
the plaintifï. It describes the test, states the efficiency of the boilers 
in terms approximating those of the warranty, except that it omits 
the statement that the draft was one inch. There was évidence that 
the draft was one inch. 

We are of the opinion that it was a question of fact for the jury, 
whether, in fact, Prof. Barrus was sufificiently informed of the terms 
of the guaranty. There was a probability that a person named to 
make a test, and who did go and make an expensive test, the cost of 
which was divided between the parties, was instructed as to what to 
do. The test itself is fully described, and is said by the plaintifif's 
expert to be such a test as was proper under the warranty. There 
is some similarity between the language of the warranty and of the 
report. The warranty provides that the boilers "will show an evap- 
oration of 10^ Ibs. of water from and at 213° per Ib. of dry Pocahontas 
coal." The results stated are, "Equiv. evap'n per Ib. of dry coal from 
and at 212°, * * * April 14, 9.497." 

We think that the plaintifï may well hâve argued to the jury that 
the parties under their own practical construction of the warranty 
treated the test as one made under the contract, and that the défense 
based upon a distinction between a commercial test and an efhciency 
test was an afterthought devised to avoid the eiïect of the test. The 
improbability that a test was made and paid for without informing 
the expert what was wanted, the conformity of what he did with 
what, in the opinion of another expert, he should hâve done under the 
warranty, and the use of language in the report closely approximating 
that in the warranty, we think were matters for the jury on the 
question whether, in fact, the expert had knowledge of the terms of 
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the warranty, and exercised his judgnient as to the conditions of the 
test. Unless the expert was to make a choice between two kinds of 
tests, his knowledge of vvlïat results either of the parties desired to 
show could not hâve assisted him. In fact, if a purely disinterested 
judgment was sought, it is qnite likely that a more accurate resuit 
would be reached by requesling the expert to détermine the evapora- 
tive efficiency of the boilers rather than by asking him whether the 
evaporative efficiency of the boilers was a certain amount. 

We are of the opinion that the plaintiff was entitled to go to the 
jury on the first count of the déclaration. 

It was further contended by the plaintiff that, even if the test proved 
was not in exact conformity with the warranty, it was nevertheless 
accepted as such test by the défendant. The Circuit Court was of the 
opinion that, while there were striking probabilities in favor of the 
plaintiff upon this proposition, those probabilities were explainable 
on other théories, and that there was not sufficient évidence to go to 
the jury. 

We are of the opinion, however, that there was évidence that the 
report made by Barras was regarded and accepted by the défendant 
as a report made in conformity with the agreement contained in the 
original warranty. The learned judge erred, we think, in himself 
balancing the probabilities on this issue, instead of allowing the jury 
to do so; and we think that a jury would be warranted in taking a 
view of the probabilities différent from that of the learned judge. 

Upon the question of breach of warranty, we are of the opinion 
that the plaintiff' was entitled to go to the jury on the question whether 
ihe exact test called for by the warranty had been made. 

We are also of the opinion that the plaintiff was entitled to an 
instruction that, if the jury should find that the exact test had not 
been made, they should détermine whether or not the test actually 
made was accepted by the parties as a sufficient test under the con- 
tract. 

Our most serious doubt upon this warranty arises, however, not 
upon the question whether a test was made, or whether the test which 
was made was accepted by the défendant as the test called for, but 
upon the question Vidiether the plaintiff had sufficiently proved that 
the test made did not show the warranted efficiency. This doubt 
arises upon the report of Prof. Barrus. While it is quite true that 
this report shows an evaporation of only 9.497, it also contains "cer- 
tain conclusions as to the economy of the plant as based on the test 
of April 14, 1899," and the expression, "and I attribute the observed 
deficiency, not to the boiler itself, but to inefficient firing." This raises 
a doubt vi'hether the plaintiff's own proofs were sufficient to show that 
the test developed the fact that the boilers would not show an evapora- 
tion of lOJ/2 pounds. But the ruling of the court as to the sufficiency 
of the évidence was based upon the whole of the évidence submitted 
by both plaintiff and défendant, and we are of the opinion that the 
oral évidence of Prof. Barrus, in addition to the report offered in 
évidence, together with the évidence of plaintif?s expert, gave to the 
plaintiff the right to go to the jury u]X)n the question whether or not 
the test did show the required evaporation. 
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The third count relates to the brickwork surrounding the boiîers. 
By the original contract, the brickwork vvas to be provided by Thayer 
& Co. (defendant's agents), and, concerning its érection, it was 
agreed : 

"Full drawinss and directions for erecting to be furnished, and services of 
a mau to suijerintend érection, board and traveiin;: expenses to be paid by 
Thayer & Ck)., wbo is aiso to furnisli and perform ail otber labor." 

It was stipulated that: 

"By agreement between the plaintiff and défendant, said contract was subse- 
quently modifled so that the plaintiff undertoolî to furnisli the labor and ma- 
terials for the érection and setting up of said boilers. and the défendant agreed 
to direct and supervise said érection and setting up in a propor and slciilful 
mauner." 

_ It was agreed that the défendant sent Mr. Park to direct and super- 
vise the work on its behalf. It appeared that in accordance with the 
spécifications, drawings and directions were furnished, which showed 
that the bricks were to be tied. The plaintiff introduced évidence 
tending to show that the tying, in pursuance of the directions of Mr. 
Park, was omitted, by reason whereof the brickwork fell, to the 
plaintiff's damage. Evidence was oflfered tending to show that the 
omission of the ties was improper, and that the omission of the ties 
was a breach of the defendant's duty to direct and supervise said 
érection and setting up in a skillful manner. 

We cannot agrée with the plaintiff's contention that upon the rec- 
ord it appears that the clause concerning the furnishing of drawings 
and directions was superseded by the oral contract. While the con- 
tract was subsequently modified, it does not appear that the défend- 
ant was relieved from the duty of furnishing drawings and directions, 
or that the following of plans becomes immaterial. 

It is contended by the défendant that, as a matter of law, the 
superintendent, Park, had no authority to waive the requirements of 
the plans, which showed tying. This contention, however, is of no 
conséquence, unless it should appear that the plaintiff agreed with 
Park to omit the tying. 

We are of the opinion that it was the duty of Park, in superintend- 
ing the érection, to follow the plans, and that the évidence that Park 
failed to see that the bricks were tied tended to show a breach of 
the original agreement to fuinish services of a man to superintend 
érection, as well as of the modified agreement of the défendant to 
direct and supervise said érection and setting up in a proper and 
skillful manner. We cannot agrée to the contention that the lack 
of authority of Park to départ from the plans would relieve the de- 
fendant from liability in case Park should fail to follow the plans. 
This, we think, might be a failure to direct and supervise said érection 
and setting up in a proper and skillful manner. 

The most important point for the défendant on this issue is the 
contention of the défendant that the departure from the plans was 
made with full knowledge of the plaintiff, and without objection. The 
Circuit Court was of the opinion that the plaintiff itself permitted Mr. 
Park's orders to omit the ties to be carried out. The learned judge 
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was also of the opinion that Mr. Sears, who was to furnish labor and 
raaterials, stood for the plaintiff corporation, and that Mr. Park stood 
for the défendant corporation. Our attention, however, has been 
called to no évidence that Mr. Sears, who had been employed to do 
the brickwork, had been given any authority by the plaintiff corpora- 
tion to act for it in waiving the contract. 

The positions of Mr. Park, whose duty it was to supervise, which 
mcluded the duty of seeing that the plans were followed, and of Mr. 
Sears, who was employed to do the brickwork, were quite différent. 
We cannot assume that it was the duty of Mr. Sears to make an 
independent examination of the drawings and spécifications. Sears 
testified that he himself and his men had nothing to do with the 
method in which the boilers were set, and that, without knowing 
anything about the circumstances, he thought the ties ought to be 
put in, but that he told his men to do as Mr. Park said. The only 
évidence which we find in the pages of the record referred to on the 
defendant's brief, tending to show a voluntary submission by the 
plaintiff to the departure from the plans, is the following: That 
Sears' foreman, Vibberts, spoke to Sears about the improper way 
in which the brickwork was being donc, and said, "Park says do it 
that way." "I said, 'We take our orders from Mr. Park. I will go 
and speak to Mr. Bodge about it.' After my talk with Bodge, I told 
him (Vibberts) to go ahead, and he said no more — to do it as Park 
told him to." Hère was évidence tending to show the communication 
to Mr. Bodge, the treasurer, of the fact that the plans were departed 
from. 

There is no évidence, however, showing at what portion of the prog- 
ress of the work this was donc, and we do not think that as matter 
of law this évidence conclusively proved the assent of the corporation 
to a variation of the plans. The plaintiff made out a prima facie 
case, and offered sufficient évidence to go to the jury on the issue of 
failure to properly supervise. To meet this évidence, the défendant 
argues that the departure from the plans was authorized by the plain- 
tifï corporation. The authority of Sears, or that he was in any sensé 
a représentative of the corporation in the matter, was not proved. 
The mère fact that at some time during the progress of the work 
Sears had an indefînite talk with Bodge, and thereafter told his fore- 
man to go ahead, is not sufficient to authorize a ruling that, as matter 
of law, there had been a waiver of the spécifications, or an assent to 
improper work. Mr. Bodge testified, on the other hand, that he did 
not look at the plans, did not see the bricks tied in place, and that he 
did not know anything about it. Mr. Park testified that the brick- 
vifork was tied in the way called for by the plans, that no ties were 
omitted, and that it was properly and sufïiciently donc ; and his tes- 
timony is inconsistent with the theory that he in any way relied upon 
a waiver by Mr. Bodge, or even by Mr. Sears, in departing from the 
plans. 

The twentieth assignment of error relates to the exclusion of the 
following question: 
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"When there is a superintendent of construction or a superintendent of érec- 
tion, as distiuguished from the man who furnishes the labor and materials, 
whose business is it, under tlie practiee of engineers, to see that tlie plans are 
followed?" 

We are of the opinion that this question was rightly excluded, upon 
the ground that the question of the construction of this contract was 
for the court, and was not a question for an expert. 

The twenty-first assignment of error relates to the exclusion of a 
letter of Thayer & Co., the defendant's agent, to the défendant, dated 
September 13, 1900. The plaintiflf's brief does not présent the ques- 
tion of the correctness of the rulings of the Circuit Court upon the 
ofïer of this proof at the trial, but argues that the letter was admis- 
sible for varions purposes which appear to us différent from those 
for which it was oiïered. The question whether the letter was ad- 
missible for any purpose is not raised by an exception to a ruling ex- 
cluding it when oftered for a particular purpose. 

The twenty-second assignment of error is obviously without merit. 
It was clearly permissible to show the instructions given to Barrus 
concerning the test. 

We think that, in instructing the jury that the plaintiflf was not en- 
titled to recover on either of the first three counts of the déclaration, 
the Circuit Court was in error, and that the plaintifï was entitled to 
go to the jury on each of said counts. 

The judgment of the Circuit Court is reversed, and the case is 
remanded to that court for further proceedings not inconsistent with 
this opinion; and the plaintifï in error recovers costs in this court. 
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(Circuit Court of Appeals, Nlnth Circuit May 14, 1900.) 

No. 1,256. 

1. Altens — Chii^^ese — Ckktificate of RKiSidexce — Faii.uee to Obtain — Depok- 

tation — juriswctiok. 

A United States commissioner lias jurisdiction to liear and détermine 
a charge against a Chinese person cl: being unlawfuUy within tlie country 
witliout a certitieate of résidence, thouirh Act Cong. Rîay 5, 1892. c. 60, § 
6, 27 Stat. 25 [U. S. Comp. St. 1001, p. 1320]. providing for the issuance 
of such certitieates. déclares that one not obtaining a certificate within 
a gpecifled tinie sliall be adjudged unlawfully within the country, and 
shall be arrested and tal^en liiefore a United States "judge," etc. 

[Ed. Notes. — Citizenship of the Chinese, see notes to Gee Fook Sirig 
V. United States, 1 C. C. A. 212; Lee Sing Far v. United States, 33 C. C. A. 
332.] 

2. Same — Déportation Peoceedings — Characteb. 

A proceediug for the déportation of a Chinese laboror not having a 
certificate entitling him to résidence required bv Chinese Exclusion Act 
CAet Cong. May 5. 1802, c. 60, 27 Stat. 2r. [U. S. Comp. St. 1001, p. 
1319], as aiueuded by Act Nov. 3, 1803, c. 14, 28 Stat. 7 TU. S. Comp. St. 
1901, p. 1322] and Act April 29, 1002. c. 641, 32 Stat. 176 [U. S. Comp. 
St. Supp. 1905, p. 295]), is not a criminal proceeding. and hence it is 
compétent for the go^'ermnent to swear such Chinese person as a wituess 
against himself. 
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3. Same — Statutes — Valimtt. 

Chiuese Exclusion Act, May 5, 1892. c. 00, 27 Stat. 25 [U. S. Comp. 
St. 1901, p. 1319], in so far as it places tlie burden of .prooJ: of tlie riglit 
of a Chinese person witliout a certiflcate to reuiain in tlie United States 
on him, is valid. 

4. Same — Nationality — Evidence. 

In proceedings for tlie déportation of an allesed Chinese person. the 
fact that lie \\-as a n;itive of China, conpled with his persoual apj)earaiicp. 
indicating by his dress, physioguomy and quene that lie was a Chiuamaii, 
vvas suiiicient to justify a flnding to that effect in the absence of évi- 
dence to the contrary. 

Appeal from the District Court of the United States for the North- 
ern District of California. 

Marshall B. Woodworth, for appellant. 
Robert T. Devlin, U. S. Atty., for appellees. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

ROSS, Circuit Judge. The record shows that on the 21st day of 
April, 1905, one J. B. McChesney, one of the government's Chinese 
inspectors, filed a verified complaint before E. H. Heacock, a United 
States commissioner for the Northern District of California, at San 
Francisco, charging "that one Dow Foon Yin is a Chinese manual 
laborer, and is now within the limits of the Northern District of Cali- 
fornia, aforesaid, without the certiflcate of registration required by 
the act of Congress entitled 'an act to prohibit the coming of Chinese 
persons into the United States,' approved May 5, 1892, c. 60, 27 Stat. 
25 [U. S. Comp. St. 1901, p. 1319], and the act amendatory thereof, 
approved November 3, 1893, c. 14, 28 Stat. 7 [U. S. Comp. St. 1901, 
p. 1382], and the act of Congress approved April 29, 1902, c. 641, 
32 Stat. 176 [U. S. Comp. St. Supp. 1905, p. 295]," and praying that 
a warrant for the arrest of the said Low Foon Yin be issued and that 
he be arrested and brought before the said commissioner, and upon 
a hearing being had that he be duly adjudged to be illegally within 
the United States, and that the proper order for his déportation be 
made and entered. Upon that complaint a warrant of arrest was is- 
sued by the commissioner and executed by the marshal by the arrest 
and production of Low Foon Yin before the commissioner, when the 
following proceedings were had : 

Mr. Woodworth (attorney for tlie défendant to the proceeclins) : I ob- 
ioct to the commissioner proceedins: with this hearins on the ground that tlie 
soverninent has presentpd no proofs or évidence to show that the défendant 
is unlawfully in the United States, and I ob.iect to the défendant being 
examined at this time by the commissioner and compelled to testify asainst 
liimself. and to any questions being propounded to him with référence to the 
charge herein. 

The Commissioner : The objection respeoting iurisdiction is overruled pro 
forma. I also overrule the furtlier ol).iections ; the appearance of the de- 
fendant; his dress; his physiognomy ; his queue, and everything about him — 
dénotes that he is a Chinese. In regard to testifying against liimself. I over- 
rule the ob.iection of counsel upon the ground that the courts hâve held it is 
not a criminal case, and tlierefore tlie rule iuvnked does not apply. 

Mr. AVoodworth : Note an exception. 
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IjOw Foon Yin, the défendant, swom: 

'J'iie Commissioner : Q. Where were you born? 

Mr. Woodwortli: I repeat the objection already urged, to wit: I objeet to 
the commissioner proceeding witli this hearing on the ground tliat he liad net 
.iiii-isdietion of this matter ; and furtlier on the ground tliat tlie govern- 
ment bas presented no proofs or évidence to show that the défendant is 
nnlawfully within the United States; and I object to the détendant being 
exiimined at this time by the commissioner and compelled to testify against 
himself. and to any questions being propomided to him with référence to the 
cliarge hcreiji contained. 

The Commissioner: I make the same ruling. 

Mr. Woodworth : Note an exception. 

A. In China. 

The Commissioner: Q. When did you first corne to the United States? 
A. Last year. 

The Commissioner: Q. AVIiere from, China? A. From Cliina. 

ïbe Commissioner: Q. What bas been your avocation or business, laborer? 
A. Laborer. 

Tlie Commissioner: I hâve no further questions. 

Mr. Woodworth : I move to strike out ail the testimony of the wltness 
on the ground previovisly stated. 

The Commissioner : I deny the motion. 

Mr. Woodworth : Note an exception. 

Mr. McKinley : That is the case for the government. 

Mr. Woodworth : I désire at this time again to raise the question of the 
jurisdiction of the commissioner in this case. 

The Commissioner: I overrule the objection pro forma. 

Mr. Woodworth : We take an exception. 

The Commissioner: Do you submit the case? 

Mr. Woodworth : Yes, upon tbe objections already made. 

The Commissioner : I order the défendant deported. 

Sir. AVoodworth : Note an exception. I propose to take an appeal for the 
purpose of raising the question of jurisdiction, and ask for a stay of 10 
days within wdiich to prepai-e an appeal. 

The Commissioner : Granted. 

The appeal to the District Court résultée! in an affirmance of the 
order of déportation. The jurisdictional question having been decided 
adversely to the contention on the part of the défendant b}' this court 
in the case of Fong Mey Yuk v. United States, 113 Ked. 898, 51 C. C. 
A. 528, the single question presented to us is whether or not, in a 
déportation proceeding, a défendant can be compelled against his will 
to testify against himself, and ordered deported upon no other évi- 
dence than his own statements thus obtained from him. If, as con- 
tended on behalf of the appellant, and as was held by Judge Wing in 
the case of United States v. Hung Chang (D. C.) ISf! Fed. 4()(), the 
proceeding is a criminal one, the point woukl, of course, be good. 
But it bas been decided by many of the fédéral courts, including the 
Suprême Court of the United States, that such a proceeding is not a 
criminal one. It is true that the act of Congress of May 5, 1892, 
known as the "Geary Act" (St. 1891, p. 25), contained a criminal 
feature in that by its fourth section it was provided "that any such 
Chinese person or person of Chinese descent convicted and adjudged 
to be not lawfully entitled to be or remain in the United States, shall 
be imprisoned at hard labor for a period of not excecding one year, and 
thereafter removed from the United States as hereinbefore provided ;" 
that is to say, as provided by the second section of that act. But the 
provision in respect to the imprisonnient of such Chinese person at 
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hard labor was declared unconstitutional and void by the Suprême 
Court in the case of Wong Wing v. United States, 163 U. S. 238, 16 
Sup. Ct. 977, 41 L. Ed. 140, and by the United States District Court 
for the Sountliern District of California in the preceding case of 
United States v. Wong Dep Ken (D. C.) 57 Fed. 206. It is also trne 
that in the Geary act Congress used the words "convicted" and "ad- 
judged" in connection with the finding of the person proceeded against 
unlawfully in this country, and directing his déportation. But the 
mère use of such words, instead of others more appropriate, does not 
couvert a proceeding of a political nature into one that is criminal. 
United States v. Hing Ouong Chow (C. C.) 53 Fed. 233. "Dé- 
portation," said the Suprême Court in the case of Fong Yue Ting v. 
United States, 149 U. S. 698-709, 13 Sup. Ct. 1016, 1020, 37 L. Ed. 
905, "is the removal of an alien ont of the country, simply because 
liis présence is deemed inconsistent with the public welfare, and with- 
out any punishment being imposed or contemplated, either under the 
laws of the country out of which he is sent, or under those of the 
country to which he is taken." Section 1 of the Act of May 5, 1892, 
continued in force for a period of 10 years from that date ail laws 
then in. force, prohibiting and regulating the coming into this country 
of Chinese persons, and persons of Chinese descent, and provided, 
among other things "that any Chinese person or person of Chinese 
descent, when convicted and adjudged under any of said laws to be 
not lawfully entitled to be or remain in the United States, shall be 
removed from the United States to China, unless he or they shall 
make it appear to the justice, judge, or commissioner before whom 
he or they are tried, that he or they are subjects or citizens of sonie 
other country, in which case he or they shall be removed from the 
United States to such country ; provided, that in any case where such 
other country, of which such Chinese person shall claim to be a citizen 
or subject, shall demand any tax as a condition of the removal of 
such person to that countrv, lie or she shall be removed to China," and 
(section 3, 27 Stat. 25 [Û. S. Comp. St. 1901, p. 1320]) "that any 
Chinese person or person of Chinese descent arrested under the pro- 
visions of this act or the acts hereby extended, shall be adjudged to 
be unlawfully within the United States, unless such person shall 
establish by affirmative proof to the satisfaction of such justice, judge 
or commissioner his lawful right to remain in the United States." 

Section 6 of the act of Mav 5, 1892, c. 60, 27 Stat. 25. as amended 
by the act of November 3, 1893, c. 14, § 1, 28 Stat. 7 [U. S. Comp. 
St. 1901, p. 1320], is as follows: 

" 'Sec. 6. And it shall be tlie dutj' of ail Chinese laborers within the limits 
of the United States who were eutitied to remain in the United States before 
the passage of the act to which this is an amendment to apply to the ool- 
leetor of internai revenue of their respective districts within six months 
after the passage of this act for a certiflcate of résidence; and any Chinese 
laborer within the liraits of the TTnited States, wlio shall ne.çlect. fail, or 
refuse to comply with the provisions of this act and the act to which this 
is an amendment, or wlio. after the expiration of said six months, shall he 
tmmd within the jurisdietion of the United States without such certificnte 
of résidence, shall be deemed and adjudged to be unlawfully within the TTnited 
States, and may be arrested by any United States customs officiai, Collector 



of Internai, Revenue, or his cleputies, United States Marshal or his depnties. 
and taken before a United States judge, whose duty it sliall be to order 
that he be deported from tlie United States, as provided in tliis act and in 
the act to vvhlch this is an amendment, unless lie shall establish clearly 
to the satisfaction of said judge that by reason of accident, sickness. or other 
unavoidable cause lie has been unnble to procure his certificato, and to tlio 
satisfaction of said United States judge, and liy at least one crédible witness 
other than Chinese, that he was a résident of the United States on the fifth 
of May, eighteen hundred and ninety-two ; and if, npon the hearing, it shall 
appear that he is go entitled to a certifleate, it shall be granted mwn his 
paying the cost. Should it appear that said Chinaman had procured a 
certiticate which bas been lost or destroyed, he shall be detained and judg- 
ment suspended a reasonable time to enatile him to procure a duplicate from 
the officer granting it, and in such cases the cost of said arrest and trial shall 
be In the discrétion of the court; and any Chinese person, other than a 
Chinese laborer, having a right to be and rem,ain in the United States, de- 
siriug such certifleate as évidence of such right, niay apply for and reçoive 
the same vvithout charge; and that no proceedings for a violation of the pro- 
visions of said section six of said act of May fifth, eighteen hundred and 
ninety-two, as originally enacted, shall hereafter he instituted, and that ail 
proceedings for said violation now pending are hereby diseontinued' : Pro- 
vided, that no Chinese person heretofore eonvlcted in any court of the states 
or territories or of the United States of a felony shall be pennitted to 
register under the provisions of this act ; but ail such persons who are now 
subject to déportation for failure or refusai to comply with the act to which 
this is an aineudnient shall be derxsrted from the United States as in said act 
and in this act provided, upon any appropriate proceedings now pending or 
which may be hereafter instituted." 

In the course of its opinion in the case of Fong Yue Ting v. United 
States, supra, the court said: 

"For the reasons stated in the earlier part of this opinion, Cougress, 
under the power to ex'clude or expel allons, uiight hâve directed any Chinese 
laborer found in the United States without a certifleate of résidence, to be 
removed out of the eountry by executive officer.s, without judicial trial or 
examination, just as it might hâve authorized such officers absolutely to pre- 
vent his entrance into the eountry. But Congress has not undertaken to do 
this. 

"The efl'ect of the provisions of section 6 of the act of 1802 is that. If a 
Chinese laborer, after the opportunity afforded him to obtain a certifl- 
eate of résidence withln a year, at a eonvenient place, and witliout cost, is 
found '.>'ithout such a certifleate, he shall be so far presumed to be not 
entitled to remain withln the United States, that an officer of the customs, or 
a Collector of Internai Reveirae, or a Marshal, or a deputy of either, may 
arrest him, not with a view to imprisonmeut or punishment, or to his immé- 
diate déportation without further inquiry, but in order to tulce him before a 
judge, for the purpose of a judicial hearing and détermination of the only 
facts which, under the act of Congress, can hâve a material hearing upon 
the question whether he shall be sent out of the eountry, or be permitted to 
remain. 

"The powers and duties of the executive officers named lieing ordinarily 
llmited to their own districts, the reasonable inference is that they must 
take him before a judge withln the same judicial district ; and such was 
the course pursued in the cases before us. 

"The désignation of the judge, in gênerai terms, as 'a United States judae,' 
is an apt and suflicient description of a judge of a court ol the United 
States, and is équivalent to or s.vnonymous with the désignation, in other 
statutes, of the judges authorized to Issue writs of habeas corpus, or warrants 
to arrest persons accused of crime. Rev. St. §§ 752, 1014 [U. S. Comp. St. 
1001, pp. 592, 716], 

"When, in the form prescribed by law, the executive officer, acting in be- 
half of the United States, brings the Chinese laborer before the judge, in 
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order that he may be heard, and tlie facts upon which dépends his right 
to remain in the country be deeided, a case is duly submitted to tlie judicial 
power ; for hère are ail tlie éléments o( a civil case— a complainant, a défend- 
ant, and a judge — actor, rens, et judex. 3 ISl. Com. 25 ; Osborn v. Bank of 
United States, y Wbeat. (U. S.) 7a8, 811), (> L. Ed. 204. No formai eomplaint 
or pleadinsrs are re(]uired, and tbe want of them does uot att'ect tlie au- 
tliority of tlie judge or the validity of tlie statute. 

"If no évidence is oifered by tbe China niau, the judge ninkes the order 
of déportation as upon a default. If he produces compétent évidence to 
explain the fact of bis not baving a certifleate, it nmst bo considered by the 
judge; and if he thereupon appears to be entirled to a certificate, it is to be 
granted to iiim. If he proves that the collector of internai revenue bas un- 
lawfuUy refused to give him a certificate, he proves an 'unavoidable cause,' 
within tbe nieaning of the act, for uot procuring one. If he proves that he 
had procured a certifleate which lias beeii lost or destroyed, he is to be 
allowed a reasonable tinie to procure a diiplicate thereof. 

"The provision which puts tbe burden of proof upon him of rebutting the 
presumption arising froni his having no certificate, as well as tbe require- 
nient of proof, 'by at least one crédible white witness, that he was a résident 
of the United States at the time of the passage of this act,' is within the ac- 
knowledged power of every Législature to prescribe tlie évidence which shall 
be reeeived, and the effect of that évidence, in the courts of its own goveriiment. 
Ogden V. Saunders, 12 Wheat. (U. S.) 21.'i, 2G2, 340, 6 L. Kd. OOG; Pillow v. 
Roberts. 13 How. (U. S.) 472, 476, 14 L. Ed. 228; Cliquot's Chamiiagne, 3 
Wall. (U. S.) 114, 143, 18 L. Ed. 116; Ex parte Eisk, 113 U. S. 713. 721, 5 Sup. 
et. 724, 28 L. Ed. 1117; Holmes v. Hunt, 122 Mass. 505, 516-519, 23 Am. Rep. 
381. The competeucy of ail wimesses, without regard to their color, to testify 
in the courts of tbe United States, rests on acts of Congress, which Congress 
may at its discrétion modify or repeal. Rev. St. §§ 858. 1977 [U. S. Comii. St. 
1901, pp. C59, 125!)]. The reason for re<iuiring a Chine.se alien, claiming the 
privilège of remaining in the United States, to prove the fact of his résidence 
hère at the time of tbe passage of the act 'by at least one crédible white wit- 
ness,' may bave bcen the expérience of Congress, as uientioned by Mr. Justice 
Fleld, in Chae Chan l'ing's Cnse, that tbe enforcement of former acts, under 
which the testimony of Cliinese persons was admitted to prove similar facts, 
'was attendcd witli great embarrassniont, from the suspicious nature, in niany 
instances, of the testimony ofl'ered to establislj the résidence of the parties, 
arising from the loose notions entertained l)v the witnesses of tbe obligation 
of an oath.' Chae (,'hau Ping v, United States, 130 U. S. 598, 9 Snp. Ct. 623, 
32 L. Ed. 1068. And this reiiuirement, not allowiiig such a fact to be proved 
solely by the testimony of aliens in a like situation, or of tbe same race, is 
qnite anaiogous to the provision, which bas existed for 77 years in the naturali- 
sation laws, by which aliens ajiplying for uaturalization must prove tlieir rési- 
dence within. the liinits and under tbe jurisdictiou of the United States, for fivo 
vears next preceding, 'by the oath or affirmation of citizens of the United 
States.' Acts Mareh 22, 1816, c. S2, § 2, 3 Stat. 2.50; May 24. 1828, c. 116, § 2, 
4 Stat. .310; Rev. St. § 2165, cl. 6 [U. S. Conip. St. lOUl, p. i;:îyO] ; 2 Kent, 
Com. 05. 

"The proceeding before a United States judge, as provided for in section 
of the act of 1892, is in no projier sensé a trial and sentence for a crime or 
oITense. It is simply tiie ascertaininent. by approiiriate and lawful ineans. 
of the fact whether the conditions exist upon wliieU Congress bas enacted 
that an alien of this elass may remain within tlie country. The order of dé- 
portation is uot a punishmeiit for crime. It is not a banishment, in the sensé in 
which that word is often applied to the ex]mlsion of a citizen from his country 
by way of puuishnient. It is but a metbod of enforcing the retnrn to bis own 
country of an alien who bas not complied witb the conditions ui)on the per- 
formance of which the government of tlie nation, aeting within its constitu- 
tional authority and through tbe pi-oiier departmeats, liad determined that his 
continuing to réside bore sluill dépend." 

The validity of the provision of the act of Ma}' 5, 1893, placing' the 
burden of proof of his lawful rit^iit to remain in the United States 
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on the Chinese person or person of Chinese descent charged with 
beitag unlawfully in this country, lias been siistained not only l)y the 
Suprême Cou.rt, but also by the Circuit and District Courts. Li Sing 
V. United States, 180 U. S. 486, 21 Sup. Ct. 449, 45 L. Ed. 034; In 
re Sing Lee (D. C.) 54 Fed. 334; United States v. Wong Dep Ken 
(D. C.) 57 Fed. 206. 

In the latter case, in speaking of that provision of the act of May 
(5, 1892, it was said: 

"No one questions tlie power of Conprrcss to proliiliit the coniliic into this 
country of any class of forei.ccnors deeined prc.judifiul to aw. interests of our 
people. Asflinst tlie eoniins; into the rountry of f'iiiiicse hiborers, CouKress has 
been legislating for years. The reason for such lesishition is an old story, and 
,need not be repeated. But notwithstandin.t; the enactnients upou the gnh.ieet, 
the laws hâve been evaded in niany ways. By false testiiiiony and con- 
cofited évidence the courts bave been iniposed upou in cases alniost witliout 
number, and by sea and land the prohibited class in large numhers bave been 
smuggled into the country in one way or another. To prevent ail of this, and 
givi,' effeet to its laws upon the sul).1ect, as far as possible, Congress deenied 
It wise by the provision in question to put the burden of proof of bis lawful 
right to remain in the United States on the Chinese person or person of Chi- 
nese desMut charged with bein,g imlawfully within their borders. To those 
not résidents of and not familiar with the Pacific slope. and not so much sub- 
ject to the evils intended to be guardod against by the exclusion acts. 'the 
lines laid down for their enforcenient may,' as appropriately and well said by 
Judge Severens in the case of Sing Lee (D. C.) 54 Fed. 334, 'soem liard; and 
beeause sueh sumniary dealings with the rights of persons are out of the com- 
mon order to wliich vve are accustomed, and are liable to produce iniustice in 
many cases on account of their sumniary expédition and the présomption 
against the prisoners. they may spom severo ; but. if the power résides in Con- 
gress to enact such provisions, the discrétion whether it will do so rests in the 
law-making power, and the courts must iiresume it was exercisod upon suf- 
ficient reasons.' In respect to the provision of the Geary act putting the bur- 
den of proof on those coming within the class thus interdicted. I agrée with 
Judge Severens in the case citod, that thore is not only notiiing in it violative 
of the jirovisions of tlie Constitution of the United States, but, for tlio reasons 
given by him, and in view of the circunistances alrendy reforred to and of 
others that may be suggested, that the provision in question is not unreason- 
able. Ho says : 

"The person brought before tho coiiiuiissicmer is one of a class which, 
by the ternis of the statute, is olmoxious to its opération. That must ap- 
pear before the L'eneral ,1urisdiction can be excrciscd, and since, geuerally, 
that class is interdicted, be can only escape the counmm lot unon its npiieariug 
that he is not within the gênerai condenmation. Tl;e nioans of showiiig this 
are presumably in his own control. It would be cxtrcnicly incouveuient, and 
probably in most cases inipracticable, for the government to bring jn-oof of the 
négative fact that the respondent is not within the exeniijtion. Such circuni- 
stances are the hasis of the rule of évidence which devolves tht; burden on the 
party who presumably has the best means of proving tlie fact: but, wlmtovei- 
the rule which by the conimoii law would be appii<'able to trials, it caniiot be 
affirnjod that in sncli conditions the Législature cannot prcscriiie such a rule 
of évidence.' " 

We see no merit in the suggestion tliat there was nothing to show 
to the commissioner that the appellant was a Chinese person or person 
of Chinese descent. He himself testified that lie was born in China, 
and first came to the United States the previous year from China, 
and that he was a laborer. Certainly the fact that he was a native 
of China, coupled with his personal appearance, indicatiug by his 
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dress, physiognomy, and queue, that lie was a Chinaman, was suf- 
ficient to justify a finding to that effect, in the absence of any showing 
to the contrary. 

The judgment is affirmed. 



BIDGE AVE. BANK v. STUDHEIM. 

(Circuit Court of Appeals, Third Circuit. June 6, 190G.) 

No. G. 

1. Bankeuptcy— Action to Recover PKErERENCB— Question Fon Jitry. 

In an action by the trustée of a baiilanipt to recover a payment as a 
préférence, wiiere it is shown tiiat the banlîrupt was insolvent when the 
payment was made, and the clrcunistnnees were such as would be lilcely 
to excite a suspicion of sucli insolvency at least on tlie ])art of the creditor, 
the question whether he bad reasonable ground to believe that a préfér- 
ence was intended is one for the jury. 

2. Same— Peefekence to Bank— Paymekt by Oheck. 

A banli is not reiieved from liability to refund as a préférence a pay- 
ment received on notes from a banl^riipt while insolvent, under such cir- 
cumstances that it had reasonable grouuds to helieve that a préférence 
was intended, by the fact that the payment was made by a checlj; on the 
debtor's deposit in the same banlî, which, if it had remaîned until the 
debtor's bankruptcy, the banlv might hâve retained as a set-ofC. 

3. Same— Evidence op Insolvency— Obdeb or Refebee. 

Upon the question of the insolvency of a bankrupt at the time an al- 
leged préférence was given, where it is shown that the bankrupt's assets 
had not changed thereafter, an order of the référée conflrniing a sale of 
such assets is admissible as évidence of their value; its weight being for 
the jury. 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania. 

Frank Savidge, for plaintiff in erroi. 

E. Clinton Rhoads, for défendant in error. 

Eefore DALLAS and CRAY, Circuit Jusiges, and CROSS, District 
Judge. 

CROSS, District Judge. This suit was brought in the District 
Court of the United States for the Eastern District of Pennsylvania 
by the trustée in bankruptcy of the Kensington Leather Company, un- 
der section 60 (b) of the bankrupt act of luly 1, 1898 (chapter 541, 
30 Stat. 562 [U. S. Comp. St. 1901, p. 3445]),'to recover of the plain- 
tiff in error an alleged préférence, as defined by section 60 (a) of the 
above act. Judgment was entered in the court below upon the verdict 
of a jury for $1,414.20, besides costs. The bankrupt was incorporated 
in the month of September, 1903, but did not commence active business 
until the following December. Its chief asset was a secret process 
for the manufacture of leather, which process was subsequently proved 
to hâve little or no value. On or about the 24th day of that month it 
borrowed from the Ridge Avenue Bank, the plaintiff in error, the sum 
of $3,000, and gave therefor its three months' note, secured by individual 
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indorsements. This note matured on the 23d of March, 1904. Pay- 
ment of the same was then demanded, but the bank was told that the 
maker had no money to pay it, but that it had leather on hand which it 
wanted to selL Contrary to the bank's custom, the note was thereupon 
renewed, vvithout any payment on account, for a further period of three 
months. In the meantime, and prior to the maturity of the renewed 
note, the account of the bankrupt, kept with the plaintiff in error, was 
inactive and unsatisfactory to the bank, for the reason that no deposits 
of any conséquence were made. Before the renewal note matured, 
and on the 2d day of June, 1904, an officer of the leather company call- 
ed at the bank, and while there was reminded by the cashier that the 
note had been renewed once, and that the bank woukl insist on a satis- 
factory settlement of it. At that time the bankrupt had $6.30 on deposit 
with the bank, and of that amount the représentative of the leather com- 
pany ofïered to pay $500 on account of the note. He was told that 
such payment would not be satisfactory, whereupon he informed the 
cashier that the company had some damaged leather on hand which it 
had been unable to sell, and asked the cashier if he could not sell it. 
A bill of sale for this leather was thereupon made to the cashier of the 
bank, and it was subsequently sold by him for $830 to a leather dealer 
who was a customer of the bank. The leather was paid for by the 
customer's note, and credited on the bankrupt's note. The total pay- 
ments made on account of the note in cash and by the sale of the 
leather amounted to $1,380, and were made some time before the 
maturity of the note. When the note matured, the latter part of June,. 
a new note for one month was given for $1,680, being the balance 
remaining due on the note of March 23, 1904. On the 9th day of 
July, 1904, a pétition in involuntary bankruptcy was filed against the 
Kensington Leather Company, and it was adjudicated a bankrupt in 
the month of August following. Subsequently this suit was brought 
by the trustée to recover of the Ridge Avenue Bank said sum of $1,- 
320, upon the grounds above referred to. A part only of the facts 
brought out in the testimony at the trial hâve been given, but sufficient 
to show the gênerai situation of afïairs between the plaintitï in error 
and the bankrupt at the time when the alleged préférence was given. 

Five assignments of error bave been fîled by the plaintiff in error, the 
first three of which, however, while appropriate to a motion for a new 
trial, cannot be considered hère, and, indeed, were not insisted upon 
at the argument. Of the two argued and relied upon, the first relates to 
the refusai of the trial judge to give binding instructions to the jury 
in favor of the défendant. It is claimed under this assignment that 
the facts were insufïîcient to warrant the judge in leaving to the jury 
the question of whether or not the Ridge Avenue Bank, at the time 
it accepted the payment of $1,320, had reasonable cause to believe that 
it was intended thereby to give it a préférence. The case is undoubtedly 
near the border line separating cases where there is évidence sufficient 
to warrant a jury in finding a préférence and those where there is not 
sufficient évidence to warrant such finding, and it is quite possible that 
another jury might hâve found the facts in this case differently ; but the 
question for our détermination is not whether reasonable cause that a 
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préférence vvas intended existed, but whether there was any évidence 
of such reasonable cause as justified its submission to the jury. The 
crdinary rule that what would be tii? condnct of a prudent person under 
given circumstances is a question for the jury has some appHcation in 
this case, and what would be reasonable cause to an ordinarily intelli- 
gent business man to believe that a préférence was intended is a question 
with which a jury is supposed to be especially compétent to deal. As a 
matter of fact, the évidence conclusively shows that the bankrupt was 
insolvent at the time the préférence was made, and it could hardly be 
denied that the payment of the $1,320 was made under circumstances 
likely to excite suspicion of the bankrupt's insolvency. This alone, 
however, would be insufficient to charge the bank with accepting a préf- 
érence. It must hâve had reasonable cause to believe at the time the 
payment was made that it was accepting a préférence. The question 
of whether it did or not was a question of fact, and was properly sub- 
mitted to the jury, and, inasmuch as there was évidence which in our 
opinion justified its submission, the finding of the jury cannot be 
reviewed upon writ of error. 

But it is claimed on behalf of the bank that the $500 paid on account 
of its note from the bankrupt's deposit in the bank cannot in any event 
be considered a préférence, or recovered back in this action, and that 
to this extent, at least, the judgment is erroneous. The position taken 
by the counsel of the bank is thus stated : 

"Tlie balance of a rejailar bank account is à debt due to tbe bankrnpt from 
tbo bank, and, in the absence of coihision, tlie banii need iiot suiTPnilcr snch 
Imlance, but uiay set it off against notes of tlie bankrupt lield by tbe bauk" — 
oiting section 68 (a) of the banki'U]]tcy aet. (30 Stat. 5G5 LU. S. Comp. St. 
]1>01, p. 3450]). 

The mère reading of this statement, however, shows its inapplicability 
to the case at bar. This is not the case of a deposit remaining to the 
crédit of a bankrupt's estate at the time of the filing of the pétition in 
bankruptcy, and which, under certain circumstances, and in the absence 
of collusion, might be the subject of set-off, but is rather that of a trans- 
fer to a batik of a portion of the bankrupt's estate by the bankrupt's 
own act prior to the bankruptcy, and which was accepted by the bank in 
partial payment of an unmatured claim, and concerning which trans- 
action a jury has said that the bank had reasonable cause to believe 
at the time the payment was made that it was accepting a préférence. 
It seems wholly unnecessary to add anything further upon this point. 
Under the circumstances disclosed, we are satisfied that the judge could 
not hâve doue otherwise than stibmit the question to the jury. We 
conclude, therefore, that this assignment of error must fail. 

The only other assignment remaining for considération relates to 
the admission in évidence of an ordcr of a référée confirming a sale 
of the bankrupt's propert}', which was made by a receiver in August, 
1904. It was claimed on the argument that this order was hearsay 
évidence, and should not bave been admitted. We think the order 
being one made by an officer of the court in the same bankruptcy pro- 
ceeding- as that in which the trial took place was compétent évidence. 
Its value was for the considération of the jury. Evidence had already 
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been given showing that the assets of the baiikrupt had not varied from 
the time when the alleged preferential paynient was made to the time 
when the assets were sold by the receiver. The évidence of what they 
brought at the bankruptcy sale was certainly not of the highest pro- 
bative force, but it was, perhaps, the iDest évidence at hand. The trial 
judge, in the exercise of a proper discrétion, admittcd it for what i' was 
worth, and in doing so conimitted no error. Furthermore, the disparity 
between the price realized at the sale ($907.50) and the liabilities of 
the bankrupt ($8, 551. 71) was so great as to permit no othcr infcrence 
to be drawn than that the bankrupt was insolvent at the time of the al- 
leged préférence. We find no merit. thcreforc, in this exception. 
The resuit is that the judgment below is aiïirmcd. 



OW YANG DEAN v. UXITED STATES. 

(Circuit Court of Appeiils, Nintli Circuit. Muy 14, 190G.) 

No. 1,280. 

1. Alifks — Chinese — Déportation. 

Défendant, in ISOO, beeame a menilicr of two Cliinese mercantile firms 
in California ; liis name aijpearing on tlie i)artnei'sliip booics as a juirtner 
and so continuod up to tlie time of tlio commencement of déportation 
proceedings. From 1890 to 1900 he engaged in no manual labor, but de- 
voted bis entire time to liis mercantile interests. until he purcliased an 
interest in a sbrimp company in Mardi, 1900, after whicli from Marcli 
till August he devoted a portion of bis time to Ijeeping books for that 
concern, but did manual labor, such as picking shrimps and delivering 
them to customers. The shrimp business was absorbed by another 
company in which he was intere.sted until Jlay, 1902, when he sold the 
interest in the purchasing company and retiuaied to China, he having 
devoted his entire time after the sale and before his return to the 
mercantile business of the firms of wliich lie was a member. /Jelrl. that 
by engaging in manual labor while in the .shrimp business he did not 
lose his right to remain in the United States under Exclu.sion Act, 
May r,, 1892. c. 00, § G. 27 Stat. 25. as ameiided by Act Cong. Nov. S. 
189.'i, c. ]4, § 1. 28 Stat. 7 fU. S. Comj). St. 1901, p. 13211, providi'is for 
the exclusion of non registered Chinese on their ceasing to be merchants 
and engaging in manual labor. 

[Ed. Notes. — Citizenship of the Chinese. see notes to Gee Fook Sing 
V. United States, 1 C. G. A. 212 ; Lee Sing Far v. United States, 35 C. C. 
A. 332.] 

2. S.4ME — Labokek — What Cokstitutes. 

Where a Chinese mercbant for a year prior to his return to Cliina did 
no manual labor excopt that for a short time he assisted in pickling 
shrimps and going in wagons to deliver tlieni to customers in coimeetion 
•witli the business of a shrimp company, in which he was a partner, 
such work did not amount to the doing of manual labor not necessary 
in tlie conduct of his business within Exclusion Act, May 5, 1892, c. 
60. § G, 27 Stat. 25, as amended by Act Cong. Nov. 3, 1893, c 14, § 1, 28 
Stat. 7 [U. S. Comp. St. 1901, p. i:!21J, depriving him of the right to re- 
enter the United States on his return. 

Appeal from the District Court of the United States for the North- 
ern District of California. 

The appellant. a Chinese, a.ppeals from an order and judgment of tlie Dis- 
trict Court afiirming the order and judgment of déportation made by the 
145 F.— 51 
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United States Commigsionor upon a complaint charging him with beiiig a Clii- 
nese manual laborer within tlie limits of the Northern District of Cali- 
fornia witlioiit tbe requisite certiflcate of résidence. The appellant came to 
the United States in the year 1881 and resided in the state of Oaiifornia from 
that date until July 8, 1902, when he departed from the United States for 
China, taking with him an affidavit and certiflcate of identification wherein 
he deposed that he was a merchant, and a member of the firm of Sang 
AVo Sang & Go., engaged in buying and selling rotail and wholcsale gio- 
ceries at 613 Jaclsson street, San JPrancisco. On Juiy 2, 1904 he retnrned 
to the port of San Francisco, and, upon présentation of his affldavit and 
certiflcate to the Conimissioner of Immigration at that port, he was per- 
mitted to land and enter the United States as a merchant. On the proceeding 
for déportation the United States Oommissioner found that during the 12 
months immediately preceding his departure from the United States, tlie 
appellant was engagea in the performance of manual labor other than sueh 
as was necessary in the conduet of liis business as a mercliant, to wit, 
in i)ieliing, shelling, and delivering slirimps and eracliing crabs, and that 
he uniawfully entered the United States, and is not lawfully entitied to 
1)0 and remain tberein. The évidence is undisjMited that about the year 1890 
the appellant became a member of the Chinese mercantile firm of Hung Tai 
& Co. in AValnut Grove, Cal., and of the firm of Sang Wo Sang & Co., retail 
and Wholesale grocers at 013 Jackson street, San Francisco, and that his 
liante appeared upon the partnersbip books of such lirms as a partner tberein; 
that his interest in and his relation to the said flrms has continued to the 
présent time; that during ail the years of his connection with said flrms 
and up to March, 1900, he engaged in the performance of no manual labor 
of any kind, but devoted his entire time to the management of his mer- 
cantile interests, and that in March, 1900, he purchased an interest in the 
San Pablo Bay Shrimp Company, a copartnership engaged in picliing, buying, 
and selling shrimps and crabs. During the period between that time and 
August 1, 1900, it is not disputed that while he devoted a portion of his time 
to keeping the boolvs of the firm, he did manual lalxir other than such as was 
necessary to conduet his business as a merchant, such as picking shrimps 
and going with the wagons to deliver shrimps to customers. On August 1, 
1900, a combination under the name of the Union Shrimp Company was made 
between the San Pablo Bay Shrimp Companj' and a rival company, and 
the appellant became a partner in the new companj'. Both the San Pablo 
Bay Shrimp Company and the Union Shrimp Company were engaged in buy- 
ing and selling shrimps and crabs at flxed places of business in San Francisco. 

George A. McGowan, for appellant. 

Robert T. Devlin, Benjamin L. McKinley, and Lyman I. Mowry, 
for the United States. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

As to the occupation of the appellant during the year immediately . 
prior to his departure for China, the évidence is that from July 8, 
1901 to September 1, 1901, he was at the store of Sang Wo Sang & 
Co., attending to his duties in that firm. He testified that from Sep- 
tember 1, 1901 to May 1, 1902, he spent a little more than half of his 
time with the Union Shrimp Company, and the remainder of that 
time with Sang Wo Sang & Co. ; that while with the Union Shrimp 
Company, he devoted his time to keeping the books, taking téléphone 
orders, receiving and sampling shrimps, and delivering by hand an 
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occasional order, and doing some collecting. It is not disputed that 
on May 1, 1902, he sold out his interest in the Union Shrimp Com- 
pany and from that time until he departed for China on July 8, 1902, 
he was not engaged in the shrimp business, had nothing to do there- 
with, and gave his time entirelv to the mercantile business of Sang 
Wo Sang & Co. In Tom Hong v. United States, 193 U. S. 517, 24 
Sup. Ct. 517, 48 U. Ed. 772, it was lield that Chinese persons who are 
in this country prior to May 5, 1902, and thereafter carried on mer- 
cantile business under a corporate title, although the business was not 
conducted in their individual names, and who had books of account 
and articles of partnership, were merchants within the meaning of sec- 
tion 6, Act May 5, 1892, c. GO, 27 Stat. 25, as amended bv Act Nov. 
3, 1893, c. 14, § 1, 28 Stat. 7 [U. S. Comp. St. 1901, p. 1321], and were 
not required to register under the terms of that act, nor were they 
subject to déportation upon their subsequently ceasing to be merchants 
and engaging in manual labor. That décision affirms the doctrine of 
a line of fédéral cases. United States v. Sing Lee, (D. C.) 71 Fed. 
680; United States v. Yong Yew, (D. C.) 83 Fed. 832. 838: United 
States V. Léo Won Tong (D. C.) 132 Fed. 190; In re Yew liing Hi, 
(D. C.) 128 Fed. 319; United States v. Louie Juen, (D. C.) 128 Fed. 
522. Under the authority of thèse décisions the appellant was not 
subject to déportation at any time while he was in the United States 
prior to his departure for China. By engaging in manual labor he 
had not lost his right to be and remain in the United States. What 
was his right on returning to the United States? 
The act of November 3, 1893, provides as follows : 

"Where an application is made tiy a Cliinanian for entrancR into tlie 
United States on tlie gronnd tluit lie was fornioi-Iy on^ased in tliis country 
as a niercliant, lie sliail establisli by the testimony of two <Te(lil)le witness^es; 
otlier tliau Chinese, tlie tact that he conducted such business as liPi'einl)efore 
defined for at least oiie year before his departure from the TTuited States 
and that durin;; sucli year he wus not engaged in the performance of any 
manual labor exceiit sucli as was necessary in the conduct of his business as 
such merchant, and in dcfault of such proof, shall be rofused landing." 

The appellant complied with this requiremcnt of the statute. The 
Commissioners of Immigration were satisfied with the proof and per- 
mitted him to land. The appellant con tends that their adjudication 
of his status as a merchant, and of his right to land is conclusive, and 
that he is not subject to déportation on a shovi'ing made before another 
tribunal that the fact was otherwise than as found by said commis- 
sioners. We do not find it necessary to pass upon that question in 
the présent case. The testimony of several witnesses was taken to 
show that during the year prior to his departure from the United 
States the appellant was actively engaged in picking shrimps, picking 
crabs, and delivering goods. We are not impressed with cither the 
candor or the credibility of the greater part of such testimony. The 
record shows that there vi'as a conspiracy of persons, the identity of 
whom is not established, but probably persons connected with the 
Union Shrimp Company, to secure the déportation of the appellant. 
When he returned to the port of San Francisco and vi'hile his applica- 
tion for permission to land was under considération, anonymous let- 
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ters were sent to the Coraniissioner of Immigration, alleging that tlie 
appellant had been a laborer beforc his departure from the United 
States, and nearly two months after he had been permitted to land, 
another anonymous communication was sent, giving the names of sev- 
eral witnesses who would testify to the fact that he did such manual 
labor. The witnesses named in that communication did, with one 
exception, appear and testify against him. One of them admitted that 
he supposée! that the cause of the proceedings for the déportation 
of the appellant was the fact that since his return he had soHcited 
trade for the San Mateo Fish Company. But accepting the finding 
of the United States Commissioner, wlao saw the witnesses and had 
a better opportunity to judge of their credibihty than bave we, that 
during the 12 months prior to his departure from the United States 
the appellant was engaged in the performance of manual labor in 
picking, shelling, and delivering shrimps, and eracking crabs, we think 
the fair déduction from the testimony is, and the Commissioner did 
not find to the contrary, that such was not the principal occupation of 
the appellant, but that the most of the time he was engaged in keep- 
ing the books of the Union Shrimp Company, and in conducting the 
business of Sang Wo Sang & Co., and that occasionally he picked 
shrimps after they were brought to the store, and delivered a rush 
order of goods to customers, and, perhaps, now and then cracked and 
picked crabs at the store in connection with the business of the Union 
Shrimp Company in buying and selling goods of that nature. 

The décision of the United States Commissioner involved a mixed 
question of fact and law. The Commissioner was of the opinion, as 
shown by his ruling on the évidence, that if in fact the appellant at 
any time did the things above mentioned, he performed manual labor 
not necessary in the conduct of his business as a merchant. The 
Commissioner of Immigration may hâve been of the opinion so far as 
the record shows, that such labor was necessary in the conduct of the 
appellant's business as a merchant. We are led to inquire, therefore, 
what is the meaning of the statute, and what manual labor may be 
said to be necessary in the conduct of the appellant's business? In 
the ordinary business of a merchant no manual labor whatever is 
necessary. The statute contemplâtes that a Chinese merchant ma}' 
do manual labor. The restriction is that it shall be such labor as is 
necessary in the conduct of his business as a merchant. The statute 
should receive a reasonable construction. If the appellant was per- 
mitted to engage in manual labor in connection with his business, we 
see no reason for holding that the work which he did, as fairly es- 
tablished by the évidence, was not such work as was necessary. It 
clearly was not his principal occupation. In Lai Moy v. United States, 
66 Fed. 955, 14 C. C. A. 283, this court held that a Chinese person, 
who, during half of his time is engaged in cutting and sewing gar- 
ments for sale by a firm of which he is a member, is engaged in manual 
labor not necessary in the conduct of his business, and is not a mer- 
chant within the meaning of the statute. But in the United States v. 
,Sun (D. C.) 76 Fed. 450, it was held that a Chinese member of a 
tradin"- firm, who lives at the store with other members of the firm 
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and does housework for them, and in spare time packs goods for 
shipment, is a merchant, and not a laborer. In re Chu Poy (D. C.) 
81 Fed. 826, it vvas held that a Chinaman engaged as a clerk in an 
established mercantile business, and vvho does no further manual labor 
than that wliich is required to conduct the business of buying and 
selling merchandise at a fixed place of business, is in every proper 
sensé a merchant, and not a laborer. 

We think that the work which the appellant did during the year 
before his departure for China, as shown by the record and as found 
by the Commissioner, so far as his finding advises us, was such as 
was permissible, and does not rcndcr him subject to déportation. 

The judgment is reversed, and déportation is denied. 



LINDBLOM et al. v. FALLETT. 

(Circuit Court of Appeals, Ninth Circuit. May 14, 1006.) 

No. 1,194. 

1. EVIllENCE — WRIÎTEN COKTRACT — COKTEAUICTION BY PAEOL. 

Détendants, wlio were tlie owners of four mining claims on Anvil 
creelv. Ivnown a.s "Disc'OYer.v," "No. 1 Above," "No. 6 Ahove," and "No. 1 
Below," eniplo.yed plaintiff to develop tlie "Anvil Creek Property," be- 
longing to défendants; the contract reciting tliat plaintiff should re- 
celée as compensation 7 per cent, of tbe net output of two claims "No. 
6 Above" and "Discovery," and that the agreenient should continue until 
"said claims" were worked out. Held, tliat such contract was ambigu- 
ous as to whether it included ail four claims or only the two refoi'red to, and 
Lence the admission of paroi évidence to show that the "Anvil Creek 
Property" contenii)lated was the two specified claims, and that a subsé- 
quent oral agreemeut was made as to the other property, was properly 
allowed. 

2. Trial — Instrt-ctions^Assl-mptiox of Facts. 

In an action for breach of an alleged oral contract to develop certain 
mining claims after the termination of a written contract, an instruction 
that plaintiff elaimed dainages for breach "of an alleged oral contract" 
entered into, according to the complaint on or about June 15, 1899, and 
according to the évidence at a later date, was not objectionable as assum- 
iug that the oral contract was in fact made. 

S. Sam e — Exceptions — Scope. 

Wliere an instruction is excepted to as a whole, the exception will not 
be sustained, if a portion of the instruction is correct. 

[Ed. Note. — For cases in point, see vol. 46, Cent. Dig. Trial, § G94.] 

4. CONTKAOTS BrKACH — ACTION — INSTRUCTION. 

Where, in au action for breach of an alleged oral contract for the 
development of certain mines, dufend.ants reliod wholly on a written con- 
tract as covering the work in quc^stion and a written release of liabilit.y 
on such written contract, and the court elsewhere charged that th(^ 
aliirmative of the issues was on tlie plaintiff to provo the material 
allégations of his complaint and repl.y, and was on the défendants to 
establish the matters alleged in their aflirniative défense, an instructi(m 
that the burden was on i)laintiff to show that the i^-ritten contract 
did not include the work suod for, and that the burden was on him 
to establish the oral contracts, but tliat the burden was on the défendants 
to show that the written contract was the only contract made betweeu the 
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parties, and thnt the roleapc was executed as, and was In fact, a releaso 
of ail claims uudei- such (jontract, was uot erroneous. 

In Error to the District Court of the United States for the Second 
Division of the District of Alaska. 

The plaintiffs in error woro oopartuers ensagod in mining in the Nome 
Mining- District of Alaslia and owned fonr flainis on Anvil ereelv known as 
•'Diseovety," "No. .1 Above," "Xo. 6 Above," and "No. 1 Below." On Min- 
2, 18i)9, tliey entered into a contract in writing witli tlie défendant in error 
as follovvs : "Kuow ail men by tiiose présents: ïliat \ve, Erik O. Lindlilom, 
.lohn Brynteson and Jafet Lindeberg, parties of tbe first part, and .Tulins 
Fallett, party of tlie second ])art, do lierebv agrée tliat said r'arty oC tli(> 
•second part, sliall give his undivided attention and labor to the parties of 
the first part in the dove!o])inent of their Anvil Creek property and as ré- 
munération to said party of the second part, said parties of the first part 
de hereby agrée that they will give said party of the second part seven (7) 
per centum of the net outpiit of elaims No. 6 Above and Discovery Claini 
on Anvil creek. This agreement shall hold good nntil said claims are vs'orkcd 
ont and if sold prior to that time the same per centum of tho selling priée 
is to be paid to said party of the second part. Entered into this second 
day of May, one thousand eight hundred and ninety-nine, at Anvil City, 
Alaska." On July 20, 1890, tho défendant in error executed to the plain- 
tiffs in error the following release: "Anvil City, Alaska, July 20th, 18!)9. 
Know ail men by thèse présents : That I, Julius Fallett, of Anvil City, 
Alaska, for the considération of the sum of twelve hundred ($1,200.00) 
dollars paid by the Cape Nome Pioneer Mining Company, do hereby release 
the said Cape Nome Mining Compan.y from the terms and considération 
of a certain contract niade by said company to niyself by which I was to 
reçoive seven (7) per cent, of the net proceeds from Discovery Claim and No. 
() Above on Anvil creek, référence is hereby made to said contract which is 
recorded in tlie office of the mining recorder for the Cape Nome Mining 
District, Alaska, and this is intended as a receipt in full for ail money 
(lue me from said comiiany up to date." The défendant in error, on October 
5. 1903, brought the présent action alleging that on or about ,Tune 15, 
1899, the plaintiffs in error entered into a verbal contract with hini where- 
by lie was to take charge of aud jirospect upon and develop said Claim No. 1 
below Discovery during the ,ye;ir 1899, for wliich he was to receive 7 per 
centum of the net amount of gold and gold dust extracted from said daim 
during that year, and that tlie plaintiffs in error had retused to permit 
him to carry ont said contract to his damage in the sum of $7,000. The 
plaintiffs in error answered denying said verbal contract and alleged that 
by the ternis of the aforesaid written contract the défendant in error was 
to do development work on their four claims on Anvil creek, and that the 
written release was an acquittai of ail claim aud deniand on account of work 
v.one on ail of said claims. On the trial of the cause the défendant in error 
introduced testiraoïiy to show that the work which was to be done iinder 
the written contract was to be conflued to the two claims specifled therein, 
and that ou or about the third or fourth of Jul.v, Lindblom, one of the 
])!aintiffs in error, engaged him to do development work on Claim No. 1 
Below, for which he was to receive the same porcentage as was given for 
work on Claim No. 6 Above and Discovery. 

J. C. Campbell, W. H. Metson, and Thomas H. Breeze, for plain- 
tiffs in error. 

W. Lair Hill, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 
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That the verbal contract as to Claim No. 1 Below was made is well 
sustained by the testimony, not only of the défendant in error, but by 
that of other witnesses, and in fact it is not denied by any of the 
plaintifîs in error. Lindblom and Lindeberg both testified, not that no 
such contract was made, but that they did not remember it, and the 
other plaintif? in error was not called as a witness. The testimony 
shows, moreover, that, after the exécution of the release, lyindblom 
and Lindeberg acknowledged their liabihty to the défendant in error 
on the contract for work on No. 1 Below and at différent dates there- 
after promised to settle with him, and that it was not until three years 
thereafter that Lindblom denied liability to the défendant in error, 
which he did by saying that he had been advised not to settle with 
him. The work of developing claims was a work in which the de- 
fendant in error was evidently skilled. It is not denied that on the 
day on which his alleged oral agreement was made he went to Claim 
No. 1 Below with seven or eight men, opened it up, and soon there- 
after discovered a rich pay streak. This discovery caused trouble 
between him and the plaintiffs in error. The latter objected to his 
devoting his time to Claim No. 1 Below, and desired him to work on 
No. 6 Above and Discovery. Their différences led to the exécution 
of the release. Immediately after the exécution of that instrument, 
the défendant in error, according to his testimony, and his testimony 
is corroborated, proceeded to work on Claim No. 1 Below in pur- 
suance of his oral contract, but the plaintiffs in error refused to per- 
mit him to work there. 

It is contended that the trial court erred in admitting évidence of 
the verbal contract and in refusing to instruct the jury to return a 
verdict for the plaintiffs in error. It is argued that the written con- 
tract by its terms included work by the défendant in error on al! four 
of the claims, and that to admit paroi évidence of the verbal contract 
was to contradict the written contract and vi'as error. We do not 
think so. In the first place the written contract is not free from am- 
biguity. It is true that it provided that the défendant in error should 
give his undivided attention and labor in the development of the 
"Anvil Creek property" of the plaintiffs in error, but it goes on to 
specify that he was to receive as compensation 7 per centum of the 
net output of two claims. No. 6 Above and Discovery, and it provides 
that the agreement shall hold until "said claims" are worked out. It 
does not necessarily follow from the terms of this contract, as we read 
it, that the work was to be donc on four claims, and we think it was 
not error to admit évidence, to show that the Anvil Creek property 
contemplated in the agreement was the two specified claims which are 
named therein. Again, this construction of the agreement is borne 
out by the contemporaneous acts of the parties. Their understanding 
of the agreement is shown by testimony, which leaves no doubt that 
two months after the exécution of the written agreement the oral 
agreement was entered into in regard to work on Claim No. 1 Below. 
To admit such paroi testimony was not to vary the terms of the writ- 
ten contract, but was to explain its ambiguity and to show what prop- 
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erty was meant in the désignation in tlie written agreement of the 
Anvil Creek property. 

It is contended that the court erred in cliarging tlie jury as follows : 

"The plaintiff claiiiis damages for breacli of au alleged oral contract 
entered into, according to the toinphiint, on or about June 15, 1809, and ac- 
cording to the évidence at a later date." 

It is objected to tliis instruction tliat it assumes that the oral con- 
tract was in fact entered into. But the court was careful to desig- 
nate tlie contract as an "alleged oral contract," and the référence to 
the évidence was not for the purpose of saying that the contract was 
established by the évidence, but for the purpose of directing the at- 
tention of the jury to the fact that the contract, as testified to by the 
parties, was not shown to hâve been made on the 15th of june, as 
alleged in the complaint, but at a later date. 

Error is assigned to the foUowing instruction : 

"It is incunibent upon tlie plaintiff, therefore, in tliis case, to show that 
the oral contract in regard to No. 1 Below was made as alleged in his 
complaint and the breach thereot by the défendants, and that this contract 
was separate froni and independent of the written contract in regard to No. 
C and Diseovery Claims, and that at the time the written contract was made, 
it was uiade with référence only to Diseovery and No. 6. On the other 
hand, in order to defeat this claim of the plaintiff, the défendants mnst show 
that the written contract was the only contract made between the parties, 
and that the release was exeeuted as and was In fact a release of ail claims 
under that contract." 

This instruction was excepted to as a whole. There can be no 
question that the first portion of it was proper, and that the exception 
therefore to the whole of it was not well taken. Nor are we convinced 
that the latter portion of the instruction was erroneous. The plain- 
tififs in error, in their défense to the action, relied wholly upon the 
written contract and the written release. What the court said to the 
jury by the instruction was, in substance, that the burden was upon 
the plaintifï to show that the written agreement did not include work 
on Claim No. 1 Below, and that the burden was on him to establish 
the oral contract. And the court charged the jury that, notwithstand- 
ing such proof of the verbal contract, and there was no contradiction 
of the évidence ofïered to sustain it, in order to defeat the claim of the 
plaintifif so supported by the évidence, the défendants must show that 
the written contract vi'as the only one. Elsewhere in the charge the 
court properly instructed the jury as to the btu-den of proof, as fol- 
lows : 

"You are instructed that in this case the aflirmative of the issues is upon 
the plaintiff to prove tlie matorial allégations of his complaint and reply. 
On tlie other hand. the affirmative of the issues is upon the défendants 
to establish the matters and things alleged in tlieir afîirmative défense." 

We find no ground for reversing the judgment of the court below. 
The judgment is affirmed. 
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NORFOLK & W. RY. CO. v. GRAHAM. 

(Circuit Court of Appeals, Fourtli Circuit. May 1, 1906.) 
No. 040. 

1. Bakkeuptcy— Action by Trustek— Rigiit of Set-off. 

The provision of Banlvr. Act ,Tuly 1. 18i)S, c. 541, § 57n, 30 Stat. 501 
[U. S. Comp. St. 1!)01, p. 3444], limiting tlie time for proving claims to 
one year lias référence to tbe banla-uptcy proceedinss ulono, antl, if tlie 
claim of a ereditor, vvlio is also a debtor, of tlie estate is one provable in 
its nature, the fact tliat lie has not proved it within tlie year does not 
afCect his riglit to plead it as a set-off or covniterclaini in sni action by 
tlie trustée to recover his indebtedness to the estate as a claim "provable 
against the estate" vi-ithin the meaniug of section 68b, 30 Stat 565 [U. 
S. Comp. St. 1001, p. 3450.] 

2. CONTEACTS — CONSTKLTCTION. 

A provision of a contract with a railroad company for construction 
work giving the company authority to pay the claims of laborers and 
workmen employed by the contractor and to deduct the ainount from 
that due him under the contract does not create an obligation on its part 
to pay such claims which can be enforced by the contractor's trustée in 
bankruptcy. 

In Error to the Circuit Court of the United States for the Southern 
District of West Virginia. 

John H. Holt (Holt & Duncan and Jos. I. Doran, on the brief), for 
plaintifï in error. 

Herbert Fitzpatrick (Samuel L. Adams, on the brief), for défendant 
in error. 

Before PRITCHARD, Circuit Judge, and PURNELL and Mc- 
DOWEEL, District Judges. 

McDOWEEI,, District Judge. The following is an excerpt from 
the opinion of ihe trial court: 

"This was a suit in assumpsit instituted by John T. Graham, trustée of the 
estate of O. M. Page, a bankrupt, against the Norfolk & Western Railway Com- 
pany, for the recovery of certain niojieys allegod to l)e due to said e'state under 
a contract entered into between said Page and said railway company for the 
construction of a certain portion of its roadbed in West Virginia. The de- 
fendant pleaded nonassumijsit and also flled a notice of recoupment under the 
West Virginia statute, under which it souglit to prove damages growing ont 
of the contract or transaction upon which the suit was brought, to an amount 
equal to the demand against it. 

"The parties by mutual consent waived a jury and submitted ail matters of 
law and fact to the judgment of the court niion an agreed statement of ail 
facts, from which statement it appears tliat 0. M. Page entered into a written 
contract on the llth day of August, 1902, with the défendant, by wliich he 
agreed to construct for it, at certain pri(ï(>s tlierein named, sections 21 to 25 
inclusive, of the Naugatuek Branch of the Ohio extension of its railroad. That, 
by the ternis of the said contract, on or about the luth day of each calendar 
month estimâtes of the work done by Page during the preceding month were 
to be made, and an advauce paynient of eighty-five per cent. (85%) thereof 
made to him, the reiuaining flfteen per cent. (15%) to be retained by the rail- 
way company as a compensation for or on accouiit of any damages which 
might be certifled by its engineer to bave been sustained from any failure of 
the said Page to perforin said contract. That Page performod work and 
furnished materials uuder said contract uiitil the latter part of August, 1003, 
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fluring thc wliole of whicli time Iiis total woi'k amounted, acoordins; to tlio 
ternis of the contraet, to tliirty thousand seveti liundred and fifty dollars aiid 
eleveii cents (jaojSO.ll), ail of wlncli was paid him, excepting $4,012.52 of ro- 
tained percentages, aud $3,428.25 wortli of work estiinated to hâve been donc 
in the month of Augnst, making a total still in the hands of the railway eoin- 
pany, retained percentages and Augiist estiniate. amounting to .$8,040.77. Tliat 
the retained percentages for the month of May, 1903, amounted to .$1,070.."'.3 ; 
for the month of Jiine, $5T0.(J0 ; for the month of July, $()51.13, and for the 
month of August, $004.99; ail of wliich percentages are embraced in the snui 
total retained percentages of $4,012.52 above nanied, and are scjiarated iuto 
nionths only for the purpose of showing what thèse percentages amounted to 
for the four months next preceding the ad.judication of Tage as a bankrnpt. 
That Page broke his contraet and abandoncd his work on or about the 28th or 
29th day of August, 1903, and the railway company, through its engineer con- 
struction work, branch lines, and lu accordance witli the ternis of said con- 
traet, immediately deelared in writing the same to be terminated and forfeited, 
whicli writing was filed witli the railway eompany, a copy thereof mailed to 
Page's last known address, and auother copy, as provided in the contraet, post- 
ed at the front door of his office uiwn his work, on September 1, 1903. That a 
pétition in bankruptcy was filed against Page on the Ist day of September, 
1903. and be duly ad,1udged a baidîrupt on the lOth day of said month. John 
T. Graham was cbosen as trustée in banki'uptcj^ by the creditors, and. bj' an 
order of the bankrupt court, was authori7:ed and directed to institute this suit. 

"It was further agreed that Page was insolvent at the time of his ad.iudica- 
tion as a bankrupt, and that lie was at that time indebted to laborers who had 
performed work for him upon the sections agreed to be constrncted by him 
during the three months next preceding such adjudication, in amounts aggre- 
gating five thousand dollars (.$5,000.00), but exceeding in no individual case 
the sum of three hundred dollars ($300.00), ail of whose claims were proven in 
the bankrupt court, in accordance with the i)rovisions of the act of Congress. 
It was further agreed that, after Page had abandoned his work and the rail- 
w'ay company had deelared his contraet forfeited and at an end, it immediately 
advertised for bids in the customary way for the completion of the work that 
had been left unfinished by him. Many contractors made bids thereon, but, 
after the exercise of due carc and diligence in the premises upon the part of 
the railway company, one Jolm T. McKinne.v was deelared to be the lowest and 
best bidder, and the contraet for the completion of the abandoned work of O. 
M. Page was given to the said McKinney. The new contracter entercd upon 
his work and prosecuted the same with diligence, and under the reasonable 
supervision of the railway company, to completion; but. in conséquence [as it 
was agreed] of the condition in whieh Page left the work that had been aban- 
doned by him, the railway company was cornpelled to pay unto McKinney 
$11.112.80 more than it would bave been required to pay to Page upon the com- 
pletion of said work had he performed the same at the priées and in accordance 
with the terms agreed uiion by him. 

"The défenses of the railway company were two : (1) That, under the plea 
of non-assumpsit, and by the very ternis' of the contraet itself, it did not owe 
Page anything; beeause it had a right to keep not only the retained percentages 
of $4,012.52, but the August estimate of $3,428.25, as well ; the title thereto 
never Laving vested in Page, in conséquence of his agreement that no money 
was to become due or payable to him or demandable by him until after the 
whole work had been completed in a satisfactory manner and certified b,y the 
engineer of the railway company, whieh had not been done. (2) That, even 
if said retained percentages and August estimate sliould be held to be a délit 
due trom the railway company to Page, still nothing would be recoverable 
against the railway company in conséquence of its right to recoup, to the extent 
thereof, or offset against the same, the damages occasioned to it by the very 
breach by Page of the contraet sued upon." 

The déclaration consistée! of the common counts in assiimpsit and 
several spécial counts foiiuded on the contraet. It does not appear 
whether or not the railway company knew of the bankruptcy proceed- 
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ings prior to tlie institution of tliis action. The trial court ruied in 
favor of the railway as to the fifteen per cent, retained irom the vari- 
ons monthly estimâtes. But, being of opinion that défense as to the 
85 per cent, of the August estimate could only be made by way of 
counterclaim, and that section o7n, 30 Stat. 5(11 [U. S. Comp. St. 1901, 
p. 3,444], barred sucli counterclaim, the judgment below was as to 
this item adverse to the railway company. The opinion as to the 
effect of the bankrupt act reads as follows : 

"The only other feature necessary to be eonsidered is ns to the applieability 
of the notice of recoiipiiient filed with the ]tU'ii of nonassinni)Sit. As the estate 
of Page, hère représentée! by tlie trustée, is tliat of a bankrupt, the question 
as to the availability of this notice is solvable only under the provisions of the 
bankruptcy act, and under those provisions I must liold that it is inefCeotual. 
It is provided by Act July 1, 1898, e. 541, § 68b, 30 Stat. 50,") [U. S. Comp. St. 
1901, p. 3450], that a set-ofC or counter claim shall not be allowed in favor of 
any debtor of the bankrupt which is not made provable against the estate. 
This aecount for damages for failure to complète the bankrupt's eontraet is not 
so provable, because of lapse of time, and therefore cannot now be set off. It 
is not the character of the demand which precludes the right to set it off, but 
the failure to prove it in the proceeding in bankruptcy. Thus unliquidated 
clainis may be set off against liquidated claims, provided they are provable 
in bankruptcy, and this, as I apprehend, requires that they be presented and 
proved before the référée. See section 63b, 30 Stat. 563 [U. S. Comp. St. 1901, 
p. 3447] and the discussion thereof in Collier on Bankruptcy (ôth Ed.) p. 488 ; 
Brandenburg on Bank (3d Ed.) §1005; Loveland on Bank (2d Ed.) p. 282. 

"Had the railway company chosen to liquidate and prove its daim it wonld 
seem that it would hâve been entitled to set it off against the debt due to the 
estate ; but, not having proved its claim wlthin the time limited, or taken steps 
to hâve it allowed in the bankruptcy proceedings, it cannot now be pleaded as 
a Virtual set-off in this proceeding. 

"Let .iudgment be entered for $3,428.25, with interest thereon from September 
15, 1903." 

As the railway company alone bas filed assignments and sued out 
writ of error, we shall deal only with the propositions decided ad- 
versely to it. In view of the conclusion we hâve reached it is un- 
necessary that we set out the reasons which lead us to think unsound 
the contention made in behalf of the railway company to the efifect 
that the eontraet gave the company the right to retain the 85 per cent, 
of the August, 1903, estimate as liquidated damages. We agrée with 
the trial court that the right of the company to defeat the claim of the 
trustée could only be asserted by way of counterclaim. We must 
therefore now consider the question raised under the bankrupt act. 

Section 57n, 30 Stat. 561 [U. S. Comp. St. 1901, p. 3,444], is a new 
provision, appearing for the first time in the act of 1898. The argument 
relied on by défendant in error may be briefly expressed as follows : The 
counterclaim of the railway company, while provable in its nature, 
was not proved in the bankruptcy proceeding within the time allowed 
by section 57n, and it was therefore when asserted in the court below 
not a provable counterclaim such as can be set off. So far as we hâve 
been able to discover there is no reported case which can be relied 
upon as a précèdent for the view taken by the court below, and none 
that has more than a tendency to support the opposite view. As the 
trial court read section STn, it is a statute of limitations applicable to 
the counterclaim of a debtor sued in an independent plenary action 
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brouglit by tlie trustée in bankruptcy. We cannot so construe tliiî 
provision. Section 57 as a vvhole relates mercly to the proof and al- 
lowance of claims against the bankrupt in the bankrn])tcy proceed- 
iv.g. The purpose of 57n is to speed the conclusion of that proceed- 
ing. One who is the debtor and the creditor of the bankrupt, whose 
claim against excceds his debt to the bankrupt, must prove his claim 
in the bankruptcy proceeding within the time limit fixed by 57n, in 
order to share in the distribution of the estate. In re Muskoka Co. 
(D. C.) 137 Fed. 886. But we find no warrant for holding that his 
failure to thus prove it is a bar to the use of such clainî in climinution 
of or to defeat the claim of the trustée when asserted in an independ- 
ent action. If this clause of the act bas the effect given it by tlie trial 
court, it is as eiïective when relied on against the counterclaim of one 
who bas never hcard of the bankruptcy proceeding, as it is when re- 
lied on against the counterclaim of one who bas bad full 
knowledge of such proceeding. And it is as effective in 
case the trustée brings his action after the expiration of the 
time limit fixed by section 57n, as in case he brings such action while 
thcre is yet time for the défendant to prove his counterclaim in the 
bankruptcy proceeding. 

Tf in the case at bar the railway company had no knowledge of the 
bankruptcy proceeding until this action was brought, section r)7n, as 
construed by the trial court, bas the effect of depriving the company 
of a valuable right without an opportunity to be heard. The fact that 
no exception is rnade in behalf of one who first learns of the institution 
of the bankruptcy proceeding after the time fixed by this clause seenis 
to us sufficient of itself for denying the clause effect in an independent 
action. But let it be assumed that in the case at bar the company 
knew of the bankruptcy proceeding in ample time, and failed to prove 
its claim for the excess of its damages over the value of the unpaid 
for work, simply because it rcgarded the claim as worthless. Under 
this assumption, the discharge in bankru]3tcy, when granted, will bar 
the claim for the excess as a liability against Page (In re Hilton [D. 
C] 104 Fed. 981) ; and the failure of the railway companv to prove 
its claim deprives it of any possible right to share as a creditor in the 
distribution of the bankrupt estate (In re Shaffer |D. C] 104 Fed. 
982). But we think it cannot be true that such failure to prove the 
claim to the excess in the bankruptcy proceeding leaves the company 
in the position of a mère debtor. Statutes of limitation are strictly 
construed. But even if the rule of construction were otherwise, the 
îanguage of the clause in question and its context seem to us to plain- 
ly limit its effect to proceedings in bankruptcy. In enacting the bank- 
rupt act Congress could bave bad no reason for reauiring a debtor 
creditor, whose claim against exceeds his debt to the bankrupt, to 
prove the excess and insist upon his rights as a creditor of the estate. 
And hence there was no reason for penalizing such failure by impos- 
ing a limitation upon the right of a person thus situated who does not 
wish to prove and claim the excess. The full purpose of section 57n 
seems to us to be subserved when it is held that the limitation applies 
merely to claims sought to be asserted in the bankruptcy proceeding. 
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We think ihe true solution of the question before us îs that the coun- 
terclaim which may be set off in an independent action brought by the 
trustée is (subject to the restrictions of section fiSb, 30 Stat. ofiô [U. 
S. Comp. St. 1901, p. 3450] ) one that is provable in its nature, and 
need not necessarily be one tliat has been, or may yet be, proved in tlie 
bankruptcy proceeding. Section 20 of the bankrupt act of 1867 pro- 
vided : 

"That in ail cages of nuitual debts or mutual erodits betwoou tlic parties the 
aceount shall be stated, aud one debt set olï a.ï;ainst the otlicr, and tlie balance 
only shall be allowed or paid : but no set-ofC shall be allowed of a claim in its 
nature not provable agaiiist the estato. * * * " 

Section 68 of the présent act reads, so far as now material: 

"In ail cases of mutual debts or mutual crédits between the estnte of a 
bankrupt and a croditor the account shnll be stated and one del)t shall be set 
off a,<;ainst the other, and the balance only shall be allowed or paid. A set-off 
or counter-claim shall not be allowed in favor of any debtor of the bankrupt 
which Is not provable against the estato." 

In Morgan v. Wordell, 178 Mass. 350, 59 N. E. 1037, 55 L. R. A. 
33-41, Mr. Justice Holmes, said : 

"The ]>resent statute leaves ont the words 'in its nature.' but we can bave no 
doubt that it was intended to convey the same id(»a as the longer phrase in the 
last preceding act, from which in ail probability its words were derived. 
'Provable' means provable in its nature at the time when the set-off is claimed, 
not provable in the pending bankruptcy proceedings." 

It may be true that Page's liability to the company was at the time 
of the filing of the pétition and at the date of the adjudication con- 
tingent. But before this liability was asserted as a counterclaim it 
had hecome fixed and certain in amount. It was certainly provable 
in nature when it was asserted in the court below. The contention of 
défendant in error based on the theory that the railway company is 
securing a préférence seems to us without mcrit. If a counterchim is 
provable in its nature, and if it vi^as not acquired as forbidden by 
section fiSb, we find nothing in the bankrupt act to prevent its use 
under the circumstances existing hère. 

We bave not ovcrlooked the contention of défendant in error to the 
effect that the contract créâtes an oblii^ation on the part of the railwav 
Company to pay the labor claims. The paragraph relied upon reads 
as follows : 

"In ail cases of nonpaynient by the snid contractor of any sum or sums of 
money due the laborers or other worknion for work perfornied under this 
agreemeut, the said railwa.y company is hereby authorized to pay such laborers 
or workmen the amounts due and owing to them by the said contractor ; and if 
any action or proceeding at law or in equity shall be instituted by virtue of 
any law or statute now in force, or hereafter euacted, for labor and wages on 
said work, the said railway company may pay ail damages, wages, recovei'ies, 
costs, expenses, and counsel fées arising therefrom and deduct the same. and 
also whatever amounts may be paid for wages as beforementioned. froin any 
money due or to grow due to the said contractor ; and the said railway com- 
pany may from time to time retain such reasonable sunis as it may deem 
necessary for its protection in this behalf ; aud the said contractor shall forth- 
with pay to the railway company the amount of any deficieney arising from 
such payment for laborers or other workmen, and from time to time retain 
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such reasonable sums as It may deem it necessary for its protection in this 
behalf ; and the said contracter shall pay the deficiency arising therefrom upon 
demand." 

We can read this paragraph only as g'iving to the company a right 
to pay such claims ; not as obliging it to pay them. What rights the 
labor creditors may hâve, or may hâve had, against the railway com- 
pany under the West A'^irginia labor lien law we do not Itnow. Noth- 
ing in tliis record touclies upon this question, and the existence or 
nonexistence of any such riglit can hâve no bearing upon tlie solution 
of the questions hère presented for review. 

We are of the opinion that the learned trial court erred in rendering 
judgment against the railway company, and the judgment below must 
be reversed, and the cause remanded. 

Reversed. 



UNITED STATES v. PIERSON et al. 

(Circuit Court of Appeals, Eighth Circuit. April 23, 1906.) 

No. 2,099. 

1. Evidence — United. States Officers — Accounting — Tiîeastjet Depabtment 

■ — Pkoceemngs — Certified Trakscript — Admissibiuty. 

Wliere, in an action on tlie bond of a United States Indian agent, a 
trauseript of the bool^s and proceedings of the Treasury Department, 
certified and authenticated i)y tlie Register of the Treasury, as required 
by Rov. St. § 880 [U. S. Conip. St. 1901, p. (Î70J, was ofEere'd in évidence, 
it was immaterial that it was not certified by the Secretai-y or the As- 
sistant Secrptary of the Treasury, as required by amendatorv act 
March 2, 1895, e. 177, § 10, 28 Stat. 809 [U. S. Comp. St. 1901. p. 671], 
enacted after the transcript was filed as a part of the record, and in 
force at the time of the trial, but providing expressly that It related to 
certificates "thereafter made." 

2. INUIANS — Agents — Action on Bonds — Evidence. 

Rev. St. § 880 [U. S. Comp. St. 1901, p. 670] déclares that, when suit Is 
brought in any case of dolinquency of a revenue ofilcer or any person 
accountable for publie money, a transcript from the books and proceed- 
ings of the Treasury Department, certified by the register and authen- 
ticated under the seal of the department. shall be admitted as évidence, 
and the court trying the cause shall be authorized to grant judgment and 
award exécution accordingly. Hdd that, in the absence of countervailing 
évidence in an action on the bond of an Indian agent, the introduction of 
a duly certified transcript of the books and proceedings of the Treasury 
Department established a prima facie case in favor of the government 
entitling it to judgment. 

3. United States — Officees — Crédits — Actions — Burden of Proof. 

1 U. S. Comp. St. 1901, p. 695, § 951, provides that, in suits between 
the United States and individuals, no claim for a crédit shall be admitted 
on trial, but such as shall appear to bave been presented to the accounting 
officers of the treasury for their examination, and by them disallowed 
in wliole or in part, unless it shall be proved to the satisfaction of the 
court that the défendant is in possession of the vouchers not before in his 
power to procure, and that he is prevented from exhibiting a claim for 
such crédit at the treasury by absence frojn the United States or some un- 
avoidable accident. Held, that a public ofHcer, in order to obtaln crédits 
in his accounts for the United States, must claim such crédits, ask their 
allowance, and, if rejected, the burden is on him to establish the same. 
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4. iNmAT^s— Action on Aoent's Bond — ^Teanscript From Tbeasubt Bocks — 

Pkoceedings. 

In an action on a bond of a Unitecl States Indian agent, a transcript 
from tbe bocks and profccdings of tbe Treasury Department Is not conclu- 
sive of tbe claims of tho government; the court being authorized to allow 
dîsalîowed itpins on facts eitlier appeariiig on the face of the transcript or 
established by extraneous évidence. 

5. Evidence — Official Records— TEANscrapT — Contents. 

In an action on an Indian agent's bond, a transcript of the books and 
proceedings of the ïreasury Department was admissible, though it con- 
taiiied some Items of crédit or débit concerning which It was not compétent 
évidence. 

[Ed. Note. — For cases in point, see vol. 20, Cent. Dig. Evidence, § 1291.] 

6. Same^Rulikcs of ïkeasury Dkpartmekt— Geounds. 

AV'here, in an action on the ix)nd of an Indian agent, the transcript of the 
bool%:s and proceedings in the Treasury Department eontalned a débit and 
cri.-dit statenient of tbe account and a showing of the items in dispute, It 
v/as not objectionable because it also eontalns explanatory mem- 
or:'.nda showing tlie grounds of tbo rulings of tlie accounting otficers con- 
cerning the items rcjected, and, in some instances, the évidence on wblch 
they relied. 

7. iNmANS — Inman Acent — Receipt of Monet — EvinENCE. 

In an action on tlie bond of a United States Indian agent, a transcript of 
the hooks and proceedings of tbe Treasury Department la not évidence 
of the receii)t by such agent of moneys that did not corne to his hands 
through the ordinary ehannels of the department. 

8. Same — Fonds — Dtstihbution. 

Where, because the members of one of two bands of Tndians hnd com- 
niitted certain déprédations, the fédéral authorities witliheld from them 
the greater portion of the annuity to which they would othcrwise bave 
becn entltled, and the Indian agent was instructed to disburse to each 
niember of the offeiiding band $1.93, and to each meniber of the otber 
band $11.20. such agent l)ad no authority to divklc ail of the nioney equall» 
betv.'een the members of both bands, because of their threatoning attitude, 
with tbe consent of the members of tiie unoffending band. and his act in 
so doing reiiùered him and his sureties liable as for a diversion of the 
funds. 

9. Same^Renalties — IjTabii.tty of Sureiy. 

Act Gong. March I, JSSS, § 8 (22 Stat. 4."i1), providcs that any offlcer, 
wbo knowiiigly présents any voiiclier, account, or claim for approval or 
pnyniont or to secure crédit lu any account with the United States re- 
latlng to any niatter perlaiiiing to tbe Indian service, wbicli contains 
any material misi-epresentatiou of the fact, shall not be entitled to any 
part of the vouclier, account, or elalm. Neld, that such section was in tbe 
nature of a penalty and was UMeiilorceable against sureties of an Indian 
agent on a bond c-onditioncd to secure his faithful disbursement of ail 
public moneys and to honestly account without fraud or delay for ail 
public funds and property. 

Hook, C. J., disscuting in part. 

In Error to the District Court of the United States for the District 

of Colorado. 

Tliis was an action upon (he bond of Elisha W. Davis as Indian nirent. cnn- 
ditioned that he carefully discharge the duties of such office and faitlifully dis- 
burse ail public moneys and honestly account without fraud or delay for the 
same and for ail public funds and property coming into his hands. Although 
named as a défendant, Davis died before the action was commenced, and it 
proceeded against his sureties. At the conclusion of the évidence for the gov- 
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ernment the District Court directed tlie jury to flnd a verdict for tlie défend- 
ants. This writ of errer Js to rev'ew tbe judgment rendered upon the verdict 
so returiied. 

Earl M. Cranston (George P. Steele, on the brief), for tlie United 
States. 

Edraund F. Richardson (Horace N. Hawkins, on the brief), for 
défendants in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. The question lying at the threshold of the 
case is as to the admissibihty in évidence, on behalf of the govern- 
ment, of a transcript from the books and proceedings of the Treasury 
Department, which was certified and authenticated as required by 
section 886 of the Revised Statutes [U. S. Comp. St. 1901, p. 670]. 
That section, so far as it need be quoted, provides: 

"When suit is brought in any case of deliuquency of a revenue officer or any 
person accountable for public money a transcript from tlie boolvs and proceed- 
ings of tlie Treasury Department, certified by tbe register and autlientieated 
under the seal of tlie départaient * * * sball be admitted as évidence and 
the court trying tlie cause sball be authorized to grant judgment and avvard 
exécution accordingly. * * * " 

This was the law in 1888, when the certificate to the transcript was 
made, and aiso in 1893, when the transcript was filed in the cause as 
a bill of particulars by way of supplément to the original complaint. 
But by the act of March 2, 1895, c. 177, § 10, 28 Stat. 809 [U. S. 
Comp. St. 1901, p. 671], it was provided that thereafter such cer- 
tificates should be made by the Secretary or an Assistant Secretary 
of the Treasury instead of the Register; and this amendatory act was 
m force in 1903, when the transcript was ofïered in évidence at the 
trial. Varions objections were made by the défendants to the ad- 
mission of the transcript, and among them was one directed to the 
certification because it was not in accordance with the lavi^ then in 
force. The court sustained the objections generally, except so far as 
the transcript was from the books and proceedings of the Treasury 
Department to which extent it was admitted in évidence. The ruling 
took this form because it was claimed that there was much extrane- 
ous matter in the document ofïered. It appears there fore that the 
spécifie objection on account of the certificate was overruled. This 
was right. The certificate when made was made by the proper of- 
ficer. The amendatory act of 1895, by its express ternis related to 
certificates thereafter made, and it was not intended to destroy the 
eftect of one previously made as required by law and attached to 
a transcript which had been filed and had become a part of the record 
in a pending cause. 

After the admission of tlie transcript, so far as it related to the 
books and proceedings of the departnient, the attorney for the gov- 
ernment ofifered additional évidence to establish its case as to each 
disputed item in the account, but as he proceeded the court eliminated 
the items until at the end it excluded in effect, though not in terms,. 
the entire transcript and directed a verdict for the défendants. This 



UNITED STATES V. PIERSON. 817 

was error. The transçript itself was sufficient proof, in the absence 
of countervailing évidence, to entitle the government to a verdict 
upon many of the items in controversy. 

The effect of transcripts from the bocks and proceedings of the 
Treasury Department, certified in accordance with the act of Con- 
gress, as évidence in actions against officers accountable for pubhc 
moneys and their sureties has been recognized many times. Such a 
transçript is not, as counsel for the défendants seem to contend, proof 
of such a low order that it may be disregarded by the court. A tran- 
sçript, when in proper form, properly certified, and admitted in évi- 
dence, maltes a prima facie case for the government, and, although the 
statute says "that the court trying the cause shall be authorized to 
grant judgment and award exécution accordingly," it is not meant 
that whether the court shall do so or not is left in any degree to its 
discrétion. If the prima facie case made by the transçript is not over- 
thrown, it is error to refuse to grant judgment. - The case is then like 
any other in which a plaintiff has made a prima facie shovving. 
Moses v. United States, 166 U. S. 571, 597, 17 Sup. Ct. 682, 41 L. 
Ed. 1119 ; United States v. Dumas, 149 U. S. 278, 285, 13 Sup. Ct. 
872, 37 L. Ed. 734; United States v. Stone, 106 U. S. 525, 530, 27 
h. Ed. 163; Soûle v. United States, 100 U. S. 8, 11, 25 L. Ed. 536; 
United States v. Gaussen, 19 Wall. 198, 22 L. Ed. 41; Watkins v. 
United States, 9 Wall. 759, 19 L. Ed. 820 ; Bruce v. United States, 
17 How. 437, 15 E. Ed. 129 ; United States v. Jones, 8 Pet. 375, 8 L. 
Ed. 979; Smith v. United States, 5 Pet. 292, 8 L. Ed. 130; United 
States V. Eggleston, 4 Sawy. 199, 25 Fed. Cas. No. 15,027. 

Section 886 of the Revised Statutes, providing for the use in évi- 
dence of transcripts from the books and proceedings of the Treasury 
Department, was drawn from the first two sections of the act of 
March 3, 1797, entitled "An act to provide more efïectually for the 
settlement of accounts between the United States and receivers of 
public money." 1 Stat. 512. The fourth section of this act is a part 
of the same machinery. It provides : 

"That m snits between the United Statos and individiials, no claim for a 
crédit shall be admitted, upon trial, but snoh as shall api)ear to hâve beon pre- 
sented to the aceounting officers of the treasury, for their examination. and b.y 
them disallovved, in whole or in part, nnless it slioukl be proved. to the sat- 
isfa.ction of the court, that the défendant is, at the time of trial, in possession 
of vouchers not before in his power to procure, and that lie was prevented from 
exhibiting a claiui for such crédit at the treasury, by absence from the United 
States, or sorae unavoidable accident." 

Thèse provisions still remain embodied in the law (1 U. S. Comp. 
St. 1901, § 951, p. 695), and, as applied to cases like the one before 
us, their plain meaning is that, when public funds hâve corne into the 
hands of a public officer, he can only acquit himself of responsibility 
therefor in the manner prescribed, and that his accounts with the 
government cannot be settled and adjusted upon the mère presumpt'on 
of a due performance of his officiai duty. lie must claim his crédits 
and ask for their allowance, and vidien, so claimed, they are rejected 
by the accounting officers of the Treasury, a transçript from the books 
and proceedings of the department showing that fact is prima facie 
145 F.— 52 
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évidence against him. The burden îs then upon him, and if lie does 
not discharge it judgment must go against him. Watltins v. United 
States, 9 Wall. 759, 19 L,. Ed. 8,20. Thèse rules are necessary for the 
proper and efficient discharge of the pubhc business, and they hâve 
been constantly enforced for more than a century. 

But a transcript from the boolcs and proceedings of the Treasury 
Department is not conclusive of the claims of the government. Items 
of crédit to the officer whose accounts are in c|uestion vvhich hâve been 
rejected by the accounting oflîcers may be ahowed by the court trying 
the case, and the grounds for such allowance may appear upon the 
face of the transcript itself, or tliey may be estabhshed by extraneous 
évidence. A transcript ofïered in évidence is not to be exchided mere- 
ly because there appear therein some items of crédit or débit concern- 
ing which it is not compétent évidence. United States v. Hodge, 13 
Howe, 478, 483, 14 L. Ed. 2Î31. 

Again, to be admissible the transcript should not be a mère state- 
ment of résultant balances. Both sides of the account, débit and 
crédit, should be given, and it is proper to include therein a showing 
of the diiiferences or items in dispute. Moses v. United States, 166 
U. S. 571, 599, 17 Sup. Ct. 682, 41 L. Ed. 1119 ; United States v. Gaus- 
sen, 19 Wall. 198, 22 L. Ed. 41 ; Hoyt v. United States, 10 How. 109, 
133, 13 E. Ed. 348. The transcript which appears in the record before 
us answers to thèse requirements, and it compares favorably with the 
one set out in the statement preceding the opinion in United States 
V. Gaussen, supra, and which met the approval of the Suprême Court. 
One feature of it, however, requires spécial mention: As part of the 
statement of diiïerences there appears in much détail an account of 
the grounds of the rulings of the accounting ofhcers in rejecting the 
varions items in dispute and in some instances the évidence upon which 
they reiied. While this may be unnecessary the défendants are not 
prejudiced thereby, for it does not add to the evidential force or ef- 
fect of the action of the accounting officers in rejecting the items. If 
ail of this explanatory memoranda were eliminated from the tran- 
script, there would still be left the statement of the account, of the 
différences in dispute, and the fact of the adverse ruhngs of the ac- 
counting officers. And a transcript showing thèse alone would still 
be prima facie évidence in favor of the government. Indeed the ex- 
planatory statements to which the défendants object are of advantage 
to them, in that they definitel}' advise them of what they bave to 
meet and also enable them to présent to the court the question of 
law, whether, admitting the facts recited to be true, the rejection of 
the items by the accounting officers was justified. They may also 
furnish évidence for the défendants that the items to which they re- 
late hâve been duly presented and disallowed and are therefore proper 
subjects for investigation by the court. United States v. Patrick. 20 
C. G. A. 11, 73 Fed. 800. 

The transcript is not proper évidence of the receipt, by an officer, 
of moneys that did not come to bis hands through the ordinary chan- 
nels of the department. Bruce v. United States, 17 How. 437, 440, 
15 L. Ed. 129; United States v. Hodge, 13 How. 478, 483, 14 L. Ed. 
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231 ; Hoyt v. United States, 10 How. 109, 132, 13 h. Ed. 318, 576 ; 
United States v. Jones, 8 Pet. 376, 8 L. Ed. 979; United States v. 
Buford, 3 Pet. 12, 29, 7 L. Ed. 585. Should no other évidence than 
tlie transcript be produced by the government, this rule will reqtiire 
the exclusion of the débit for moneys alleged to hâve been received by 
the- Indian agent for pasturage and not admitted or inchided in his 
own accounts, as well as such other of the disputed items as are sim- 
ilarly circumstanced. 

There was sent to the Indian agent a sum of money for distribution 
as an annuity among two différent bands of Ute Indians. The duty 
ihus imposed upon him was one with which it was proper to charge 
him. It was within the gênerai scope of his ofïïce and germane to 
the other duties pertaining to it. National Surety Co. v. United 
States, 63 C. C. A. 512, 129 Fed. 70. The members of one of thèse 
bands of Indians had committed certain déprédations, and for that 
reason the authorities at Washington withheld from them the greater 
portion of the annuity to which they would otherwise hâve been en- 
titled. Under the instructions he received the Indian agent should 
hâve given to each member of the ofïending band $1.93, and to each 
member of the other band $11.20. But, owing to the threatening at- 
titude of the Indians discriminated against, the agent divided ail of 
the money equally between the members of the two bands, took vouch- 
ers showing that he had complied with his instructions, and submitted 
them with his reports. The Indians who were thus deprived of a 
portion of the annuity belonging to them consented to what was 
done, but their consent was inefïectual for any purpose whatever. 
Some of them were minors, and ail of them were wards of the gov- 
ernment. When the Indian agent received the funds for disburse- 
ment the duty devolved upon him to disburse them in accordance 
with the law, and the rules, régulations, and instructions of the dc- 
partment. He was wholly without power to exercise his own dis- 
crétion or to act upon his own judgment as to the propriety of a 
différent plan of distribution. It was not compétent for him to mod- 
ify the course which the department had prescribed, and he and his 
sureties became liable for the diversion of the funds from the desig- 
nated récipients. 

One other matter requires notice. By section 8 of the act of March 
1, 1883 (22 Stat. 451), it is provided that any officer who knowiiigly 
présents any voucher, account, or claim for approval or payment or 
to secure crédit in any account with the United States relating to any 
matter pertaining to the Indian service, which contains any material 
misrepresentation of fact, shall not be entitled to payment or crédit 
for any part of the voucher, account, or claim. This provision is re- 
newed by section 8 of the act of July i, 1884, c. 180, 23 Stat. 97 [U. 
S. Comp. St. 1901, p. 1420]. Under this authority various items in 
the account of the Indian agent were wholly disallowed by the ac- 
counting officers, although they contained in part actual disbursements 
for which he would hâve been entitled to crédit had there been no 
misrepresentation. And the question now arising is whether the re- 
jection of the entire items is binding upon the défendant sureties, or 
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whether they are entitled to crédit for those parts thereof wliich 
represent actual légal disbursements. The writer of this opinion is 
of the view that, even though the disallowance of an entire item upon 
the ground specified in the statute be considered in the light of a pen- 
alty for misrepresentation of fact, nevertheless it opérâtes as well 
against the sureties as against their principal — that no discrimination 
can be made betvveen them in the measure of recovery. The condi- 
tion of the bond which they executed was that their principal should 
"faithfully disburse ail public moneys and honestly account without 
fraud or delay for the same and ail public funds and property," and 
one of the légal conséquences of a default in this condition was pre- 
scribed by a pre-existing statute. Macintosh v. Likens, 35 lowa, 
555; Peizer v. Steadman, 23 S. C. 279; Gilbert v. Isham, 16 Conn. 
535; Eastin v. School Directors, 40 La. Ann. 705, 4 South. 880, Breed- 
ing V. Jordan, 115 lowa, 566, 88 N. W. 1090. 

The majority of the court, hovvever, are of the opinion that a for- 
feiture of the lawful portion of an item because of misrepresentation 
as to the remainder, being purely by way of a penalty, cannot be en- 
forced against the sureties (Salomon v. People, 89 111. App. 374, af- 
firffled 191 111. 290, 61 N. E. 83) ; and such therefore is the rule that 
must be applied. Under this rule, for example, the sureties wih be 
entitled to crédit for that portion of the $6,569.75 which the agent 
paid to the right Indians, but to no crédit for that portion of this sum 
which he paid to the wrong Indians. The foregoing principles we 
think cover the entire case in a gênerai way, and dispense with the 
necessity of a minute considération of the varions items in controversy. 

The judgment of the District Court is reversed, and the cause re- 
manded for a new trial. 



ATLANTIC TRUST CO. v. C[IAP:mAN et al. 

(Circuit Court of Appeals, Niiith Circuit. May 14, 1900.) 

No. 1,142. 

1. KQUITY — iNTBRI-OCrTOTiY PEOCEEMNO — SUBIIISSION ON PLEADINGS. 

Wiiere tlie pétition of a receivor to roqiiire ttio cou!plain.nnt in tlie suit 
to ])ny tlie costs and expenses of tlie reeeiversliij), which exceeded the pro- 
ceods of the propert.v wlieu sold, was subniitted upon complainant's aiiswer 
tiieroto, as upon bill and answer, complaiiiant is entitled to the beneflt 
of ail déniais of mattevs alleged in the pétition and of ail mattors of dé- 
fense properly pleaded. 

lEd. Note. — For cases in point, see vol. 30, Cent. Dlg. Equity, § 711.] 

2. RECEIVEKS — COST OF REOEIVERSHIP LlABILITY OF CoMPIAIJfANT. 

The trustée in a mortgage given by a corporation to secure its bonds 
whicli, instead of exercising the power of sale given it by the mortgage, in- 
stitutes a foreclosure suit and obtains the appointinent of a receiver for 
the property of tlio corporation may be adjndgod liable for the costs and 
expenses of the receivership where tliey exceed tlie amount realized from 
the property, and it is not relieved from such liability, by. the fact that it 
was not notifled of such claim until final settlement of the receiver's ac- 
counts nor is tlie receiver required to make bondholders who intervenet} 
in the suit parties défendant to his pétition against the complaiiiant. 

[Ed. Note. — For cases in point, see vol. 42, Cent. Dig. Eeceivers, § 400.] 
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Appeal from the Circuit Court of the United States for the North- 
ern District of California. 

J. J. Scrivner, for appellant. 

E. C. Chapman and Stanley W. Dexter, in pro. pcr. 
Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

GILBERT, Circuit Judge. This case was before this court before 
on appeal from a decree sustaining the demurrer of the appellant, the 
Atlantic Trust Company to the pétition of E. C. Chapman, receiver, 
for an order requiring the trust company to pay the costs and ex- 
penses of the receivership. Chapman v. Atlantic Trust Co. et al, 119 
Fed. 257, 56 C. C. A. 61. This court adjudged that the demurrer 
should hâve been overruled, and held that where the costs and ex- 
penses of the management of mortgaged property by a receiver in a 
suit, which costs and expenses were authorized by the court, 
exceed the proceeds of the property when sold, together with its earn- 
ings, and the court has expressly retained jurisdiction over the subject- 
matter and the parties until the final settlement of the receiver's ac- 
counts, it has power on such settlement to render a judgment for the 
deficiency against the complainant at v,-hose instance the receiver was 
appointed and continued and the expenses incurred. The cause was 
remanded to the Circuit Court for further proceedings. The trust 
Company then filed its answer to the receiver's pétition. Thereupon 
the matter was submitted to the Circuit Court as upon bill and answer. 
Upon considération thereof the court entered a decree adjudging that 
the trust company pay to the receiver the costs and expenses in ac- 
cordance with the prayer of his pétition. From that decree the 
présent appeal is taken. 

Upon submission of the cause as upon bill and answer, the trust 
company was entitled to the benefit of ail déniais in the answer of 
the matters set forth in the pétition, and ail matters properly plcaded 
in the answer; and the question at issue was what was a proper judg- 
ment upon the facts presented by the pétition and not dcnied in the 
ansvi'er together with the facts properly plcaded in the answer. Rev- 
nolds V. Crawfordsville Bank, 112 U. S. 40.1 5 Sup. Ct. 213, 28 L. 
Ed. 733; Banks v. Manchester, 128 U. S. 214, 9 Sup. Ct. 36, 32 L. 
Ed. 425. The appellant contends that upon the case now presented 
the equities are with it, and that certain allégations of the pétition 
which stood admjtted upon the record when the case was formerly 
before this court are now eliminated by reason of déniais in the 
answer, such as the allégation that the expenses were incurred on the 
motion or request of the appellant, that the receiver acted upon its 
assurances as to the sufficiency of the property to pay the foreclosure 
expenses, that the foreclosure was irregular and collusive, and that 
the acts of the appellant contributed to the delay of the suit and its 
disastrous resuit. The appellant urges that the receiver himself was 
the person best acquainted with the situation at ail times, and that 
he should bave given warning that future expenses might resuit in 
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a déficit upon a sale ; that so far as the final disaster was due to liuman 
mistakes it was due to the mistakes of tlie receiver and lus employés, 
and particularly to his sélection of an cngincer at the instance of 
others; and that the delays vvliich prolonged the receivership until 
the break down of the dam wcre due to mattcrs beyond the appellant's 
control, such as interventions in the suit by outside parties and the 
litigation resulting thercfrom. The answer sets up reasons, some by 
way of argument, others by statement of facts, why the appellant 
should not be held liable for the expenses of the receivership. It does 
not deny any of the niaterial facts alleged in the pétition. It allèges 
as matter of défense that the Canal & Irrigation Company was a 
quasi public corporation, and that ail the expenses were incurred by the 
receiver as the officer and hand of the court, not as the agent of the 
appellant nor for its benefit, but for the benefit of ail concerned in- 
cUiding the public. It allèges, and this is one of the principal dé- 
fenses relied on, that the appellant is a corporation enjoying high 
crédit in commercial communities throughout the United States, and 
that had it been known or understood by persons taking the receiver's 
certificates that it was personally liable upon them, the certificates 
would hâve been readily subscribcd at a low rate of interest instead 
of being placed with difficidty at the high rate of 10 per centum per 
annum. We do not see how this défense can avail the appellant to 
avoid its liability. It was bound to know the law and to know the 
nature of the obligation which it assumed in asking the court to ap- 
point the receiver to manage the property. It must be presumed to 
hâve had notice of the progress of the case, the difficulties of the re- 
ceivership, the expenses thereof, and the issuance of receiver's cer- 
tificates, together with the diiïiculty of disposing of the same. If its 
crédit in the commercial world would hâve been of aid in disposing 
of the receiver's certificates at a lowej- rate of interest, it had the 
opportunity to use its crédit for tiiat purpose. It brought the fore- 
closure suit at the request of bondholders, it is true, but it was not 
bound to resort to the court or to ask for the appointment of a re- 
ceiver. The trust deed gave it the option to sell at public auction the 
entire property in case of defaidt in the payment of interest. 

The appellant relies on the défense of lâches as against its liability 
for the costs incurred by the receiver. It lias not specified tlie lâches 
in pleading that défense in its answer, but it argues that the facts 
show that it was kept in unsuspecting quiet until the time had expired 
wlien it could either bid upon the foreclosure sale or redeem from 
that sale, or appeal from the foreclosure decree, and that had there 
been any claim that it would be held responsible for the déficit caused 
by the receiver's management of the property, there can be no doubt 
that it would hâve protected itself by bidding at the sale up to the 
full amount of the déficit, whereby it would hâve had the property 
to exploit or sell. This argument is based upon the assumption, un- 
supported by anything discoverable in the record, that the property 
on the foreclosure sale sold for less than its full value. We are not 
warranted in assuming that it sold for less. If it did, was it not the 
duty of the trust company, protecting the bondholders, to see that it 
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did sell for as full value or to redeem in case it did not? Its duty to 
itself to avoid payment of receiver's expenses was no greater than 
its obligation to its cestuis que trustent to protect their interests in 
tlie foreclosure sale. We can discover no ground for imputing lâches 
to the receiver. It was not among his duties to advise the appellant 
of his understanding of its légal liability to him. It was its duty to 
know it. 

It is contended that the bondholders should hâve been made parties 
to the receiver's pétition, and the proccedings thereunder, and that 
they should bear their due proportion of the expenses with the bond- 
holders at whose particular instance the suit was brought, and wliom 
the appeUant represented in the foreclosure suit, that this contention 
is especially sustainable as to the intervening bondholders who did 
become parties to the foreclosure proceedings, and that thereby they 
became cocomplainants, and assumed their proportion of the costs and 
expenses of the litigation. Some of the intervening bondholders ap- 
peared in the double capacity of creditors of the corporation and 
holders of its bonds. The record shows, however, that they vvere 
compelled to intervene as bondholders, for the reason that the appel- 
lant, whose duty it was to represent and protect ail the bondholders, 
refused to represent the interveners, and attacked and assailed the 
validity of their bonds. It is true that the interveners were allovi'ed 
costs, but their costs hâve not been paid, nor are such costs included 
in the sums adjudged to be paid to the receiver. In the proceeding 
to adjust the receiver's account and to fix liability for the payment of 
the amount due him, it may be that ail bondholders might, upon their 
own application, hâve been admitted as parties, and perhaps it vi'ould 
hâve been within the discrétion of the trial court to order that they 
be made parties upon a plea of the appellant suggesting nonjoinder 
of parties. They were not necessary parties, however. To hâve 
brought them in would hâve been to inject into the case a controvers}- 
between the trustée and its cestuis que trustent in which the receiver 
had no interest. The case was one primarily between the receiver 
and the appellant. Its détermination was not affected by the fact that 
the latter acted in a représentative capacity in incurring the liability, 
the bondholders being represented by him, and interested only conse- 
quentially. Kerrison, Assignée, v. Stewart, 93 U. S. 155, 23 L. Ed. 
843. The appellant may hâve the right to demand reimbursement 
from the bondholders for the expenses of the receivership ; but that is 
a question which is not before us. When the appellant took this ap- 
peal, it served a citation upon certain of the bondholders who were 
not parties to the proceedings, and one of them, Stanley W. Dexter, 
as liolder of the majority of the bonds, appeared in person in this 
court and presented his brief. We may consider his appearance as 
that of amicus curiœ. We find no ground for saying that the Circuit 
Court erred in dealing with the case as one between the appellant and 
the receiver or in adjudging that the former pay the expenses of the 
receivership. 

The decree is affirmed. 
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TOMLIXSON V. BANK OF LBXINGTON. 
(Circuit Court of Appeals, Fourth Circuit. May 1, 1906.) 

No. 622. 

1. BAXKP.tTPTCY — PREFERENCES — MUTUAL ACCOUNTS BETWEEK BANK AKD De- 

POSITOK. 

WJiere a mnnufacturing compaiiy for some two years before its banlî- 
rui)tcy had an agreenient witli tiie banlc in wliicli it lîcpt its aceount sub- 
joct to eliecli by wliicli it was allowed-to ovordraw in payment of cur- 
rent expenses subsetjuent deposils to be applied to payment of such ovei'- 
drafts, deposits so niade in the usual course of bu.siness and applied in 
payment of previous overdrafts, made in payment of its pay rolls, freiglit 
on niatcrial received, and otiier necessary expenses, do not constitiite 
préférences wbich the banli must surrender before proving an iudebted- 
uess on notes against tlie banlirupt esta te altliougli the conipany was in- 
solvont wlien tbe deposits were made the banli having the right of 
set-olf in respect to tiie overdraft and the deposits under Banlir. Act 1808, 
c. 541, § 68a, 30 Stat. 505 [U. S. Comp. St. 1001, p. 3450.] 

2. SaME AGREEMEIfT TO GiVE SECURITY. 

Where a banlv allowed a customer to overdraw on the express agreenient 
that the customer sliould assign good accounts for collection to pay the 
overdraft the subséquent assignment of the accounts, although the cus- 
tomer was insolvent, did not constitute the giving of a préférence. 

Appeal from the District Court of the United States for the Western 
District of North Carolina, at Greensboro. 

David H. Blair, for appellant. 
Emery E. Râper, for appellee. 

Before PRITCHARD, Circuit Judge, and PURNELL, and WAD- 
DIEE, District Judges. 

PURNELE, District Judge. The Bank of Lexington filed proof 
of debt due it from Thomasville Manufacturing- Company, bankrupt, 
with the référée in bankruptcy. Said debt amounted to $13,100, due 
upon six indorsed notes. Proof was filed and claim allowed November 
9, 1904. At a meeting of creditors and without objection, S. H. Tom- 
linson, trustée of the bankrupt, filed bis pétition before the référée, 
alleging that the Bank of Eexington had received certain préférence» 
from the bankrupt, and asked that the proof of debt of the bank be re- 
considered and rejected, unless the alleged préférences were surren- 
dered. The Bank of Lexington filed an answer to the pétition, denying 
the receipt of any préférence. The allégations of préférence material 
to this appeal is that the Bank of Eexington received two préférences: 
(1) B}' the payment of an overdraft due on the bank aceount of the 
bankrupt of $2,241.31. (2) On aceount of the payment of a certain 
check for $330.30 drawn by Thomasville Manufacturing Company 
"to the order of cash for Sears, Roebuck & Co.," and paid by the bank. 
The référée dismissed the pétition and refused the prayer thereof, 
and upon exceptions filed, the cause was certified to the District Judge, 
who, after hearing argument, confirmed the report both as to findings 
of fact aud conclusions of law. 

The Thomasville Manufacturing Company did its banking busi- 
ness with the Bank of Eexington, and after the adjudication of bank- 
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ruptcy against the Thomasville Manufacturing Company it had a 
balance to its crédit in bank of $67.99, which the trustée received. 
The référée finds: 

"The relation existing between the two concerns was a banking relation, 
the bankrupt having kept its accoiint with tlie sairt bank, the same being a mut- 
ual running aeconnt, the bank receiving dcpopits from the company, paying 
its check when prcsented, and at tinies allowing tlie sald aocount to beeome 
overdrawn and applying the next suceeoding deposit in the discharge of the said 
overdrafts, not only in the regular and due course of banking business as 
usually conducted, but on a distinct understanding and agreenient to that 
effect." In the course of sueh dealings, on the 31st day of August. 1904, 
there was an overdraft of .$377.14, and tho same was increased from time 
to time during the succeeding month of Septeniber, till on the 25th day 
of said month it amounted to the sum of $2,241.:îl, the same consisting of va- 
rious sums advanced for the payment of payrolls of the company, freight on 
material shipped for mamifacture, the concern bi'ing engaged in the manufac- 
ture of furniture. In addition to advancements for necessary expeuses such as 
above, the checks of the company were also honored by the bank in the 
payment of pressing accounts due various creditors over tlie country for 
material used in the business, and at such tinies when the deix)sits of 
the company were quite small, and not near large eiiough to cover amounts 
called for in its checks. Still said overdraft was made undcr the agreement 
which had continued for alniost two years between the two institutions, that 
the deposits when made could be npplicrl to existing overdrafts. In other 
words, the refereo fliids that by the agreement with the bank as to over- 
drafts, it was largely able to eonduct its business as a manufacturer without 
the necessity of making a direct loan at bank for any small amount which 
it might need in the gênerai run of its business. Not only was there 
a distinct agreement as to the formation and metliud of payment of overdrafts, 
but Mr. Jlontcastle testifies that the particular overdraft, the payment of 
which is herein insisted on as a préférence which the bank should sur- 
render. was made under and because of the promise of the company to de- 
posit the proeeeds of certain good accounts held by the company to the pay- 
ment of the overdraft. 

Item 2, $330 arose out of the account above referred to as assigned. 
Bankrupt sold a bill of goods to Sears, Roebuck & Co., for $1,951.83, 
and at the time of sale agreed to wrap in burlaps before shipping, 
and on failure to so wrap to allow a rebate of 15 cents on each chif- 
fonier shipped. The goods were shipped not wrapped in burlaps, 
and the bill made out against the purchaser for the whole amount 
without deducting for burlaps, and transferred to the Bank of Lexing- 
ton, as above stated for the face value less usual discount. AfterwardSj 
the Thomasville Manufacturing Company drew the check for the 
amount in question on the Bank of Lexington, payable to cash and 
sent it to Sears, Roebuck & Co., to pay the rebate. When the account 
was assigned it was represented to it by the Thomasville Manufac- 
turing Company that the whole amount was due. 

The appeal realh' présents but two questions, though in the record 
there are five exceptions, viz., was this a préférence ; and, second, as 
insisted on by appellant, was there any agreement by the bankrupt, 
at the time the overdraft was permitted, to assign spécifie accounts to 
the bank, and if so, vi'hat accounts. Were the accounts assigned the 
same accounts that were agreed to be assigned, and when, and what 
efïect would such an agreement bave? What constitutes a préférence 
under circumstances verv similar to those hère involved, when the 
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dealings are between a banking institution and one of its customers, 
seems to hâve been so fully discussed and settled by the Suprême Court 
in N. Y. County Natl. Bank v. Massey, 192 U. S. 138, 24 Sup. Ct. 
199, 48 ly. Ed. 380, that we content ourselves with an extended quo- 
tation from the opinion as décisive of the case at bar. Like the case 
at bar, tliat was a proceeding to compel a banlî to refund what was 
claimed to be a préférence, made by one of its customers. Tlie Circuit 
Court of Appeal's décision in Re Stege, 116 Fed. 343, 54 C. C. A. 
116, was reversed. Case there was $40,000 due on notes held by the 
bank and an overdraft. Within the prohibited time the bankrupt 
made deposits, which, or a part of which, after balancing the over- 
draft the bank credited on one of the notes. The trustée insisting the 
bank should refund before being permitted to prove its debt. In the 
opinion, the court, speaking through Justice Day, who delivered the 
opinion, says at page 146 of 192 U. S., p. 201 of 24 Sup. Ct. (48 L. 
Ed. 380) : 

"We are to interpret statutes, not to make tliem. Unless other soetions of 
the law are controlling, or in order to glve a harmouious eoiistniction to the 
whole act, a différent interprétation is reqnired, It would seein clear that 
the parties stood in the relation defined in section 68a, with the risrht to set off 
mutual debts. the creditor being allowed to prove but the balance of the 
debt. Section C8a of the bankrnptcy act of tS98, e. 541, 30 Stat. 565 [U. 
S. Comp. St. 1901, p. 3450], is aluiost a literal reproduction of section 20 
of the act of 1867 (chapter 176, 14 Stat. 526). So far as we hâve been 
able to diseover the holdings were uniform under that act that set-off 
should be allowed as between a bank and a depositor becoming bankrupt. In 
re Pétrie, 7 N. B. R. 332, Fed. Cas. No. 11,040; Blair v. Allen, 3 Dill. 101, 
Fed. Cas. No. 1483: Scamraon v. Kimball. 92 U. S. 362, 23 L. Ed. 483. In 
Traders' Bank v. Campbell, 14 Wall. 87, 20 L. Ed. 832, the right of a set-off 
was not relied upon, but a deposit was seized on a judgment which was 
a préférence. 

"But it is urged that under section 60a (30 Stat. 562 [U. S. Comp. 
St. 1901, p. 34r46] ) this transaction amounts to giving a préférence to the 
bank, by enabling it to recelve a greater percentage of its debts than other 
creditors of the same class. A transfer is defined In section 1 of the act 
to include the sale and every other and différent method of disposing of 
or parting with property, or the possession of property, absolutely or con- 
ditionally, as a payment, plef''ge, mortgage, gift, or security. While thèse 
sections are not to be narrowly construed so as to defeat their purpose, no 
more can the.y be enlarged by judicial construction to include transactions not 
within the scope and purpose of the act. This section 1 read with sections 
COa and 57g (30 Stat. 562, 560 [U. S. Comp. St. 1901, pp. 3443, 3445]). re- 
quires the surrender of préférences having the effeet of transfers of prop- 
erty 'as payment, pledge, mortgage, gift, or security which operate to diminish 
the estate of the bankrupt and prêter one creditor over another.' The law 
i-equires the surrender of such préférences given to the creditor within the time 
limited in the act before he can prove his clalm. Thèse transfers of property, 
amounting to préférences, eonteniplate the parting with the bankrupt's prop- 
erty for the beneflt of the creditor and the conséquent diminution of the 
bankrupt's estate. It is such transactions, operating to defeat the purposes of 
the act, which under its terms are préférences. As we hâve seen, a deposit 
of money to one's crédit in a bank does not operate to diminish the estate 
of the depositor, for when he parts with the money he créâtes at the same 
time, on the part of the bank, an obligation to pay the amount of the 
deposit as soon as the depositor may see fit to draw a check against it. 
It is not a transfer of property as a payment, pledge, mortgage, gift or se- 
curity. It is true that it créâtes a debt, which, if the creditor may set 
ft off under section 68 amounts to permitting a creditor of that class to ob- 
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lain more from the bankrupfs estate than creditors who are not in the 
same situation, aud do not liold any debts of tiie banl^nipt subject to set-off. 
But this does not, in our opinion, operate to enlarge the scope of the statute 
deflning préférences so as to preveut set-off in cases coming within tbe 
ternis of section 6Sa. If tliis argument were to prevail, it would in cases of 
insolvency defeat the rigbt of set-off recognized and enforced in the law, as 
every creditor of the baulirupt holding a claim against the estate subject 
to réduction to tlie full amount of a debt due the banlirupt receives a préf- 
érence in tlie tact that to the extent of tlie set-off he is paid in full. 

"It is insisted tliat this court in the case of Pirie v. Chicago Title & Trust 
Co., 182 U. S. 438, 21 Sup. Ct. 906, 45 L. Ed. 1171, held a payment of money 
to be a transfer of property within the terms of the bankrupt act, and when 
miide by an insolrent within four months of the filing of the pétition in 
bankruptcy, to amount to a préférence, and that case is claimed to be décisive 
of this. In the Pirie Case, the turning question was whether the payment 
of the money was a transfer within the meaning of the law, and it was held 
that it was. There the payment of the money within the time named in the 
bankrupt law was a parting with so much of the bankrupfs estate, for 
which he received no obligation of the debtor but a crédit for the amount on 
his debt. This was held to be a transfer of property within the meaning of 
the law. It is not necessary to départ from the ruling made in that case, that 
sueli payment was within the opération of the law, while a deiK>sit of money 
upon an open aceount subject to check, not amounting to a payment but creat- 
ing an obligation upon the part of the bank to repay upon the order of thede- 
positor, would not be. Of the case of Pirie v. C;hicago Tltle & Trust Co., it 
was said in .Jaquith v. Alden, 189 U. S. 78, 82, 2;î Sup. Ct. 049, 050 (47 L. 
Ed. 717) : 'The judgment below was afflrnied by this court, and it was held 
that a payment of money was a transfer of property, and when made on an 
antécédent debt by an insolvent was a préférence within section OOa, al- 
though the creditor was ignorant of the insolvency and had no reasonable 
cause to believe that a préférence was intended. The estate of the insolvent, 
as it existed at the date of the insolvency, was rtiminished by the payment. 
and the creditor who received it was enabled to obtain a greater percentage 
of his debt than any other of the creditors of the same class.' In other 
words, the Pirie Case, under the facts stated, shows a transfer of prop- 
erty to be applied upon the debt, made at tbe time of insolvency of the 
debtor, creating a préférence under the ternis of the bankrupt law. That 
case turned upon entirely ditferent facts, and is not décisive of the 
one now before us. It is true, as we hâve seen, that in a sensé the bank is 
permitted to obtain a greater percentage of its cJaim against the bankrupt 
than other creditors of the same class, but this indirect resuit is not brought 
about by the transfer of property within the meaning of the law. There is 
nothing in the findings to show fraud or collusion between the bankrupt and 
the bank with a view to create a preferential transfer of the bankrupfs 
property to the bank, and in the absence of sueh showing we cannot regard 
the deposit as having other effeet than to create a debt to the bankrupt and 
not a diminution of his estate." 

The bankrupt in the case at bar was struggling for existence — it 
was in financial straits, had made propositions of composition or set- 
tlement with its creditors and the banlî in a legitimate way was 
extending a Irelping hand, agreed on a basis for extending crédit, 
allowing overdrafts. There vi'as a large amount, $13,100, due on 
notes endorsed by officers of the banlc, which, if the manufacturing 
Company could succeed, the banlt could realize from the assets of 
the iDankrupt ; if not, the debt would be lost or at least much reduced. 
If such assistance on the part of banking institutions are to be con- 
demned, held to be préférences in case of bankruptcy, many of the 
manufacturing and other institutions would suffer, especially in their 
early dajs of struggle, before they had attained a standing on a 
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foundation strong enough to enable them to resist the financial storm 
arising from an inability to sell their product or realize on accounts, 
bills of lading or other current assets. In short it would close to 
them ail the avenues of commerce and compel thcm to do a C. O. D. 
business on a very small scale, virtually putting them out of business 
as soon as it is proved they cannot meet their liabilitics, are insolvent 
as defined in the bankrupt act. Congress did not intend nor did it 
in fact ever enact a law to eiïect this purpose. Though it is said by 
the referce and confirmed by the District Court that every élément 
of a préférence was proved, we are constrained to the opinion that 
both of thèse learned judicial officers had the mental réservation that 
the important élément of an intention to give or to receive a préfér- 
ence was absent and not an inference to this eiïect could be drawn 
from the facts. Both held there W"as no préférence and so adjudge. 
The check sent Sears, Roebuck & Co., was in no wise a préférence, 
was not even given to the bank and was payable to cash and sent to 
Sears, Roebuck & Co., to correct an error. There is no pretense that 
this firm had any information tending to show they knew or had 
reason to suspect the manufacturing company was insolvent or in- 
tended to give them a préférence or that they asked or intended to 
receive one. This payment was to the Chicago firm, not the bank. 
True it vi'as a crédit on the account assigncd to the bank, but, in ail 
lights, it was an act of equity. The transfer, too, was made as found 
by the référée, not only in the regular and due course of business, 
but on a distinct understanding and agreement to that effect. It should 
be borne in mind none of thèse overdrafts or the proceeds of as- 
signed accounts v^-ere credited on the bank debt of $13,100, evidenced 
by notes endorsed by Montcastle and Ward, officers of the bank, but 
were credited on the overdrafts permitted under the express agree- 
ment; "a fair exchange of values," as expressed in Cook v. Tullis, 
18 Wall. 338, 21 L. Ed. 933, 'Svhich may be made at any tinie even 
if one of the parties is insolvent." The objection that no spécifie ac- 
counts were mentioned in the agreement is without force. Those ac- 
counts may not hâve been in the shape of bills collectible at that 
time, not due or negotiable, in fieri. A contract made for the goods 
when manufactured but the finished product not in esse, hence the 
account could not hâve been specificd, pointcd out, or named. It is 
not necessary to hold the agreement was a valid lien, under any lien 
law, but it was an équitable pledge of "good accounts" on the failli 
of which the bank parted with funds — possibly not its own but on de- 
posit, which it might rightfully use in banking and discounting com- 
mercial paper, as is customary with such institutions. It was a risk 
it assumcd, but no greater risk, as it appcared to the officers, who 
endorsed for the manufacturing compan\' alniost to the last moment, 
than is taken by such institutions almost every day. Until the October 
inventory they believed the company solvent (they were officers also 
of the company), and previous inventories had shown it was solvent. 
Nor should the fact be overlooked, as found by the référée, that the 
overdraft, consisting of various sums advanced, were for the neces- 
sary expcnses of the company, the payment of pay rolls, freight, on 
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tnaterial shipped for manufacture, pressing accounts, some of which 
would support a lien and many would be prier or preferred claims 
under the bankrupt act. And said overdraft was under an agreement 
which had continued for "ahriost two years," and the overdraft was 
permitted under the agreement before referred to. 

Our conclusion, therefore, is that the bank has not received a préfér- 
ence such as should be refunded before being permitted to prove its 
debt, and the decree of the référée as confirmed by the District Court 
should be affirn.ed. 

Afïirmed. 



STANDARD OïL CO. v. PARRISH. 

(Circuit Court of Appeals, Seventh Circuit. April 10, 1906.)' 

No. 1,213. 

1. Négligence — Sale of Dangeeods Aeticle — Liability fob Injuet to Thibd 

Persoks. 

A retailer of illumlnating oil must be liold to contemplate tliat It wlU 
be used in tlie ordinary and usual lamps In the Iiouseholds of purcliasers, 
and where tlie oil sold is not of the quality ealled for, but is unflt and 
dangerous for sueb purpose, the seller is liable for an iujury resulting 
from such ordinary use to a member of the purchaser's family. 

[Ed. Note. — For cases in point, see vol. 37, Cent. Dlg. Négligence, 
§ 25. 

Liabilities of venders of Injurious substances for injuries to persons 
other than Immédiate vendees, see note to Standard Oil Co. v. Murray, 
57 C. O. A. 5.] 

2. Same — Action — Evidence as to Explosion of TjAmp. 

Plalntiff's intestate, a child 10 years old, was alone In a room, when 
her clothing took fire and slie was fatally burned. The pièces of a kéro- 
sène lamp which had stood upon a table were tound upon the floor, with- 
In a circle about three feet in diameter, and the carpet within such 
circle and the tablecloth were in fiâmes. Such pièces and the burner 
were introduced in évidence. It was also shown that the oil with vvbich 
the lamp was filled eoutained a dangerouK admixture of sasollne. Held 
that, the physical exhibits not being brouglit up, the reviewing court can- 
not say that there was a failure of évidence to support a finding that the 
death of the child was caused by the explosion of the lamp due to the 
dangerous character of the oil. 

S. Evidence — Competency — Method of Conducting Business. 

Where the évidence was conflicting upon the issue whetber or not 
kérosène oil sold by défendant contained a dangerous proportion of gaso- 
line, évidence to show a gênerai custom on the part of detendant's em- 
ployés to use the same buckets indiscriminately in drawing kérosène and 
gasoline was compétent and properly admitted. 

[Ed. Note. — For cases in point, see vol. 20, Cent. Dig. Evidence, §§ 
248, 251.] 

In Error to the Circuit Court of the United States for the Southern 
District of Illinois. 

At Decatur, 111., on March 7, 1904. the deceased, a child 10 years old, was 
burned so severely that within a few days sUe died. The déclaration was 
In three counts. The flrst charged that défendant (plaintiff in error) negll- 
gently sold to ^Yilliam A. Parrish, father of Jessie, for lUuminating pur- 
poses flve gallons of coal oil which was below the standard of igaition at 
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150° Fahrenheit, flxed by chapter 104 of the Illhiois Eevised Statutes of 
1881, whereby the oil exploded a lamp in Parrisli's home, vvith the fatal 
resuit. The second, in addition to thèse tacts, alleged that défendant sold 
the oil witliout having it offlcialiy inspocted, as roquired by sections 3 and 
4 of chapter 104. That défendant sold to l'arrisli oil whieh was not reason- 
ahjy safe for use in lamps was the hasis of the third. The trial resiiltod 
in a verdict and jnrtsment for plaintiff. The assigunients of error présent 
thèse qnestioiis : Svas care owinor hy défendant to deceased? Did the évi- 
dence, witliont contiict, estaldish that Parrish was coiiti'il)utorily négligent iii 
using dangerous oil? If so, was his négligence iinputal)le to deceased? Was 
there évidence sutlicient to warrant tlie jury in fiuding that defendant's 
sale of daiigerous oil was the proxijnate cause of the injury? Was error 
coiumitted ;n j)ern!itting plaintift's witnesses to .an.swer certain questions? 

C. C. Le Forgée, for plaintiff in error. 

Isaac A. Buckingham, for défendant in error. 

Before GROSSCUP, BAKER, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge, delivered the opinion. 

1. Parrish asked for illuminating oil of the standard quahty. De- 
fendant sold him oil which contained gasoline to such an extent that 
the mixture was liable to explode the ordinary lamp. Invoking the 
gênerai rule that a manufacturer or vender is not liable to persons 
who hâve no contractual relations with him, défendant contends that 
for its négligent act it was answerable orjly to Parrish, the purchaser. 
But défendant was supplying the oil for illumination, and must hâve 
contemplated that it would be burned in the ordinary and usual lamps 
in the households of the purchasers. Further, the case cornes, not 
under the gênerai rule, but under the well-established exception that 
one must not knowingly send eut an instrumentality which is im- 
minently dangerous witliout notice of its nature and qualities. Wel- 
lington V. Oil Co., 104 Mass. C4; Huset v. J. I. Case Threshing Ma- 
chine Co., 120 Fed. 865, 67 C. C. A. 237, 61 L. R. A. 303, and cases 
there collated. 

2. The record falls so far short from establishing afïîrmatively and 
without conflict any négligence on Parrish's part, that the jury were 
justified by ample évidence in finding that prior to the accident Par- 
rish vvas not chargeable with actual or constructive notice of the 
dangerotis nature of what he bought for standard illuminating oil; 
so the question of imputed négligence is not involved. 

3. Between February 22d, when the oil was purchased, and Mardi 
7th, when the accident occurred, the lamp in which this oil was burned 
flickered and spluttered. Parrish and his vi'ife thought the burner 
was at fault. After cleaning the old burner was found unavailing, 
two new ones were bought during the interval. The last one was 
procured on the day of the accident. It had no air vent, but the 
record fails to show that it was not a standard burner, current on 
the market. Deceased was alone in the kitchen. No witness estab- 
lishes directly either that the lamp exploded, or that it was overturned 
from the table and broken by the fall. No witness testifies to the 
Sound of an explosion or of a crash upon the floor. The only witness 
in position to testify as to either sound was a 16 year old sister, who 
was in an adjoining room. She did not recall either sound, but was 
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startled from her studies by her mother's scream that Jessie was in 
fiâmes. Testimony of witnesses who were first in tlie kitchen after 
it was afire establishes that the room was smoky; that the carpet at 
the side of the table was aflame in a spot about three feet in diameter ; 
that the tablecloth at that side was burning; that there was no fire 
in other parts of the room ; and that the fragments of a glass !amp 
were in and about the circle of burning carpet. Défendant argues 
most earnesdy that, from the fact of the dangerous mixture in the 
lamp and from the circumstances at and immediately after the timic 
of the fire, the jury were not warranted in finding that the mixture 
exploded the lamp. Were we otherwise constrained to this view, the 
bill of exceptions présents a matter occurring at the trial vvhich makes 
it impossible to say that the jury and the judge who heard the case 
and overruled the motion for a new trial were in error. The varions 
burners and the fragments of the glass lamp were introduced in évi- 
dence, and submitted to the inspection of the court and jury. Defend- 
ant's argument that an explosion would be evidenced by the dispersion 
of glass and flaming oil to ail parts of the room may be overborne by 
the physical exhibits which are not before us, and which may establish 
that an explosion is a tenable and reasonable inference of fact. The 
force of the confined vapor from the dangerous mixture would be 
uniform in ail directions. Uniform dispersion implies uniform résist- 
ance. If in the upper part of the lamp bowl, above the surface of the 
oil, the weakest spot was found, the effects testified to by the witnesses 
may hâve been the natural resuit of an explosion, a resuif that was 
probable by reason of the dangerous contents of the lamp. 

4. On the exceptions to the court's rulings in permitting certain 
questions to be answered, an argument is built up that error was com- 
mitted in allowing particular instances of similar négligence to go to 
the jury. But the record does not fit the argument. Plaintifï intro- 
duced évidence to prove that the oil remaining in his can was in the 
same condition after the accident as at the time of the purchase. 
Tests subséquent to the accident established that the oil contained a 
dangerous proportion of gasoline. Défendant introduced évidence to 
show that the oil sold to Parrish was pure. Plaintiff's contention 
would be strengthened by proof of a gênerai custom or method on the 
part of defendant's employés which would account for the admixture 
of gasoline. That such proof was given in anticipation of the défense 
was not erroneous. The questions objected to were of the following 
character: "Tell the jury what their method was in the yard there as 
to drawing oil?" Counsel for défendant: "We object, unless it relates 
to the drawing of the oil in controversy." The question did not call 
ior prior spécifie acts of négligence. Défendant did not object to 
proof of the method employed in the yard, and the ansvvers, showmg 
an indiscriminate use of the same buckets in drawing oil and gasolme, 
were responsive to the inquiry in regard to the custom at the Decatur 
yard. 

The judgment is affirmed. 
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MILLER et al. v. WALKBR PATENT PIVOTBD BIN CO. 

.(Circuit Court of Appeals, Third Circuit. May IC, 1906.X 

No. 10. 

Patents — Anticipation — Tiltinq Bins. 

The Bacon patent, No. 447,532, for a tilting bin, !s vold for antîo^pptîon. 

Appeal from the Circuit Court of the United States for tlie iiastern 
District of Pennsylvania. 

H. E. Everding, for appellants. 
E. H. Hunter, for appellee. 

Before DALLAS and GRAY, Circuit Judges, and LANNING, 
District Judge. 

GRAY, Circuit Judge. This is an appeal from the decree of the 
Circuit Court, for the Eastern District of Pennsylvania. The appel- 
lants hère, as assignées of letters patent No. 447,533, dated March 3, 
1891, granted to Byron R. Bacon and Thomas R. Sully, for an im- 
provement in tilting or counterbalanced store bins, filed their bill, al- 
leging infringement and asking for an injunction against the appellees, 
the Walker Patent Pivoted Bin Company, as défendant. The court 
below made no décision upon the question of validity, in vievv of the 
prior patents set up by défendant, but based its décision wholly upon 
the ground, that if Bacon's patent disclosed invention at ail, it was in- 
valid, by reason of anticipation in the invention by Edwin J. Walker, 
président of the défendant company. Claims on patents for improve- 
ments in tilting or counterbalanced store bins hâve now been litigated 
in three suits in the court below, and hâve been considered on appeal 
by this court in a case in which the parties now before us were liti- 
gants, and the opinion of the court below was affirmed. Miller v. 
Walker Patent Pivoted Bin Co. (C. C. A.) 139 Fed. 134. In the prés- 
ent case, the défendants in the suit last mentioned are the complain- 
ants, and the complainants in that suit the défendants. AU of the three 
suits referred to, including the one now before us, were heard and 
decided by the same judge (Archbald). In the case involved in the 
présent appeal, the learned judge has for the third time fully considered 
the art to which the patent in suit belongs, and fully covered in his 
opinion ail the points raised by way of défense by the appellants. 

No useful purpose would be subserved by a separate opinion, and 
we content ourselves with referring to and adopting the opinion of the 
court below, as reported. Miller & England v. Walker Patent Pivoted 
Bin Co. (C. C.) 138 Fed. 919. 

The decree of the court below is affirmed. 
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EASTJIAN KODAK CO. v. ANTHONY & SCOVIL CO. 

(Circuit Court of Appeals, Second Circuit. April 4, 1006.) 

No. 154, 

Patents — Invention — Photographic Fii.m. 

Tlie ïurner patent. No, 530,713, for a pliotograpliic film roll, is void for 
laeli of patentable invention, in view of tlie prier art. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

For opinion below, see 139 Fed. 36. 

M. B, Phillipp, for appellant. 

Edmund Wetmore and F. C. Davidson, for appellee, 

Before WALLACE, LACOMBE, and TOWKSEND, Circuit 
Judges, 

PER CURIAM, The careful and exhaustive considération of the 
prior art, and of the subject-matter of the patent in suit, by the court 
below, dispenses viàth the necessity of any further discussion of the 
question of patentable novelty. The sole changes from what was 
shown in the prior art consisted in the substitution of a continuons 
film for separate films, and in placing indicating marks on the opaque 
material instead of on the film itself. The first change was evident- 
ly due to the fact that the continuons gélatine film which is, apparent- 
ly, the chief cause for the great advance in the art, first came upon 
the market in 1889 or 1890. If such a continuous film had been avail- 
able when Capt. Barr described his separate sheets mounted with in- 
tervais between on a continuous strip of black calico, we cannot doubt 
that he would hâve utilized it instead of the separate sheets which 
were the only available material in the state of the art as it existed in 
1855. There can be no invention in placing the indicating marks on 
the opaque material instead of on the film, because, in view of the 
prior art showing strips of film marked so as to show registration, the 
adoption of the new construction of a film provided with an opaque 
backing necessitated placing the ntunbers on the backing which was 
superimposed on the film, and therefore was the only exposed surface 
upon which the numbers could be placed. 

We therefore concur in the reasoning and conclusions of the court 
below as stated in its opinion, and the decree appealed from is af- 
firmed, with costs, upon said opinion, 
145 F,— 53 
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STAR BALL RETAINER CO. v. KLAHN. 

(Circuit Court, D. ^few Jersey. April 30, 1906.^ 

1. Equity — Demtjrrer. 

It is not tlie purpose of a demurrer In equîty to mise issues of fact, 
ana. in passing upon oiie, facts alleged therein must be disregarded, and 
tlie allégations of tlie bill talien as true. 

[Ed. Note.— For cases in point, see vol. 19, Cent Dig. Equity, § 49-1.] 

2. Patents— Intehfeeence Rtiit — Demurber. 

An interférence suit bvoiiplit under the provisions of Rev. St. § 4918 
[U. S. Comp. St. 1901, p. 3;î94], in wliicii the issues dépend to sonie extent 
on the construction and scope of the clainis of the earlier patent In vlew 
of the prior art, wlll not be determined on demurrer. 

[Ed. Note.— For cases in point, see vol. 38, Cent. Dig. Patents. § 53G. 

Demurrer for laelv of novelty and invention in patent infringeuient suits, 
see note to Caldweil v. Powell, 19 C. C. .A. 59ô.] 

In Equity. On demurrer to bill. 

Tulian C. Dowell and Osgood H. Dowell, for complainant, 
Baxter Morton, for défendant. 

CROSS, District Judge. The défendant has filed a gênerai demur- 
rer to the bill of complaint in this cause. The demurrer, however, 
partakes more of the nature of an answer. than of a demurrer. It is 
what is sometimes called a "speaking demurrer." A demurrer in 
equity, as at law, admits ail the facts which are properly pleaded. The 
purpose of a demurrer is not to set eut facts, but to test the law aris- 
ing upon the facts stated in the bill. Questions which cannot be thus 
raised must be set out affirmatively either by plea or answer. Thèse 
propositions are so well settled that a citation of authorities seems 
wholly unnecessary. . See, however, Stewart v. Masterson, 131 U. S. 
151, 9 Sup. Ct. 682, 33 L. Ed. 114. Disregarding, therefore, matters 
of fact set up in the demurrer in déniai of the averments in the bill, 
and accepting, as I must at this time, the statements of the bill as true, 
I feel constrained to overrule the demurrer. But, were it otherwise, 
I still think the qtiestions raised could not fairly and justly be set- 
tled upon demurrer. The questions intended to be raised by the de- 
murrer may and will dépend to some extent upon the construction 
put upon the daims of the complainant's patent ; whether thèse are to 
be construed narrowly or broadly will dépend upon the prior art, 
which is not now disclosed ; furthermore, expert testimony may be re- 
quired to aid in solving the question. Thompson-Houston Electric 
Co. V. Western Electric Co., 72 Fed. 530, 19 C. C. A. 1; Drainage 
Construction Co. v. Englewood Sewer Co. (C. C.) 67 Fed. 141; Roe 
V. Blodgett (C. C.) 87 Fed. 868; Indurated Fibre Industries Co. v. 
Grâce (C. C.) 53 Fed. 124, 129. It would be extremely hazardous, 
if not impossible, to adjudicate the rights of the respective parties 
upon the demurrer. I am convinced that the case will hâve to go to 
final hearing. 

The demurrer is overruled, with costs, with leave to the défendant to 
answer witbin 30 days. 
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SHERIDAN V. CITY OF NEW YORK. 
(District Court, S. D. New Yorli. March 13, 1906.) 

1. MuNTCiPAL Corporations — Contbacts — Power op Dock Masteb to Bind 

City of New York. 

Under Asli's Greater New Yorlc Cliarter (2(1 Ed.) §419, wliich provides 
that "no expenditiire for work or suiiplies involvini; iin amount for 
wliicli no contraet is required sliall l)e niade except tlie necessity tliore- 
tor be eertified to by the appropriate borouRli président or tlie head of 
tlie appropriate departmeut, aud tlie expenditure lias been duly autbor- 
ized and appropriated" a dock inastor uuless duly autliorized by tbe de- 
partment of docks and ferries lias no power to bind the eity to pay for 
work doue by liis direction. 

2. Same — Unauthorized Contbact bï Aoent. 

Persons dealing witli a municipiil corporation througli its agent are 
bound to know the extent of the ageiit's autUority and the corporation 
eannot be subjected to liability on a contraet which he was not autborized 
to make. 

[Ed. Note. — For cases in point, see vol. 36, Cent. Dig. Municipal Cor- 
porations, §§ 581, 684, ST9.] 

In Admiralty. 

Martin A. Ryan, for libellant. 

John J. Delany and E. Crosby Kindleberger, for respondent 

ADAMS, District Judge. This action was brought by Theresa 
A. S. Sheridan against the city of New York to recover for the trans- 
portation of 66g cart loads of dirt dumped into the libellant's scows ai 
the foot of Ninety-Sixth street, North river, and carried thence by her 
to a dump of the libellant in the city between October 1, 1899, and 
April 30, 1901. It is alleged that the usual and customary charge for 
such services was 40 cents per each cart load and that the sum due 
the libellant is S264.80. The answer admits that between the stated 
times, certain carts marked "Department of Docks and Ferries" did 
the alleged dumping for which 40 cents per load was a fair and rea- 
sonable price. It was stipulated on the trial that the carts which car- 
ried the dirt were hired by the city from Thomas Kelly at $3.50 per 
day ; Kelly to furnish the drivers, and the carts were to be under the 
direction and control of the city. It was also admitted that the dock 
master in the immédiate charge of the performance of the work of 
cleaning up the marginal street in the vicinity of Ninety-Ninth streei 
and the North river, directed the drivers of said carts to deliver the 
dirt at the dump of the libellant. The answer also admits that the li- 
bellant presented bills for the work to the city and the city returned 
the same, suggesting to the libellant to proceed against the owner of 
the carts ; that the libellant thereupon brought an action in this court, 
which was dismissed, on the ground that no cause of action against 
Kelly was proved. The city now, however, défends on the ground 
that the dock master exceeded his authority in ordering the carts to 
libellant's dump ; also on the ground that the contraet was void 
because certain provisions of the charter of the city were not com- 
plied with. 
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The testimony shows that the Hbellant never had any coiitract with 
the city excepting such as might arise from the acts of the dock mas- 
ter as stated above and the question is, did the dock master hâve au- 
thority to bind the city for work done under his orders. 

Tt is contended by the libellant that the question is not raised by the 
pleaclings. It, however, appears in the answer, after varions déniais, 
as follows : 

"Seventii. Furtlier answerni.£; tlie matters set forth in tlie libel lierein, the 
vesi)ondent, tlie city of New Yorli:, iipoii information anrt belief allo.ïes tliat 
tlie carts in question marlced 'Department of Docks and Ferries' were not 
owned by tlie city of New Yorlc, but were bired from one Tliomas Ivelly, 
and that during the tiines mentioned tliey wei'e euiployed in cleaning up the 
marginal street in the vicinity of Ninety-uintb street and the North river. 
That in the performance of this worlc the carting of considérable dirt was 
required, and that the doel^ masters in immédiate charge of tlie performance 
of this work, \vithout authority directed the drivers of said carts to dump 
said dirt at the dump of the libellant hereiii, instead of at the dumps of 
the department of street cleaning, as they were instructed to do. ïhat the 
department of docks and ferries directed the dock masters to deliver to the 
drivers of each cart a ticket, wliich should be presented by such driver at 
a dump of the department of street cleaning of the city when each load of 
dirt was dumped. That such tickets were delivered by the drivers of the 
carts in question to the libellant's agents, at her dump at uinety-sixth street 
as aforesaid, and that libellant li;ne\v or should hâve known tliat such dumping 
at her dump was unauthorized by the department of docks and ferries." 

The ticket in question read as follows : 

"Department of Docks and Ferries. 
One Load Dirt. 
At Street Cleaning Dep't Dump. 
This tlclcet only good when presented by drivers of carts marked 'Depart- 
ment of Docks and Ferries.' " 

The provision of the statute vi'ith référence to the contracting of 
debts by the city appears in Greater New York Charter (2d Ed.) p. 
263, § 419, by Ash, and is as follows : 

"No expenditure for worlj or supplies involving an amount for vvhich no 
contract is required shall be made, except the necessity tlierefor be certifled 
to by the appropriate borough président or the head of tlie appropriate de- 
partment, and the expenditure bas been dujy authorized and approprlated." 

The libellant testified that she did not know what was required to 
be done in order to effect a valid contract with the city and her agent, 
in charge of this work, said there was nothing done directly with the 
head of the department. It appears that the dock masters, who were in 
immédiate charge of cleaning up the docks in the vicinity of Ninety- 
Ninth street, had no authority from the head of the department to 
make any contracts of this kind. 

It is a case where the equities were with the libellant, but to hold 
t a municipal corporation liable, it must appear that some one au- 
thorized to bind it was instrtimental in making the contract. Hère it 
was made with a dock master, whose duties were not in the direction 
of making contracts for the city. Their functions are defined by the 
rules and régulations prescribed by the commissioner of docks, put in 
évidence by the libellant, and référence is made by her to section 6, 
which provides: 
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"Sec. 6. Dock masters shall prevent any accumulation of material upon 
the piers, wharves, bvilklieads and reclaimed land in their respective districts ; 
and wlienever any pier, wharf, bulkliead or reclaimed land in tlie city of 
New York sliall be encumberod or obstructed in its free use by any vessel, 
merchandise or material in transit or otherwise, or by any structure, encum- 
brance or obstruction not authoi'ized or permittert by tbe commissioner of 
docks, the dock master of tbe district in which such eneunii)rance or obstruc- 
tion shall exist is autliorized to require the owner, agent, consignée, or per- 
son occupyiiis or in charge of such to roniovc tbe same \\ithout delay. TJpon 
receiving said order, tbe owner, agent, consignée, or person in charge of the 
vessel, merchandise, material, structure, encunibrance or obstruction, as the 
case niay be, in référence to whic'h said order or direction was given, shall 
comply with the same without delay, and in default thereof, the dock 
master may employ such assistance as may be nec(;ssary to earry into effect 
his order or décision by the removal of such vessel, merchandise, material, 
structure, encunibrance or obstruction, in respect to which the order was 
given. Ail expenses actually aud necessarily incurred in effecting such re- 
moval, and for storage of merchandise or material thns removed, shall be 
paid by the owner, agent, consignée or person in charge, and the amount 
thereof shall be a lien upon tlie same, in favor of tbe city of New York." 

It is urged that under this section a doclt master has the right to 
employ whatever aid or help wliich may be necessary to remove ob- 
structions from the dock, or dock lands, making it a case where the 
dock master had authority to negotiate terms for removing obstruc- 
tions and having tlie same cliarged to tlie city. Assuming that the 
dock master had authority to negotiate tlie terms, it is cjuite a différent 
thing when the question of authority to charge the work to the citj 
is concerned. The latter was a matter for the considération of the 
head of the department, and it does not in any way appear hère that 
such authority was delegated to the dock master. 

Many authorities establish tlie proposition that persons deahng 
with municipal corporations are required to know the extent of the 
authority of the agent with whom thev deal. One of the latest is 
Stone V. Bank of Commerce, 174 U. S. 412, 19 Sup. Ct. 747, 43 L. Ed. 
1028, where it was said (page 424 of 174 U. S., page 753 of 19 Sup. 
Ct., 43 L. Ed. 1038) : 

"Parties dealing with a municipal corporation are bound to know the ex- 
tent of the powers lawfully confided to the oflicers with whom tliey are deal- 
ing in behalf of sucli corporation, and they must guide their eonduct accord- 
ingly. Murphy v. Louisville, 72 Ky. 189." 

The strict enforcement of a rule of this kind, often works a hard- 
ship, as it does in this case ; but municipal corporations should not be 
subject to liability for debts contracted by unauthorized agents. 

The libel will be dismissed. 



THE EDWIX TEUiîY. 

THE WILLIAM E. CLEARY. 

(District Court, S. D. New York. April 27, 190C.) 

TOWAGE — SlNKI?JO OF TOW BY ICE — XeCI.IGENCE OF TUOS. 

In the making up of a tow, tlic duty rests ujion the tug to see that it 
is properly mado uji. and that pi-o;n>r lines are used, and, where a tow 
consistiug of a number of vessels w:is boing niade up in the Iludson 
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river at a time when there were dangerous floes of ice being carried 
down by the ebb tide, the allowing of one of the tows to project beyond 
the otbers, and to swing eut because of the absence of breast lines, in 
conséquence of wbich she was strucli by the ice, and after beiug beaebed 
by tbe tugs sank, was tbrough the fault of the tugs, for which they aro 
liable. 

[Ed. Note. — For cases in point, see vol. 45, Cent. Dig. ïovv'age, §§ 
15, 21.] 

In Admiralty. 

James J. Macklin, for libellants. 
Amos Van Etten, for claimant. 

ADAMS, District Judge. This action was brought by the New 
York & New Jersey Transportation Company, owner of the barge 
Walter T. Lewis and Alexander Wilson, the master thereof, to re- 
cover from the tugs Edwin Terry and William E. Cleary, the damages 
sustained, through that barge being sunk by ice, with the personal 
effects of the master and his wife, in the Hudson River, near Edge- 
water, New Jersey, on the 30th day of January, 1905. The Eewis, 
laden with coal, was taken in tow by the Terry, in a flotilla of boats 
astern, to be delivered at South 3d Street, Brooklyn, and while the 
tow was being made up, near the starting place, was eut into by ice 
and received injuries from which she subsequently sank. Before sink- 
ing she was taken out of the tow by the Cleary and placed on the 
beach and received there additional injuries. The tide was ebb. 

It appears that large quantifies of ice were floating in the river, 
some of it broken up into small pièces and some of it in dangerous 
floes. The Lewis was lying in a protected position at Edgewater and 
taken therefrom in company with other boats, to make up the Terry's 
tow. At about 9 :30 o'clock in the morning, the Terry was lying a 
short distance from the ends of the wharves, headed up stream, and 
receiving in her flotilla, which she held by a havi^ser, the boats as 
they were brought to her by two helpers, one of which was the Cleary. 
The Terry had three boats in her hawser tier, two in the next, of 
which the Lewis was the port boat, and one in the third tier. The 
Lewis was about two feet Vk^ider than the boat ahead of her and pro- 
jected about that distance outside of and to the port of the head boat. 
In addition to the projection, she was swinging vi'ith the action of 
the current, it is alleged, through the absence of breast lines. Her 
port side being thus exposed, she received on her port bow the impact 
of one of the floes, which broke a hole in her. She was then taken 
out of the tow and beached by the Cleary a short distance away. At 
that time, a pièce of the ice which did the injury remained in the hole 
it had made and she did not leak to any great extent but the ice subse- 
quently came out, permitting an unobstructed entrance of water, and 
she received further injuries while on the beach. 

It is' alleged that the Terry was in fault: (1) in placing the Lewis 
in a position in the tow where she would be struck by ice; (3) in 
making up the tow at an improper time when the ice was moving 
in large fields rapidly down the river and (3) in not protecting the 
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boat from the ice. The Cleary was charged with fault in assuring 
the owners that the tug could and would protect and save the boat 
from further harm after beaching her; (3) in that those in charge 
of the tug were not sufficiently conversant with the work of keeping 
Ihe boat pumped ont; (3) that it was the duty of the tug in under- 
taking to prevent additional damage, to provide other tugs or ap- 
l)aratus for that purpose, well knowing tliat on the next tide she would 
be further exposed, and (4) in not placing the boat in a protected 
position. ■ 

The testimony shows that the L,ewis was a substantial boat, well 
adapted, if well protected, to be navigated in the ice that usually 
prevails in the winter time in New York Harbor but not having a 
stem suitable to withstand heavy ice in a strong tide. None of the 
other boats in the tow received any injury on this occasion and it 
is probable that the Lewis would hâve escaped, if it had not been 
for her exposure on the port side, outside of the line of the preceding 
boat. It was there that she received the original injury and it was 
doubtless due to such exposure, which resulted from the greater width 
of the L,ewis and her swinging of several feet on account of the ab- 
sence of breast lines. When the tow was made up, the Lewis was 
lying behind the preceding boat in the same manner as she was when 
the ice came. After she was in the tow, the master of the Terry, 
seeing the swinging, called out to the master of the Lewis to get out 
breast lines. The latter said he did not hear such order but the pré- 
pondérance of the testimony shows that it was given so that he could 
hear it. He says, however, that bis boat was not in a position to use 
breast lines, as the boat on his starboard side was much smaller in 
size, so that they did not lie together in a favorable position to make 
such lines fast so as to be of advantage. There is no doubt that 
there was some justification for this excuse, but, in any event, the 
absence of breast lines was not the sole cause for the injury, as the 
projection from the size of the Lewis rendered her subject to such an 
accident, and it is probable it would bave happened without the ab- 
sence of the breast lines. Her exposed position was certainly a con- 
tributing cause, and there can scarcely be any question that the tugs 
were responsible for that. If, however, the injury can be regarded 
as due to the absence of breast lines, still the tugs would be liable, 
because it was their duty to bave the tow properly made up, which 
included the use of proper lines. 

The succeeding injuries resulted from the first and the liability 
therefor follows. 

Decree for the libellants, with an order of référence. 
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THE GOLDEN ROD. 

THE HAROLD J. McCARTY. 

(District Court, S. D. New York. Aprll 18, 1906.)! 

1. CoTxiSTON — East Riveb — RuLE Requieino Vessels to Keep AT Distance 

FHGM PlERS. 

The rule requlrlng vessels passlng up or down the East river to keep 
away froin the ends oï the piers eannot be Invoked in a suit tor collision 
by a vessel which was also transgressing it 

[Ed. Note. — For cases In point, see vol. 10, Cent. Dig. Collision, § 185.] 

2. Same — Vessels Meeting — Takinq Unnecessaky Risk. 

A schooner In tow of a tug was passing down East river near the Man- 
hattan piers with another tug with a car float also passing down a short 
distance outside when a water boat coming out froni a slip ahead of them 
lu attempting to pass up between the tvvo tovvs came Into collision with 
the schooner and was injured. Held, on the évidence that the schooner 
was not chargeable with any fault, but that the collision was due to the 
fault of the water boat in attempting to pass through the narrow space 
between the tows when she could safely hâve passed aeross their hovvs to 
the outside or remained in the sUj» uutil they had passed. 

In Admiralty. Suit for collision. 

Peter S. Carter, for libellant. 

James J. Macklin, for the Golden Rod. 

Wing, Putnam & Burlingham, for the Harold J. McCarty. 

ADAMS, District Judge. This action was brought by Alexander 
Wilson, owner of the steam water boat Caledonia, against the steam- 
tug Golden Rod and the schooner Harold J. McCarty, to recover 
the damages sustained through a collision with the schooner in tow of 
the said tug on a hawser of about 50 fathoms in length, on the 27th 
day of January, 1904, about 3 o'clock in the afternoon. The colli- 
sion happened off about pier 13, a short distance, about 150 or 200 
feet, outside of the gênerai line of the end of the piers. It occurred 
shortly below pier 14, which extends considerably, 100 feet or more, 
beyond pier 13 and the other piers in the vicinity. The Caledonia 
was proceeding up the East River from pier 9. The tug and schooner 
were proceeding down the river, the schooner being bound to sea. 
She had some sail set to obtain the aid of a favoring wind from the 
northward. They had at fîrst been on the Brooklyn side of the river 
but crossed over in the vicinity of the Brooklyn Bridge to avoid some 
ice in the eastern part of the river below the bridge. Outside of the 
tow was the tug Long Island, with a car float in tow on her port 
side, bound from Long Island City to Jersey City. 

The principal fault urged against the tug is that she kept too close 
to the Manhattan shore. It is true that she was nearer f an the law 
ordinarily permits but such fact does not appear to hâve been a con- 
tributing fault to the collision. When the Caledonia came out from 
pier 9, instead of crossing the Long Island's bow and seeking a course 
outside of the tows, she turned in between them and souglit to find 
an avenue there. She claims that there was a distance of from 300 
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to 500 feet between the tows, so that she had plenty of room to pur- 
sue siich a course, but that is very doubtful. The évidence satisfies 
me that there was much less, but however that may be, the Caledonia 
was also navigating without regard to the rule requiring vessels 
bound up or down the river, to Iceep away from the ends of the piers. 
It was held in The Clara and The Reliance, 55 Fed. 1021, 1023, 5 C, 
C. A. 390, and elsewhere, in considering an alleged fault of the same 
character, that the fault was a remote one and not a proximate cause 
of the disaster. It certainly can not be invoked where the injured 
vessel was also transgressing the rule. 

It is urged against the schooner that instead of following the tug, 
she sheered out from the Manhattan shore the whole length of her 
hawser and thus collided with the Caledonia. The crédible testimony 
does not sustain the claim. It appears that the schooner was fol- 
lowing the Golden Rod without much déviation from the former's 
course and sheered no more than might reasonably hâve been ex- 
pected. 

The real cause of the collision seems to hâve been the improper 
navigation of the Caledonia in attempting to pass between the tows. 
She would probably hâve encountered ice outside of the fîoat and, if 
fearful of collision therewith, should hâve waited until the tows had 
passed before attempting to go up the river. Instead of pursuing 
that safe course, she turned in between the tows, when there was only 
navigable space there of from 60 to 80 feet, and in doing so, it is 
alleged, first struck the Long Island and then bounded off and ran 
into the schooner, by which contact she received the damages for 
which she claims recovery. The Long Island claims that she saw her 
coming and ported her own helm to avoid collision but did not suc- 
ceed. Whether the fact is that the Caledonia first struck the Long" 
Island and then collided with the schooner, or that the initial colli^ 
sion was with the latter, it is not necessary to détermine, as in taking 
the course between the vessels she assumed an unnecessary risk and 
ventured into danger which could hâve been easily avoided. Even 
if the collision was caused by a sheer of the schooner, the évidence 
does not satisfy me that there was any more than was imavoidable. 
Not having taken the safe course which was open to her, the water 
boat must bear the conséquences. 

Libel dismissed. 



EVANS V. XEW YORK & P. S. S. CO., Limited, et al. 
(District Court, S. D. New Yorli. Feljruary 24, 1000.) 

ADMIBALTY JURISDTCTIOX — MARITIME CoSTBACTS. 

Wliere a storage contract is incirtental to tlio trausportation of the 
goocis stored by water, as wliere tliey weve i^tored Ijy tlie carrier for 
delivery to the consignée, it Is maritime, and a court of adniiralty has 
'jurisdiction of an action for its breach by uondelivery to the con- 
signée. 

fEd. Note. — For cases in point, see vol. 1, Cent. Dig. Admiralty, §§ 
130, 1G3.] 
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In Admiralty. On exceptions to libel. 
Beard & Paret, for exceptions. 

Frank E. Bradley and Convers & Kirlin (John W. Ingram, ad- 
vocate), opposed. 

ADAMS, District Judge. A libel was filed lierein alleging that 
the New York & Pacific Steamship Company was the owner 
of the steamship Capac and engaged in operating her and that Wil- 
liam Beard and J. Robinson Beard, were engaged in the business of 
receiving and storing goods under the trade name of Beards Erie 
Basin Stores. It is further alleged that on or about the 5th day of 
April, 1905, the steamship company, as a common carrier, received 
and undertook to transport by the steamship Capac from the port 
of Mollendo to the port of New York and deliver to the libellant some 
56 baies of rubber; that upon the arrivai of the steamship in the port 
of New York, the libellant presented the bill of ladmg and demanded 
the delivery of the rubber but the steamship company replied that, 
acting under the bill of lading, it had delivered the rubber to the 
Beards Stores; that such a delivery was not a proper, sufficient and 
lawful delivery and they are still liable to deliver the rubber to the libel- 
lant; that the libellant, however, demanded the rubber from said 
stores and received 37 of the baies but they refused to deliver the 
remaining 20 baies, claiming they had not been delivered by the 
steamship ; that both the défendants hâve refused the 30 baies or their 
value to the libellant although duly demanded, to his damages $1,- 
574.71 with interest. The Ijill of lading of the steamship is, by 
amendment, made a part of the libel and provides for the delivery 
of the rubber to the libellants or assigns. 

Exceptions were duly filed on behalf of the Beards: (1) in that 
the libel does not set forth a cause of action within the jurisdiction of 
the court as an action for damages for non-delivery of goods by a 
warehouseman is not maritime; (3) that the libel does not state 
facts sufficient to show that the Beards made any contract in the prem- 
ises or were guilty of any négligence; (3) that the libel mis joins 
parties who cannot rightfully be joined in such a suit; (4) that the 
libel is insufficient becavise it does not aver what interest, if any, 
the libellant, as consignée, had in the rubber, and (5) does not allège 
what, if any were the terms of the agreement between the libellant 
and thèse respondents. 

A détermination of the question of jurisdiction will dispose of the 
whole matter. 

It is urged by the libellant that the bill of lading contract being 
maritime, it is maritime throughout. 

It may be correctly said that no pure case of storage, even on the 
water, can be regarded as maritime in its character, but where the 
storage is an incident of transportation, its maritime, as stated in 
The Pulaski (D. C.) 33 Fed. 383, and the jurisdiction follows. Judge, 
now Mr. Justice, Brown there said (page 384) : 

"If the storase were a mère incident to tlie tvaiigiiortation, as, for instance, 
if tlie wlieat were taiien on board with the uuderstandlng tliat the vessel 
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shouia sali as soon as a tiig or consort shoiild be prociired, or as soon as the 
ice should leave the harbor, I should bave no doubt that tbe vessel would 
be liable for any damage received by the cargo by reason of improper stor- 
age wbile awaitiog departure. In siich case, the storage being a mère in- 
cident of the transpoi-tation, the whole contract would be adjudged to be 
maritime, and a suit would lie In the admiralty for any damage occasloned 
al'ter the cargo was received on board." 

And in The Mary Washington, 16 Fed. Cas. 1006, goods were in- 
jured while in a warehouse awaiting delivery after transportation. 
It was there held that there was jurisdiction in admiralty to recover 
the damages incident to the injury. 

The case at bar seems to be of a maritime character as the dehvery 
was to be completed through the exceptants and to fall within the 
ruling in The Electron (D. C.) 48 Fed. 689, where it was said (page 
690): 

"The contract In this case, being for supplies, Is a maritime contract, within 
the ordinary jurisdiction of the admiralty courts. Upon such a contract 
and ail its Incidents, the rights and remédies of the parties are reciprocal. 
The contract being maritime, the admiralty, says Curtis, J., In Church v. 
Shelton, 2 Curt 271, 274, Fed. Cas. Ko. 2,714, 'will proceed to enquire Into 
ail its breaches, and ail the damages suffered thereby, however peculiar 
they may be, and whatever issues they Involve.' " 

See, also, Gow v. William W. Brauer S. S. Co. (D. C.) 113 Fed. 
672, 675, and Graham v. Oregon R. & Nav. Co. (D. C.) 134 Fed. 
454, 462. 

The exceptions are overruled. 



HERRMANN v. UNITKD STATES. LEON RIIEIIJS CO. v. SA:MI3. 
SAKS & CO. V. SAME. 

(Circuit Court, S. D. New York. February 17, 1000.) 

Nos. 3,752, 3,753, 3,970. 

CusToirs Dtjties— Classification— Reaveb Stiiips. 

So-called "beaver strips," which are in the form of rectangular sfrips or 
bands of varions sizes, consisting of rabbit fur and wooleii cloth. used in 
the niaking of bats, the fur being the compouent material of chief value, 
are dutiabie as a manufacture of fur, under paragraph 450 of the tariff 
act of July 24, 1S07 (cbapter 11, § 1, Scbedule N, 30 Stat. 193 [U. S. Comp. 
St. 1901, p. 1678]), and not under paragraph .•Ï70, c. 11, § 1, Sehedule 
K, 30 Stat. 184 [U. S. Comp. St. 1901, p. 1G67J,- as articles of wearing 
apparel composed wholly or in part of wool, uor under paragraph 432, 
c. 11, § 1, Sehedule N, 30 Stat. 191 [U. S. Comp. St. 1001, p. 1075], as hats 
or bonnets or forms therefor composed in chief value of fur. 

On Application for Review of Décision of the Board of United 
States General Appraisers. 

Comstock & Washburn (Albert H. Washburn, of counsel), for the 
importers. 

Henry A. Wise, Asst. U. S. Atty. 

HAZEL, District Jndge. The objection that the importer offered 
no testiniouy before the Board of General Appraisers being waived. 
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I think that the évidence shows a sufficient identification of the mer- 
chandise specified in the invoices. The importation covers similar 
goods to those passed upon by Judge Townsend in Herrmann v. U. S., 
Rheims v. U. S,, and Sullivan v. Ù. S. (C. C.) 141 Fed. 48C, décision 
reported in T. D. 26,598, and upon the authority of that case, whicli 
appears to hâve been acquiesced in by the Treasury Department (see 
T. D. 26,533), the décision of the Board of General Appraisers is re- 
versed. The articles are fur, of which fur is the component of chicf 
value, and is dutiable under paragraph 450 of the act of Julv 24, 1897 
(chapter 11, § 1, Schedule N., 30 Stat. 193 [U. S. Comp.' St. 1901, 
p. 1678]). This décision applies to Herrmann. Rheims, and Saks 
against the United States (three cases), appeals frora the décision of 
the Board. 
So ordered. 



GOODRICH V. FERRIS et al. 

(Circuit Court, N. D. California. May 21, lOOC.) 

No. 13,592, 

1. WlIXS — VaLIDITY of PrOVI.SIONS CONCLUSIVENESS OF DECEEE OP PROBATE 

CGTIKT JrKISDICTlOS OF Equity. 

A court of equity is witliout .iurisdiction of a suit to set aside a de- 
cree of a siiperior court of Galitornin, entered after, due notice given 
as required l)y statute, distril)uting tlie estate of a testator in accord- 
ance witlu liis wili, which had been duly probatod, and to hâve the will 
deelared iiivalid, unless under extraordinary circumstances where fraud 
or a breacli of trust extrinsic to the proeeedings is shown ; and such 
a case is not made merely by an allégation that complainant, who was not 
an heir, but claiins an interest in the estate through his deceased wife, 
was told by tlie exécuter after her death that she had no interest in 
the estate, which statenieut was true under the terms of the will, pre- 
viously probated without objection, which gave her a life interest only. 

[Ed. Note. — For cases in point, see vol. 49, Cent. Dig. Wills, § 917.] 

2. JUDQMENTS — CONCLUSIVENESS^PEOnATE DeCSIEE — DlSTRIBUTINO ESTATE. 

A deoree of a superior court of California in prob.ite, distrilmting the 
estate of a testator made after the notice in'cscribed by statute, is 
conclusive upon ail interested parties, unless set aside in direct pro- 
ceedings for review. 

[Ed. Note. — For cases in point, see vol. 30, Cent. Dig. Judgment, § 1303.] 

3. CONSTITU'KONAI, IjAWt— DuE PROCESS OF LAW — DlSTKIBETION OF DECEDE^'T'S 

ESTAïE — Notice. 

A proceeding to secure a distribution of the estate of a décèdent is 
essentially one in rem in which the parties interested may be bound by 
construetive notice, the reasonableness of which must be determined witli 
référence to the requirements of ordhiary cases; and notice given by 
posting notices 10 days hefore the heariug is not unreasonably short, 
and constitutes due process of lavv as against ail parties without re- 
gard to their place of résidence. 

In Equity. On demurrer to amended bill. 

Johnson & Johnson (James A. I^outtit, Henry Arden, and Monroe 
& Cornwall, of counsel), for complainant. 

Henry Ach, William Thomas, and J. W. Dorsey (Fred L. Berry, 
of counsel), for défendants. 
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- MORROW, Circuit Judge. This is a suit in equity, brought by the 
complainant, a citizen of the state of New Yortc, against the défend- 
ants, citizens of the state of California, for the purpose of obtaining 
a decree adjudging that a final decree of distribution entered and re- 
corded in the superior court of the city and county of San Francisco, 
5tate of Cahfornia, in the niatter of the estate of Thomas H. Wil- 
hams, deceased, on January 5, 1897, is fraudulent and of no force and 
«fïect against the complainant, and that the défendants be decreed 
to be trustées for the complainant of that part of the real estate of 
Thomas H. Williams, deceased, which complainant claims he is en- 
titled to receive as heir at law of his deceased wife, who, it is al- 
legcd, was an heir of Thomas H. Williams, deceased. The court is 
also asked to appoint a recciver of the said property, to take and hold 
ihe same, and to collect the rents and profits thereof during the pen- 
clcncy of this suit, and upon the final decree to make such disposition 
of the property as in and by the decree directcd, and that an account- 
ing be hacl, uuder the direction of the court, of the real estate which 
came into the hands of the défendants under said decree of distribu- 
tion and the rents and profits thereof; that upon said accounting it 
be ascertained what portion of said real estate and of the rents and 
lirofits thereof the complainant is entitled to receive from the défend- 
ants and each of them ; and that, as to such portion, they and each of 
them be ordered and decreed severally to convey and transfer to the 
complainant such part so found due from each of them, or the value 
tliereof. The bill of complaint was filed May 19, 1901, and an amend- 
ed bill January 16, 1905. 

The questions submitted to the court for détermination arise upon 
a demurrer to the bill of complaint as amended. A brief statement of 
the facts of the case, as they appear in the bill of complaint and the 
amended bill, will disclose the matters in controversy. Thomas H. 
Williams, a résident of the city and county of San Francisco, and a 
citizen of the state of California, died on the 2Sth day of February, 
1886, seised and possessed of a large amormt of real property situated 
in the state of California. This real property was subsequently ap- 
praised at the value of $1,459,445.08 and certain personal property 
at the value of $6,355. At the time of his death, Thomas H. Wil- 
liams left no wife surviving him, and his only heirs at law were his 
children and lawful issue mentioned in the bill of complaint. The 
children were Sherrod, Thomas H., Jr., Mary Bryant, Percy, and 
Bryant. At the time of the death of Thomas H. Williams, his daugh- 
ter Mary Bryant was the wife of Frank S. Johnson, by whom she 
had issue of the marriage with him, one son, the défendant, Frank 
Hansford Johnson, who at the time of the filing of the bill of com- 
plaint was about 18 years of âge. Mary was divorced from Frank 
S. Johnson December 39, 1888, and on March 11, 1889, Frank S. 
Johnson was appointed guardian of Frank Hansford Johnson. On 
December 7, 1889, Mary married the complainant, and on October 3, 
1893, Mary died. Percy married Bessie L. Trahern August 1, 1888. 
A child, was born to Percy and Bessie November 12, 1889. This 
child died on February 16, 1890. Percy died October 3, 1890, leaving 
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no issue. It îs alleged in the amended bill of complaint, iipon in- 
formation and belief, that the défendant Thomas H. WilHams, Jr., 
has acquired aU the right, title, and interest of the said Bessie in and 
to the estate of the said Percy, which comprises ail of the interest of 
the latter in the estate of said' Thomas H. Williams, deceased. Sher- 
rod died August 2, 1888, leaving no wife or issue. Bryant died May 
2, 1893, unmarried and without lawful issue. Thomas H. Williams' 
left two papers purporting, respectively, to be his last will and testa- 
ment and codicil thereto. Copies of the will and codicil are attached 
to the bill of complaint. The will and codicil were admitted to pro- 
bate in the superior court of the city and county of San Francisco, 
probate division, on the 6th day of April, 1886, and letters testa- 
mentary issued by the court to George E. Williams, a brother of the 
décèdent, and the executor and trustée named in the will, who there- 
upon qualified as such executor and took possession of the estate of 
Thomas H. Williams, deceased, as such executor and as testamentary 
trustée under said will, and entered upon the exécution of said trust 
and carried on the business in which said Thomas H. Williams was 
engaged at the time of his death, and continued so to do until the 
oth day of January, 1897, when a decree of distribution was entered 
in the superior court. 

The will of Thomas H. Williams contained the following provi- 
sions, among others, relating to the distribution of the estate: 

"Item 4. When the term of three years after my death, shall hâve elapsed, 
uniess the executoi-, uerein named, shall for good cause extend it for two 
years, or in case there be another executor, three of my children, or rep- 
résentatives shall by writing, extend it for two years, distribution of my, 
estate, shall be made, as herein directed." 

"Item 8. I hereby appoint my brother George E. Williams, executor of 
this will, and that no bonds, or security, be required of him, for the exécu- 
tion of the trust, or discharge of the ofiice. 

"Item 9. ïhat no confusion may arise, in référence to title to any prop- 
erty of my estate, I hereby devise that ail of the property of which 
X die the owner, or which may in any way become part of my estate, vest 
absoluteiy in my executor herein appointed, and his successor, sticcessors in 
office. That the title thereto be lield by him, or his said successor, or succes- 
sors in office, until by death of my said several children the property set aside 
for each be vested in their respective heirs, as liereiu provided, said executor, 
or his successor, or successors, to hold said property, and every part thereof, 
in trust for the uses and purposes in this will mentioned, and for the use and 
beneflt of my children as herein provided. 

"Item 10. To the executor, herein appointed. I give, and grant, the following 
powers, and authority: (1) To carry on ail business. In which I was en- 
gaged, at the time of my death. (2) To borrow money for the use of such 
business, or the beneflt of my estate. (3) To bargain, sell and convey, any 
portion, or part, of the property of my estate, without any order of court, 
or other proceeding, and to exécute ail mortgages, or conveyances, necessary, 
or deemed proper, by him. (4) To sell and convey, any part, or parcel, of 
property, set aside, for .any one of my children, after distribution, as herein 
provided for, that he may reinvest the proceeds, for the distributee. In that 
case, his conveyance to be valid, may only récite, that hé sells, for reinvest- 
ment, and when he reinvests, it will be only necessary, to show by the con- 
veyance, for whose ultimate beneflt, the property is taken. It will be 
understood, that the term 'conveyance,' as hère used, implies transfers of 
property, real, Personal, or mixed. It being understood further, that no action 
of any court, or consent of any person be necessary to exécute thèse powers. 
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having entire confidence, that he will act for the beneflt of my cbildren. 
I request of sald exeeutor to hâve ail income of my estate, or sales of prop- 
erty, Invested in property, or government securities, or in notes, bonds, or 
inortgages, for whicb property bas been sold, at the time of distribution; 
exeept tbe fifty thousand (§50,000) dollars, absolutely given Percy, whicb 
may be given in money, or property as desired." 

"Item 12. In the event my brother, exécutes this will, I direct that the 
court, having jurisdiction, make him a fair, and libéral allowance, for ail 
services, without référence to statutory, or other fées. In case of anotber 
appointment, I direct that tbe compensation of the exécuter, so appointed, 
be flxed before, and at the time of appointment, and that he be paid ac- 
cordingly, and not otherwise. Will also direct, that the appointment of one 
of my sons, may not be objectionable, and in conveyance of property, in 
whicb he may be distributee, bis personal assent may be expressed in the 
same instrument. 

"Item 13. ïhis will is lengthy, but I bope It clearly expresses my pur- 
poses thus : 

"That with the exception of fifty thousand (.ÇûO.OOO) dollars, the prop- 
erty of my estate, is to be 'set aside" in aud for tlie benefit of my cbil- 
dren, Thomas H., Jr. ; Mary Bryant ; and Percy ; and Bryant, at the time 
of distribution, in tbe projiortions of two bundred thousand ($200.0lK)) dol- 
lars to Mary, and one bundred thousand ($100,000) dollars to eacb of the 
others, with division between Mary, Tom, and Percy, of the remainder of 
the estate. That eaeh of said children is to bave the net income of the 
estate 'set aside' for them respectively. That the légal title is to be, and 
remain in an exeeutor, of tbe whole estate and eacb part thereof, until 
death intlicts her blows. That when a child dics, the estate 'set aside,' 
for him, or her, vests absolutely in bis or her hoirs as herein provided, 
exeept in case of Bryant as hereinbefore mentioned, leaving tbe title, in 
remainder, in tbe exeeutor, until eaeh of the children, herein named, be 
dead." 

It is alleged that, under the laws of the state of California, and es- 
pecially under sections 715, 716, 749, and 771 of the Civil Code of 
California, the trust attempted to be created in and by said will was 
at the time of its création, and ever since has been, void; that the ab- 
solute power of aliénation of the property of said Thomas H. Wil- 
liams included in said attempted trust was by said will, and by the 
terms of the trust thereby attempted to be created, suspended for the 
term of three years, and not for a period measured by the continuance 
of lives in being; and that, as to the property included in said attempt- 
ed trust, the said Thomas H. Williams died intestate, and that at his 
death the said property passed to and vested in his heirs at law in 
the proportions mentioned in the bill of complaint. 

In the final decree of distribution, entered in the superior court on 
January 5, 1897, it was recited that Mary Bryant Williams, named in 
the last will and testament of the décèdent, was a daughter of the 
said testator, and that during her lifetime she was married to Frank 
S. Johnson, and thereafter, and subséquent to the admission to probate 
of the last will and testament of the said décèdent, the said Mary 
Bryant Johnson died, leaving as her sole surviving issue Frank 
Hansford Johnson; that Percy Williams, Bryant Williams, and Sher- 
rod Williams, sons of the testator, since the publication and admis- 
sion to probate of the last will and testament of the décèdent, had died 
without issue; and that Thomas H. Williams, Jr., and Frank Hans- 
ford Johnson, were the residuary and sole devisees and legatees of 
the said testator. It was further recited that George E. Williams, 
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{'-•-z cxccntor namecl in the last will and testament, was a brother of 
ihe dcceclent, aiul that it was provided in the will that, in the event 
Sie execuîed the duties of an executor, the court having jurisdiction 
ib.ould iiKdce hini a fair and libéral allowance for ail services, without 
refcrencc to stacutory or other fées ; and it appearing to the satisfac- 
tion of the court that the executor had rendered great, extraordinary, 
and valuable services to said estate, and had performed ail the labors 
Ihereof, the court, in view of the provision of the will, allowed him 
the sum of $100,000 as compensation for bis services, in addition to ail 
sums theretofore paid on account of said services ; and, it appearing 
from the account on file that there was no money on hand with which 
to pay said sum, the court made said allowance a spécifie charge and 
lien upon certain real estate described in the decree and distributed 
to Thomas H. Williams, Jr. 

It is alleged in the bill of complaint that in the proceedings and at 
the final hearing in the superior court, which resulted in the decree 
of distribution of the estate of Thomas H. Williams on the oSi day of 
January, 1897, the only parties to such proceedings were Thomas 
H. Williams, Jr., Frank Hansford Johnson, a minor, by bis guardian, 
Frank S. Johnson, and George E. Williams, the executor, and that 
they consented to the decree. On December 17, 1899, George E. 
Williams died, leaving his surviving wife, Jennie R. Williams, and 
their daughter, Georgia E. Williams, his heirs at law. Thereafter 
such proceedings were had in the superior court of the city and county 
of San Francisco that the défendant John W. Ferris was appointe'd 
trustée of the estate of Thomas H. Williams, deceased, in the place 
and in the stead of George E. Williams, deceased. The bill of com- 
plainant charges that in ail the proceedings in the superior court the 
existence of complainant and his interest in the estate was fraudu- 
lently concealed from the court; that he had no notice or knowledge 
of any of the proceedings taken for the distribution of the estate, or 
of the action or decree of the court thereon ; and that, in said proceed- 
ings for said final decree of distribution, no day was ever given to 
the complainant, and that his first knowledge thereof was in Novem- 
ber, 1903. 

It is further alleged that the complainant has not been in the state 
of California at any time since the death of his wife, except for a few 
days immediately after her death, in 1893, when he brought the re- 
mains to San Francisco for interment ; that while in San Francisco 
the said George E. Williams declared to the complainant that his wife 
had no interest in the estate of her deceased father or property of any 
kind or character whatever, and that she left no estate ; that at the 
time of the death of complainant's wife she was indebted to a firm of 
jewelers in the, city of New York to the amount of several thousand 
dollars, and the creditors demandée! payment of such indebtedness 
from the complainant ; that when in San Francisco complainant in- 
iormed George E. Williams of that fact and inquired of him whether 
the said wife of complainant had left any property or estate available 
for the payment of said demand, and the said George E. Williams 
assured complainant and represented, stated, and declared to him 
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that she had left no property or estate whatever, and complainant be- 
lieved and relied upon the représentations, déclarations, and state- 
ments of said George E. Williams, and was induced thereby to for- 
bear any further inquiry relating to the property or estate of his de- 
ceased wife, and, being so induced, he did thereafter abstain from any 
such inquiry, and he knew nothing at ail of the fact that he was 
entitled to any property as heir at law of his deceased wife, or under 
the will of Thomas H. Williams, deceased, until the month of Nov- 
ember, 1903. 

In the amended bill of complaint it is alleged that said George E. 
Williams was by profession an attorney at law of many years practice 
and of great expérience, and for a number of years he was a judge 
of the superior court of the state of California; that complainant is 
not a lawyer, never was, and knew nothing of the laws of California ; 
that complainant knew nothing about the will of Thomas H. Wil- 
liams, deceased, was not familiar with its terms, and was not aware 
of the nature or extent of the provisions it made for his wife. Ail 
he knew was that his wife during their married life was receiving 
money from her father's estate in California. How much she was 
thus receiving, and had received, complainant did not know, and dur- 
ing ail their married life they lived in New York City, where com- 
plainant has resided for 20 years last past. 

It is further alleged in the original complaint that complainant was 
entitled to reasonable and sufficient notice of the proceedings in the 
superior court of the city and county of San Francisco upon the 
filing of the pétition for distribution of the estate ; that the orders 
were obtained by the défendants, Thomas H. Williams, Jr., Frank 
Hansford Johnson, through his guardian, and George E. Williams, 
purporting to fix the date for the hearing of said pétitions and direct- 
ing notices thereof to be given by posting of the same in three public 
places in said city and county of San Francisco, to wit, one at the 
public morgue, one in the place where said court was held, and one 
at the United States Court building; that said posting was by said 
order directed to be made 10 days before the day fixed for the hear- 
ing of said pétition for distribution; that the said period of 10 days 
was an insufScient time for the plaintifï, who resided in the city of 
New York, to hâve by any possibility obtained knowledge of said 
notice and to hâve prepared for the hearing of said proceedings for 
distribution ; that said notice, and the proceedings in pursuance there- 
of, were not and did not constitute due process of law, within the 
meaning of section 1 of article 14 of the Constitution of the United 
States ; and that complainant never had his day in court in said pro- 
ceedings for distribution, and that the same were and are void. And 
complainant allèges that, by reason of the proceedings had and taken 
by the défendants in the matter of the distribution of said estate, 
complainant has been deprived of his interest in said property of said 
décèdent without due process of law, within the meaning of said sec- 
tion 1 of article 14 of' the Constitution of the United States. 

The will of Thomas H. Williams is dated the 29th day of October, 
1885, and the codicil the 23d day of January, 1886. The will gave 
145 F.— 54 



850 145 FEDERAL REPORTER. • 

to the daughter the testator's household funiiture and pictures, and, 
to be set aside absolutely for her benefit, in property or money realized 
from sales of property, $200,000 ; then, after distributing $350,000 to 
three of his remaining four children, and providing for the investment 
of $1,000 each for the benefit of a nicce, Mary Thomas, and his grand- 
son Frank Hansford Johnson, the will provided that the remainder 
of the estate should be set aside in equal shares for his daughter Mary 
Bryant and his two sons, Thomas H., Jr., and Percy. Item 6 of the 
will provides as follovvs : 

"Item 6. The flrst flfty thousand (îÇr)0,OO0) dollars, given to Perey, is 
intended to vest in htm absolutely. But the remainder of the estate, is 
only intended for the use and benefit of the children, during their re- 
spective lives, with remainder in fee to those herein uamed. If my daughter 
dies, leaving two children, or more, or one ehild, and the children, or 
child of another, then the estate set aside for her benefit, sball vest in said 
child, or children, or grandchildren per stirpes — as the case may be. If 
she leaves one ehild, or the child, or children of one child, then said es- 
tate shall vest one-half in said child, or said grandchild, or children, and 
the other half in Thomas H. Jr." 

At the time this will was executed, and at the time of the death of 
the testator, Mary Bryant was the wife of Frank S. Johnson. Mary 
Bryant was divorced from Frank S. Johnson December 29, 1888, and 
was married to the complainant December 7, 1889. She died October 
3, 1893, and under the terms of the will Frank Hansford Johnson and 
Thomas H. Williams, Jr., were the only heirs to her interest in her 
father's estate. ■ 

The purpose of the bill of complaint is now reasonably clear in such 
détail as is material to the questions before the court. The purpose 
of the bill is to secure a decree of his court declaring the will of 
Thomas H. Williams, deceased, invalid and void by reason of certain 
of its provisions providing a trust for the administration of the estate 
which it is claimed attempted to suspend the power of aliénation for 
a period of time longer than during the continuance of lives of per- 
sons in being at the création of the limitation or condition; that the 
said Thomas H. Williams therefore died intestate, and that his estate 
descended to his heirs under the law of the state ; that complainant's 
wife was such an heir, and under the law she inherited from her 
deceased father's estate and also from her deceased brothers' estâtes, 
and that the complainant was an heir to his deceased wife's estate; 
that in the probate proceedings in the superior court of the state, 
with respect to the estate of Thomas H. Williams, deceased, the ex- 
istence of the complainant and his interest in that estate was fraudu- 
lently concealed from the court, and that the decree of distribution 
entered in the superior court was fraudulent and void as against com- 
plainant ; that the notices of the hearing in the superior court upon the 
pétitions for distribution of the estate were insufficient, in point of 
time, to give the complainant knowledge of such hearing; that the 
notices and the proceedings in pursuance thereof did not constitute 
due process of law, and deprived the complainant of his interest in 
said estate without due process of law, contrary to section 1 of article 
14 of the Constitution of the United States. 
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The demurrers of the several défendants raise the question, ar.iong 
others, whether, upon the facts stated, a court of equity in this state 
can decree the reUef prayed for in the bill of complaint. The first 
inquiry, therefore, relates to the nature and character of the juris- 
diction of the superior court of the state in probate proceedings. In 
the case .of Broderick's Will, 21 Wall. 503, 32 L. Ed. 599, the in- 
quiry resulted in the Suprême Court defining certain limitations ib 
which a court of equity is subject in dealing with the proceedings of 
a probate court. A suit in equity had been brought in this court by 
the alleged heirs of Senator Broderick, to set aside the probate of 
his will, to hâve the same declared a forgery, and to recover the as- 
sets of Broderick's estate, much of which consisted of real property. 
The défendants were the executors and several hundred persons who 
were in possession of portions of the real estate, claiming ownership 
thereof as purchasers at sales made by the executors. The estate 
had been administered upon, and distribution had been fully made be- 
fore the institution of the suit. It was contended by the défendants 
that a court of equity had no jurisdiction of the subject-matter of the 
suit; the same being vested exclusively in the probate court of the 
city and county of San Francisco. In sustaining this objection, the 
court said: 

"As to the first point, it is undoubtedly tlie gênerai rule, establislied 
botli in England and tliis country, that a court of equity wiil not entertain 
jurisdiction of a bill to set aside a will or the probate thereof. The case 
of Kerriok v. Bransby, decided by the House of Lords in 1727. is con- 
sidered as having definitely settled the question. Whatever may hâve 
been the original ground of this rule (perhaps something in the peculiar 
constitution of the English courts), the niost satisfactory ground for its 
continued prevalence is that the constitution of a succession to a deeeased 
person's estate partalces, in soine degree, of the nature of a proeeeding in 
rem. In which ail persons in the world who bave any interest are deemed 
parties, and are eoncluded as upon res judicata by the décision of the 
court having jurisdiction. The public interest requires that tlie estâtes 
of deeeased persons, being deprived of a master, and subject to ail manner 
of claims, shouid at once devnlve to a new and compétent ownership ; and, 
consequently, that there shouid be some convenient jurisdiction and mode 
of proeeeding by which this dévolution inay be effected with least chance of 
injustice and fraud, and that the result attained shouid be firm and pei'- 
petual. The courts invested with this jurisdiction shouid hâve ample 
powers, both of process and investigation, and sufflcient opportunity sliould 
be given to check and revise proceedings tainted with mistalie, fraud, or 
lllegality. Thèse objects are generally accomplished by the constitution 
and powers which are given to the probate courts, and the modes pro- 
vided for reviewing their proceedings. And one of the principal reasous 
assigned by the equity courts for not entertaining bills on questions of 
probate is that the probate courts themselves hâve ail the powers and 
machinery neeessary to give full and adéquate relief. * * • The 
English authorities were fully diseussed by Lord Lyndhurst in Allen v. Mc- 
Pherson, and by him and Lords Cottenham, Brougham, Langdale, and Camp- 
bell in the same case on appeal in the House of Lords. In that case a 
codicil was revoked by a subséquent one, in conséquence of false and fraud- 
ulent représentations on the part of the person to be beneflted by the 
change, prejudlcing the testator against the person injured thereby. A 
bill was filed praying that the executor might be declared trustée for the 
flrst legatee to the extent of the legacies revoked. The bill was demurred to 
and dismissed, and the whole discussion turned upon the question whether 
or not the ecclesiastical court had jurisdiction to inqulre of the matters 
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of fraud alleged, nnd, tlie court beiiic; of opinion thut it liad jurîsdiction, 
tlie deeree was affiniied. The court came to the conclusion tliat tlie ecclesias- 
tical court had power to refuse probate of the revokins codicil, and, in- 
deed, had had the question before it ; but after iuvestigating the facts had 
jiranted the probate. 'If,' said Lord Lyndhurst, 'an en-or bas been couiuiitted 
in this or any other respect, which I am very far from supposing, that would 
not be a ground for coming to a court of equity. The matter sliould liave 
been set right upon appeal. But tlie présent is an attenipt to review 
the décision of the Court of Probate, not by the judicial connnittee of 
tlie Privy Council, the jiroper tribunal for that purpose, but by the court 
of ehancery. I tliink this eannot be doue. It was forniorly, iadeed. coii- 
sidered that fraud in obtaining a will inight be investigated and redressod 
in a court of equity: but that doctrine bas long since been overruled.' Lord 
Lyndhurst also reviewed the cases in which a legatee or executor had 
been declared trustée for other persons, and came to tho conclusion that 
they had been eitlier questions of construction, or cases in which the party 
Iiad been named a trustée, or had engaged to take as such, or in which 
the Court of l'rohate could afford no adéquate or proper remedy. The 
effect of bis reasoning was that, where a remedy is within the power of 
the ecclesiastical court, either by granting or refusing probate of the whole 
will or codicil, or of any portion thereof , a court of equitj' will not inter- 
fère. And this was the view of a majority of the law lords on that occa- 
sion ; Lords Brougham and Campbell agreeing with iMvâ Lyndhurst." 

The case of Broderick's Will arose uiider the judicial System pro- 
vided by the old Constitution of tlie state of California, wherein the 
probate court was an inferior court. Under the présent Constitution, 
and the laws passed in pursuance of its provisions, jurisdiction of ail 
matters of probate is vested in the superior court, a court of original 
gênerai jurisdiction in ail cases in law and equity (section 5, art. 6, 
Const. 1879, and section 76, Code Civ. Proc), and the reasons for 
liolding that the probate proceedings in the superior court are not 
open to review by a court of equity are even greater now than they 
were with respect to proceedings in the former probate court. 

In Toland v. Earl, 129 Cal. 148, 61 Pac. 914, 79 Am. St. Rep. 100, 
the Suprême Court of the state, referring to some of its former dé- 
cisions, calls attention to this différence between the old and new 
Systems, and holds that cases for the construction of wills and of 
trusts thereunder arising under former Constitution, which vested ail 
equity jurisdiction in the district courts and established separate pro- 
bate courts, were inapplicable to the judicial System established under 
the new Constitution, which vests both equity and probate jurisdiction 
in the superior court, and that one judge of the superior court, sitting 
in equity, could not instruct another sitting in probate. The action 
in the case was brought by the administrator with the will annexed, 
for the purpose of having the probate court instructed as to what 
distribution should be made of the estate under the will. The su- 
perior court had entertained jurisdiction of the case, but the Suprême 
Court reversed the judgment and directed the superior court to dis- 
miss the action. In the opinion, written by Mr. Justice Temple, he 
says : 

"The Législature bas provided a spécial proceeding for the administra- 
tion of the estâtes of deceased persons, whether testate or intestate. For the 
conduct of this spécial proceeding a minute code bas been provided, through 
which every purjiose for which resort was fornierly had to courts of 
equity is attained. ♦ * * If a legacy falls due, or a partial distrlbutiou 
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of an intestate estate shonUl be made, the probate eourt ean order the pei'sonal 
représentative to niaise tlie payment or distribution. This will also ha 
done upon notice, and, the proceeding l)ein,i? in rem. wiien such notice is 
sçiven the wbole world is bronsht in. Snrely, tbis niust be exclusive of a 
suit in equity in wliicb . tiie parties are necossariiy limited. ïiie sanje Is 
true as to tlie settlement of tlie accounts of the adniinistrator or executor. 
Eiaborate provision is made to force tlie executor or adniinistrator to ae- 
count, and in tbis accounting the creditors and distributees are interested. 
In an insolveut estate it is a necessary preliininary to the marshaling of 
the assets for payment of oreditors, and it is always a necessary preliminary 
to a final distribution. This settlement made after the prescribed notice 
is concKisivo upon ail interested parties. But tbe most conelusive reason, 
to my niind, why tbis jurisdiirlion must be liold to be exclusive is tliat, under 
our probate System, ail deraignment of title to the projiorty of deceased 
persons is througli the decree of distribution entered as tlie final act in tbe 
administration of an estate, wliether testate or intestate. No one will eon- 
tend tliat this decree can lie made by any other court or in any other 
proceeding. It constitutes not only the law of ])ersoualty, but also tbe 
law of real estate. In other jurisdictions tliis decree is also held to be 
conelusive. But generaliy it concerns only personal property, and the 
power to malie it does not involve the power to construe trusts in land 
created l5y the will. Ilere the probate court not only may, but should. 
and often must, construe the trusts created by the will. After the de- 
cree is made the will praetically drops out of existence. Tlie law of the 
estate is tlie decree and not the will, and, as I bave said. ail deraigninents 
of title are through it. Goad v. Montgoniery, tl!) Cal. 552, 51 Pac. 081, 6.''> 
Am. St. Rep. 145. Tho proceeding differs much froin tbe Systems of ad- 
ministration where tho personal proiierty goes to the personal représenta- 
tive and tbe land to tlie hoir. Hère the relation of tlie probate covirt to 
the executor or administi'ator is iiuicli more analogous to tbe relation of 
a eourt to its reoeiver. And hère, too, tlie entire probate proceeding from 
the grant of administration, or the pvol)ate of a will, is calculated to givo 
notice to the beirs of a décèdent, and spécial notice is required to be given 
of the tiine when distriinuion will be made, where ail interested parties 
can be heard. The distribution is declared to be conelusive upon the 
whole world." 

But the case of Sohler v. Sohler, 1.35 Cal. 32.3, 07 Pac. 28,?, 87 
Am. St. Rep. 98, is cited by the coniplainant in support of the claim 
that the défendants hâve been guihy of such fraud as would authorize 
a court of equity to decree that they hold the distributed estate as 
trustées for tlîe coniplainant to the extent of his interest therein. The 
action in that case was brought to set aside the decree of distribution 
entered in the estate of Sohler deceased, or so much of it as distributed 
one-eighth of the estate to one Reuss, who was fraudulently and 
falsely made one of the distributees upon the représentation to the 
court by the widow, who was the executrix of the will, that he was 
a son of the décèdent. The will of the décèdent left ail the property 
to the widow, and the children were pretermitted heirs. In the pro- 
bate proceedings the court held that the widow was entitled to only 
a one-half interest in the estate of the décèdent, and that the children 
were entitled to equal parts of the other half. When the estate was 
ready for distribution, the executrix in her pétition set forth the names 
of the minor children of the décèdent, and included Reuss as one of 
them. The fact was that Reuss was not a son of the décèdent, but 
was a son of the executrix, and thèse two — mother and son — connived 
and conspired together to mislead and deceive the court into making 
its decree so that one-eighth of the property of the estate was distrib- 
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uted to Reuss in fraud of the rights of the minor children of the 
testator, for whom the executrix was the natural guardian. 

It was urged, against the sufficiency of the complaint setting up 
thèse facts, that it was the exclusive province of the court in probate 
to détermine heirsliip and decree distribution, and that the complaint 
went no further than to charge intrinsic fraud, in that Reuss succeeded 
by false and perjured évidence in obtaining a favorable décision upon 
a matter essential to the proceeding, and one in which the court was 
bound to exercise its judgment, and, notwithstanding that the déci- 
sion was obtained by such évidence, this fact aiïorded no ground for 
relief in equity. "If this were ail the complaint discloses," said the 
Suprême Court, "the respondent's contention would be undoubtedly 
Sound, for it is the gênerai rule that intrinsic fraud, fraud by which 
a decree or judgment is obtained by false évidence upon issues within 
the case, is not such fraud as equity will relieve against; the theory 
being that the losing litigant has had his day in court, and that while 
it must always remain a mis fortune that private causes shall be lost 
by foresworn testimony, yet stronger than this considération is that 
which déclares it to be the policy of the law to make an end of litiga- 
tion, and in the nature of things there never could be a final judgment 
if every judgment was open to avoidance upon the charge that fraud- 
ulent évidence had been introduced in its procurement. Therefore, it 
is the gênerai rule that extrinsic fraud only will form the basis of 
such relief as is hère sought; extrinsic fraud consisting in the failure 
to give légal notice to the adversary, the prévention of him or his 
witnesses from attending the trial, and the like. But, when we come 
to Scan the allégations of this complaint, it will be discovered that 
there is more alleged than the mère procurement of this decree by 
false évidence. The executrix of the estate was not alone the trustée 
of ail of the heirs of the estate and of ail the parties in interest there- 
to and thereunder. She was the mother of thèse minor plaintifîs, 
had their actual custody and control, and, as their natural guardian, 
was chargeable with ail the high duties pertaining to that relation- 
ship. As executrix merely, it might be argued that she was a dis- 
interested party, having no concern whatsoever in the question of 
heirship or right of distribution, standing indiffèrent between the 
parties, and interested only in carrying into effect the détermination 
of the court upon thèse questions. But, as the mother and natural 
guardian of thèse plaintiiïs, her position was a very différent one. 
She was under most solemn obligation to protect the légal rights of 
her infant and dépendent offspring. She was under like obligation 
to disclose to the court, on their behalf and in their interest, ail knowl- 
edge which she possessed, and she was under the same obligation to 
see that their légal claims to the estate were properly presented before 
the court in probate, and with peculiar force did this duty press upon 
her, in view of the fact that during ail of this time she was executrix 
of, and administered upon, the estate through which her children were 
to dérive their property. Such being her position, it was charged 
that in violation of this duty, and of the rights of her minor children, 
she connived with her adult son — not an heir to the estate of the de- 
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ceased — to procure for him a distributive portion of that estate, and 
that the conspiracy was carried to a successful termination. Hère 
certainly is a charge of concealment upon the part of the guardian, 
Avhen she should haye spoken in the interest of her wards, and col- 
hision upon the part of the guardian with another not in interest in 
the estate, to the end that that other might despoil the wards of their 
rightful inheritance. It cannot to this be answered that tlie probate 
proceeding upon distribution was not an adversary procceding. It 
becomes adversary in every case where tliere are conflicting claims, 
and where there be not the most perfect understanding and harmony 
between the claimants. The moment heirship was set up by the false 
claimant, Reuss, that moment between him and the rightful heirs an 
adversary proceeding was at issue, and from that moment it became 
the duty of the guardian of thèse minor heirs to see that the fullest 
présentation of their claims was put before the court. This, by con- 
spiracy with her codefendant, it is asserted she did not do, and it is 
clear that her fraud in pushing on behalf of Reuss his false claini to 
heirship and distribution, and in concealing the truth from her own 
minor children, the rightful heirs, and in leaving them in ignorance 
that they were thus to be deprived of their patrimony, was fraud ex- 
trinsic to the case, which prevented their being properly represented 
at the hearing, or from being represented at ail." 

The court concluded that the complaint presented a case for équit- 
able relief, and that, if the superior court found the facts to be as al- 
leged, it would be its duty to decree that Reuss held the title to the 
property he had obtained from the estate, as trustée of the minor 
children, and that the court should compel Reuss to make conveyance 
and transfer to them such property, or, if a conveyance of spécifie 
property could not be had, then to hold him accountable to the com- 
plainants for the value thereof. The court refers to the allégations 
of the complaint as peculiar and somewhat remarkable, and so indeed 
they are, and, as stated, they certainly call for the interposition of a 
court of equity, but the allégations of the complaint under considéra- 
tion in this case, do not présent a parallel state of facts. The execu- 
tor in this case had no such relation to the complainant as the execu- 
trix had to the complainants in that case. The complainant in this 
case was not a minor, and the executor was not his guardian, and, 
what is equally important, the complainant is not an heir of Thomas 
H. Williams, deceased, the distribution of whose estate is made the 
subject of attack in the bill of complaint. Thèse distinguishing char- 
acteristics deprive the Sohler Gase of its weight as an authority fof 
this court in the présent case. 

In the Estate of Davis, 136 Cal. .590, 69 Pac. 413, one Laura E. 
Tracy, claiming to be the heir of Jacob Z. Davis, commenced an action 
in the superior court in which the probate proceedings of the estate 
had been conducted and the estate distributed. The complainant was 
not a party to such proceedings, and she alleged in her complaint, or 
pétition, that at the time Davis died, October 28, 1896, she was livàng 
in a foreign country and had no notice of his death or the proceediîigs 
connected with the probate of his will; that she did not know that 
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he lived in San Francisco until after the 15th of September, 1899 ; 
that about said date she discovered that décadent was in truth and 
in fact a brother of her father; that thereafter, and upon May 1, 
1900, she became cognizant of the fraud practiced upon her in the 
forgery of the will and the securing of its probate. The will was ad- 
mitted to probate August 17, 1898, and the coniplaint or pétition was 
filed September 7, 1900. The fraud upon which rehef was sought 
was stated to be that the will was a forgery conceived and executed 
by the legatees thereunder and certain other conspirators ; that it was 
probated upon perjured testimony, and the jury which was impaneled 
to pass upon certain charges of forgery and conspiracy by contestants 
other than the complainant, at the time the will was offered for pro- 
bate, was corrupted, and thereby caused to render a verdict against 
contestants and in favor of the validity of the document. To this 
complaint or pétition a demurrer was interposed and sustained, and, 
on appeal to the Suprême Court, it was contended by the attorney 
representing one interest that the proceeding was brought in the pro- 
bate court to set aside the probate of the will by reason of the wrongs 
and frauds alleged in the pétition. The attorney for the other inter- 
ests contended that the proceeding had not been brought in a court 
of probate, but that it was a proceeding in a court of equity seeking 
to establish a trust and charge the legatees under the will of Davis as 
trustées of the estate for the benefit of the complainant. The court 
considered the proceedings in both aspects and determined that the 
pétition involved the probate jurisdiction of the superior court, and 
that the petitioner was not entitled to relief. What the court said 
upon this subject is applicable to the présent case: 

"A proceeding relntlng to the probate of a will Is essentlally one in rem, 
and a statute provlding for a constructive notice by publication or posting 
gives notice to the world. Crall v. Poso Irrigation DIst., 87 Cal. 147, 26 
Pac. 797. Vlewing this matter In the llght of constitutional law, It Is 
not necessary that there should be a personal notice served upon any one. 
And conceding that portion of the statute relating to personal service of 
notice dlscriminatlve against known heirs not résidents of the state, and 
even further conceding, for présent purposes alone, that such discrimina- 
tion renders the statute unconstitutional as violative of the fourteenth amend- 
ment, stlll such concessions only afïect the question of personal notice, and 
the law as to constructive notice stlll remains upon the statute books entire- 
ly valld and effective, and by that notice this petitioner was notifled of 
the hearing of the probate of the will in common with ail other tnterested 
parties. 

"It is next asserted that the statute provlding for constructive notice 
Is unconstitutional, in this, that the 10 days herein provided is too short to 
serve as constructive notice to the world, and that, tlie period of time being 
so short, therefore the statute is unreasonable and consequently void. As 
before suggested, the proceeding as to the probate of a will Is essentially 
one in rem, and in the very nature of things the state Is allowed a wlde 
latitude in determining the character of the constructive notice to be given 
to the world In a proceeding where it has absolute possession of the 
res. It would be an exceptlonal case where a court would déclare a 
statute voId. as depriving a party of his property without due process of 
law ; the proceeding being strietly in rem, and the res within the state, upon 
the ground that tiie constructive notice prescrlbed by the statute was un- 
reasonably short. It would seeni that very few cases of that klnd could 
be found in the books. Certainly this is not one of them. Public poiicy 
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demauds that a will shall hâve a speedy probate, and the Législature, recog- 
nlzing that tact, has given the heir, by express enactment, one year after 
that probate has been decreed within which tlme he may attack the 
will. His rights are in no way coneluded by the decree of probate. He has 
an entire year thereafter in which to attack the will, and he may attack 
it upon the same grouods and for the same reasons that he could attack 
it prior to its probate. Even the measure of évidence demanded of him 
for a successful attack is no différent in the two cases." 

With respect to the claim that the pétition or complaint was a pro- 
ceeding in a court of equity seeking to establish a trust, the court 
refers to Sohier v. Sohler, supra, as the latest expression of the court 
bearing upon the power of equity to deal with a decree of distribution,, 
but the court says, "That case, upon its facts, is an exceptional one," 
and then refers to the case of Mulcahey v. Dow, 131 Cal. 73, 63 Pac. 
158, as dealing generally with the question. In other words, the 
court refers to this last case as declaring the law upon the subject. 
Turning to that case, we fînd it is similar, in its gênerai features, to 
the complaint under considération. The facts were thèse: Arthur 
Waters died intestate in the city of San Francisco, leaving a wife hère 
and a sister and nephews in other states. Administration was had 
upon his estate, and in due time, and after due notice, a decree of dis-, 
tribution was entered, which found that the wife, Elizabcth, was the 
only heir of her husband, and ail his estate was therefore distributed 
to her. Subsequently she died, and the défendants in the case were 
her successors in interest. The plaintiiïs in the case were a sister and 
a nephew and nièce of the décèdent, claiming to be his hcirs at law, 
and asserting that the wife, Elizabeth, under the decree of distribu- 
tion held their respective shares of property as an involuntary trustée. 
The plaintiffs were nonsuited in the superior court. On appeal to 
the Suprême Court the question was as to the sufficiency of the évi- 
dence to support the judgment. The court held, in substance, that 
a proceeding for the distribution of the estate of a deceased person 
is a proceeding in rem, and the decree of distribution binds ail who 
bave constructive notice thereof, and if not appealed from is con- 
clusive as to the whole world, upon ail questions of heirship ; that 
where heirs are omitted from a decree of distribution, to enforce an in- 
voluntary trust against the distributees on the ground of fraud, if 
there is no shovk^ing of extrinsic or collatéral fraud and no satisfactory 
bhowing of the existence of any fraud, the action cannot be main- 
tained, and that the failure of the widow of the décèdent to whom the 
estate was distributed to inform the relatives of her husband living in 
another state of the death of her husband is immaterial upon a charge 
of fraud; that no légal duty devolved upon her to furnish them with 
Ihat information. 

The case of Lynch v. Rooney, 112 Cal. 279, 44 Pac. •'56.5, was similar 
to the last case, except that the ground there relied upon for équitable 
relief was not fraud, but mistake, and it was held that the decree of 
distribution was final and conclusive upon ail questions of heirship. 
The court saicl: 

"It is insisted that the interveners, in asking tbis relief, are not attack- 
ing the deci'ee of distribution, bnt are asking relief thei-eunder. Mimy 
cases are cited to support this contention, but they fall short of the mark, 
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and présent no question similar to the one hère involved. Tlie eourt in 
liearing the pétition for distribution of the estate of Bryan Lynch, de-, 
ceased, upon légal and proper notice to the entire world, toolt évidence as 
to who were the hoirs of his estate, entitled to taUe the same, and there- 
upon made a tinding of fact that Catlierlne Clark vvas a sister and the 
only heir, and, as a conclusion of law, held that said Catherine Clnrk was 
entitled to the entire estate. ïhat decree lias uever been modified, nor 
even assailed, and, as far as any collatéral attack is concerned. it nmst stand 
forever as binding and conclusive upon the question of heirship. Whatever 
counsel may say as recognizing the validity of tlie deeree, and clainiing 
under it, is not strictly true, for that decree déclares as a fact that Catherine 
Clark is the only heir of Bryan Lynch ; and, to give the interveuers the 
relief hère sought, that finding must be first set aside as nntrue, and that 
cannot be doue in this action. If such a thing could be donc, the stability 
of judgnients and decrees would be a thing of the past. Decrees of distri- 
bution would be as unstable as the sands, for omitted heirs from such 
decrees would be seeking to hâve involuntary trusts declared thereon at 
most inopportune times, and in direct opposition to the law as declared by 
section 1908 of the Code of Civil Procédure pertaining to the conclusiveness 
and finality of judgments and decrees." 

The allégation of fraud or mistake attributed to Judge Williams 
in telling the complainant in 1893 that his wife had no interest in the 
estate of her deceased father, or property of any kind or character, 
and that she had left no property or estate whatever, does not alter 
ihe situation in the least. What Judge Williams said was at most 
merely the expression of an opinion. It was not the statement of a 
fact, and there was no confidential or fiduciary relation existing be- 
tween Judge Williams and the complainant that justified the com- 
plainant in reposing confidence in the statement. Whether the wife 
of the complainant left any property from her father's estate, in which 
the complainant had an inheritable interest, would still be a matter 
of opinion if at this time no decree of distribution of the estate had 
been entered. But there was no extrinsic or collatéral fraud in the 
statement of Judge Williams, in whatever light it may be viewed. 
If it has any bearing upon any question before the court, it must be 
as évidence that the complainant had notice that proceedings with 
respect to the estate of Thomas H. Williams were pending in court, 
and that it was his duty to make inquiry and ascertain what rights 
his late wife had in her father's estate, if he desired to assert a claim 
as heir to her estate or for the benefit of her estate. 

The next question relates to the notice of the hearing in the superior 
court upon the pétition for the settlement of the account of the ex- 
ecutor and for distribution of the estate. The complainant contends 
that as to hira the notice did not amount to due process of law. The 
provisions of the Code of Civil Procédure with respect to the notice 
to be given in proceedings for the settlements of accounts of execu- 
tors or administrators, and for the final distribution of estâtes, are 
as follows : 

"Sec. 1633. When any account is rendered for settlement, the court, or 
a judge thereof, must appoint a day for the settlement thereof; the elerk 
must thereupon give notice thereof by causing the notices to be posted in 
at least three public places in the county, setting forth the name of the 
estate, the executor or admlnistrator, and the day appointed for the settle- 
ment of the account. The court, or a judge thereof, may order such further 
notice to be given as may be proper. 
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"Sec. 1G34. If the aneount mentioned in the preceding section be for a 
final settlement, and a pétition for tlie final distribution of the estate be 
flled witb sald aceount, the notice of the settlement must state those facts, 
which notice must be given by posting or publication, as the court may di- 
rect, and for such finie as may be ordered. On the settlement of said aceount, 
distribution and partition of the estate to al! entitled thereto may be imme- 
diately had, without further notice or proceedings." 

Notice vvas given in accordance with the requirements of thèse 
sections. But it is contended that the notice was not sufficient to 
atïord the coniplainant the protection guarantied to him by the Con- 
stitution, and the case of Roller v. Holly, 176 U. S. 398, 30 Sup. Ct. 
410, 44 ly. Ed. 520, is cited as supporting complainant's contention. 
That action was brought in a district court of Texas upon a promis- 
sory note to recover a personal judgment and for the foreclosure of a 
vendor's hen upon a tract of land in that state for the purchase of 
which the note sued upon was given in part payment. The défendant, 
residing in Virginia, was served with process in that state, requiring 
him to appear and answer the suit in Texas within five days. It was 
held that such notice was not a reasonable one and was not due pro- 
cess of law, but the action, ahhough classified by the court under the 
statute as in rem, was inter parties. The law in such a case is clearly 
not applicable to the présent controversy, where the proceeding was 
with respect to the final aceount and distribution of an estate, a sub- 
ject-matter over which the court had exclusive jurisdiction. "A pro- 
ceeding to secure a decree of distribution is essentially a proceeding 
in the nature of one in rem. It has none of the characteristics of a 
proceeding in personam." Mulcahey v. Dow, 131 Cal. 73, 77, 63 
Pac. 158. 

In William Hill Co. v. Lawler, 116 Cal. 359, 48 Pac. 323, the 
Suprême Court, in stating the effect of the constructive notice in such 
proceedings, says : 

"By giving t!je notice direcied by the statute. t!ie entire world Is called 
before the court, and the court acquires juri.^-.diction over ail persons for the 
purpose of determining their right to any portion of the estate, aud every per- 
son who may assert any riglit or interest therein is requircd to présent his 
claim to the court for its determiuation. Whether he appear and présent 
his claim, or fail to appear, the action of the court is equally conclusive 
upon him, 'subject only to be reversed, set aside, or modified on appeal.' 
The decree is as hinding upon him. if ho fail to appear and présent his 
daim, as if his claim after pre.sentation had beeu disallowed by the court." 

If in such proceeding the entire world is called before the court, 
and to enable the court to enter a valid decree the entire world must 
hâve reasonable notice, it will necessarily foUow that the notice that 
will bind ail parties must be of such nature as could reach the most 
distant possible party interested in the estate. To state the proposi- 
tion is to show its absurdity. It would be impracticable, and, more- 
over, under such a rule no decree would carry with it any presumption 
of validity, but rather, on the contrary, invite the presumption that 
it was invalid. "Parties cannot thus, by their seclusion from the 
means of information, claim exemption from the laws that control 
human afïairs, and set up a right to open up ail the transactions of 
the past. The world must move on, and those who claim an interest 
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in persons or things must be charged with knowledge or tlieir status 
and condition and of the vicissitude to which they are subject. This 
is thé foundation of ail judicial proceedings in rem." Case of Brod- 
erick's Will, 21 Wall. 503, 519, 22 L,. Ed. 599. 

In Bellingham Bay, etc., Co. v. New Whatcom, 172 U. S. 314, 318, 
19 Sup. Ct. 205, 43 L. Ed. 4G0, the Suprême Court of the United 
States was called upon to détermine wlicther a notice of 10 days of 
a reassessment for street improvements was sufficicnt under the con- 
stitutional guarant}- of due proccss of law. The court said : 

"It may be that the nuthority.of the Legishiture to proscribe the longth of 
notice is not absohite and beyond review, but it is certain that only in a 
jlear case will a notice authorizcd by the Législature be set asido as wholly 
ineffectuai on account of the shortness of the timo. * « * But how many 
days can the courts flx as a minimum? How niuch time eau be ad.judgod 
neeessary as a matter of law for i)reparing and flliug objections? How many 
and intricate and difficult are the questions involved? Regard must al- 
ways be had to the probable neeessities of ordiuary cases. No hardship to 
a particular individual can invalidate a gênerai rule." 

It was accordingly held that 10 days' time did not appear to be 
unreasonably short for presenting objections to the assessment. The 
same rule, applied to the présent case, détermines that 10 days' notice 
of the settlement of a final account and the distribution of an estate 
is not unreasonably short in ordinary cases, and the exceptional case 
does not change the gênerai rule. 

My opinion is that the bill of complaint does not présent a case for 
the équitable jurisdiction of this court, and the demurrer will bave 
to be sustained on that ground. It follows that, upon the facts stated, 
the bill of complaint cannot be amended to confer jurisdiction. 

The bill will be dismissed. 



Ex parte LISIC 
(District Court, E. D. Virginia. April 7, 1900.) 

1. AEMT Aîfll NaVÏ — EKIJSTMENT illNOES. 

Rev. St. § 3418, as amended by Act Cong. March 3. 1809, c. 413, 5 
IG, 30 Stat. 1008 [U. S. Conip. St. 1001, p. lOOT], provides that boys be- 
tween 14 and 18 years of âge niay be enlisted to serve in the navy uutil 
tlioy arrive at tlie âge of 21, wIUleotliei-!)ersous may be enlisted for a tenn 
not exceeding four years. Section 1419 [U. S. Comp. St. 1901, p. 1007] dé- 
clares that persons between 14 and 18 shah not be enlisted wirhout the con- 
sent of thoir parents or guardians, and section 1420 [U. S. Comp. St. 1001, 
p. 1008] déclares that no minor under the âge of 14 shall be enlisted. 
Beld, that a boy between 14 and 18 could not be enlisted under any 
circumstauces without the cousent of bis parents or guardian. 

[Ed. Note. — For cases In point, see vol. 4, Cent. Dig. Army and Navy, 
§§ 45-^50.] 

2. Same— Offenses— ERAUDUT.E^iT Ii]>:T.TSTMENT--CouET-]MABTrAL. 

Rev. St. § 1024. art. 22 [U. S. Comp. St. 1901, p. 1112], déclares that ail 
offenses committed by persons "))elonging to tlio navy," not specifled in the 
foregoing articles, shall be jiunishable as a court-martial shall direct ; and 
Act March 3, 1803. c. 212, 27 Stat. 710 [U. S. Comp. St. 1901, p. lOOCl, 
provides for pnnishment for false enlîstment in the navy by court-martial. 
Held, that where an Infant not eligible to enlistmeut in the navy enlisted 
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withoiit the consent of his parents or guardian, he was not "a person be- 
longing to the navy," and was not punishable as for fraudulent enlistment 
under such act. 

8. Habbas Coeptjs — Possession or Minob — OFifKNSES. 

In a habeas corpus i)roceeding to recover possession of a minor under 
18 years of âge, wlio had eulistcd in the navy without the consent of his 
parents or guardian, it was no auswer to tlie writ that the naval autliori- 
ties were entitled to retiiiii the custody of the niinor for tlie purjwse of hav- 
ing him tried by a naval court-martl;il for fraudulent enlistment. 

Barron & Shackleford, for petitioner. 

L,. h. Lewis, U. S. Atty., and Robert H. Talley, Asst. U. S. Atty. 

WADDILL^ District Judge. This is a pétition of Jeremiali Lisk, 
Jr., for a writ of habeas corpus, setting forth that his son Edward Up- 
ton L,isk, a youth under the âge of 18 years, enHsted in the United 
States navy, without the consent of his parent and guardian, and is 
now unlawfully restrained of his Hberty by Albert C. Dillingham, 
Commander United States Navy, on the United States receiving ship 
Frankhn, lying in the waters of the Ehzabeth river, in the Eastern 
district of Virginia; and praying that his said son be discharged by 
the court from such custody. The pétition was duly sworn to by the 
father ; and the respondent in his return, sets up the enhstment of said 
Edward Upton Lisk on the lOth day of February, 1906, under the as- 
sumed name of Edward Smith (Smith being the maiden name of his 
mother), upon representing himself as of the âge of 19 years and 7 
months; that the said Edward Upton Lisk, ahas Edward Smith, is 
held under and by virtue of such enlistment, which was a fraudulent 
enlistment, assuming the facts set forth in the pétition to be true. 
Upon the return of this writ, no évidence vi'as ofïered by the govern- 
ment, and the évidence adduced by the petitioner established that the 
said Edward Smith was Edward Upton Lisk, and the son of the peti- 
tioner; that he was under the âge of 18 years at the time he entered 
the navy, and was so entered without the knowledge or consent 
of his parents. Thèse being the undisputed facts of the case, the gov- 
ernment insisted that the said Lisk should not be released upon habeas 
corpus, but held for court-martial under the laws, rules, and régula- 
tions governing fraudulent enlistment in the navy. This présents for 
the considération of the court, the meaning of section 1418, Rev. St., 
as amended by act of Congress of March 3, 1899, c. 413, § 16, 30 
Stat. 1008 [U. S. Comp. St. 1901, p. 1007] and sections 1419 and 
1420 of the Revised Statutes of the United States [U. S. Comp. St. 1901, 
pp. lOOï, 1008] respecting the eligibility of persons to enter the navy, 
which are as follows : 

"Sec. 1418. Boys between the âges of fourteen and eighteen years may be 
enlisted to serve in the navy until they shall arrive at the âge of twenty-one 
years ; other persons may be enlisted to serve for a period not ex('(>eding five 
years fnnder amendment above referred to, four years], uniess sooner dis- 
charged by direction of the Président. 

"Sec. 1419. Minors between the âges of fourteen and eighteen years shall 
not be enlisted for the naval service without the consent of their i)arents or 
guardians. 

"Sec. 1420. iVo uiinor under the âge of fourteen years, no ins:ino or îutoxi- 
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cated person, and no déserter from the naval or military service of tlie 
United States shall be enlisted in the naval service." 

And, also, article 33 of section 1634 of tlie Revised Statutes [U. 
S. Comp. St. 1901, p. 1112] : 

"Art. 22. AU offenses committed by persons belonging to the navy which 
are not specified in the foregoing articles shall be punishable as a court-martial 
may direct." 

And the act of Congress of Mardi 3, 1893, c. 312, 37 Stat. 716 [U. 
S. Comp. St. 1901, p. 1006], so far as it provides for punishment for 
false enlistment in the navy by court-martial, which is as follows: 

"And fraudulent enlistment, and the receipt of any pay or allowance there- 
under, is hereby declared an offense against naval discipline, and made punish- 
able by gênerai court-martial, under article 22 of tbe articles for the governient 
of the navy ; but this provision shall not take effect until sixty [60] days 
after the passage of thls act." 

The fîrst three sections above referred to, hâve recently been under 
review by the Circuit Court of Appeals of this circuit, in the Case of 
Thomas, Commanding Officer, v. Joseph Winne, father of Ch est- 
er A. Winne, 123 Ked. 395, 58 C. C. A. 613, in which it was held, 
reversing the rule in existence, theretofore, based upon an early déci- 
sion of Mr. Justice Blatchford in Re McLave, Fed. Cas. No. 8,876, that 
the âge limit for enlistment without the consent of parents or guard- 
ians was 18 years instead of 21 years of âge. Under the law as set- 
tled by that décision, certainly in the courts of this district, boys be- 
tvveen the âges of 14 and 18 can only be enlisted in the navy with the 
consent of their parents or guardians. This would seem to be the clear 
meaning of the section referred to. Section 1420 in ternis provides 
that no minor under the âge of 14 years, shall be enlisted, etc. ; and 
section 1418, that boys betvi'een the âges of 14 and 18 may be enlisted 
to serve in the navy until they arrive at the âge of 31 years ; while 
other persons may be enlisted for a terni not exceeding four years; 
and section 1419 in express ternis prescribes that minors between the 
îi^es of 14 and 18 years shall not be enlisted vi'ithout the consent of 
their parents or guardians. 

The said Edward Upton Lisk being under the âge of 18 years, was 
therefore not eligible to enlistment in the navy, without the consent of 
his parent or guardian ; and liaving confessedly entered without such 
consent, he must be held to be unlawfully enlisted, and iniproperly in 
the navy. This leaves for détermination, the meaning of the sections 
above quoted respecting trials by court-martial of persons belonging 
to the navy; what effect is to be given to them; and whether they 
apply to this case. 

No authority bas been offered by the government in support of its 
contention that thèse sections apply to the case of a minor unlawfully 
enlisted in the naval service; and after a careful considération of the 
sanie, the conclusion reached by the court is that they do not apply, 
and should not serve to cause the détention of said Edward Upton 
Lisk for trial by court-martial, under the law and the rules and régu- 
lations aforesaid. Section 1624 in ternis provides for the punishment 
of an offense committed by a person "belonging to the navy" ; and 
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while it is true the act of Congress of Marck 3, 1893, c. 213, 27 Stat. 
716 [U. S. Comp. St. 1901, p. 1006], provides that a fraudulent en- 
listment, and the receipt of any pay or allowance thereunder, is an 
offense against naval discipline, and punishable by gênerai court- 
martial under article 22 of section 1624 aforesaid ; still, an infant not 
eligible to enlistment in the navy, but who enters therein without the 
consent of his parents or guardian, cannot be said to be a person "be- 
longing to the navy"; nor can such infant be said to be a person lia- 
ble for what may be declared by naval rules and régulations, to be .an 
offense against naval discipline. This proceeding is institutcd by the 
fatlier of a child, praying at the hands of the courts of the country, 
the benefit of the prérogative writ of habeas corpus, for the release 
of his infant son alleged to be unlawfuUy detained, and his return to 
him; and it will not answer for those confessedly in unlawful custody 
of the child, to respond that he placed himself under their control ; and 
hence that they hâve the right to hold him as against his father. 
Such an answer would in effect be a déniai of ail right in the father 
to the possession of the child. Nor can the naval authorities hold 
him with a view of having him tried by a naval court-martial for 
fraudulent enlistment, when the real issue involved is his légal right 
to enter the navy, and whether he is lawfully therein or not. This re- 
suit seems clear and inévitable to the court, and makes operative ail 
the législation of Congress on the subject. To sustain the govern- 
ment's contention would be to give effect alone to portions of the 
législation of Congress respecting offenses committed by persons 
seeking to fraudulently enlist in the navy, and indirectly by such in- 
terprétation cause the latter act to repeal those fixing the âge limit 
for enlistment therein; and, moreover, would resuit in the suspen- 
sion of the writ of habeas corpus in time of peace, and place the 
government in the position of coUuding with boys under 18 years of 
âge, to enable them to avoid parental care, custody, and control ; none 
of which things Congress ever intended to bring about. 

It follows from what has been said, that the infant, Edward Up- 
ton Lisk, alias Edward Smith, will be discharged from the custody 
of the said Dillingham, captain of the United States receiving ship 
Franklin. 



McKINNON V. RYNKIEVIOZ. 

(Circuit Court, E. D. Pennsylvania. May 17, 190C.) 

Xo. 42. 

JUDRMENT — Motion fob Judgment Non Obstante Veredicto — Pennsylvania 

SïATUTE, 

Pa. Act April 22, 1005 (P. L. 280), whicli provides tliat wlienever upon 
tlie trial of any issue a point re(iuesting bindiiig instructions lias l)een 
reserved or declined. the party presenting the point may move to havo 
ail of the évidence tal^en duly certified and flled, and for judgment non 
ohst'inte veredicto upon tlie record, does not apply to a case in which 
tlie jury disiigreed. 
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At Law. On motion for judgment non obstante veredicto. 

C. E. Morgan, 3d, for plaintiff. 
Crawford & Loughlin, for défendant. 

HOLIyAND, District Judge. This case was tried before a jury 
in this court on April 23, 1906. The jury disagreed and were dis-' 
charged. At tire close of the testimony the plaintiff presented to the 
court, among other points, the following: "Upon ail the évidence 
in the case your verdict must be for the plaintiff." This point was 
refused by the court, and in accordance with the act of the common- 
wealth of Pennsylvania, passed the 22d day of April, 1905 (P. L. 
p. 286), plaintiff moved the court, within the time allowed, to hâve ail 
the évidence taken upon the trial duly certified and filed, and for 
judgment non obstante veredicto upon the whole record. The act 
referred to is as follows : 

"Be it enactod, etc., that whenever, upon tlie trial of any issue, a point 
requesting binding instructions bas been reserved or déclinée!, the party pre- 
senting tiie point may. within the time prescribed for moving for a new 
trial, or within such otlier or furtber time as the court shall allow, move tlie 
court to hâve ail the évidence talcen upon the trial duly certified and flled 
fo as to become part of the record, and for judgment non obstante veredicto 
upon the whole record; whereupon it shall be the duty of the court, if it does 
not grant a new trial, to so certify the évidence, and to enter such judgment 
as should hâve been entered upon that évidence, at the same time grantiug 
to tlie party against whoin the décision is rendered an exception to the action 
of the court in that regard." 

Notwithstanding the fact that there was no verdict rendered in this 
case because of the disagreement of the jury, the plaintiff contends 
that the act applies and authorizes the court to give judgment in 
his favor, because, as he contends, there was no évidence of a défense 
against the plaintiff's recovery to submit to the jury ; and, this being 
so, the plaintiff was entitled to binding instructions directing the 
jury to find in his favor, and that under the act the court is empow- 
ered to make an order after the disagreement of the jury to effect 
the same resuit. In the fîrst place, we are not convinced of the first 
proposition that there was no évidence to submit to the jury; but, 
upon the other hand, we still think that the courtes view of that mat- 
ter was entirely right, and it was a question for the jury to déter- 
mine whether or not the défense set up had been proven ; but even 
if we are wrong in this, the court is clearly of the opinion that the 
Pennsylvania act does not authorize the court to give judgment for 
the plaintiff after disagreement by the jury. Before the court can 
render a judgment non obstante veredicto upon the whole record, 
there must be a verdict rendered by a jury in the case, and, until 
this is doue, the act does not authorize the court to give judgment 
for either party to the suit. 

Motion for judgment refused. 
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HOOKS V. ALDIMDGE. 

(Circuit Court of Appeals, Fifth Circuit. May 30, 1906.) 
Xo. 1,524. 

1. BANKKTjPTCY — ACTS OF BA^JKErPTCY — APPOINTME^'T OF ReCEIVER EOE COR- 

POliATIOR. 

Tlie président of a coriioration instituted a suit against ît in a state 
court, fhe purpose of wliieli was to liave it \youii(1 u]). Tlie pétition alleged 
that it was largely indel)te(l to piaintiff and to otliers, that it was unable 
to meet its liabilities or to carry on its business, and was in "immineni. 
danger of insolvenoy," and, in gênerai, tbat it was in a failing condition. A 
statement was made tbat its assets sliglitiy exceeded its liabilit-es. and tlie 
appoiutment of a receiver was prayed for and granted. By an aniciided 
pétition it was alleged tbat tbe pr()])crty of tlie conipany wben tiie suit 
was begun was insutlicietit to pay tbe indebtedness to piaintiff. TTeld, 
that tbe facts warraiited a finding by a référée in banlî;ruptcy tbat tlie 
receiver was a])pointed because of tlie iiisolvencv of tlie c(iini)any, and 
constituted an act of bankruptcy. under Bau!;r. Act July 1, 18;)S, c. 541, 
I 3 (4), 30 Stat. 547 [U. S. Coiiip. St. 1001. p. 3423], as aniended by Act 
Feb. 5, 1903, c. 487, § 2, 32 Stat. 797 [U. S. Coiup. St. Supp. 1905, p. G83]. 

2. Same — DuTY OF Receiver to Surkender rsoPERiY to Trustée. 

Wben a corporation is adjudged a banlirujit ou tbe ground, aniong oth- 
ers, tbat a receiver was put in charge of its pr(j])erty by a state court be- 
cause of its Insolvency, such recei^-(>r Is not entitled to retain possession 
of and adniinister its property, but tbe same sliouid be surrendered to tlie 
trustée in bankruptcy. 

[Ed. Note. — For cases in point, see vol. 6, Cent. Dig. Bankruptcy, § 237.1 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Eastern District of Texas. 

Stuart R. Smith (Smith, Cravvford & Sonfield, on the brief), for 
petitioner. 

Eugène Easterling (Greers & Nall, on the brief), for respondent. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. The questions involved in this case re- 
late to a conflict of jurisdiction between the District Court of the 
Fifty-Eightli Judicial District of Texas, licreafter called the "State 
Court," and the United States District Court for the Eastern Dis- 
trict of Texas, hereafter called the "Bankruptcy Court." The con- 
troversy is between J. B. Hoolcs, as receiver, appointed by the state 
court, and W. H. Aldridge, as trustée, appointed by the laankruptcy 
court, as to the right to the possession of the property of the Turner 
& Nabers Lumber Company, hereafter called the "Lundjer Com- 
pany," a corporation engaged in the manufacture and sale of lum- 
hev. The litigation was begun in the state court on October 1, 1903, 
by W. H. Turner, who filed his pétition against the lumber Com- 
pany. It was alleged in the pétition that the stock of the lumber 
Company consisted of $-')0,000, dividcd into .500 shares of $100 each, 
and that the piaintiff was the owner of l.")() shares, of the par value 
of $15, -500. The petitioner alleged that the défendant Company was 
indebted to him in the sum of $r),Go3..51 for money advanced to the 
défendant, and that this sum was due and owing the i:)etitioner. It 
li.j F.— 55 
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was also alleged that the plaintiff was the owner and holder of the 
first mortgage 10 year 6 per cent, gold bonds of the défendant to 
the amount of $20,000, dated August 14, 1903, and maturing Au- 
gust 13, 1913, bearing interest at 6 per cent, per anntim ; the bonds 
being secured by a deed of trust executed by the défendant on ail 
of its property of every kind. It was also alleged that the pe- 
titioner was liable as the indorser of the paper of the défendant 
Company to the amount of $7,500, which petitioner would hâve to pay. 
The pétition contained elaborate averments of the financial embarrass- 
ment of the lumber company, that it owed a large number of past- 
due accounts to creditors, who were insisting on payment, and that 
the Company was unable to pay, and that the creditors were about 
to institute, and were threatening to institute, suits for the payment of 
the same, and were about to file a large number of separate suits 
and proceedings against the lumber company, and that its board of 
directors could not further carry on and prosecute its business. In 
relation to the solvency of the lumber company, the following aver- 
ments were made: "The défendant corporation is now in imminent 
danger of insolvency, that its assets amounted to approximately 
$80,000, and that its liabilities amounted to approximately $78,000,"' 
and that the corporation is and will be unable to realize from its 
assets a sufficient sum of money to meet said liabilities as they ma- 
ture. Subsequently, on July 23, 1904, thèse averments as to solvency 
were amended by the addition or substitution of the following state- 
ment : 

"And plaintiff further sliows that said property [referring to ail the prop- 
erty of the corix>ratiou] is of in«utt1cient value, aud was at the time of the 
flliug of thls suit, to secure aud pay the costs of this procceding and plaintiff's 
said debt." 

It was alleged, further, that the plaintiff, as a stockholder and for 
the benefit of ail the stockholders of the corporation, was entitled to 
hâve the business of the "corporation wound up, and the value of its 
assets realized and applied, first, to the payment of the creditors 
as their priority appeared, and thereafter to the stockholders." The 
pétition concluded with a prayer for the appointment of a receiver 
for the lumber company of and for ail its property wherever situated, 
and that the court should enter an order granting the usual powcr 
to wind up and liquidate the said business, and there was also a 
prayer for judgment for the indebteHness in favor of the petitioner, 
and that the lien of the plaintifif be established and foreclosed. On 
the same day (October 1, 1903) the state court made an order ap- 
pointing J. B. Hooks receiver, as prayed for. The order authorized 
Hooks to take possession of ail of the défendant company's property, 
and to continue the opération of the saw mills and other business of 
the défendant company for the purpose of placing the property and 
estâtes of the défendant in a marketable condition. It further ordered 
that ail persons having debts against the corporation should inter- 
vene in the suit for the establishment and collection thereof, and 
creditors were enjoined from proceeding otherwise. The court in its 
decree did not state the grounds on which the appointment of the 
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receiver was made. On the next day Hooks gave bond and qiiali- 
fied as receiver. On October 5, 1903, four days after the beginning 
of the suit in the state court, three of the creditors of the lumber 
Company filed a pétition in involuntary bankruptcy in the bankruptcy 
court, praying that the lumber company be adjudged a bankrupt. The 
acts of bankruptcy alleged were: (1) That within four months pre- 
ceding the fihng of the pétition, J. B. Flooks, a receiver, was appoint- 
ed by tlie state court, and put in charge of the hunber company's prop- 
erty under the laws of the state of Texas, because of insolvency; and 
(2) that said kimber company within four months preceding the 
fihng of the pétition, while insolvent, committed a further act of 
bankruptcy, in that it transferred a portion of its property to one or 
more of its creditors, with intent to prefer such creditors over its other 
creditors. On Rday 26, 1904-, the lumber company was adjudged a 
bankrupt, and on July 6, 1904, W. H. Aldridge was appointed trustée 
of the estate and effects of said bankrupt. On July 23, 190-1, W. H. 
Turner filed in the state court bis amended pétition, restating bis 
ovi'nership of the $30,000 in bonds and the exécution of the deed of 
trust, and alleging that, prior to the filing of the suit, the corpora- 
tion had violated the conditions and obligations contained in the bond 
and in the deed of trust given to secure the same, and prayed a fore- 
closure of bis lien and a continuance of the receivership pending the 
same. In this amended pétition he alleged the appointment of Al- 
dridge as trustée in bankruptcy, and that Aldridge was asserting some 
claim by virtue of his trusteeship to the property, and prayed that 
Aldridge, as such trustée, be made a party défendant, and that 
his righte to the property, if any, be adjudicated. Aldridge had notice 
of this amended pétition September 20, 1901. On August 16, 1904, 
Aldridge, as trustée in bankruptcy, filed a motion in the suit in the 
state court asserting his claim to the possession of the property in 
the hands of Hooks as receiver, and praying for an order requiring 
the receiver to turn the property over to him as trustée. This mo- 
tion was duly heard by the state court, which entered a judgment 
overruling the same. The motion of Aldridge as trustée in bankruptcy 
having been overruled by the state court, he, on October 3, 1904, filed 
with the référée in bankruptcy an application for an order to Hooks, 
receiver in the state court, to show cause why he should not be re- 
quired to turn over the property of the lumber company to him as 
trustée. Upon a hearing the référée entered an order requiring 
Hooks, as receiver in the state court, to turn over the property to Al- 
dridge, as trustée in bankruptcy. The référée based his order on a 
finding of facts practically as heretofore stated, and that the re- 
ceiver in the state court for the lumber company "was appointed 
because of its insolvency." Hooks thereupon filed a pétition in the 
bankruptcy court to review the order of the référée in bankruptcv, 
and on April 20, 1905, the bankruptcy court sustained the finding of 
the référée, and atfirmed and repeated his order requiring Hooks 
to turn over the property of the lumber company held by him as re- 
ceiver in the state court to Aldridge, trustée in bankruptcy. The 
case is brought to this court by a pétition filed hère by Hooks as 
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receiver, seeking to reverse and annul the order of the bankruptcy 
court requiring him to surrender the property to Aldridge, as trustée. 

The question first demanding attention is the character and pur- 
pose of the suit in which the state court appointed Hooks receiver. 
Tlie contention of the receiver is tliat it was essentially a suit to fore- 
dose the deed of trust and to collect the $20,000 of bonds issucd by the 
lumber company. We cannot accept that construction of the pétition. 
It Vi'as fîled by Ttirner, the président of the company, and alleged that 
he was a stockholder, and its leading purjDOse was to wind up the 
corporation. It sought a sale and distribution of ail its assets. Its 
clear purpose was, not only to secure the payment of the debts due to 
the petitioner, but to bave ail other debts of the company adjusted 
and settled. The decree appointing tlie receiver pointed to that pur- 
pose. It is true that the amended pétition, tiled after the bankruptcy 
proceedings were begun, sought to narrow the issues to the foreclosure 
of the deed of trust, but that was sought on an averment that ail of 
the lumber company's property was not sufficient to pay the pe- 
titioner's debt and costs. 

One of the questions controvertcd at the bar is whether or not 
the receiver was appointed by the state court because of the in- 
solvency of the lumber company. The materiality of this question 
will be seen later. A person or corporation is deemed insolvent when- 
evcr the aggregate of bis or its property, exclusive of property fraudu- 
lently concealed or transferred, shall not, at a fair valuation, be 
sufficient in amount to pay bis or its debts. Bankr. Act July 1, 1S98, 
c. 541, § 1, subd. 15, 30 Stat. 514, 545 [U. S. Comp. St. 1901, p. 
3431]. The original pétition seeking the appointment of the receiver 
did not specifîcally allège insolvency. Inability on the part of the 
corporation to pay its debts or to carry on its business was alleged. 
In every line of the pétition it appears that the corporation was a 
failing concern, and it is averred that it is "now in imminent danger 
of insolvency." The pétition contained, however, the averment tliat 
the corporation's assets amount to "approximately $80,000," and its 
liabilities amount to "approximately $78,000," and this averment is 
now relied on b}^ the receiver to show that he was not appointed 
on account of the insolvency of the corporation. But later an amended 
pétition was filed, which alleged that the corporation's property "is of 
insufficient value, and was at the time of filing this suit, to secure 
and pay the costs of this proceeding and plaintifif's said debt." The 
plaintiff's entire debt, including the bonds and the account, amounted to 
$25,633.51. The entire indebtedness being approximately $7'8,000, 
according to this averment the indebtedness exceeded the assets by 
$52,366.49. We cannot, therefore, avoid the conclusion that the 
pétition and the amended pétition filed in the state court in the suit 
in which the receiver was a])pointed show the insolvency of the 
lumber company. It is true tliat the decree appointing the receiver 
does not recite that the appointment was because of the insolvency 
of the corporation, but, construing the decree in the light of the entire 
record from the state court, we conclude, in the absence of ail other 
évidence on the subjcct, that the insolvency of the company was at 
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least one of the causes or grounds upon which the court actcd in 
making the appointment. But if this conclusion could not bc reached 
by an examination of the record from the state court, as that record 
does not show affîrmatively that the appointment was made on other 
grounds, we vvould be bound by the finding of facts by the référée in 
bankruptcy, on which the order of the court of bankruptcy is based. 
The référée found that "because of insolvency" the receiver was ap- 
pointed. One of the grounds on which the court of bankruptcy ad- 
judged the lumber company a bankrupt was that the state court 
had, because of the insolvency of the company, appointed Hooks 
receiver of the company's property, and placed him in charge of it. 
Section 3, subd. 4, Bankr. Act 1898 [U. S. Comp. St. 1901, p. 
3433], made it an act of bankruptcy for a person or corporation to 
make a gênerai assignment for the benefit of bis or its creditors. The 
amendment of 1903 added to this subdivision two other grounds or 
acts of bankruptcy: 

"Or, being insolvent, npplied for a receiver or trustée for his property or 
because of insolvency a receiver or trustée lias been put in charge of his prop- 
erty under the laws of a state, of a territory, or of the United States." Act 
B'eb. 5, 1903, c. 487, 32 U. S. Stat. 797, § 2 [U. S. Couip. St. Supp. 190Û, p. 683:|. 

We hâve before us a record showing that a state court, because 
of insolvency, appointed a receiver for a corporation and placed him 
in possession of its property, and that thereupon, and on that ground, 
among others, the court of bankruptcy adjudged the corporation a 
bankrupt, pursuant to the amendment we hâve quoted. In enacting 
thèse additional grounds of involuntary bankruptcy, it could not bave 
been the intention of Congress that the receiver of the state court, ap- 
pointed "because of the insolvency" of the corporation, should con- 
tinue to hold possession of the property and to administer and settle 
the estate. The Suprême Court observed in a récent case that "the 
opération of the bankruptcy laws of the United States cannot be 
defeated by insolvent corporations applying to be wound up under 
state statutes" (In re Watts & Sachs, 190 U. S. 1, 27, 23 Sup. 
Ct. 718, 47 L. Ed. 933) ; nor can they be defeated by the appoint- 
ment of receivers, because of insolvency, at the suits of their officers, 
stockholders, or creditors. 

The bankruptcy court pursued the practice that we herctofore ap- 
proved in directing the trustée to apply to the state court for an 
order on its receiver to surrender the possession of the property. 
Carling v. Seymour Lumber Co., 113 Fed. 483, 51 C. C. A. 1. 

It is the duty of both the fédéral and state courts to observe every 
précaution to avoid vmseemly conflict of jurisdiction. It is for this 
reason, on principles of comity, that the application is made in the 
first instance, in a case like this, to the state court for directions to 
its receiver to surrender the property. The laws of the United States 
are equally binding on both fédéral and state courts, and it cannot 
be taken for granted that either will fail to be governed by them. 
But when a state court refuses to direct a surrender of the property, 
and the fédéral court to which application is thcn made is of opinion that 
it should be surrendered, what is to be donc ? In such cases it is 
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said that, under the ruies of comity, the possession of the property 
by the state court should not be interfered with without its consent; 
that the décision of the state court not to surrender the property 
is controlHng till it is reversed ; that parties objecting to it should 
reserve the fédéral question, and obtain relief by appeal or writ of 
error, and finally by application to the United States Suprême Court 
if necessary. It is true that relief from an erroneous ruling on a féd- 
éral question of even the highest state court could be finally corrected 
in that way, and in the meantime that process of injunction niight 
be used to restrain the parties from a distribution of the assets 
in the state court (Rev. St. U. S. § 720 [U. S. Comp. St. 1901, p. 681] ) 
till the final décision was obtained in the Suprême Court. On the 
other hand, we must not forget that the proceeding suggested would 
resuit in great delay, and that the jurisdiction and authorlty of the 
bankruptcy court is paramount, the bankruptcy law superseding ail 
state insolvency laws; that its purpose to obtain a speedy and equal 
distribution of the bankrupt's assets will be defeated if the supremacy 
of the fédéral court's orders be not promptly recognized and enforced. 

While it is unquestionable that the fédéral courts are the final 
arbiters to settle questions arising under the bankruptcy laws, there 
are questions relating to comity and procédure, in the event of con- 
flict of opinion between the state courts and the bankruptcy courts as 
to the possession of the bankrupt's assets, which remain unsettled by 
décision of the Suprême Court. Whether the bankruptcy court should 
make such orders as will préserve the estate, and await the final 
resuit of the litigation in the state court, or should act on its own 
opinion of the want of jurisdiction of the state court, and enforce its 
order to secure the possession of the property, is one of the questions 
left unsettled, so far as we are advised, by a décision of the Suprême 
Court. At a proper time the fédéral courts, of course, may decree 
the enforcement of the supremacy of the Constitution and laws of 
the United States, for it is an "incontrovertible principle that the 
government of the United States may, by means of physical force, 
exercised through its officiai agents, exécute on every foot of Ameri- 
can soil the powers and functions that belong to it." Ex parte Sie- 
bold, 100 U. S. 371, 395, 25 L. Ed. 717. But it is, without doubt, the 
duty of both the state and fédéral courts to exercise the greatest cau- 
tion to avoid this necessity where it is possible. The orders of the 
state court and of the fédéral court in this case are in conflict, and, 
if each court was attempting to enforce its own order as to the possession 
of the property, it would lead to a resort to physical force on the 
part of the executive ofiicers of the respective courts. 

The condition of the record, so far as we hâve stated it, raises grave 
and difficult questions, which we find it unnecessary to décide, on 
account of subséquent proceedings in the state court and in the bank- 
ruptcy court. 

We hâve ascertained by calling for additional records that by agree- 
ment of the parties, approved by the state court and the bankruptcy 
court, the property involved is to be sold by both the receiver and 
the trustée, and the proceeds placed in bank to await the décision of 
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this court as to who is entitled to the custody and control of the 
property. The following is an excerpt from the order of the state 
court, made since the pétition for review was fîled in this court: 

"In the event it sliall be flnally adjudicated that tlie receiver is entitled to 
the custody and control of the property of the Turner & Nabers Lumber Com- 
pany, the said receiver is to talie in charj^e the said money so deposited. In 
the event it sliall be tiiially adjudicated that the trustée in bankruptcy of the 
estate of the Turner & Nabers Lumber Company is entitled to the custody and 
control of the pro])(>rty of the Turner & Naliers Lumber Company, the receiver 
is hereby autliorized to turn over the said funds to the said trustée in banli- 
ruptcy." 

The référée in bankruptcy, on January 18, 190G, since the pétition 
for review was filed herein, made an order ratifying the agreement 
between the receiver and the trustée, an excerpt of which is as fol- 
lows : 

"That the agreement between said trustée and the receiver of the state court 
with respect to the status of the funds arising from said sale be, and the same 
is hereby, apijroved, and said trustée, in connection with the receiver of the 
state court, shall deposit said funds in the baulc to be agreed upon, to await 
the décision of the question as to the right to the possession of said property ; 
and should it be decreed that the receiver of the state court is entitled to the 
property of the estate, the trustée shall relinquish bis possession to the fund 
arising from the sale of the projierty." 

We commend the course taken by the parties in making this agree- 
ment, and fully approve the action of the courts coniirming the 
agreement by their orders. 

In view of the fact that the record before us shows that the re- 
ceiver in the state court was appointed "because of the insolvency" 
of the lumber company, and that the company was duly adjudicated a 
bankrupt on that account and on other grounds, we are of opinion 
that the estate should be administered in the court of bankruptcy; 
and for that purpose the assets should be placed in the possession of 
the trustée in bankruptcy. This may be donc pursuant to the agree- 
ment of the parties and the order of the state court, which we hâve 
quoted. 

The pétition to revise and review is dismissed; the costs of the pro- 
ceeding in the lower court and in this court to be paid out of the 
funds of the bankrupt's estate. 



AMERICAN BONDING & TRUST CO. et al. v. GIBSOX COUNTY. 

(Circuit Court of Appeals, Sixth Circuit. June 20, 1906.) 

No. 1,457. 

1. Action — Peemattjke Commejîcement — Accbual or Cattse or Action Pend- 
INQ Suit. 

A plaintiff's right to recover dépends uiwn his right at the ineeption of 
the suit, and the nonexistence of a cause of action wheu the suit was 
begnn is a fatal defect, which cannot be cured by the aecrual of a cause 
of action pending suit. 

[Ed. Note. — For cases in jioint, see vol. 1, Cent. Dlg. Action, §§ 718-723.] 
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2. Same. 

Wliere a judgment against a building; pontTaetor and his surety wns 
reversed beoause of the failure of tlie iilaiutitï to allège or prove that i::« 
claiin had been audited and certlflod by the architect, which, under the 
terms of the contract, was essential to give a right of action, or that 
such certifieate had beon wrongftiU.v refused, the action could not be 
sustained upon an amendnient of the déclaration showiug that snch 
certifleate was procured after the reversai, but without alleging that it 
had previously been refused. 

In Error to the Circuit Court of the United States for the Middle 
District of Tennessee. 

Quinton Rankin, for plaintifïs in error. 
A. W. Biggs, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge. This was an action brought by Gibson 
county upon a building contract against George D. Winston as principal 
and the American Bonding Company as stirety. At a former terni of 
this court a judgment in favor of the plaintifï was reversed, and a new 
trial awarded. The nature of the suit and the ground of reversa! 
appear in the opinion of this court. 137 Fed. 671, 63 C. C. A. 397. 
Upon a second trial the plaintifï again recovered judgment, and the 
défendants hâve sued out a second writ of error. 

The plaintifï in error, George W. Winston, in copartnership wdth one 
Huggins, and under the firm name of f-iuggins & Winston, contracted 
to furnish the material and construct a courthouse according to plans 
and spécifications. The American Bonding & Surety Company became 
their surety. The contract was in writing. The questions now in- 
volved arise under the fifth article, which was as follovvs : 

"Article 5. ghould the contractors at any tinie refuse or neglect to supply 
a sufficiency of properly skilled worknien, or of niaterials of the projjer 
quality, or fail in any respect to prosecute the work with promptnesfs and 
diligence, or fail in the performance of any of the agreements hereiu contained, 
such refusai, neglect, or failure being certifled by the architect, the owner 
shall be at liberty, after three days' written notice to the contractors, to 
provide any siich labor or materials, and to deduct the cost thereof from any 
money then due, or thereafter to become due, to the contractors under this 
contract ; and if the architect shall certify that such refusai, neglect, or fail- 
ure is sufflcient ground for such action, the owners shall also be at liberty to 
terminate the em]iloyuient of the contractors for the said work, and to enter 
Upon the premises, and to take possession for the purpose of completing the 
work comprehended nuder this contract of ail materials, tools, and appliancos 
thereon, and to employ any othor person or persons to finish the work, and to 
provide the materials therefor ; and. in case of such discontinuance of the 
employment of the contractors, he shall not be entitled to reeeive any fiirtlier 
pa.vment under this contract vmtil the said work shall be wholly flnishod, at 
which time, if the unjiaid balaiK;e of the amoiuit to be paid under this contra<;t 
shall exceed the ex]ienses inciu'red b.y the owner in finishing the work, such 
excess shall be paid by the owner to the contractors, but if such expense 
shall exceed such nnpaid balance, the contractors shall pay the différence to 
the owner. The ex])euse incurred by the owner, as lierein provided, eitlier for 
fm-nishing the matei-ials or for finishing the work, and for any dainage 
iivnuTed thi-ongh snch defanlt, sh:',!l be atidited and certifled b.y the archi- 
tects, whose certifleate thereof shall be conclusive upou the parties." 



AMERICAN BONDING & TRUST CO. V. GIBSON COUNTT. ' 873 

The contract price of the building was to be paicl in six installments 
as the work progressed, and a final payment of $9,581 when the work 
was completed. The évidence tended to show that the contractors did 
ail of the work except that covered by the final pa3'ment, and that 
they had been paid the installment payments substantially as they were 
earned. There was évidence of delay and neglect in the later stages, 
and on August 2, 1900, the architect, in accordance with the article 
above set out, certified that the contractors were refusing and neglect- 
ing to prosecute the work as they were bound to do, and that their 
breach of the agreement was such as to terminate their employment, 
and to authorize the county to enter upon the premises and employ 
other persons to complète the work, etc. Upon due notice the county 
took possession, and caused the building to be finished as provided by 
the agreement. Thereupon this suit was brought to recover the cost of 
so completing the building over the final payment due under the con- 
tract, and damages arising from the default of the contractors. 

Upon the former trial it was neither alleged nor proved that the 
cost and damages sustained by the plaintiff in finishing the building had 
been audited and certified by the architect as provided by the provision 
of the contract above set out. Neither was there any évidence tend- 
ing to show that the architect had illeg-ally refused to audit and certify 
upon request. In many ways the défendants made this objection and 
saved exception. For this error we reversed the judgment, and di- 
rected a new trial. 

The opinion of this court as ofiîcially reported shows that the judg- 
ment of this court was based upon two points : (1) That the right of 
action which inured to the plaintiff was one for the damages provided 
by the contract resulting from a violation of its provisions, and none 
other. (2) That the contract provided the manner in which the cost 
and damages incident to the default of the contractors and the com- 
pletion of the building by the owner should be determined, and that no 
right of action for such cost and damage accrued until the claim had 
been duly audited and certified by the architect, or a certificate wrongly 
denied upon request. It was therefore open to the plaintiff to amend 
its déclaration, if such was the fact, by averring that before suit com- 
menced it had caused its expenses and damages growing out of the 
defauh of the contractors to be audited and certified as provided by the 
contract, or that the architect had illegally refused to so audit and cer- 
tify, though requested so to do. This the county did not do, but so 
amended its déclaration as to show that since the reversai of the former 
judgment it had caused its claim to be audited and certified without 
averring or showing that the architect had before suit brought fraudu- 
lently refused to audit and certify same. 

The plain meaning of that part of article 5 of the agreement appli- 
cable to the facts of this case was that the contractors and their surety 
should only be liable for the expansé of finishiîig the building, and for 
the damages provided for delay due to the default of the contractor 
when such cost and damage over and above the contract price should 
be audited and certified by the architect. Until that was doue, no 
right of action under the fifth clause of the contract accrued, and 
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this construction of the contract was the law of the case frorn which 
the court below was not autliorized to départ. 

Plaintiff's suit was prematurely brought, and no amendment de- 
claring upon a cause of action which did not exist when the suit was 
commenced would cure such a defect. If no cause of action existed 
when tlie suit was started, there was nothing to amend, and when tiiis 
fact appeared, and objection was made, the suit should hâve been dis- 
missed without préjudice to an action upon the cause of action which 
did accrue when the architect aiidited the claim. It was not a case of 
a cause of action defectively stated. Such a defect is amendable. 
Neither was it a case of a new cause of action brought in by amend- 
ment, which existed when the suit was brought. It was an effort to dé- 
clare and recover upon a cause of action which arose penchng the suit. 

Plaintiff's right to any recovery depended upon its right at the incep- 
tion of the suit, and the nonexistence of a cause of action when the suit 
was started is a fatal defect, which cannot be cured by the accrual of a 
cause pending suit. De Mattos v. Jordan (Wash. Dec. 6, 1898) 55 
Pac. 118 ; Hollingsworth v. Flint, 101 U. S. 591, 696, 35 L. Ed. 1038 ; 
Wadley v. Joncs', 55 Ga. 329; Moon v. Johnson, 11 S. C. 434; Linn 
V. Scott, 3 Tcx. 67; Wetherell v. Evarts, 17 Vt. 219; Jennings v. 
Zerr, 48 Mo. App. 538 ; Turner v. Pierce, 31 Wis. 343 ; Bell v. Bullion, 
2 Yerg. (Tenu.) 479; Carter v. Turner, 2 Head (Terni.) 53; Robinson 
V. Grubb, 8 Baxt. (Tenn.) 19; Pigue v. Young, 85 Tenu. 363, 1 S. 
W. 889; Blevins v. Alexander, 4 Sneed (Tenn.) 588. In Bell v. Bul- 
lion, cited above, it was held that preniaturity of suit was ground for 
arrest of judgment when the fact appeared upon the record. In Carter 
V. Turner, cited above, it was held to be matter in abatement or demur- 
rer according as the fact appeared or not upon the record. To the same 
effect are Hovey v. Behring, 24 Mich. 233, 9 Am. Rep. 122 ; Weirnwick 
V. Bender, 33 Mo. 80; Storm v. Livingston, 6 lohns. (N. Y.) 45 ; Dean 
V. Metropolitan R. Co., 119 N. Y. 540, 33 N. È. 1054; Scott v. Fowler, 
14 Ark. 427; Barnes v. Gibbs, 31 N. J. L. 317, 86 Am. Dec. 210. When 
prematurity appears, the suit should be dismissed without préjudice 
to the right to institute a suit upon the cause of action when mature. 
16 Ency. PL & Pr. p. 875 ; Eoomis v. Donovan, 17 Ind. 198 ; Durgee v. 
Turner, 30 Mo. App. 34; Green v. De Moss, 10 Humph. (Tenn.) 371, 
377. 

That plaiutiff had no right of action outside of the contract under the 
facts of this case we expressly decided upon the former hearing. The 
only reason advanced upon the former trial for not producing the archi- 
tect's certificate was that the contractor had abandoned the contract, 
and that plaintiff might therefore sue for and recover the damages re- 
sulting from such abandonment. Touching this we said : 

"The distinction sonjîlit to be rti'awn by tlio iilaintiff, tlmt tlie snit is not ono 
on tlie contract, but oue for danuises on ncconnt of tbe ai)nn(lonnient of tlie 
contract. does not appeiil to us. 'riiis is not ;i c:!Ke lii^o Fuller Gonipr.uy v. 
Doyle (C. C.) 87 Fod. G87, wiiere tlie contractor, witbout doiuf.; any 8ub.stantial 
wovii.. abandoned tlie contract, Init a case wbero tlie contractor, bayins; donc 
ail tlie ^yorl<; e-vcept tUat cnvered by the last i>ayineut, bad lii« einployineut 
terininated under article 5, tlirousli .strict coir.iiliance witli its provisions. 
'J'he damaïjes sonsîbt to be reeoyercd bcrc are not damages ontsidp tbe contract, 
but damages under tbe contract, resultini; from a violation of its provisions." 
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What we then decided is the lavv of this case, and there vvas no sub- 
stantial différence between the case as presented then and now. The 
court therefore erred in instructing a verdict for the plaintiff. The 
proper instruction would hâve been to find for the défendants upon the 
ground of the prematurity of the plaintifï's action. Elder v. Rourke, 
27 Or. 363, 41 Pac. 6 ; Burt v. Wilcox Co., 41 Ohio St. 204, and Green 
V. De Moss, cited above. 

We forego ail considération of the question of the contractual limi- 
tation contained in the contract with the Surety Company. No such 
question can be corssidered, in view of the prématuré character of the 
plaintiff's suit. 

Reverse, and remand for new trial, in accordance with opinion of 
this court. 



CANADA-ATLANTIC & PLANT S. S. CO., Limited, v. FLANDERS. 

(Circuit Court of Appeals, First Circuit. May 23, 1906.) 

No. 637. 

1. Trial — Offeb of Tecof — Documentary Evidence. 

A gênerai offer ol' doeumeiitary évidence, witliont any statoment of its 
purpose, is Insufflcient under the practice in the fédéral courts as the 
basls for an exeei)tion to a ruling excluding the offered évidence. 

2. Corporations — Powerr of Committee — Absence of Member. 

The absence of one member of an executive committee of three elected 
by the board of directors of a corporation under authority from tlie stock- 
holders does not necessarily render invalid a <-outraet made by the com- 
mittee appointing an agent for the corporation whose powers and duties 
were only of an ordinary character, and, also, were expressly limited to 
such as should be given him by the board of directors. 

3. Same. 

Quere, as to what powers may lawfuliy be vested in a so-called 
executive committee. 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

William M. Richardson, for plaintifï in error. 

George W. Anderson (Edward H. Ruby, on the brief), for de- 
fendant in error. 

Before COLT and PUTNAM, Circuit Judges, and AEDRICH, 
District Judge. 

PE'TNAM, Circuit Judge. This suit was brought for breach of 
the foUowing alleged contract: 

"Mémorandum of agreement made in duplicate, and entered into this 28th 
day of Aprll, in tlie year of our Jjotû, one thousand nine hundred and four : 

"Between the Canada-Atlantic & Plant Steamship Company, Limited, a body 
oorporate, Incorporated by spécial act of the Parliament of the Dominion of 
Canada, hereinafter called the Company of the flrst part, and J. A. Flanders, 
of Boston, In the county of SufColk, and commonwealth of Massachusetts, gên- 
erai agent, of the other part. 

"Whereby it is agreed as follows : 

"(1) The said ,J. A. Flanders shall be the gênerai agent of the eompany, 
and as such gênerai agent shall do and perform the duties and exercise the 
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I)owers wl)icli from tiine to tiine luay be assigned to or vested in liîm by the 
direelors ot tlie coiiipany. 

"(2) ïlie said J. A. Flaiulers sliali hnkl said office subject as liereinafter 
provided, for the term of five years from tbe Ist day of May, 1904. 

"(3) "J'be said J. A. Fbinders, unless preveiited by ill hoalth, shall durins 
the said term dévote the whole of his time, attention, and ability to the busi- 
ness of the Company, provided, however, that he, tbe said J. A. ïï'landers, may 
act as agent for varions stoanisbi]) lincs, it beiiig ex))ressly understood and 
agreed between tlie parties bereto tiiat ail connaissions and wharfagcs recoivod 
by him as said agent, shall bo paid over by liim to the company, and sliall 
become the revenue of tbe conipany. Tbe said J. A. Flanders sball obey tlie 
ordors from time lo time of tbe board of directors, and in ail respects confonu 
to and comply witli tbe directions and régulations given aud made !)y tlie 
board of directors, and sball well and faithfully serve the company, and sball 
use bis utmost ability to jironiote the interests tbereof. 

"(4) ïhere sball be paid to the said .T. A. Flanders as gênerai agent salary 
as follows : Tbe snm of tbree tbousaud ($3.000) dollars per annum. 

"(5) Tbe said salary sball commence on t!ie Ist day of May iiext, and shall 
be paid upon tbe flrst business day of eacb and every montb. 

"(G) Tbe said J. A. Fland(»rs shall be at liberty to resign tbe office at any 
time by giving tbe company tliree oalendar moutlis' notice of bis désire so to 
do. 

"(7) During the contlnuance of tliis agreeiiient, wliile filling tbe jiosifion of 
gênerai agent under this agreement, the office of gênerai agent shall be situ- 
ate at Boston, in tbe county of Suft'olk. 

"In wituess whereof Alfred S. Hayes, président of the said Canada-Atlantic 
and Plant Steamship Company, Limited, has hereunto set his hand and 
afiixed the corporate seal of the said company, and the said J. A. Flanders bas 
hereunto set his hand and seal the day and year first written above. 

"J. A. Flanders. [Seal.] 

"Canada-Atlantic & Plant Steamship Company, T^td., 

"Alfred S. Ilayes, Président. [Seal.] 

"Signed, sealed, and delivered in présence of 
"F. B. Monson." 

The déclaration allcged that the défendant corporation, on the Ist 
day of December, 1901-, refused to aDow the plaintiff to continue his 
duties under this contract or pay hini his compensation therefor, 
and has ever since refused so to do. Tlie verdict was for the plaintiff, 
and thereupdn the défendant sued out this writ of error. The con- 
tract is claimed to hâve been authorized by its executive committee, 
according to the foUowing minutes : 

"Meeting of the executive committee of tbe Cnnada-Atlantic & Plant Steam- 
ship Company, Limited, behl April 28, 1904, at 12-o'clock noon, at 935 Treniont 
Building, Boston. 

"Présent, (Jeorge E. Gale and Alfred S. Ilayes. Alfred S. Hayes in the chair. 

"Upon motion it was unaniniously voted that the président be authorized to 
make with J. A. Flanders, gênerai agent of the conipany, at Boston, an agree- 
ment in writing for the period of five years at a salary of tbree thousand. 
($3.000) dollars per year, beginning with Ist day of May, 1904, and terminat- 
ing on the last day of April, 1909." 

This committee was appointed by virtue of one of the by-Iaws of 
the corporation, enacted by the corporation itself; that is, by its 
shareholders, as follovv's: 

"The directors shall annually ajipoint from among themselves two directors, 
who, with the président, shall form an executive committee. and said com- 
mittee shall hâve full powers of the board of directors wheu said board is 
not in session." 
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At the time the meeting of the executive committee was held, and 
the contract in suit was made, the committee consisted of Alfred S- 
Hayes, who was président, George E. Gale, who was a director, and 
Alonzo W. Perry, who was another director. Alonzo W. Perry at 
that time held practically ail the stock of the corporation, and con- 
trolled its meetings ; and it was within his power to seat and unseat 
the board of directors. He was also treasurer. He was absent on 
a visit to Japan from January, 190J, to May, 1904. Ile returned at 
the latter date, and at some time thereafter discovered the existence 
of the contract with the plaintiff ; but, so far as brought to our atten- 
tion, there was no officiai action in contravention of the contract until 
the meeting of the directors held on August 10, 1904, when the fol- 
lowing votes were passed : 

"On motion of Mr. H. ÎMeTniies, secondod by Jlr. W. H. Fulton, it was re- 
solved that ail aets aud rosoliitions p.'isspd by Jtessrs. Ilayes and Gnlo as an 
executive committee, as per minutes sulimitted. said executive couunittce meet- 
ings' minutes dated April 2Sth, .Tune (itli, aud .lune 24tl), be rescinded. and the 
attempted confirmation of the same by the directors, at meetings held ,Tuly 
2d and 4th, be also rescinded. 

"On motion, duly secouded. it was resolved that notice be trnnsmitted to Mr. 
Flanders. notifying him of the resciuding of tlie contract made witli him at 
the meeting of the executive committee April 2Sth." 

It is to be noticed that thèse votes did not déclare the proceedings 
of the executive committee illégal or void, but merely rescinded them 
without giving a reason therefor. A distinction was made in the 
votes between the proceedings in the executive committee and the 
action of the directors at sundry meetings in July, because in connec- 
tion with the latter the word "attempted" is used. 

Quite simultaneousl}', if not siniultaneously, with the contract with 
the plaintiff and the action of the executive committee in référence 
thereto, and in the absence of Mr. Perry, an increase of the stock of 
the corporation was made. Prior to that the outstanding stock was 
4,000 shares, practically ail of which, as we hâve said, were held by 
Mr. Perry. The new stock was 4,.500 shares, ail of which was issued 
to parties other than Mr. Perry, thus apiîarently taking the control 
out of his hands. The corporation, it should be observée!, was created 
by virtue of the laws of the Dominion of Canada. Subsequently, on 
judicial proceedings in the courts of Nova Scotia, which were in- 
itiated in the name of Mr. Perry and the défendant corporation, a 
decree was entered on May 15, 1905, adjudging the issue of the new 
stock illégal. Mr. Flanders, the plaintiff' in this case, was made one 
of the parties défendant in that proceeding. 

At some time subséquent to the return of Mr. Perry from Japan, 
Mr. Perry was elected président of the corporation, and on November 
9, 1904, he wrote the plaintiff the following letter: 

"Xov. 9, 3904. 

".T. A. Flanders. Agt., Boston, Mass.— Dear Sir: On the lOth day of August I 
had a conversation with you in regard to tUe position vidiich you now occupy. 
and I told you that I had two other parties in view, and that the salary, if you 
remained after October Ist, would he the same as you received a year àgo, 
viz., eighteen hundred dollars (ifl.SOO) per annum. You told me not to engage 
either of the parties whom I had for the position, I supposed by that tluit you 



878 145 FEDERAL REPORTEE. 

fully intencled to stay at thnt price. During my absence you decliuod to aceept 
a eheck for $150, on the Ist day of November for youi- October salary, and took 
money which was due the oompany and appropriated it to your own use. I 
cannot overlook what I consider, not only a breacli of bonesty, but also a dis- 
regard of business prineiples, and that there may be no misunderstanding 
between you and me in the future. I respectfully notify you that your services 
will not be required after Dec. ]st. If you désire to discontinue your duties 
previous to that time, I will pay you your salary to that date. 

"Yours truly, A. W. Perry, Président." 

It will be observed that this letter does not claim that the contract 
with the plaintiiï was void for want of authority to make it, but 
it rests on the ground that the plaintiff had been guilty of a breach 
of honesty and of disregard of business prineiples. The meaning of 
this is apparent from the fact that, in défense to this suit, the main 
issue raised by the corporation was that Flanders had joined in the 
illégal issue of the new stock, and that the contract sued on was the 
price of his joinder, so that the whole transaction was fraudtilent. 
That issue was tried to the jury, but, under rulings which authorized 
the jury to distinguish between the transactions with référence to 
the issue of new stock and the contract in suit, the jury must bave 
found that they were disconnected, and that the présent contract was 
valid notwithstanding that défense. 

The other point taken in défense was that the proceedings of the 
executive committee were invalid on account of the absence of Mr. 
Perry, on the ground that the présence of every member of the com- 
mittee was necessary in order to give effect to its transactions. This 
proposition, however, so far as the record is concerned, was a novel 
one, made first after the plaintiff was discharged. At any rate, the 
record does not show that at any time prior to the discharge of the 
plaintiff any claim was made with référence to the question of a 
quorum of the executive committee of the character now before us. 

Before coming to the major proposition involved, we will notice 
some minor ones which are easily disposed of. The défendant claims 
that the président, then Mr. Hayes, had no implied authority to bind 
the corporation by the contract of April 28th, and no express author- 
ity therefor. As the case rests so far as we are concerned on the 
action of the executive committee, we are unable to perceive the 
materiality of thèse propositions. There was offered in évidence by 
the défendant a letter from Mr. Perry as président to the plaintiff, of 
December 2, 1904. The court refused to admit this letter, and ex- 
ceptions were taken. This letter refers to the contract, and makes 
no claim that it was originally illégal for any want of power in the 
executive committee; but it repeats that it was given as a reward for 
the plaintiff's part in the conspiracy in regard to the issue of the new 
stock. We are unable to see that the letter bas any probative force ; 
and, so far as we can discover, its admission was properly refused. 
It is also claimed that the court shotild bave directed a verdict for 
the défendant; but it is so clear that, if the rulings which we are to 
consider were correct, the case was one peculiarly for the jury that 
we are not obliged to give this objection any particular considération. 

On the question of fraudulent conspiracy on the part of the plain- 
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tiff the défendant offered to put in évidence the judicial proceed- 
ings at Nova Scotia. This offer was made in the following manner, 
as shown by the record : 

"The défendant offered in evidenee t!ie entire record, pleadins;s, affidavit, 
memoraudum of court's décision, and interlocutory dccreo, of tlie proceedings 
in tlie Suprême Court of Nova Scotia, relative to application for a ]ir(>liniinar.y 
injunetion to restrain the transfer and disposition of the 4,500 shares of stock, 
a copy ^^-hereof is hereto anneïed and marked t'.xliiltit J5. On tbe idaintiff's ob- 
jection the court declined to admit the samo in évidence, and the défendant 
duly excepted." 

Of course, so broad an offer as this, without any statement of the 
reasons or purposes connected therewith, is insufficient according to 
the ruies of practice in the fédéral courts to lay the basis of an ex- 
ception. We understand, however, that the defendant's claim is 
that the record was admissible as conclusive évidence of bad faith in 
the particulars to vvhich we bave referred. The claim that Fland- 
ers was guilty of bad faith in connection with the issue of new 
stock was, of course, a link in the claim that the contract sued on 
was part of a conspiracy as maintained by the défendant ; but our 
attention bas not been called to any portion of the record of the ju- 
dicial proceedings in Nova Scotia showing that such bad faith on the 
part of Flanders was made an issue. We find nothing in the judg- 
ment to that efifect. It is admitted that the court adjudged that 
the new stock was illégal ; but, in the absence of something more 
spécifie brought to the attention of the trial court and to ourselves, 
we are not called on to investigate the question whether its judgment 
was an estoppel on the matters in issue hère, or even bore on them. 
On the whole, it is enough to say that, according to the rules of prac- 
tice of the fédéral courts to which we bave referred, there is nothing 
hère which we can consider. 

We believe this leaves only one question for our détermination, and 
that apparently is the substantial one on the record before us. The 
assignment of errors allèges several matters in référence to the pro- 
ceedings of the executive committee as to which the only point now 
relied on is as follows: that two members of the executive committee 
had no power or authority to make, or to authorize the président to 
exécute, the contract declared on, and that in the absence of the third 
member, the remaining two had no authority in that respect. In 
disposing of this question, we do not wish to hâve it understood that 
we are committed to the legality of the constitution of an executive 
committee in which should be vested ail the powers of the board of 
directors of a corporation. Respectable authors seem to be divided 
on that proposition. Thompson on Corporations, § 8481 ; 2 Cook 
on Stockholders (oth Ed.) § 2715. The Suprême Court, in Union 
Pacific R. Co. v. Chicago & Rock Island, 103 U. S. 5G1, 597, 16 Sup. 
Ct. 1173, 41 L. Ed. 265, seems to give affirmative support where it 
uses the following language: 

"Thus the stockholders autiiorized the board of directors to delei^^ate the 
IKnver to the execntive committee to do any and ail acvs whit h tiie board itsclf 
was antborized to do. The executive eoniiniltoe derivcd its authority from the 
stockholders through the board of directors." 
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On tlie other hand, the better nile seems to be that gïven in Charles- 
town Boot & Shoe Company v. Dunsmore, 60 N. H. 85, where it was 
held that not even the stockholders could delegate ail the powers of 
the board of directors as coustituted by law. However, this question 
is not urged on us ; and probably it could not be in this particular 
case, because the contract with Flanders, in view especially of the 
careful limitations by virtue of which his powers were to be such as 
might be assigned to him from time to time by the directors, and 
were always to be exercised in obédience to them, and also in view 
of the apparent magnitude of the opérations of the corporation, was 
of such an ordinary character that its negotiation and exécution were 
apparently within the usual powers which might be given to any com- 
mittee of the directors. Therefore, the only point brought before us 
is the fact of the absence from the meeting of the executive committee 
of Mr. Perry, and the question arising therefrom whether two of the 
committee constituted a quorum. 

It is apparent from what we hâve already said that the défendant 
corporation slept on this question so long that it is hardly open ; 
but there can be no doubt that, with référence to any authorization 
of a Personal character to two or more persons, especially in con- 
nection with trusts under wills and other formai instruments, the 
gênerai rule applies as stated by section 43 of Story on Agency, that 
an act is not valid unless ail to whom it is committed concur. The 
same rule applies at common law with référence to an arbitration 
consisting of two or more persons, although not so under the inter- 
national law. On the other hand, ail the authorities establish beyond 
question that unless there are some spécial circumstances committees 
recognized by the law, under whatever name constituted, performing 
public duties, may act if a majority is présent. Many authorities 
and the almost universal practice bring boards of directors of busi- 
ness corporations, and committees of such boards when authorized 
by the by-laws, within the rule applicable to committees in public 
affairs; so that, in cases like this at bar, no court would now be 
jus-tified in holding that the business of a corooration is to be ob- 
structed by reason of an absence like that of Mr. Perry, or of sick- 
ness or other contingencies of that character. This distinction be- 
tween the acts of merely tvi'o or more private individuals and the 
acts of boards and committees as such was set out by Mr. Justice 
Blodgett in Burlcigh v. Ford, 61 N. H. 360, 361, and is made in 
Thompson on Corporations, vol. 3, § 3910. We hâve no doubt it 
exists ; so that, whatever hésitation we might hâve, either as to the 
limits of the authority of any executive committee whatever or as to 
the power of a majority of any committee in matters of fundamental 
importance to a corporation, we are of the opinion that this proposi- 
tion of the plaintiff in error cannot be maintained so far as this par- 
ticular contract is concerned. 

The judgment of the Circuit Court is affirmed, and the défendant 
in error recovers his costs of appeal. 
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AI.LEX V. .^-:tXA LIFE INS. 00. 

(Circuit Court of Appeals, Third Circuit May 18, 190G.) 

No. 5. 

1. Gabnishment — Rtghts Obtained by Plaintiff. 

ïhe service of a garnishiuent order does not operate as an assigninent, 
légal or équitable, of a detrt due from tlie garuisliee to tlie défendant, nor 
establisli betv.een tlie plaintiiï and tbe garnishee the relation of créditer 
and debtor, but simply gives to t!ie plaintiff tbe statutory riglit to collect 
from tlie garnishee a debt due from the garnishee to the défendant not ex- 
ceodiug tbat due from the défendant to tbe plaintiff, and in default of 
voluntary payment by the garnishee the right to bave exécution tlierefor. 

[Ed. Note. — For cases in lîoiut, see vol. 24, Cent. Dig. Gurnishment, § 
21G.] 

2. IrjsxjRAKCE — Employef.'s Liability Pot.icy — Construction — Garnistiment. 

By an eniployer's liability policy the insiirer agreed "to indemnify" the 
assured "against loss from common law or statutory liability for damages 
on aecount of bodily injuries" to employés. After providing for notice to 
the insurer of aiiy injury or elaim, and tbat in case of suit ail papers 
should be forwarded, it required the insurer to défend or sottie the 
claini or to pay to the assured the amount of the indemnity provided. It 
further provided that "no action shall lie against tlie coinpany « * * 
unless it shall be brought by the assured hiniself to reimburse hiin for loss 
actually sustained and paid by him in satisfaction of a judgment." UcUl, 
that the company's undertaking to défend or settle a claim did not render 
it liable for a judgnieut rendered thereon, but tliat, its liability being only 
to idemnify the assured against loss, no valid daim existed against it 
until the judgment should be paid by the assured, and it could not there- 
fore be beld liable to the plaintiff in the judgment as garnishee, 

fEd. Note.— For cases in point, see vol. 28, Cent. Dig. Insurance, § 
1208.] 

In Error to Circuit Court of the United States for the Eastern Dis- 
trict of Pennsylvania. 

For opinion below, see 137 Fed. 136. 

Latimer P. Smith, Walter C. Douglas, Jr., and Francis Fisher Kane, 
for plaintiff in error. 

Robert W. Archbald, Jr., and Simpson & Brown, for défendant in 
error. 

Before DALLAS and GRAY, Circuit Judges, and LANNING, 
District Judge. 

LANNING, District Judge. On December 13, 1902, the ^tna Life 
Insurance Company issued to Gilman & McNeil, a corporation, a policy 
of insurance, by which it agreed "to indemnify" that corporation, for 
one year from the date of the policy, subject to certain "gênerai 
agreements" contained in the policy, "against loss from common law 
or statutory liability for damages on aecount of bodily injuries, fatal 
or nonfatal, accident'J.lly suffered vvithin the period of this policy by any 
employé or employés of the assured," etc. On February 27, 1903, 
within the term covered by the policy, Allen, the plaintiff in error, then 
employed by the Gilman & McNeil Company, the assured, received 
bodily injuries, for which he subseauently obtained judgment against 

145 F.— 56 
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the assurée!. After the date of lus accident and before commcncing 
his suit, the assured was placed in the hands of a receiver, and after 
obtaining his judgment he caused an attachment exécution to be issued 
against the assured, as défendant, and the insurer, as garnishee, which 
was returned nihil habet as to the défendant and "served" as to the 
garnishee. On this proceeding the circuit court gave judgment for 
the garnishee, and the writ of error brings that judgment before us 
for review. There is a gênerai rule in garnishment proceedings that 
the plaintiff in the suit acquires no greater rights against the garnishee 
than the défendant himself possesses. A few exceptions to the rule 
exist, one of which is in a case where the défendant has fraudulently 
transferred property to the garnishee, but in the présent case the gên- 
erai rule is applicable. The service of a garnishment order does not 
operate as an assignment, légal or équitable, of a debt due from the 
garnishee to the défendant, nor establish as between the plaintiff and 
the garnishee the relation of créditer and debtor. It simply gives to 
the plaintifï the statutory right to collect from the garnishee a debt due 
from the garnishee to the défendant, not in excess of the amount due 
from the défendant to the plaintiff, and, in default of voluntary pay- 
ment by the garnishee, the right to hâve exécution there for. Rolling 
Mill Co. V. Ore & Steel Co., 152 U. S. 596, 619, 14 Sup. Ct. 710, 38 
L. Ed. 565; Drake on Attachment (Gth Ed.) §458; The Olivia A. 
Carrigan (C. C.) 7 Fed. 507. If, then, the assured, or its receiver, 
has no présent right of action against the insurer the judgment of the 
circuit court must be afîirmed. 

Th'e counsel for the insurer contend that the policy of insurance is 
a contract of piire indemnity against actual loss sustained by the as- 
sured, and that it is not a contract by which the insurer guarantied the 
payment of any obligation or liability of the assured. The distinction 
between a contract to indemnify against loss and one to pay a liability 
has often been pointed out. Some of the cases on the subject are re- 
ferred to in the opinion of the learned judge who tried this case in the 
Circuit Court. See 137 Fed. 136. But the counsel for the plaintiff in 
error, not denying the reasonableness of this distinction, contend that, 
in the présent case, the policy of insurance is a contract to pay a 
liab'lity, and not a mère contract of indemnity against loss. This con- 
tention is based on the language of the second and third clauses of the 
"gênerai agreements" of the policy. The légal effect of thèse clauses 
can be understood only by reading them in connection with the first 
and seventh clauses. Thèse four clauses are as follows : 

"(1) The assured upon the occurrence o1' iiu aeekieut shnll <;ive immpfliate 
written notice thereof, with the fullest information ohtainatile at tlie tiiiie, to 
the home oflice of the eompany at Hartford, Conn., or to its duly iiutUorized 
local agent. He sliall give like notice with full particulars of any claim that 
may be made on acconnt of such acoident. and sliall at ail times i-ender to the 
Company ail co-operation and as.«istance iu his power. 

"(2) If thereafter any suit is brought against the assured to enforce a 
claim for damages on account of an accident covered by this policy, the assured 
sluUl immediately forward to the eompany every sumraons or other process as 
soon as the saine shall hâve been served on him, and the eompany will at its 
own cost défend against such iiroceeding in the name and on belialf of tlie 
assured, or settle the same, unless it shall elect to pay to the assured the indem- 
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nity provided for in clause A of spécial agreenients as limited tlierein. (Clause 
A limits the indeinuity to S5,000. ) 

"(3) Tlie assiired shall uot settle auy claim except at liis or its owu cost, 
iior incur any expense, nor interfère in any negotiation for settlemeut or in any 
légal proeeeding, without the consent of tlie company previously given in writ- 
ing; but he may provide at the time of the accident such immédiate surgical 
relief as is imperative. The assured when requested by the company shall aid 
in securing information, évidence, and the attendance of vi'itnesses and in ef- 
fecting sottlements and in prosecuting appeals." 

"(7) No action shall lie against the company as respects any loss under this 
poliey unless it shall be brought by tlie assured himself to reiniburse him for 
loss actually sustained and paid by him in satisfaction of a Judgment within 
60 days from the date of such judgment and after trial of the issue. No sucli 
action shall lie unless brought within the period within which a elaimant 
might sue the assured for damages unless at the expiry of such period there is 
such an action pending against the assured, in whlch case an action may be 
brought against the company by the assured within 60 days after final judg- 
ment has been rendered and satisfled as above. The company does not préj- 
udice by this clause any défenses to such action which it may be entitled to 
make under this poliey." 

Sanders v. Frankfort, etc., Ins. Co., 72 N. H. 485, 57 Atl. 655, 101 
Am. St. Rep. 688, sustains the position of the plaintiff in errer. In 
that case, which was one in equity, it appears that judgment in an ac- 
tion at law had been obtained by the plaintiff against the assured for 
Personal injuries received while in the employment of the assured ; that 
the insurer had issued a poHcy similar to the one before us, and had 
assumed the défense of the action at law until the rendition of the 
judgment, but took no writ of error and prosecuted no proceedings 
for review ; that the property of the assured had been sold, tmder exé- 
cution issued upon the judgment, for $1 ; and that nothing more 
had been recovered for the plaintiff. In the equity suit, the plaintiff 
contended that the poliey was a contract, not to indemnify against loss, 
but to pay a liabillty; that as the judgment exceeded the amount of 
the insurance, the insurer was indebted to the assured in the full 
amount of the insurance ; and that a court of equity had the power to 
require the indebtedness of the insurer to the assured to be applied, 
pro tanto, to the satisfaction of the indebtedness of the assured to the 
plaintiff. The Suprême Court of New Hampshire held that by the 
second clause of the "gênerai agreements" the insurer agreed (1) to 
défend, (2) to settle, or (3) to pay the assured, and that the second 
and third of thèse engagements plainly provided for the performance 
of the contract of indemnity before the assured had suffered loss by 
actual payment of the judgment obtained against him. In holding 
that the obligation "to défend," which is the first of the above men- 
tioned engagements, was not performed merely by contesting the suit 
until the rendition of judgment, the court said: 

"In this case there has been exécution, upon which the paper company's 
property has been sold. That the amount of the sale was nominal is imma- 
terlal. The fact discloses the abandonment of défense by the insurance com- 
pany, their failure to settle the claim, and hence their liability to pay the in- 
sured the amount of the indemnity provided, unless it be established that the 
rendition of the judgment excuses the insurance company from further dé- 
fense of the proceedings. Further évidence to the contra ry is to be found in 
the provision of the contract" (see the third clause of "gênerai agreements") 
"that the assured shall not settle any claim except at his own cost, nor interfère 
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in any negotiiitioii for sottlement or in any légal pj'oeeeding. Tlie substance of 
thèse provisions is tliat. aCter notice of tlie suit to tlie insurer, unless tlie 
Company pay him tlie indeninity, tlie assurecVs coutrol over tlie niatter coases. 
Ile camiDt settle tlie claini, uor cnn he coutluct or direct tlie lith;ation. If the 
Company settle or defeat tlie claim, the liability under which lie labors is 
assumed. and diseiiarged iiy tli(> insnrer. In evory possible eveut except the 
defeat of their effort to prevent jndgment against the insured, the conipany 
agrée to pertorm tlieir oontraet witbout tlie iirevions paynient of anything by 
tlie assnred. If an oxce])tion were intended in tliis case, it scems probable that 
it would be plainly stated, or soiiio good reason would be apparent for the dif- 
férent undertaking. None is percoivod." 

In considering the meaning of the eighth clause of the "gênerai 
agreements" of the policy in that case (bemg the same as the seventh 
clause of the policy in the présent case), the court said: 

"The purpose of clause S was, tlierefore, to provide for the cases, if any 
sbould arise, wliere the comiiany contended the claini arose froni an accident 
not covered by the ])olicy. It was intended to liniit the liability of the conipany 
to damages ascertained by due course of judicial procédure in cases where they 
could not eonduct the défense without waiving their claim that they were not 
liable, and as t(i which, if not liable, tliey were under no obligation to incur any 
expense. , Its purpose was to provent collusion between the plaintiff and the 
assured." 

We hâve given to the opinion from which we hâve made the above 
extracts the very careful considération demanded by the high au- 
thority from which it came, but we cannot concur in it. It seems to 
us not to give due efïect to the language of the policy that the insurer 
agreed "to indemnify" the assured "against loss from common lau' or 
statutory liability for damages on account of bodily injuries," or to the 
seventh clause that "no action shall lie against the company as re- 
spects any loss under this policy unless it shall be brought by the as- 
sured himself to reimburse him for loss actually sustained and paid by 
him in satisfaction of a judgment within GO days from the date of 
such judgment and after tnal of the issue.'' iiy cornpliance with 
the first clatise of the "gênerai agreements" the insured puts the in- 
surer upon inquiry as to whether the accident is one covered by the 
policy. By the second clause the assured is required, immediately after 
the commencement of suit, to forward the summons to the insurer. 
If the insurer insists that the accident is one not covered by the policy, 
it is manifestly his dtity to give to the assured prompt notice of that 
fact to the end that the assured may himself take charge of the dé- 
fense. If no such notice be given, the assured may assume that the 
insurer will, as required by the second clause, défend the suit, or 
settle the claim, or pay the indemnity to the assured. But the engage- 
ment to défend the suit does not mean that when the insurer has 
undertaken the défense and judgment has been rendered against the 
assured, the insurer must either prosecute a writ of error or pay the 
judgment. It means what a défendant means when he files a plea 
saying he "comes and défends" the suit, or what is meant when counsel 
are retained to défend a suit. When an insurer undertakes to défend 
an action brought against the assured, the real object of the under- 
taking is, not to defeat a judgment against the assured, which is only 
incidental to the real object, but to save himself from the obligation of 
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the policy to reimburse the ct,ssured for loss actually sustained by him 
in paying the judgment. If the insurer deems the plaintiff's cause of 
action se well founded and the plaintiff's ciaim for damages se reason- 
able that it wonid be iinbusinesslikc to expend money in a défense, he 
may, under the provisions of the second clause, pay the claim of the 
plaintiff directly to him or pay the amount of the indemnity to the 
assured. But if the insurer, for any reason, prefers to défend the suit, 
he has the right under the second clause to do so at bis own cost ; and 
in such event the assured is required by the third clause not to inter- 
fère. We think such a construction of the first, second, and third 
clauses is in accord with their fair mcaning, and that it relieves us froni 
the necessity of giving to the seventh clause the restricted construction 
adopted in Sanders v. Frankfort, etc., Ins. Co. 

We are confirmed in the construction thus given to the policy be- 
fore us bv the opinion in a similar case rcndered In- the Sui)r('me Court 
of Massachusetts in Connolly v. Bolster, 187 Mass. 2CG, 72 N. E. 981. 
There the court said: 

"The real object ot this second clause is pbiin wlien takeii in connection witli 
tlie tliird — it is plainly inserted iis un additioiuil oblis.-ition ;nid ]>iii, il(':.-e for tlie 
protection of the insur.ince companj', ou the assiiniption thjit it is for the 
pecuniai-y interest of the conijiany to he given the condiict of and to défend 
the action which is to flx its liability and the amount to be paid when liable, 
rather than to leave that matter to be dealt witli by the several persons insured, 
respectively. ïbis does not resuit in the necessity of writing into clause 2 
the qualifying words 'until final judgment,' as the plaintiff eontends, for when 
final judgment is rondered ordinarily ail défense is at an end. Nothing re- 
inains but a writ of review or a writ of error. and if such a jiroceeding were 
neeessary it might well be held to be covered by the obligation to défend. But 
when the défense is ended and. iu spite of the defen.se, judgment is rendered 
agaiust the iusured. there is nothing to do but pay. Making payment of a judg- 
ment against the défendant is no part of a covenant to défend the action. 
Whether the Insurance con!])any is bound to pay the judgment dépends npou 
the terms of its agreement to indenmify the as.sured agaiiist lo.ss, and the 
eighth clause [the same as the seventh cl.i.nse in tiie ijolicy beiore us] in 
terms provides that no action shall lie for 'any loss under this policy' unless 
brought by the assured 'to reimburse him for loss actually sustained, and paid 
by him in satisfaction of a judgment after trial of the issue.' In the case 
at bar Bell has not paid the judgment recovcred by the plaintiff, and therefore 
has no claim against the insuranee conipany." 

As thus construed, the seventh clause is not inconsistent with the 
second and third clauses. The insuranee conipany had the right to 
défend the action brought against the Gilman & McNeil Company, and 
is not estopped by that mère fact to deny its liability. Until the judg- 
ment shall bave been paid by the Gilman & McNeil Company — or, pos- 
sibly, by its receiver, concerning which no opinion is expressed — there 
exists no valid claim against the instiraiice conipany. The garnishment 
proceedings are therefore founded on a false thcory. There is nothing 
due from the insurer to the assured. Consecpaently, there is nothing 
that can be the subject of garnishment i^roceedings as aj^ainst the in- 
surer. This conclusion renders it unnecessary to consider whether 
the plaintiff in error is not restricted, in bis remedy, to a présentation 
of his claim to the assured's receiver, and whether, in the event of 
payment of a percentage of the judgment by the receiver, the receiver 
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himself would not be entitled to recover from the insurer the amount 
paid by him under the rule established in Travelers' Ins. Co. v. Moses, 
63 N. J. Eq. 260, 49 Atl. 720, 92 Am. St. Rep. 663. Nor is it neces- 
sary to consider the point argiied in the brief of the plaintiff in error 
concerning the power of a court of equity to compel payment of a 
debt by one who has assumed it, and thereby, in equity, beccme the 
principal debtor, since this is a suit at law, and not one in equity,' and 
since, by our conclusion, the insurer has not assumed the indebtedness 
of the assured. 

The judgment of the circuit court will be afifirmed, with costs. 



PITTSBURGH RYS. CO. v. CHArMAN. 

(Circuit Court of Appeals, Tliird Circuit. May 28, lOOfi.l 

No. 17. 

1. Strkjjt Railroads — Dangerous Appliances — Guy Wires — Raiijioad Cross- 

INOS. 

Wbere a street railway coiiipany, maintainiug a grade crossing over tlie 
tracks of a railroaci, failed to elerate its trolley wire on elevating tbe 
crossing in order to conform to the grade of the railroad, which resulted 
in plaintiff, a railroad brakeman, being injured by coming in contact witt 
the trolley or guy wire as he was passing under the same while standing 
on the top of a freight car, and there was évidence that the wires 
could hâve been elevated so as to be out of danger, whether the street 
car Company was guilty of négligence in failing to do so was for the 
jury. 

2. Release — Joint Tort-Feasors. 

Where plaintiff, a railroad brakeman, was injured by coming In con- 
tact with a trolley or guy wire beloiiging to a street car company al 
leged to hâve been negligently permitted to remain in a dangerously low 
position over a railroad crossing, and the only act of négligence with 
wliich the railroad company could be charged was in omitting to warn 
plaintiff of the présence of the wire or in itself requiring the street cai 
company to raise it, the railroad company and the street car com- 
pany were not joint tort-feasors so that the latter was not relieved from 
liability by a release executed by plaintiff to tlie railroad company. 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

For opinion below, see 140 Fed. 784. 

Wm. A. Challener, for plaintiff in error. 
J. O. Petty, for défendant in error. 

Before DAELAS and GRAY, Circuit Judges, and LANNING, 
District Judge. 

GRAY, Circuit Judge. The défendant in error, John Chapman, 
hereinafter called the plaintiff, brought this suit in the Circuit Court 
for the Western District of Pennsylvania, to recover damages for 
Personal injuries sustained through the négligence of the plaintiff in 
error, the Pittsburgh Railways Company, hereinafter called the défend- 
ant. 
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The plaintiff was a brakeman employed by the Baltimore & Ohio 
Railroad Company, and suffered the injuries complained of on the 
4th day of March, 1903, by coming in contact with the trolley wire 
of défendant, or the guy wire used for its support, while standing on 
top of a freight car moving under said wires. The defendant's road 
crossed the tracks of the Baltimore & Ohio Railroad at an acute angle, 
so that both the guy wire and the trolley wire were suspended diago- 
nally across the line of said railroad. The plaintiff alleged that the de- 
fendant was guilty of négligence, in maintaining said wires at an insuf- 
fïcient height from the tracks o^f the Baltimore & Ohio Railroad, to 
clear the heads of those standing, as brakemen are compelled to do. 
on the tops of cars moving under them. It also alleged négligence, in 
that no devices, such as tell-tales or whip lashes, were provided by de- 
fendant to give notice or warning of the danger. 

It was conceded that the construction complained of was dangerous, 
and there was no allégation of contributory négligence on the part of 
the plaintiff. It was contended, however, on behalf of the défendant, 
that its original construction was safe, the trolley and guy wires at the 
point of Crossing the rails of the Baltimore & Ohio Railroad being 
then more than 20 feet above the same; but that after this original 
construction of defendant's line across the line of the Baltimore & 
Ohio Railroad Company, the latter company raised its tracks about 
two feet, reducing the distance between the wires and its tracks from 
20 feet 5 inches to 1? feet 11 inches, the défendant company, of course, 
being obliged to éleva te its track so as to cross at grade; that the de- 
fendant was not guilty of any négligence, but that the Baltimore & 
Ohio Railroad Company was the guilty party, by reason of its hav- 
ing lessened the distance between the tracks and the wires; that if 
there was any négligence on defendant's part, in permitting the situ- 
ation thus created to remain, the Baltimore & Ohio Railroad Company 
was itself also guilty of the same négligence, and was therefore eithei 
a joint or concurrent tort feasor with défendant, and that the exécu- 
tion of certain releases by plaintiff to the Baltimore & Ohio Railroad 
Company, of liability in regard to the accident, as a matter of law, 
discharged the défendant. 

The testimony shows that defendant's railway was laid on a public 
road, and it does not appear that the Baltimore & Ohio Railroad 
Company had any right to interefere with the proper use of said rail- 
way across its tracks. There was also testimony, tending to show 
that the défendant company acquiesced in the raising of the tracks at 
the crossing, without protest or résistance, as there was nothing to 
show that the latter company was not acting within its rights in the 
changes made at the crossing. What was before a reasonably safe sit- 
uation, was made dangerous by this raising of the tracks of the de- 
fendant at the crossing, conséquent upon the raising of those of the 
Baltimore & Ohio Railroad at that point, uniess the overhead wires 
were correspondingly raised. There was testimony, and it is not 
denied, that the défendant company was notified by the Baltimore 
& Ohio Railroad Company that it was about to make this change 
in grade. It is not denied that the défendant company, though 
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it raised its own tracks to correspond with the height to which the 
railroad company had raised its tracks, made no change in the height 
of the trolley or guy wires, which diagonally crossed the latter, or that 
it made no provision or efifort to guard against the danger which was 
thereby obviously created. There is no testimony tending to show 
that the défendant made any protest to the railroad company, of inabil- 
ity from any cause to raise its wires, but apparently, from the évi- 
dence, allowed the situation created by the raising of its tracks to re- 
main, without warning devices or safeguards, and without concern 
as to the great péril occasioned thereby to those riding on the tops of 
freight cars at night. At the trial, however, testimony was introduced 
on behalf of the défendant, to show that after the défendant company 
had crossed the railroad tracks of the Baltimore & Ohio at grade, its 
line went under the railway of the Pittsburgh & Lake Erie Railroad, 
running parallel to land about 70 feet from the said crossing of 
the Baltimore & Ohio Railroad ; that owing to the then récent lower- 
ing of the girders carrying the said last-mentioned railroad across the 
trolley road, the trolley wire had to be depressed at that point, and 
that on that account it was impracticable to raise it at the crossing of 
the Baltimore & Ohio Railroad. Its own engineers so testified, though 
engineers produced by plaintifï testified to the contrary. The case was 
submitted to the jury, with a réservation as to the efïect of certain re- 
leases by plaintiff to the Baltimore & Ohio Railroad Company, put in 
évidence by défendant, and with a charge to which no exception was 
taken by the défendant. 

The verdict of the jury, and the judgment thereon, were in favor 
of the plaintiff. With the writ of error sued out by the défendant, 
there are two assignments of error. First, That the court erred in re- 
fusing plaintiff's first point, that under ail the évidence the verdict 
must be for the défendant. Second, That the court erred in refusing 
defendant's motion for judgment, non obstante veredicto, on the ques- 
tion reserved as to the effect of certain releases from the plaintiff to 
the Baltimore & Ohio Railroad Company, hereinafter more fully re- 
f erred to, and in ordering the clerk to enter judgment on the verdict 
for plaintiff. 

We think, from the évidence as outlined above, it is apparent that 
the first exception is without merit. Whether the Baltimore & Ohio 
Railroad Company was guilty of négligence, or not, there was testi- 
mony tending to show a neglect of duty on the part of défendant, 
under the circumstances, vi'hich made the question a proper one for 
submission to the jury. No one bas a right to create or maintain a 
structure dangerous to those lawfully exposed thereto, without just 
excuse, and in a case like the présent, it was incumbent upon the de- 
fendant to show facts or circumstances which would constitute such 
excuse or justification of its conduct. We may assume that défendant 
company had a right to cross the tracks of the railroad company, as 
we may also assume that the railroad company was within its rights 
in raising the tracks at the crossing, and thus requiring a correspond- 
ing élévation of the defendant's tracks at that point, but we cannot say, 
as défendant practically asked the court below to say, that no duty 
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was imposée! upon défendant, in crossing tliese tracks, not to expose 
those lavvfully using and operating the trains on tlie railroad, to so 
serious a péril as a low trolley wire, safeguarded by no warning de- 
vices, and without notice to the railroad company of any supposed 
inability to raise it. 

It would seem tliat, if there were a légal duty to raise its tracks to 
the same height as those of the Baltimore & Ohio Railroad, there was 
the same duty to raise its wires correspondingly, as a part of its struc- 
ture at the said crossing. If, in the original placement of its line at 
the crossing, it was the defendant's duty to those lawfuUy using or 
employed upon the railroad, to maintain its wires at the safe distance 
of over 20 feet from its rails, that duty to maintain a safe distance be- 
tween the two was still imposed upon it when the grade at the cross- 
ing had been raised two feet and more. If such a duty was imposed 
upon the défendant, failure to discharge it was actionable négligence. 
The concepts imported by the words "duty" and "négligence" are not 
absolute, but relative to circumstances of time, place or person. As- 
suming that the défendant had the right to cross the railroad, with 
its structure of tracks and overhead wires, it was legally bound so to 
use this right and thèse appliances, as not to injure those lavvfuUy us- 
ing or employed upon the railroad at the said crossing. Its duty was 
such, by relation to the place of the crossing, and to the persons law- 
fuUy within any danger, to be occasioned by too low a placement of 
the wire. So far, tîie défendant has clearly no right to complain 
that the question of its négligence raised by thèse facts and circum- 
stances, were submitted to the jury. 

Nor can we say that the excuse given at the trial for not raising 
thèse wires, was of such a character as to be conclusive, and render 
it proper that the court should so instruct the jury, instead of leaving 
to them the détermination, upon ail the facts and circumstances tes- 
tified to. There was évidence in the case sufficient to justify the jury 
in concluding that it was possible for the défendant, without unreason- 
able expense or trouble, to hâve raised its wires so as to remove the 
péril to employés of the Baltimore & Ohio Railroad Copmany who 
were required, in the discharge of their duties, to ride on the tops of 
cars. 

But défendant says, even if it were négligent, the Baltimore & Ohio 
Railroad Company was also négligent, and is therefore a joint or con- 
current tort feasor with the défendant, and that certain release? made 
by the planitifï to the last named company, being releases to a joint 
tort feasor, hâve relieved the défendant of liability. Thèse releases 
were three in number. The évidence shows that the sums of money 
in them respectively mentioned were paid by the Relief Department of 
the Baltimore & Ohio Railroad Company, that they were signed more 
than eight months after the date of the injury to the plaintiff, that the 
delay in signing them was owing to the reluctance of the plaintifif to 
make any settlement that might jeopard his right to sue, and that it 
was only after an understanding with the officers of the Baltimore & 
Ohio Railroad Company that his right of action against the défend- 
ant would not be affected, that he finally consentcd to receive the 
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moneys and exécute tlie three releases. Each of the releases was 
accompanied with an order on the treasurer of the Baltimore & Ohio 
Railroad Company, for the sum of money therein mentioned, one be- 
ing for $24, another for $26, and the thir'd for $11. Thèse sums were 
paid as and for the amounts due monthly from the Rehef Department. 
The releases and orders for the first and second payments were in the 
same form as the release and order for the last payment. The release 
and order for the last payment were as follows : 

"Baltimore & Ohio Railroad Co., Relief Department. 
"No. 27933. Séries 0. Relay, Md., June 3, 1903. 

"Treasurer of Baltimore &, Oliio Railroad Co., Baltimore, Md. : Pay to the 
order of John Chapman Eleven dollars. This amount is in payment of bene- 
tits due from the Relief Department for the period May 1 to May 13, 1903, 
inclusive, on account of accident and is paid and accepted under the Régu- 
lations of the Dep't. Payée emioloyed as Bknm. 

"AV. R. Barr, Superintendent. 

"Certif. No. 208581. 

"Oountersigned : John P. Hess, Chief Clerk. 

"$11.00. 
"Endorsed : John Chapman. 
"Witness : H. Koonce. 

"Release of Ail Claims for Damages and Receipts for Disablement Allowance. 

"Place Pittsburgh, Pa., Date, Nov 23, 1903. 

"Received this day from the Relief Department of the Baltimore & Ohia 
Railroad Company, by the hands of Examiner Koonce, the sum of eleven 
dollars ($11.00), the same being fuU allowance which, as a member of the 
said Department, I am entitled to receive from its funds for the period com- 
mencing May 4. 1903, and ending May 13, 1903, by reason of injuries received 
whilst in the diseharge of duty in the service of the Baltimore Se Ohio Rail- 
road Company at or near Xiankin, Pa., on or about Mareh 4, 1903, and in con- 
sidération of the reccipt by me of said sum, I do hereby release and for- 
ever discharge the said conipany, and ail other companies owning or operat- 
ing its roads, branches or divisions, from ail claims or demands for dam- 
ages, indemnity or other form of compensation I now, or may or can here- 
after, hâve against auy of the aforesaid companies by reason of said in- 
juries. 

"I déclare, on honor, that during the period above stated, I hâve not been 
able, by reason of said injuries, to perform my accustomed labor, and hâve 
not done work of any kind for pay. 

"The undersigned read to the claimant the foregoing Release and then 
paid to him the said sum and then witnessed bis signature. 

"H. Koonce. 
"[Signed] John Chapman, [Seal] 

"Résidence, Braddock, Pa." 

Thèse releases were admitted in évidence by the court below, but 
the verdict for plaintifï was taken, as we hâve seen, subject to the re- 
served question: 

"Whether the release, offered in évidence, to the Baltimore & Ohio Rail- 
road Company, given by tlie plaintiff, and the payment of the money therein 
recited to him, took away from the plaintiff the right of action against the 
défendant <»nipany for damages resulting from the injury at Ilankin, Penn- 
sylvania, on March 4th, 1903." 

After considération of this reserved question, on a motion made by 
the défendant for judgment, non obstante veredicto, the court refused 
the same, giving its reasons for so doing, as follows: 
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"Neither the plonrlings or the évidence averred or showed any joint ne?]'- 
Sence or joint Ual)ilty of tlie défendant and tlie Baltimore & Ohio Railroaû 
Company. ïlie négligence of the détendant averred in the statement and es- 
tabiished by the proof was the act of placing its wircs an unsafe distance 
above the railroad traclîs. This was a positive act of commission in the 
doing of wliich the Baltimore & Ohio Railroad Company had no part. It 
may be the latter company was also liable to the plaiutiff in failing to notify 
him of tho présence of the wire, but such lialiility, if it existed, is based on 
différent sronnds, naniely, a négative act of omission by the railroad and 
not a positive act of commission. It suffices to say that it is not sliown the 
Baltimore & Ohio Railroad Company was liable as a joint tort feasor, and 
in the absence of snch proof. the burden of sbowing which is on the de- 
fendant, a release of the Baltimore & Ohio Railroad Company hy the plain- 
tift' did not release the défendant Thomas v. Railroad Company, 104 Pa. 
514, 45 Atl. 344." 

In this opinion we concur. No joint tort of the défendant and the 
Baltimore & Ohio Railroad Compaiiy was averred or shown. The 
négligent act of défendant complaincd of, was the maintaining of the 
trolley wire and guy wire at an unsafe distance from its tracks, with- 
out any provision for the warning of those within its danger. This 
constituted the unsafe situation maintained by défendant, and was 
the act of négligence complained of. In this the Baltimore & Ohio 
Railroad Company had no participation. The suggestion that it also 
failed to give warning of the dangerous situation maintained by de- 
fendant, was that of an entirely distinct and différent act of négli- 
gence, if négligence at ail. It was therefore not a joint tort feasor 
with défendant, and on this ground the court below were right in 
refusing defendant's motion for judgment. The second spécification 
of error therefore fails to be sustained. 

The judgment of the court below is hereby afïirmed. 



INTERNATTOXAL MERCANTILE JIARTXE CO. v. SMITH. 

(Circuit Court of Appeals, Third Circuit. May 23, lOOG.), 

No. 22. 

SiiirpiNG — Action for Injury of PASf;F,?ioi?Tî— Instructions. 

The charge of a trial court as to tho dcgree of care rerpilred from « 
Bteauisliip Company for the safety of a jiassenger cousidered and ap- 
proved, in an action for the passenger's injuiT. 

Snipi'iNo — Cakiuagb of Passencers— Peisso-nal Ikjupjes — Quf.stions fob 

JUIÎY. 

Plaintiff, while a passenger on defendant's steamship. complained of 
tbe narrowness of his berth, and the steward niade a hed for him on a 
coucli, wideniug it by placing a board undcr the mattress. Tliis board 
prevented the insertion of the ;isual vertical protectiug board in front, 
and during a storm plaintiff was thrown from the couch, owing to tlie 
pitching of the vessel, and was tnjured. Ueld, in an action to recover 
for such in.iury, that the questions whether or not défendant was neu'!!- 
gent in failiiig to provide a protecting board, and whether the danger 
was so obvious tliat plaintiff was chargeable with contributory négli- 
gence, were-properly submittod to the jury. 

[Ed. Note. — ffor cases in point, see vol. 44, Cent. Dig. Sbixjping, § ."îôl.] 
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3. EVII-îXCE — rERTINETCY — KNOWLEDGE OF PaRTT. 

Ou redireet exnminïitiou of plaintifC as a witness. In an action for 
](ww)iial injury in wliieli tlie défense of conti-ibutory négligence was 
reîied on, a questiou asking wlietlier plaintilï linevv at the time tliat tbe 
conditions ont of wliicli tlie iujnry arose were dangerous, called for a 
stateuieut of fact, and not of opinion, and was ijertinent and proper. 

In Error to the Circuit Court of the United States for the District of 
New Jersey. 

Charles E. Gumracre and Henry G. Ward, for plaintiff in error. 
A. V. Dawes and John Rellstab, for défendant in error. 

Before DALLAS and GRAY, Circuit Judges, and LANNING, 
District Judge. 

LANNING, District Judge. The défendant in error, hereinafter 
called the plaintifï, brought suit againstthe plaintifï in error, hereinafter 
called the défendant, to recover damages for personal injuries result- 
ing from the alleged négligence of the défendant. By his déclaration 
the plaintifif, after setting forth the contract by which the défendant 
agreed to carry him from New York to Antwerp in the defendant's 
ship Faderland, and to furnish him with proper and reasonably safe 
sleeping accommodations in a certain stateroom on that ship, avers 
that: 

"The said défendant, not regarding its said promise and agreemeut, did 
not fiirnisli plaintiff witli proper and reasonably safe sleeping acconnnoda- 
tions ; but, on the coutrary, the said défendant, without advising him of 
the périls and dangers from the rolling of the ship to which he would 
be snb.iected on a coueh without its having a protecting board attached to 
prevent him from bciug tbrown therefrom, made np and furnislied plaintiff 
his berth on a couch without attaching or pntting up a protecting board, 
which were reasonahle, usual, and customary nieans employed, and which 
was necessary to make said couch reasonably safe for sleeping in. as the 
said défendant well kuew ; so that b.v rcason of the négligence, uuskillfulness, 
and carelessness of the défendant, its agents and servants, in not attaching 
and pntting up said jirotecting board. and in not advising plaintiff of the 
dangers and périls he was sab.jected to b.v not ])utlhig up the samo, of which 
périls and dangers plaintiff was wholly unadvised and ignorant, and in fur- 
nishing plaintifï with a couch unsafe as aforesaid. the said plaintiff, while 
sleeping in said couch so made up as aforesaid, without the protecting board, 
on the llth day of May, 3904, \A'as thrown from the couch to the fioor witli 
great force and violence by the rolling of the ship, by moans of which said 
several promises, both wrists, the right arm and right shoulder of said plain- 
tiff were sprained, .and he, the said plaintiff, was then and thcre in otlier 
respects greatly hurt, bruised and wounded," etc. 

There was a verdict and judgment for the plaintiff. 
The first alleged error that will be considcred is bascd on an excep- 
tion to the following language in the charge of the trial court: 

"The défendant, or its agents, were obligod to exercise the highest degree 
of care and prudence to see that h'5 (the ))laintiff) was transported safely ; 
that is, not that the.y were insurers of his safet.v, but tlie duty was cast uj)on 
them to exercise an extraordinarily high degree of care on their part to see 
that he was not injured." 

Many cases might be cited in which the degree of care required of 
common carrriers of passengers is said to be "the highest practicible 
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care," "the highest degree of diligence reasonably practicable," "the 
highest care and best précaution known to practical usage and consist- 
ent with the mode of transportation adopted," "the highest degree of 
care, dihgence, and skill known to careful, diligent, and skillful per- 
sons engagcd in such business," etc. In Pennsvlvania Co. v. Roy, 102 
U. S. 451, 26 L. Ed. 141, Mr. Justice Harlan said: 

"The carrier is required, as to passengers, to observe the utmost caution 
characteristic of very careful, prudent men. He is responsible for injuries 
received by passengers in the course of their transportation which might 
hâve been avoidecl or guarded against by the exercise upon his part of ex- 
traordiuary vigilance, aided by tlie highest skill. And this caution and 
vigilance must necessarily he extended to ail the agencies or means employed by 
the carrier in the transportation of the passenger." 

In 3 Thompson's Law of Négligence, after reviewing many cases, 
the author, in section 2747, says that a common carrier of passengers 
"is bound to exercise the highest degree of care to which human skill 
and foresight can attain, consistent with the carrying on of the busi- 
ness and with the known methods and the présent state of the art." 

If the language embraced in the exception now under considération 
were ail that the learned judge used in his charge to the jury concern- 
ing the degree of care required of the défendant, it might possibly 
be deemed too broad. But the charge proceeds as follows : 

"The plaintifE has offered évidence going to show that the défendant did 
not exercise gach a degree of care, but that it was négligent, in that it 
failed to equip his berth with customary appliances and safegiiards ; that 
Is to say, that it failed in furnishing to the plaintiff appliances that were 
reasonably fit and proper to prevent the plaintiff from being thrown from his 
berth and injured by reason of the pitching and rolling of the vessel. It was 
the duty of the défendant in this respect to use such appliances as are 
ordinarily used, and as were fit and proper for the purpose of preventing 
accidents, and, if they failed in that duty, that would constitute négligence on 
the part of the défendant. 'Négligence,' gentlemen, in gênera,, is failure 
to exercise ordiuary care, such care as a reasonable man under like circuin- 
stances would exercise. Now, did the détendant furnish the plaintilï such a 
berth, equipped with appliances reasonably neeessary to protect Jiim from 
Injury? If tlie défendant did supply such a bertli to the plaintiff, fitted and 
equipped with satety appliances, as just stated, it complied with the ternis 
of its contract. There is testimony hère to sliow, which is undisputed (al- 
though there is a dispute as to how it happened), that a berth was made 
up for tlie plaintiff on the settee in the stateroom ; but whether it was made 
up at the request of the plaintiff or of the defendant's servant is disputed. 
But that there was such a berth made up in the stateroom, and that the 
plaintiff oceupied it for one or two nigbts, is undisputed, as I remeniber 
the testimony. In the matter of testimony. I leave that entirely to you. You 
must settle what the facts are. If you should find that such a berth was 
made up for the sieeping accommodation of the plaintiff. on a settee, thus 
provided, and that it was reasonably fit and safe considering its charaeter. 
and that it was used by the plaintiff, he cannot recover, unless you should 
find further that the défendant was not then in the exercise of reasonable 
care to protect the plaintiff from the danger likely to arise to him m sleejiing 
in an unguarded bed or berth, from the pitching and rolling of the vessel." 

The charge on the question concerning the degree of care required 
of the défendant, taken as a whole, comes clearly within the rule pre- 
scribed by the authorities. 

The second alleged error is that the trial court should hâve directed 
a verdict for the défendant, both on the ground of the want of suf- 
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ficient évidence of tlie defendant's négligence, and on the ground of 
the plaintifjf's contributory négligence. The proofs show that, for the 
first tvvo or three nights after the vessel left New York, tlie plaintiff 
slept in a berth provided with a protecting board placed in an npright 
position along the onter side of the berth. Being a large man, weigh- 
ing 240 pounds, he informed the steward that his berth was too nar- 
row for him and very uncomfortable. The steward replied that he 
would niake up for him a wider bed on the settee in the same state- 
room. This was done. An extra width to the bed thus made was 
obtained by laying two protecting boards flat on the edge of the settee, 
under the cushion and the air mattress, in such a way that the boards 
extended a few inches outside of the edge of the settee, but it was 
not provided with, and could not be provided with, any protecting 
board placed in its normal position along the outer side of the bed. 
The plaintifï says that the second or third night after this provision 
was made the vessel ran into a storm, and that, in the lurching of the 
vessel, the air mattress under him rolled backward, and, there being no 
protecting board in its ordinary position, he was thrown from the 
settee and injured. He déclares he had no knowledge of the manner 
in which his bed on the settee had been made up, or of the présence or 
absence of a protecting board, or of the necessity of such a board as 
a guard against accident. The case shows that a protecting board was 
used not only with each berth, but ordinarily with each settee when con- 
verted into a bed. The reason why a protecting board was not placed 
in its normal position along the outer side of the settee in this case was 
because of the absence of grooves in which to fit the protecting board 
after the settee had been widened in the manner above stated. There 
is no claim by the défendant that the plaintiff was informed that the 
widening of the settee would necessarily resuit in furnishing the plain- 
tif? with a bed any less safe than the berth he had previously occupied. 
Whether there was négligence on the part of the défendant, and 
whether the absence of the protecting board created a danger obvions 
to the plaintiff and one which he assumed when he consented to oc- 
cupy the settee as his bed, were questions wholly within the domain 
of fact, and the submission of them to the jury was clearly not er- 
roneous. 

The next alleged error, and the last one considered in the defend- 
ant's brief, or discussed on the oral argument, is based on the allow- 
ance by the trial court of the following question, asked of the plain- 
tiff by his counsel : "Did you know at the time you went to bed on 
this settee that there was necessity for a protecting board to make it 
safe for one to sleep in?" The answer was : "No, sir ; I did not." The 
objection to this question was that it called for an expression of opin- 
ion by the plaintiff. We do not think so. It called for the statement 
of a fact bearing on the défense of contributory négligence by the 
plaintiff, and was asked on redirect examination, after cross-examina- 
tion on the subject of the absence of the protecting board. There 
was no error in this respect. 

The judement of the Circuit Court is affirmed, with costs against 
the défendant. 
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GTiEASON T. SMITH, PERKINS & CO. et al. 

(Circuit Court of Appeals, Third Circuit. May 25, 1906.) 

No. 24. 

1. Baîîkbuptci- — Amp:ndmekt of Pétition — Powee of Coit.t. 

Undcr its gênerai power to permit amendinents, a court of bankruptcy 
may, on seasonable application tlierefor, permit the aniendment of an in- 
voluntary pétition, correcting the name of tlie alleged bankrupt. 

2. SaME— INVOLUNTARY Peoceedixgs-— Effect OF Faili'rb to Serve Subpœna. 

The fact that the subpœna issued for the défendant in involuntary 
proceedings in bankruptcy was net S(;rved before the return day does 
not terminate the proceedings, but the court has power to grant an alias 
subpœna. 

3. Same. 

A pétition In involuntary bankruptcy was filed by creditors, but 
through an error the flrst name of the alleged bankrupt was incorrectly 
stated both in the pétition and subpœna. ïlie error was discovered four 
days later, and application was at once made for leave to amend the 
pétition, which was brought on for hearing ou the returu of the judge, 
who was at that time absent from the district; the subpœna having 
been returned in the meantime witliout service, through a mistake of the 
marshal. Two days after the filing of the pétition, and after the clainis 
of certain creditors had become preferred, a voluntary pétition was 
flled by counsel for the bankrupt, with notice of the prior proceedings, 
and that his client was the person intended to be named therein, and on 
such voluntary pétition an adjudication was made by the référée. Held, 
that the court had power thereafter to permit the aniendment of the 
Involuntary pétition and direct the issuance of an alias summons. and 
that such proceedings took precedenee of those on the voluntary pétition, 
and invalidated the adjudication thercon. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Western District of Pennsylvania. 

On September 7, 190.5. the respondents tiled their pétition in involuntary 
bankruptcy in the United States District Court for the Western District 
of Pennsylvania, against a person named in the pétition as William S. 
Service. The pétition was prepared by Mr. Salisbury, the attorney of the 
respondents, frora information obtained from the respondents, from the ac- 
c-ounts presented to him by the respondc^nts, in which the name of the al- 
leged bankrupt was stated as W. S. Service, and from a conmiercial report 
concerning the alleged bankrupt made for one of the respondents by R. G. 
Dun & Co., in which the name was stated as William S. Service. It also 
appears on behalf of each of the three respondents that their business with 
the alleged bankrupt had always been coadueted with him under the name 
of W. S. Service, and that the name William S. Service was used in the 
pétition because it was supposed from tlie information contained in the 
commercial report that that was the alleged bankrupt's c«rreot name. On 
the day of filing the pétition a subpœna was issued against William S. Ser- 
vice, returnable September 21 st. On September Sth the period of four months 
after the entry of judgment by Minnie S. Gleason against Walter Sherwood 
Service expired. On September 9th the attornej- of Walter Sherwood Service 
filed in the office of the clerk of the above-uicutioned court the pétition of Wal- 
ter Sherwood Service in voluntary bankrui)tcy, but not until after the cl<>rk had 
called the attorney's attention to the filing of the pétition in involuntary bank- 
rupt<'y on September 7th, against Wiliani S. Service. The schedule aniiexed to 
the pétition filed by Walter Sherwood Service mentioued the indebtedness to 
Minnie S. Gleason, who is the daugliter of Walter Sherwood Service, as one 
entitled to préférence. On the day of the filing of the voluntary pétition, 
September 9th, the judge of the District Court being absent from the dis- 
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trict, the clei'k, pursuant to tbe provision of einuso s of section 18 of tli» 
Banlcniptcy Aet ot July 1, 1S!)8. c. 541. 30 Stat. 551 [U. S. Comp. St. 1901, 
p. 3420], i-eferred tlie pétition in voluutary liankruptey to a référée, and 
telegraphed to Mr. Salisbury as follows: "Voluutary pétition in bankruptcy 
of Walter Slierwood Service flied tiiis morning. Matter referred to référée at 
Broolvville for adjudication, returnable next Monday." On receiving the 
telegram, Mr. Salisbury was engaged in the trial of a case, and did not ob- 
serve that the name given in the telegram ditïered from that used by him in 
the involuutary pétition until September lltli, when another person called 
his attention to that fa et. Ou September 13 th the référée made an order 
of adjudication in the voluntary proceedings. On September llth aud 12th 
Mr. Salisbury had prepared and sworn to certain attidavits setting forth, in 
substance, the facts above stated, and on September 13th he filed them as 
the ground on which to ask for the amendment of the pétition flled by him 
and of the subpœua issued thereou. The judge did not return to his district 
until September IGth, and on that day he grauted a rule, returnable Sep- 
tember 26th, requiring Minnie S. Gleason and another judgment oreditor 
to show cause why the amendments should not be allowed. On September 
21st, the return day of the subpœna, it was retvirued by the marshal iu- 
dorsed, "By direction of the attorney for petitioning creditors, this writ not 
served." The attorney had given no such direction ; his instruction over the 
long distance tele])hone, whleh was working badly at the time, being mis- 
understood. On September 25th, one day preceding the return day of the 
rule to show cause, the counsel for the parties by consent argued the rule, 
and also a motion by Jlinnie S. Gleason to dismiss the involuntary proceedings 
because of failure to serve the subpœna, and also because of the adjudica- 
tion ia the voluntary proceedings. On September 20th the following order 
was made: "And now, September 26, 1905, this cause came on to be Iieard 
on the rule to show cause granted at No. 2,974, on September 16, 1905, and 
returnable this day, nnd upon the auswer thereto filed by Minnie S. Gleason 
on September 25, 1905, and on motion of Minnie S. Gleason to quash the 
subpœna and dismiss the proceedings at No. 2,974, and on the affldavits filed 
September 25, 1905. in support of said rule to show cause, and it appearing 
to the court that the iuvoluntary pétition against William S. Service was 
filed in this court on September 7, 1905, at No. 2,974, and that the subpœna 
hi this case lias not been served through iuad^'ertence and by reason of 
a mistake made on the téléphone to the clerk of the court, and that in said 
proceeding No. 2,974 the Christian name of said bankrupt was inadvertoutly 
stated to be William S. instead of Walter Sherwood, which is his real name, 
and it further appearing to court that on September 9, 1905, a voluntary 
pétition in baidvruptcy at No. 2,977 was flled by Walter Sherwood Service, 
aud that previoxis to the filing of said pétition in bankruptcy by him the 
attention of his counsel vras drawn to tho fact of the filing of the involuntary 
pétition at No. 2.974, and it further appearing to the court that at the 
time and for several days thereafter the judge of the court was absent from 
the district, and no motion to amend the jiroceediiigs could be allowed by 
him : Now, therefore, the court being satisfiod that the case is one proper for 
amendment, tho rule to show cause granted the lOth of September, 1005, 
is made absolute, and the pétition, suhjKeiia, and ail ]iav)ers in the case are 
amendod so that the dofendant's name shall read Walter Sherwood Service 
iustead of William S. Service; and it is further ordcred that an alias sub- 
jimna, emhodying tlie amendment thus made, together with a copy of this 
order, be issued and served upon tlie said Walter Sherwood Service." Thia 
order is now before us for review ou the pétition of Minnie S. Gleason. 

Fred. H. Ely and George L. Roberts, for petitioner, Minnie S. Glea- 
son. 

David N. Salisbmy, for respondents. 

Before DALLAS and GRAY, Circuit Judges, and LANNING, Dis- 
trict Judge. 
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LANNING, District Judge (after stating thc facts). In clause 10 
of section 1 of thc Bankruptcy Act of Jiily i, 1898, c. 541, 30 Stat. 544 
[U. S. Comp. St. 1901, p. 3419], it is declarcd that the "commence- 
ment of proceedings" in banlîriiptcy shall mean "the date when the pé- 
tition was filed"; and in Mueller v. Ntigcnt, 184 U. S. 1, 22 Sup. Ct. 
3G9, 46 L. Ed. 405, it was held that thc fihng of a pétition in bank- 
ruptcy "is a caveat to ail the world, and, in elïect, an attachment and 
injunction." We find nothing in the record of this case, the substance 
of which is contained in the statement precediiig this opinion, to take 
the case out from the opération of the gênerai rule. It is true that the 
pétition filed in the involnntary proceedings was defective, but the de- 
fect was discovered vvithin four days after the pétition was filed, and 
procedings for obtaining leave to amend it so as to cure the defect 
were immediately instituted and brought to a hearing before the Dis- 
trict Court at the earliest possible day. The jrower of the court to 
grant the amendnient is undoubted. In the Bellah Case (D. C.) 116 
Fed. 69 (an involuntary case), it was held that gênerai order No. XI 
(89 Fed. vii, 38 C. C. A. xiv), which relates to amendments of pé- 
titions, was not intended to abrogate or restrict the gênerai power of 
amendment vested in the court. The existence of such power in the 
court was also recognized in Beach v. Maçon Grocery Co., 120 Fed. 
736, 57 C. C. A. 150. in the Brett Case (D. C.) 130 Fed. 981, in the 
White Case (D. C.) 135 Fed. 200, and in the Plvmouth Cordage Com- 
pany Case, 135 Fed. 1000, 68 C. C. A. 43k 'The Sears Case, 117 
Fed. 294, 54 C. C. A. 532, is not an opposing authority. In that case 
an involuntary pétition was filed October 10, 1901, in the Western 
District of New York. On October 23, 1901, another involuntary pé- 
tition against the same party was filed in the Southern District of 
New York. The District Court for the Western District allowed the 
pétition filed there to be amended by inserting in it an act of bank- 
ruptcy charged in the pétition filed in the Southern District, but being 
later than the act charged in the petihon filed in the Western District. 
The Circuit Court of Appeals for the Second Circuit held this to be er- 
ror because of the peculiar provisions of gênerai order No. VI (89 
Fed. V, 32 C. C. A. ix), which allowed the earlier pétition to be 
amended "by inserting an allégation of an act of bankruptcy commit- 
ted at an earlier day than that first allefred, if such earlier act is 
charged in either of the other pétitions." The court said: 

"Except for thnt provision, sneli an amendmont woulcl hâve bcen permissible, 
and its allowance a reasonable exercise of judicial discrétion; but the pro- 
vision, hy implication, limits the power of amendment to the sinsle case in 
which an earlier act of banla-uptey Is sought to be Incorporated Into the 
pétition." 

Nor is the objection that by reason of the f allure to serve the sub- 
pœna before its return day the involnntary proceedings came to an 
end a valid one. It is the practice of bankruptcy courts to issue alias 
subpœnas when for any reason it bas l)ecn impossible to serve the 
original subpœnas. Furthermorc, clause a of section 18 of the bank- 
ruptcy act dccs not rcquirc the sr.bpo^na to be scrvcd v^■ithin 15 davs 
from the date of its issue, as the iietitioner kcrc iiisists, Ijiit that it sliall 
ur, v,—-j7 
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be made returnable vvithin that time; and clause f of section 59 (30 
Stat. 561 [U. S. Comp. St. 1901, p. 3445]), gives to creditors, other 
than the original petitioners, the right at any time to enter their 
appearance and join in the pétition, and clause g of the same section 
déclares that no voluntary or involuntary pétition shall be dismissed 
for want of prosecution until after notice to the creditors. Ivlanifestly, 
the mère failure to serve the subpœna within 15 days after its issue 
did not, and under the law could not, put an end to the proceedings. 
This was expressly held by the Circuit Court of Appeals of the Sec- 
ond Circuit in the Stein Case, 105 B'ed. 749, 45 C. C. A. 29. 

Neither do we think there is any merit in the objection that the 
involuntary proceedings hâve been invalidated by the adjudication of 
bankruptcy in the voluntary proceedings. The involuntary proceed- 
ings were commenced in good faith. The attorney of Walter Sher- 
wood Service knew of the institution of thèse proceedings before he 
filed the pétition in voluntary bankruptcy. We cannot escape the con- 
viction that he knew, before he filed the pétition in the voluntary pro- 
ceedings, that the person intended to be described as a bankrupt in 
the involuntary proceedings was none other than Walter Sherwood 
Service. He does not deny such knowledge. To give validity to the 
voluntary proceedings means that Minnie S. Gleason, a daughter of 
Walter Sherwood Service, shall be a créditer preferred over the three 
creditors who filed the pétition in the involuntary proceedings and over 
the other gênerai creditors of Walter Sherwood Service. In view 
of the power of the court to allow amendments, of the prompt appli- 
cation of the creditors in the involuntary proceedings to secure an 
amendment when their attorney had discovered the error in naming the 
alieged bankrupt as William S. Service instead of Walter Sherwood 
Service, and of the knowledge which Walter Sherwood Service's at- 
torney had of the pendency of the involuntary proceedings when he 
filed the pétition in voluntary bankruptcy, we think the proceedings 
in voluntary bankruptcy cannot stand, and that the District Court had 
the power to make, and did properly make, the order of September 
26, 1905, now under review. 

The conclusion therefore is that the order should be affirmed, with 
costs against the petitioner, Minnie S. Gleason. 



In re McCALL, Jndge. 

(Circuit Court of Appeals, Sixth Circuit. May 1, 1906.) 

No. 1,514. 

1. Appeal — Time — Appi-ïcation foe Rehearinq — Extension of Time. 

ïlie flling of a pétition for i'elie:iri]ig of an order confirmin? a banlc- 
rupt's composition suspends tlje finality of tlie order sougtit to be re- 
heard until dis])osed of, so tliut tlie time liniit for an appeal therefrom 
does not begin to run until disposition of tlie motion for rehearing. 

2. Same — P^xtet of Ordee. 

The time liiiiit, for review of an order contirming a bankrn]it's compo- 
sition by appeal, begius to run from the eutry of tbe coiiflrmatiou order 
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on tlie records of the court, as provided by lier. St. § 1008 [TJ. S. Comp. 
St. 1901, p. 715.] 

[Ed. Note. — For cases In point, see vol. 2, Cent. Dig. Appeal and 
Error, §§ 1897-1899.] 

3. Same — Trial Col-bt — Recokds — Tkanscript — ^Verity. 

On a writ of error or appeal the transeript of the records of the 
trial court imports absolute verity, aud cannot be contradioted or ex- 
plained by outside évidence. 

[Ed. Note. — For cases in point, see vol. 3, Cent. Dig. Appeal and 
Error, § 2850.] 

4. Same — Records — Construction. 

Where an order overruling an application for rehearing of an order 
confirming a bankrupt's composition was entered ou the journal for Oc- 
tober 10. 1905, whicli contained an indorsement by tlie elerk "Filed Oct. 
lOth, 1905," and the direction "Enter this order. John E. McCall, Jud^e. 
Oct. IG, 1905," it would be presumed that the date October IGth was a 
, clérical mlstake, since neither the approval of the form of the order by 
the judge nor the date of his approval bas any proper place ou the 
journal, and heiice the time vcithin which an appeal from such order 
could be taken began to run from October lOth. 

Pétition for Writ of Mandamus from tlie District Court of tite 
United States for tlie Western District of Tennessee. 

Blair Pierson, for petitioner. 

Thomas M. Scruggs and E. E. Wright, for respondent. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge. Pétition for a writ of mandamus to com- 
pel allowance of an appeal from an order confirming a composition 
Ijetvveen Hosmer J. Barrett, a bankrupt, and his creditors. The re- 
lators are creditors who did not sign the composition. 

In Adler v. Hammond, 104 Fed. 862, 44 C. C. A. 229, we held that 
an order confirming a composition was in substance and effect an 
order denying a discharge, inasmuch as a composition confirmed ope- 
rated as a discharge, and that a créditer who bad opposed the com- 
position might appeal from its confirmation, by virtue of subsection 3 
of section 25 of the bankrupt act. (Act July 1, 1898, c. 541, 30 Stat. 
553 [U. S. Comp. St. 1901, p. 3432]. The applicable part of that sec- 
tion to the question now for considération provides that "such appeal 
shall be taken within 10 days after the judgment appealed from bas 
been rendered." 

The order of confirmation was made October 3, 1905. The applica- 
tion for an appeal was made October 21, 1905. judge McCall denied 
the appeal because not within the time limit, and that is the oiily ques- 
tion for décision. The transcript shows that on October 5, 1905, the re- 
lators filed a written pétition praying for a rehearing in the matter 
of the confirmation of the composition. The effect of such a motion, 
when filed seasonably, is to suspend the finality of the order or judg- 
ment sought to be reheard until disposed of, and the time limit for 
an appeal or writ of error does not begin to run until it is disposed 
of. Brockett et al. v. Brockett, 2 How. 238 ; Aspen Mining Co. v. 
BiUings, 150 U. S. 31-36, 14 Sup. Ct. 4, 37 L. Ed. 986; Northern 
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Pacific R. R. V. Holmes, 155 U. S. 137, 138, 15 Sup. Ct. 28, 39 t. Ed. 
99; Kingman v. Western Manfg. Co., 170 U. S. 675, 18 Sup. Ct. 786, 
42 h. Ed. 1192. 

The journal entry showing the disposition made of this application 
for a rehearing, as found in that part of the transcript made an ex- 
hibit to the pétition of relators, is in thcse words and figures : 

"In tlie Disti'ict Court of the Tlnited StiUes for the Western District of 

Tennessee. 

■ "'■"' "Mondny, October 10, 1905. 

"In tbe Matter of Hosmer J. Barrett, iu Banicruptcy. 

"This cause came on this day for orders npon the pétition of C. L. Byrd 
& Co. for rehearing, filed herein October 5, 1905, npon considération wliere- 
of it is ordered, adjudged and decred that said pétition be and the same is 
hereby dismissed a,t the cost of C. L. Byrd & Co., against whom exécution 
will issue. The court fiuds and adjudges that ail of the rùatters and things 
set tip in said pétition to rehear were presented and considered upon the 
hearinc:. 

"Enter this order. Jol\n E. McCall, J. Oct. 16th, 1905. 

"Eiled October JO, 1905. A. G. Matthe^vs, Clerlî;." ^^ 

If, therefore, the application did come on to be heard "on this day," 
and was then denied, as recited in the entry, and if that entry appears 
upon the journal of the court for Monday, October 10, 1905, as the 
record shows, an application for an appeal on October 21st was too 
late and properly denied. To meet this difficulty relators aver in their 
pétition that in fact this entry was not spread upon the journal of the 
court until October 21st, although it appears to be a proceeding of 
October lOth. To contradict this entry they also rely upon an entry 
at the foot of the order of October 3d, confirming the composition in 
thèse words: 

"Ordered tbat court stand adjourned until Oct. 21 st. Filed Oct. 3, 1005. 

"A. G. Matthews, Clerk." 

They also exhibit with their pétition a communication taken from 
the file of the case, and so certified by the clerk, from respondent to 
his clerk, in thèse words : 
"United States District Court, Western District of Tennessee, at MemphJs. 

"Lexington, Tenn., Oct. 10, 1005. 
"A. G. Mattliews. Esq., Memphis, Tenu. — Dear Sir: I enclose you herewith 
the papers iu tlie ciise of Ilosuier J. Barrett, in banlvruptcy which is before 
me upon pétition of C. L. Byrd & Co., to set aside a former order con- 
firming the composition, and to rehear. You will please prépare an order 
overruling tlie motion to set aside and rehear, and inform Mr. Blair Pierson 
of my action in the case. 

"Very respcctfully, ' John E. McCalI. 

"Filed Oct. 10, 1905. A. G. Matthews, Clerk." 

Relators further aver that on October 20th their solicitor asked to 
see Tudge McCall's order denying a rehearing, and was shown an or- 
der in the ternis of the entry upon the journal for October lOth, 
which contained an indorsement by the clerk "Filed Oct. 10, 1905," 
and the direction, "Enter this order. John E. McCall, judge. Oct. 16, 
1905," and that no entry of this order had been made upon the journal, 
and that in fact none was made until October 21st. If we are frec to 
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go behind the record entry purporting to be the proceedings of Octo- 
ber lOth, and inquire as to wheii Judge McCall rendered his décision 
denying a rehearing, it is clearly shown that he denied a rehearing 
upon October lOth, as recited by the entry upon the records of his 
court. Upon that day he, in Avriting, directed an order denying a re- 
hearing, and tl:is communication vvas marked filed by tlie clerk as of 
that date, and upon the same date the clerk drew the simple order 
denying the apphcation of reîators and placed upon it the file mark 
of the court as an order made and filed October lOth. So if the matter 
is open for évidence it is probably true that the minutes of the pro- 
ceedings of the court upon October lOth were not journalized until 
October 21 st. 

The time liniit for a review by appeal, or writ of error, under sec- 
tion 1008, Rev. St. [U. S. Comp. St. 1901, p. 715], began to run from 
the time of the "entry of such judgment, decree or order." Under sec- 
tion 11 of the Courts of Appeal Act of 1891 (Act March 3, 1891, c. 
517, 26 Stat. 829 [U. S. Comp. St. 1901, p. 553]), the provision is: 

"ïhat no appeal or writ of orror by wliieh any order, judgment or decree 
Diay be reviewed in tlie Circuit Court of Appeals under tlie provisions of 
this act shall be talcen or sued ont. except witliin siK montlis after the 
entry of the order, judgment, or decree sought to bo reviewed." 

In Silsby v. Foote, 20 How. 290, 15 L. Ed. 822, it seems to hâve 
been ruled that the time limit did not begin to run until the decree had 
been signed by the judge. But in Board of Commerce v. Gorman, 19 
Wall. 662, 22 L. Ed. 226, it was held that the date of the entry gov- 
erns, whether signed or not, when the decree was of simple character 
and required no "settling" by the judge. In Polleys v. Black River 
Ce, 113 U. S. 81, 5 Sup. Ct.'seg, 28 L. Ed. 938, it was ruled that the 
time limit upon error proceedings begins to run only from the date 
of the "entry" of the judgment, or decree, or order upon the records 
of the court. See, a!so. Marks v. Northern Pacific R. R. Co., 76 Fed. 
941, 22 C. C. A. 630, Providence Rubber Co. v. Goodyear, 6 Wall. 
153, 18 U. Ed. 762 : and Crédit Co. v. Arkansas Central R. Co., 128 
U. S. 258, 9 Sup. Ct. 107, 32 L. Ed. 448. 

The provisions of subsection 3 of section 25, in regard to spécial 
class of appeals there allowed, départs from the terms found in the 
judiciary act of 1787, as carried into section 1008, Rev. St. and as 
repeated with respect to the time limit on appeals to this court. In the 
acts referred to the limit began to run from "the entry of the judg- 
ment, decree or order." And this, as we bave seen, was construed 
as referring to an entry upon the records of the court. The time limit 
upon the appeal from a judgment allowing or denying a discharge is 
10 days and the language of the provision is "that such appeal shall 
be taken ivithin tcn. days after the judgment appealed from has been 
rendered." The italics are ours. 

Statutes which provide that writs of error or appeal shall be taken 
within a given time from the "rendition" of the judgment or decree 
bave been generally construed as stating the time limit from the date 
of the décision of the court, and not irom the date of its subséquent 
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entry in the journal, or signing by the judge. See 2 Ency. PI. & Pr. 
p. 249 et seq., where the cases are collected. There are, however, 
some Minnesota cases wliich hold tliat a decree or judgment is not 
"rendered" within the meaning of such statutes until entered. Hnm- 
phrey v. Havens, 9 Minn. 318 (Gil. 301) ; Exley v. Berryhill, 36 Minn. 
117, 30 N. W. 436, which overrule certain earlier cases holding 
otherwise. It is, however, unnecessary to décide whether the h'mita- 
tion of 10 days upon such appeal begins from the décision of the matter, 
or from the entry of the décision upon the records of the court, inas- 
much as in any case the application for appeal in this case was made 
more than 10 days after the order denying a rehearing was "entered," 
unless the récital of the record can be now contradicted. 

It must be conceded that, if a time limit upon such appeals does not 
begin to run until the actual entry of the judgment appealed from, the 
actual date of the entry of a judgment would be the date of the entry 
of the nunc pro tune order. U. S. v. Gomez, 1 Wall. 690, 17 L. Ed. 
677 ; Rubber Co. v. Goodyear, 6 Wall. 1.53-156, 18 L. Ed. 762 ; Crédit 
Co. V. Ark. Central Ry. Co., 128 U. S. 258, 9 Sup. Ct. 107, 32 L. Ed. 
448. But the entry denying relators' motion for a rehearing is not 
a nunc pro tune order; that is to say, it does not purport to be an 
order entered upon one day as for an earlier day. The certified record 
purports to contain an entry made on October lOth, of the proceed- 
ings of that day, and the entry se made on October lOth, recites that 
on that day relator'i motion had been heard and denied. The actual 
fact is, whatever it is wortli, that their motion was heard and denied 
on October lOth. But the contention is that the form of the order for 
an entry was not approved by the judge until October 16th, and never 
in fact entered upoa the records until October 21st. The order was 
not one which required any "settling" by the judge. When he denied 
a rehearing his décision was made. If the time limit for an appeal 
did not begin to run until it was entered on the records of his court, 
then the record évidence is that it was entered upon the day of the dé- 
cision, and this set in motion the time limit upon an appeal. 

Upon a writ of error, or appeal, the transcript from the records of 
the lower court imports absolute verity, and it is not compétent to 
contradict, explain, or extend the récital of the record by évidence de- 
hors the record. 3 Encv. PI. & Pr. pp. 296, 398, 436 ; 2 Ency. PL & 
Pr. 434; Evans v. Stettnisch, 149 U S. 605, 13 Sup. Ct. 93i, 37 L. 
Ed. 866. Every presumption will be indulged in favor of the verity of 
the record and the regularity of a proceeding which is only collaterally 
involved, as is the case in a proceeding like this. Thus a stenog- 
rapher's notes of an oral opinion will not be sufïered to contradict 
the charge or- opinion as certified. District of Cohnnbia v. Woodbury, 
136 U. S. 450, 10 Sup. Ct. 990, 34 L. Ed. 472. If there are good and 
bad courts in a gênerai verdict, the presumption is that the sentence 
was upon the good counts alone, in the absence of record évidence to 
show otherwise. Claassen v. United States, 143 U. S. 140, 12 Sup. Ct. 
169, 35 L. Ed. 966. An objection that the défendants were not actual- 
ly présent in court when sentence was pronounccd cannot be heard 
against a récital in the record that they were présent. "If this," said 
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the court- "was not in accordance with the facts, the record must be 
corrected below, not hère." Spies v. Illinois, 123 U. S. 131-182, 8 
Sup. Ct. 21, 22, 31 L. Ed. 80. A récital that a case had been heard at 
a term of court holden within the district in which the suit was pend- 
ing was held to import verity, and an effort to show otherwise was un- 
availing. "It must be inferred from the terms of the decree," said 
Justice Blatchford, "that Judge Benedict was actually holding court 
for the Southern D'strict, within that district, when the decree was 
entered. The record discloses no application to set aside the decree, 
because such was not the fact and it must be conclusively presumed 
that it was the fact in view of the provisions of sections 591-593 and 
()00 of the Revised Statutes [U. S. Comp. St. 1901, pp. 480, 481, 483], 
under which Judge Benedict could hâve been designated and em- 
powered to hold the District Court for the Southern District." The 
Alaska (C. C.) 35 Fed. 555, 557. 

The indorsement upon the entry of a direction to enter same, signed 
by Judge McCall, is dated October 16th. This is six days after the 
entry had been in fact made, and from this we are asked to hold that 
the entry of the order of dismissal could not bave been made earlier 
than the 16th. But if a journal entry is to import verity, such a dat- 
ing must be presumed to bave been made bv mistake. Neither the ap- 
proval of form of order by Judge McCall, nor the date of bis approval, 
bas any proper place upon the journal. The direction is only the 
clerk's authority for spreading the matter on the journal of the court, 
and that will be presumed without an entry of the judge's direction. 
This erroneous dating does not vitiate the record. The presumption 
is that the date October 1 Bth is a clérical mistake. Being found upon 
the journal of October 10 .h, we must so présume. The presumption 
of the verity of the journal admits of no other conclusion. In 
O'Dowd v. Russell, 14 Wall. 402, 405, 20 L. Ed. 857, the writ of 
error bore a date antécédent to the date of the judgment sought 
to be reviewed. The court held the dating an obvious mistake which 
did not vitiate the writ. In Glenn v. Liggett, 135 U. S. 533, 10 Sup. 
Ct. 867, 34 L. Ed. 262, objections to the jurisdiction of the Suprême 
Court were made because the writ, citation, and bond each bore a date 
antécédent to the date of the judgment, as shown by the journal entry. 
The court said : 

"Whatever discrepancy appenrs must be attributed to clérical error: and 
that the matter Is not open to the objection made, that the writ of error 
was brought, the citation signed, and the bond given before the judgment 
was entered." 

In Miller v. Shea, 150 Mass. 283, 22 N. E. 912, the date of the ap- 
peal bond contradicted the récital of the record, which imported that 
it had been given before the appeal was allowed. The court said: 

"If the record docs not conform to the facts, application to amend should 
hâve been made to tlie I>istrict Court. * * • Tlie record as it stands must 
be taken to be true, and the fact tliat the appeal bond bears date as of 
the 8th day of November canuot be reeeived to contradict the record." 

In McArthur v. Schultz, 78 lowa, 364, 43 N. W. 223, it was held 
that the certificate of the trial judge could not be used to explain. 
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contradict, or extend thc record upon review. In Buck v. Holt, 74 
lowa, 294, 37 N. VV. 377, the question was whether, when a decree 
recited that it was rendered upon a certain date, it could be contra- 
dicted for the purpose of defeating the appeal by the clerk's certificate 
of the time of the fihng with him of the paper upon which the decree 
was originally vvritten. Tlie court said : 

"The decree is a verity, which must stand as reeorded until corrected 
by proper proeeedinss. * * * The de<;ree itself was rendered on the 2od 
of August, 1886. This statement cannot be overcoiiie by the certiticate of 
the clerk." 

Our conclusion is that tire record entry sl:ows that the application 
for a rehearing was denied on October lOth, and an order then entered 
so showing. There is no reasonable excuse for any claim that relators 
were misled, for while they were not entitled to notice of the judge's 
action, as they are presumed to be in court and cognizant of its pro- 
ceedings, they were given notice by both the judge and the clerk ir. 
ample time to hâve prayed for an appeal. They did not do so until 
the 31st, which was after the time limit had expired. If they had 
wished to get the benefit of the fact, if such it was, that the actual en- 
try of the proceedings purporting to be those of the lOth of October 
was not made until the 21st, they should hâve moved for a correction 
of the record in the court below. This they did not do. Upon the rec- 
ord as it stood the time for an appeal had passed. 

The writ must be denied. 



MEMPIIIS TELEPHONE CO. v. CUMBERLAND TELEPHONE & TELE- 

GRAPH 00. 

(Circuit Court of Ajjpeals, Sixth Circuit June 11, 1906.) 

No. 1,458. 

LiBEL — Action by CoRroRATioN — IiAnguage Ltbelotjs Peb Re. 

A déclaration iii Jibel alleged that, after défendant had operated tlie 
sole téléphone exchange in the city of Mempliis for 20 years, plain- 
tiff corporation was organized, and granted a franchise to construct and 
operate a competing exchange; that when its excliange was two-thirds 
completed, and after it had secured thousands of snbstribers défendant 
caused to be published in a newgjxiper an article entitled "Snpport the 
Pronioter," which proceeded as follows : "It took the promoters twenty 
years after the art of teleplioning was discovered to undertake the build- 
ing of an exchange, and then only after trying to float twice its vaine 
in bonds and the sanie in stock. It will uot take them twenty minutes 
to get out if they sncceed in unloading this 'wad' of 'seeurities' on the 
'dear public' " This was followed l)y an appea! to tlie public to sub- 
scribe for defendant's service. Held, tliat the languaçe of the article, given 
its natural and reasonable meaning, referred to the promoters of plaln- 
tiff, and eould not be enlarged by innuendo to apply to the coriioration 
itself ; tliat so taken It was not libelous per se as against plaintiff, and 
would not support an action without an avermont of spécial damages. 

In Error to thc Circuit Court of the United States for the Western 
District of Tennessee. 



MEMPHIS TEL. CO. V. CUMBERLAKD TEL. & TEL. CO. 90i) 

W. A. Percy and Caruthers Ewing, for plaintiff in error. 
E. E. Wright and T. B. Turley, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This action was brought by the 
Memphis Téléphone Company, the plaintiff, against the Cumberland 
Téléphone & Telegraph Company, the défendant, for a séries of al- 
leged libelous publications made in the Commercial Appeal, a Memphis 
newspaper, from January 11 to May 5, 1902. A demurrer to the 
déclaration was sustained and the suit dismissed, on the ground that 
the publications were not libelous per se, and no spécial damages were 
averred. 

The déclaration avers that the plaintiff is a corporation organized to 
construct and operate a téléphone exchange in Memphis, and that the 
défendant had for more than 20 years before the plaintiff began the 
construction of its téléphone exchange owned and operated a téléphone 
exchange in Memphis, claiming and enjoying a monopoly of the télé- 
phone business there as the lessee of the American Bell Téléphone 
Company; that the city of Memphis, being dissatisfied with the raies 
and service of the défendant, in the year 1899 granted to William 
P. Curtis, and his associâtes, successors, and assigns, a franchise au- 
thorizing the construction and opération of an additional téléphone 
exchange, to operate in compétition with that of the défendant, and 
thereafter the plaintiiï was incorporated for the purpose of construct- 
ing and operating such an exchange; that the plaintiff, acting under 
such franchise, proceeded at great expense to construct its exchange, 
and solicited and received thousands of subscribers to its téléphone 
service; that on January 11, 1903, when its exchange was more than 
two-thirds completed, the défendant, for the purpose of injuring the 
plaintifî's business, and of destroying public confidence in the plaintiff 
and its investment willfully and maliciously caused to be published 
of and concerning it the following libel, which we print along with 
the innuendo: 

" 'Support the Promoter. 

" 'It took the promoters [meaning plaintifï] tvventy years after the art of 
telephoning was diseovered to undertake the building of an exchange, and 
theu only after trying to float twice its value in bonds and the s'inio in stock. 
It will not take them twenty minutes to get ont if they sucoeed in unloading 
this "wad" of "securities" on the "dear public." Subscribe for the service 
of the Cumberland Téléphone & Telegra]>h Company. Téléphone Building. 
Madison street. It has beeu with you twenty years, and will be with you 
twenty more.' 

"Meaning thereby that this plaintiff and those coniposing it and its stock- 
holders were and are promoters, and that previous to undertaking the build- 
ing of its exchange the plaintiff tried to float or sell to the public twice the 
value of the exchange or plant in stoclc of the company, and were thereby 
guilty of efforts to deceive and defraud the public, and, if they could succeed 
in thus deceiving and defrauding the i)ublic, it would; in less time than 20 
minutes thereafter, get out and abandon the téléphone exchange oi plant of 
plaintiiï and the service of the public, anl wouîd violate its contract with 
the city, and would permit its exchange to go to ruin, thus further defraud- 
ing the public and deceiving and injuring the subscribers to its business ; that 
its enterprise was not established for a boaa flde purpose, but was organized 
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iind cousti'ucted for tlie purpose of aeceivlng and defi'iiuding the public niid 
tlie subscribers to its exchauge and service, and it was not permanent. bn1; 
that it was a schéma temporary only, gotten up for the purpose of deceiving 
and swindling the public, and was a fake enterprise, each and ail of whicli 
Ftatenients were and are willlul and maliciously false, defamatory, scan- 
daious. and Ubelous, and were niade and published for the pnrpose of, and 
with tlie intent of, defaniing, injuring, and destroying plaintiff's business, 
good réputation, and «tanding in the commuaity and the confidence of the pub- 
lic in its enterprise." 

The déclaration charges 113 additional publications on succeeding 
days. There are no averments of spécial damage ; the broad claim 
being made that thèse publications were ail to the plaintiff's damage 
in the sum of $300,000. 

The question is vvhether the language used was actionable per se, 
or required to be supported by an averment of spécial damages. While 
it may be conceded, as stated by Judge Lowell in McLoughlin v. 
American Circular Loom Co., 125 Fed. 203, 205, 60 C. C. A. 87, 
that "an accurate and readily applicable définition of written language 
libelous per se does not exist," we may, for the purpose of this case, 
accept as exact enough that given by Judge Wilkes in Fry v. McCord 
Bros., 95 Tenu. 678, 33 S. W. 568, where, after quoting from Town- 
shend on Slander and Libel (4th Ed.), § 146, and Newell on Defama- 
tion (page 181, § 14), to the effect that, in order to constitute language 
libelous per se it must be "either such as necessarily in fact or by 
presumption of évidence occasions damage to him of whom or whose 
affairs it is spoken," he says (page 684) : , 

"We think a stateuient in substance and effect the same, but in différent 
language, is that words which upou their face and without the aid of ex- 
trinsic proof are injurions are libelous per se; but if tlie iniurious eharacter 
of the words appear, not from their face in their usual and natural signi- 
fication, but only in conséquence of extrinsic circumstances, tbey are not 
libelous per se." 

In determining whether a publication respecting a corporation is 
libelous per se or not, it is necessary to bear in mind that the injury 
to be redressed must be one to its property or business, resulting in 
pecuniary loss. It bas no réputation in a personal sensé, in the sensé 
an individual bas, and an imputation that certain members of the 
corporation bave been guilty of acts which would injuriously affect 
their standing in society, or render them liable to criminal prosecution, 
does not constitute a libel upon the corporation itself. Metropolitan 
Saloon Omnibus Co. v. Hawkins, 4 H. & N. 90; The Mayor, etc., of 
Manchester v. Williams, 1 Q. B. (1891) 94. 

In, the présent case it appears from the déclaration that the de- 
fendant for many years owned and operated the sole téléphone ex- 
change in Memphis. In order to provide compétition, the city of 
Memphis granted a franchise to William P. Curtis, bis associâtes, 
successors, and assigns, to build and operate a new exchange. Ac- 
cordingly, the plaintiff was incorporated, the building qi a new ex- 
change begun, and thousands of subscribers secured. When the ex- 
change was more than two-thirds completed, the publication was made. 
The publication is headed "Support the Promotcr." This ironical 
expression evidently points to the new company or its promoters, and 
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is intended to direct attention to what follows, which consists of three 
statements respecting the promoters of the new company, followed 
by an appeal for continued patronage by the old. 
The three statements are thèse : 

"(1) It took tbe promoters twenty years after the art o' telefhoning was 
diseovered to undertake the building of an excliange, (2) and then only 
after trying to float twice its value in bonds and the game in stocks. (3) It 
will not take them twenty minutes to get ont if they succeed in unloading 
this 'wad' of 'seeurities' on tlie 'dear public' " 

The publication concludes thus: 

"Subscribe for the service of the Cumborland Téléphone & Teiegraph Com- 
pany, Téléphone Building, Madison Street. It bas been with you twenty 
years, and will be with you twenty more." 

The innuendo applies the publication to the plaintifï, and ascribes to 
the language a number of defamatory meanings. The doctrine is well 
settled that the office of an innuendo is to explain, but not enlarge or 
change, the sensé of the words. Cunningham v. Underwood, 116 Fed., 
803, 807, 53 C. C. A. 99; Newell on Defamation (page 619). Not- 
withstanding the innuendo, the natural meaning of the words must 
control. It is by ascertaining their natural meaning, and whether 
when thus taken they necessarily caused damage to the plaintiff, that 
we may détermine whether they were actionable per se or not. While 
it is for the jury to say whether the language was used in the sensé 
ascribed by the innuendo, this is only after the court has determined 
that the language will bear such meaning, in other words, that the 
words complained of can be reasonably construed in the sensé placed 
upon them by the innuendo. Blagg v. Stuart, 10 Q. B., (Ad. & El.) 
899; Hunt v. Goodlake, 43 L. J. C. P., 54, 29 L. T. 473; State v. 
Smily, 37 O. S. 30, 35. 

Applying this rule, the court below with difficulty reached the con- 
clusion that the question might be left to the jury as to whether the 
pubHcation would be understood by the public as referring to the new 
téléphone company, and not merely to its promoters, and placed its 
décision squarely upon the point that the publication, even as ex- 
plained by the innuendo, was not libelous as a matter of law. But 
we are not satisfied that the language, reasonably construed, will bear 
the meaning ascribed by the innuendo. Applied to the plaintifï, the 
statements are: First, that it took the plaintilï more than 20 years 
after the art of telephoning was diseovered to undertake the building 
of an exchange ; second, that the plaintiff undertook the building of 
an exchange only after trying to float twice the value thereof in its 
own stock and bonds; and, third, that it will not take the plaintifï 
20 minutes to get out of business if it succeeds in selling to the public 
its stock and bonds at the fictitious value indicated. 

There was nothing libelous in the first and second statements as 
so construed, and the third is inconsistent to the point of absurdity. 
Boiled down, the entire charge is that the plaintiff was trying to sell 
its stock and bonds at a fictitious value, and, if it succeeded, would 
retire from business. There is no charge that it was trying to do 
this by fraudulent means. The first portion of the charge is not 
libelous, because the company had a right to put its value upon its 
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Stock and bonds. It was not limited either in law or morals to the 
actual cost of its plant. The value of the stock of a quasi public 
corporation, such as a téléphone company, is not measured by the 
cost of its plant. It is the use to which the plant is put — its earning 
capacity — which ultimately détermines the value of the stock, and 
that, in turn, may serve as a guide to taxing oiïicers in fixing' the value 
of the plant. Sanford v. Poe, 37 U. S. App. 378, 395, 69 Fed. 54G, 
16 C. C. A. 305 ; Adams Express Co. v. Ohio, 165 U. S. 194, 235, 17 
Sup. Ct. 305, 41 L. Ed. 683. 

The absurdity of the concluding statement when applied to the 
plaintifï is apparent. That an organized téléphone company, with 
an exchange practically completed and thousands of subscribers se- 
cured, which was trying to place its stock and bonds at a high figure, 
would ins'tantly retire from business as soon as it should so dispose 
bf thém is unbelieVable. The sellins^ of ifs stock and bonds at a high 
price to the Memphis public would furnish it the very sinews of war 
needed for a successful fight with its competitor, the old company. 
With a vi'ell fîlled treasury, and backed by local stockholders and bond- 
holders interested in making their investments good, the natural thing 
for the, company would be to "stay in" and not to "get out." 

Thèse considérations satisfy us that the language was intended for 
the promoters, and that the public would read it in that sensé. So 
read, the assertion was that it took the promoters 20 years after the 
art of telephoning was discOvered to undertake the building of an 
exchange, that the promoters undertook to build an exchange only 
àfter trying to float twice its value in bonds and the same in stock 
of the new company, and that it would not take the promoters 20 
minutes to get out if they should succeed in selling to the public the 
stock and bonds of the nevi' company at this fictitious value. So 
understood, the meaning of the publication is logical and consistent. 
It was dirécted against the promoters responsible for the nevi' ex- 
change. Promoters usually get their profit in stocks and bonds of 
the enterprise they organize, which they are desirous of selling to 
the public. As soon as they "unload," they ordinarily "get out." If 
there is any imputation in this language, it is limited to the promoters. 
There is no reflection upon the new company, upon its crédit, its 
stability, or its service. If, for some extrinsic cause. not appearing in 
the publication itself, the language did prove injurions to the plaintifï, 
this should bave been averred, and the resulting spécial damages al- 
leged and proved. 

We think the court was right in sustaining the demurrer, and the 
judgment is affirmed. 
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THE MART N. BOURKB. 
(Circuit Court of Appeals, Second Circuit. Aprll 11, 1906. On Rehearing, 

April 23, 1906.) 

No. 132. 

1. SHIPPIÏTG — ACCOUÎTT FOR REPAIES LAY DAYS FOU ITSE OF DRY DOCK. 

It is the duty of a repairer of a vessel to release her from the dry 
dock as soon as the repairs are so far aioiig tliat tliey can be completed 
with her afloat, and he will net be allowed a charge for lay days for use 
of the dock after the time she should hâve been so released by the 
use of reasonable dispatch in the worli. 

2. Same — Set-Off— Demukrage foe Delay. 

Evidence held snfflcient to entitle the owner of a vessel to a set-ofE 
for demurrage against the cost of repairs, because of unnecessary delay 
in their compietion during the busy season of navigation. 

[Ed. Note. — Demurrage, see notes to llarrison v. Smith, 14 C. C. A. 
657 ; Raudall v, Sprague, 21 C. C. A. S37 ; Hagerman v. Norton, 4G C. C. 
A. 4.1 

S. INTEREST IjAW OF PlACE — CONTKACT TO REPAIE VeSSEL. 

Under a contract for repairing a vessel ninde in the state where the 
repairs were to be made, interest on the cost should be computed in 
accordance vpith the laws of such state. 

Appeals from the District Court of the United States for the West- 
ern District of New York. 

On appeal and cross-appeal from a deeree lu admiralty entered by the 
District Court for the Western District of New York, March 4, 1005, in favor 
of the libelants for $18,2,ïO.,S5 and interest tliereon from the date of the de- 
eree. The amount demanded in the libel is $20,25.5, the balance aileged to be 
due aftor the payment of $5,000 on account by the claimants. The answer 
avers that the sum charged for repairs was unrensonable and allèges a set- 
off amounting to $2,500 for delay in completiiig the work. The district court 
reduced the libelants' claira by striking out various items amounting in the 
aggregate to .$3.318.23. The claimants insist that the amount awarded was 
exorbitant and should not bave exceeded the sum of $10,000, and the libelants 
insist that the déductions from the full amount claimed by them were un- 
warranted by the proof. Assignments of error flled by the parties fully pré- 
sent their respective contentions. 

The décision below is reported 135 Fed. 895. 

George Clinton, for libelants. 

T. E. Tarsney and W. G. Fitzpatrick, for claimants. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges, 

COXE, Circuit Judge. The claimants' schooner Mary N. Bourke 
was seriously damaged by collision and subséquent stranding and on 
May 17, 1903, was placed in the libelants' dry dock for survey and re- 
pair. The survey was made by Alexander Hynd of Cleveland, Ohio, 
a man of large expérience and unquestioned competency. The survey, 
which was completed May 23, shows on its face that it was made with 
great Care and attention to détail, three or four days being devoted to 
its préparation and the examination of the vessel, which was then rest- 
ing on the blocks in the dry dock. The estimate of repairs made by 
Hynd was $13,405, in which amount was included $1,140, being 10 per 
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cent., added for contingencies. The estimated value of the schooner in 
lier damaged condition was $3,295. After tlie repairs were completed 
and the Bourke was at Tonawanda, N. Y., Hynd and Angus McDou- 
gall, who is local surveyor of the Great Lakes Register residing at 
Bufïalo, made an examination for the purpose of deterniining her 
,'alue. The claimants ofïered to show by both thèse men that at the 
time of the completion of the repairs the value of the vessel did not ex- 
ceed the sum of $16,300, which testimony, if allowed, would tend to 
substantiate the correctness of the survey in which the cost of repairs, 
plus the value of the vessel in her damaged condition, is stated at ap- 
proximately the sanie amount. The court excluded the testimony and 
fhough we are inclined to think it was compétent from an expert in 
connection with his previous testimony we do not deem it necessary 
to complicate the case by a ruling to this efïect, as sufficient is shown 
to warrant a substantially similar conclusion. Of course the estimâtes 
of the surveyor are not perfectly accurate. After the vessel was 
opened up new defects were discovered and some repairs were added 
which were not in the domain of the survey. But when everything is 
considered and a fair profit is added it is diiificult for us to understand 
why the actual expense should so greatly exceed the estimated ex- 
pense, why, in other words, the repairs upon a wreck worth less than 
$4,000 should hâve been swelled to the enormous sum of $25,255. The 
vast discrepancy between the amount charged and the advantage to 
the claimants leads us to think that, to say the least, the work was not 
economically donc. On the other hand there is no doubt that it was 
well and skillfully donc and except in a comparatively few instances, 
considering the innumerable items of the account, we find the testimony 
insufficient to warrant a conclusion that items of material or labor hâve 
been grossly overcharged. 

We think the district judge was justified by the proof in disallowing 
the items stated in the opinion and deem it unnecessary to discuss thèse 
items further than to say that we concur in his conclusions and are 
satisfied with his reasoning. 

There was no express contract, the basis of the action is quantum 
meruit, the burden being upon the libelants to prove that the services 
and materials were reasonably worth the sums charged therefor. We 
do not see our way clear to make déductions in addition to those made 
by the district judge except in one particular. 

Among the charges made is one of $4,416 for 80 lay days, being 
$35.20 per day for use of dry dock. The district judge made a dé- 
duction of twenty lay days but we think the number should be still 
further reduced. Notwithstanding the testimony of usage we cannot 
resist the conclusion that the per diem charge for the use of the dry 
dock, considering its probable value, was, to say the least, an exceeding- 
Iv libéral one and should not be extended to cover a single day when 
it was not necessary for the Bourke to occupy the dock. 

The libelants were required to do the work without unnecessary delay 
and they expressly agreed to do a "quick job." In the letter of May 
27 the libelant James Davidson says : 
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"We are now prepnred to rush through any work yoii mny want in good 
shape, * « * I hâve also macTe a persoual exainination of tlie Bourke, 
and find that she came down to the blooks in tlie dry dock in good sliape 
and find tlie Bourke in very good condition. Of course you will under- 
stand tlie Bourke will need a new stern post, and also a uew rudder, some 
keel, and also some bottom plank, but the bottom is "not nearly so bad 
as you thiuk, and after this is cleanêd up, and after you décide to go 
ahead with the work we can do a quick job, and also put the Bourke in first 
class shape so that she will be a good ship for inany years to corne." 

On August 4 libelants wrote as follows : 

"Also note that you would like to hâve the Bourke ready to go with 
the Schoolcraft (her steamer) about the 18th and we do not tliink there is 
any question but what we can hâve her ready ,by that tiiue." 

Notwithstanding this assurance she was not released from the dry 
dock until August 23d and was not finished and ready to join her 
consorts until September loth. This was not the dispatch which the 
claimants had a right to expect. 

Again it was, we think, the duty of the hbelants not only to do the 
work as rapidly as possible but to release the vessel from the dry dock 
as soon as she was in condition to fîoat. It is unreasonable to require 
the claimants to pay $35 per day for use of the dock when work was 
being done which could as well hâve been donc after the Bourke left 
the dry dock. If the libelants for their own convenience kept her 
there unnecessarily the claimants should not be required to foot the bill. 
After the bottom was completed and properly calked and painted so 
that the use of the dry dock was no longer necessary there should be 
no charge for its use. We are not satisfied that this was the case. 
Taking everything into considération we are convinced that forty days 
was ample time in which to complète ail the repairs for which the 
dock might properly hâve been used. This reduces the libelants' 
charge for lay days to $3,308. 

We are also of the opinion that the Bourke should hâve been turned 
over to her owners not later than August ISth. She was one of three 
vessels towed by the Schoolcraft and, at the most busy period of the 
season on the great lakes, it can hardly be doubted that she would hâve 
earned something during this period. In the very nature of the case 
the évidence to establish her earnings is problematical, but we think 
it is sufficient within the rule of The Providence, 98 Fed. 133, 38 C. 
C. A. 670, and The Cayuga, 14 Wall. 270, 20 L. Ed. 828. A conversa- 
tive estimate of the Bourke's earnings during the period in question 
is $350. 

It is undisputed that this action is brought upon contracts made in 
Michigan by çitizens of that state and that the contracts were to be 
performed there. In thèse circumstances we think the interest should 
liave been allowed at the Michigan rate which was five per centum per 
annum. Pana v. Bowler, 107 U. S. 629-546, 2 Sup. Ct. 704, 27 L. Ed. 
424. Coughlan v. S. C. R. Co., 142 U. S. 101-114, 12 Sup. Ct. 150, 
35 L. Ed. 951. 

. It follows that the decree must be amended by deducting therefrom 
the sum of $1,454 and the différence in the rate of interest, and as so 
amended it is afhrmed. 

The claimants are entitled to the costs of this court. 
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On Rehearing. 

PER CURIAM. In affirming- the decree of tlie court below, in re- 
spect to the item for wastage in timber, we did not intend to concur 
in tlie reasoning of tlie district judge placing the allowance upon tlie 
theory of an establislied usage, but were of the opinion that, irrespective 
of any usage, the proofs authorized the allowance. The language of 
our opinion warrants no diiïerent interprétation. 

The motion for rehearing is denied. 



WATERS V. DAVIS. 
(Circuit Court of Appeals, Sixth Circuit May 5, 1906.) 
No. 1,405. 

1. Teial— Province of .Tdrt— Ceedibility of Witness. 

Tbe credibility of a witness is for tlie Jury to détermine, and if be 
bas given substantial testimony bearing on the issue, to which tbe 
jury inight in the proper exercise of its function give crédit, it is errer 
for the court to direct a verdict in opposition to it, on the ground that 
the witness is unworthy of belief. 

[Ed. Note. — For cases in point, see vol. 40, Cent. Dig. Trial, §§ 334, 
335, 37G-380.] 

2. Bankruptcy — Action by Trustée to Recover Monet of Bankrtjpt — Proof 

OF OwNERsnir. 

Where money was placed in the hands of défendant on the order of a 
bankrupt, who is shown to bave controlled its possession and disposition, 
the jury, in an action for its reeovery by bis trustée, may infer bis ovvner- 
ship from tbe cireumstances of the transaction, although there Is no 
positive testimony that he was the owuer. 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee. 

W. H. Martin, S. A. Wilkinson, and Hiram W. Currey, for plain- 
tiff in error. 

G. J. McSpadden and L. T. M. Canada, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This was a suit brought by the trus- 
tée in bankruptcy of one Robert Boatright to recover from the défend- 
ant, Ralph Davis, the sum of $15,000, alleged to bave been the prop- 
erty of Boatright, and to bave been delivered to Davis after Boatright's 
property passed to the trustée. 

After the introduction of the évidence, offered by the plaintiflf, the 
court directed a verdict for the défendant on the ground that the 
principal witness for the plaintiff, one Eockman, was not worthy of 
belief, and that there was no testimony to show that Boatright was the 
owner of the money in dispute. We are of the opinion that in so 
doing, the court exercised a function reserved for the jury. There 
was substantial évidence tending to show that Boatright was the owner 
of the money, and that it was turned over to Davis, a Memphis law- 
yer, by bis direction, and that Davis, with the exception of a few 
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hundred dollars, has never accounted for it and still holds it. The 
testimony tended to show that Boatright, one WilHams, and five 
others, constituted a gang who operated "fake" foot races in Missouri, 
Arkansas, and odier states. They were finally arrested and lodged 
in jail. Boatright and WilHams were released on bond. Boatright 
fled to Memphis, and Williams remained in Hot Springs. Suits were 
brought against Boatright, and others, by persons who had been de- 
frauded. In the meantime, Williams arranged with Lockman, who 
kept a saloon and restaurant in Hot Springs, to take possession of 
$14,500 in money which was to be handed him by one Hendricks, 
who had been acting as stakeholder for the gang. Lockman took the 
money and kept it in his house. Lockman at this time was feeding 
the members of the gang who were in jail, and Boatright and Wil- 
liams were evidently endeavoring to obtain bail for them. Several 
days after this, Davis, a lawyer of Alemphis, appeared in liot Springs. 
He brought a note from Boatright to Williams, and Williams, upon 
the strength of this note, directed Lockman to turn the money he had 
over to Davis, and Lockman did so. Williams told Lockman that 
Davis was to arrange for bail for the boys in jail, and Lockman was 
also assured that his bill for feeding the boys would be paid. It 
appears that Davis did pay Lockman $450, leaving unpaid about $400. 
Davis also paid Leslie, a lawyer at Hot Springs, $150 on account of 
his services for the gang, leaving a larger amount unpaid. After the 
money was turned over to Davis, Davis had a conférence with the 
local lawyers representing the défense with a view of putting up 
$12,500 as bond for five of the gang held in jail, but finally came to 
the conclusion that the money, if denosited, would be garnisheed, so 
he took it back with him to Memphis. In Memphis, Boatright put 
up at the Franceola Hôtel and went under the name of A. J. Ails. 
Booth, a lawyer in Webb City, Mo., and a friend of Boatright, cor- 
responded with him at Memphis under this name, directing the letters 
to room 4, Equitable Building, which was Davis' office. Davis also 
wrote Booth, stating he represented Boatright, and desiring to know 
the resuit of certain Htigation. 

' The court below disposed of the évidence by saying that Lockman's 
manner, as shown in his déposition, impressed the court with the 
idea that he was not worthy of beUef ; and, as to the other witnesses, 
that there was no positive testimony that Boatright was the owner 
of the money. The case did not rest solely upon Lockman's testi- 
mony, but, if it had, we think the court went too far in rejecting 
that testimony, bf^cause he thoiight the witness unworthy of belief. 
The credibility of a witness who has given substantial testimony is 
for the jury. The court may aid the jury by proper instructions in 
giving due weight to the testimony. 

Again, it was not necessary that there be positive testimony estab- 
lishing Boatright's ownership of the money. The jury had the right 
to infer from the circumstances in proof that the money belonged to 
Boatright. There was testimony tending to show that Boatright was 
the leader of the gang, that this money, by direction of Williams who 
had remained on the ground, was turned over temporarily to Lockman, 
145 F.— 58 
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and that Lockman delivered it to Davis by order of Boatright. The 
jury liad the right to infer ownership. The money thus deHvered to 
Davis was never subsequently claimed by Williams, or Hendricks, or 
any of the gang, or any other person, nor does Davis daim it as his 
own. It certainly had an owner, and the jury had the right, under the 
circumstances, to say that Boatright was the owner. He was recog- 
nized, by ail who had anything to do with the money, as the one who 
controlled its possession and disposition. 

This court has had occasion, in the opinion of Tudge Lurton in l\'It. 
Adams, etc., R. R. Co. v. Lowery, 74 Fcd. 643, 20 C. C. A. 596, and 
in that delivered by Judge Severens recentlv in Minahan v. Grand 
Trunk Ry. Co. (C. C. A.) 138 Fed. 37, to define, as nearly as may be, 
the respective provinces of judge and jury in trials by jury, summing 
up the matter in the latter case, as folio ws (page 46) : 

"If there is any substantial évidence bearing upon tbe issue to which the 
jtiry ml^ht In the proper exercise of its fiinction give crédit, tbe court cannot 
i-igbtfully direct the jury to find in opposition to sucb évidence'' — citing ciises. 

The judgment is reversed, and the case remanded for a new trial. 



UNITED STATES v. BENKDICT & WATINER. 
(Circuit Court of Appeals, Second Circuit. January 18, lOOG.)' 

No. 50. 

CUSTOMS r>UTIES — CLASSIFICATION — ROCK-CbYSTAL INTAGLIOS — rRECIOUS 

Signes. 

Rocli-crystal Intaslios, produced in an expensive manner by enjjraving, 
and then palnted, are wittiin the provision in TariCf Act Julv 24, 1S97, c. 
]!,§], Scliedule N, par. 43.'î. SO Stat. 192 [U. S. Comp. St. 1901. p. 1C76], 
for "preclous stones advanced in condition or value • • * by * • * 
cutting or other process," regardless of their advancement in value by 
painting. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Appeal from a judgment of the Circuit Court of the United States 
for the Southern District of New York ^33 Fed. 2-1,?), reversing a dé- 
cision of the Board of United States General Appraisers (G. A. 5,402, 
T. D. 24,614), which sustained the action of the collector, 

Charles Duane Baker, Asst. U. S. Atty. 

Curie, Smith & Maxwell (W. Wickham Smith, of counsel), for the 
importers. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. This merchandise, as found by the Board, con- 
sists of certain unset painted intaglios. They are of semisplierical 
rock crystal, polished, the flat surfaces of which bave been engraved 
in designs of animal heads. The intaglio cuttings are painted 
in living colors. After being mounted, they are used in the nature 
of oniaments, sucli as scarf pins, brojchcs, etc. Duty was assessed 
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at tlie rate of 50 per cent, ad valorem thereon as "manufactures 
of * * * rock crystal * * * not specially provided for," 
under the provisions of paragraph 115 of the tariff act of July 24, 1897, 
(chapter 11, § 1, Schedule B, 30 Stat. 159 [U. S. Comp. St. 1901, p. 
1636]). The importers protested, insiting that the intaj^Hos were 
dutiable at 10 per cent, ad valorem as "precious stones, advanced in 
condition or value from their natural state by * * * cutting or 
other process, and not set," under the provisions of paragraph 435, 
Schedule N, 30 Stat. 193 [U. S. Conip. St. 1901, p. IGTCi]. 

It appears from the testimony and the return of the assistant 
appraiser that while the natural rock crystal itself is not particularly 
expensive, thèse completed intaglios unset cost as high as $13 to $15 
each, and that this cost is due to the fact that the ornamentation is 
donc with an engraving tool in an expensive manner. They are used 
for jewelry purposes only. That rock crystals are commercially known 
as precious stones appears from the décision of this court in Hahn v. 
United States, 100 Fed. 635, 40 C. C. A. 622. The fact that thèse 
unset precious stones hâve been advanced in value by "being eut and 
ornamented with varions designs in an expensive manner" brings 
them specifically within the provisions of paragraph 435, regardless of 
the subséquent advancement in value by painting. They, therefore, 
were not dutiable as manufactures of rock crystal not specifically pro- 
vided for under the act. 

The décision of the court below is affirmed. 



SCOTT et al. v. FISHER KNITTING MACFT. CO. Pt ni. f^*•^fT: v. REGAL 

TEXTILE CO. et al. SAME v. FISHRR KNIT GOODS CO. 

et al. SAME v. SEAL BACK UNDERWEAU CO. et al. 

(Circuit Court of Appeals, Secona Circuit May 22, 190G.) 

Kos. 1C3-166. 

Patents— iKFRiîiaEMFNT—TCNiTTiNO .Machines. 

The Bellis patent. No. 501,.'5.ô9, for a knitting machine capaMe of 
producing loops ou a ribbed fabric adapted to be tleeced, is eue of priinary 
cbaracter, coverlng a meritorious invention, and entitled to a broad con- 
struction, and is Inf rlnged by the machine of the Fisher patent, No. 056,535. 

Appeal from the Circuit Court of the United States for the District 
of New York. 

This cause comes hère upon appeal from a decree dismissing bill 
charging infringement of claims 1, 3, 6, and 7 of complainants' patent 
No. 661,559, granted to David C. Bellis June 9, 189 G, for a knitting 
machine. 

For opinion below, see 139 Fed. 137. 

Hubert Howson and Charles Howson, for appellants. 
Charles Neave and Alfred Wilkinson, for appellees. 

Before LACOMBE, TOWNSEND, and COXE. Circuit Judges. 
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TOWNSEND, Circuit Judge. The art disciissed herein relates 
to knitted fabrics and the machines by which they are produced. 
The patent in suit covers a machine for producing a heavy knit mate- 
rial, capable of use in making winter iindergarments. Its construc- 
tion is fully explained in the opinion of tlie court below. 139 Fed. 137. 

The claims in suit are as follows: 

"(1) A knittius jiiacliine linving two sets of needles and cams tlierefor 
for producing i-ibbcd fabrics, jaclvs or loopers, cams and a bed therefor, oper- 
ated by tbe driving niochanism of said machine to intorlace a supplemental 
thread witii tbe nieslies produced by tlie said needles, substantially as and for 
tlie purposes set fortli. * * * " 

"(.')) A clrcular laiitting niacbino baviug two sets of needles, needle-cylindor, 
cani-cylinder, neodie-dial, and cam-dial, togetber witli jacks or loopers oper- 
atively monnted in groo^es of a jack-bed, fastened to tlie needle-dial, and 
cams adapted to operate tlie said jacks or loopers in conjunction with the 
said needles, to interlace a supplonu-ntal tlircad with tlie incslies produced by 
the said needles, substantially as and for tlie purposes set forth. * * * " 

"(6) A circular knittiug machine havlng two sots of needles and means for 
operatiug the same, a System of loopers or jacks operated by cams to interlace 
a supplemental thrend with the ineshes ])roduced by the said needles, and 
means for supplyiug the said loopers with yarn, substantially as and for 
the purposes set forth. 

"(î) lu a circular rib knitting machine tlie combinatlon of two sets of 
needles, a cylindor. and a dial therefor, a System of loopers or jacks, guidecl 
in slots of the said dial, a bed for said loopers or jacks, and means for oper- 
atiug the said needles and loopers, substantially as aud for the purposes set 
forth." 

Bellis was the first to produce "a fleecing ribber" and the new fabric 
known as "fleece rib." Machines for producing a fleecy inner face 
on plain knit fabrics had been known for some 13 years prior to the 
invention of the patent in suit. Ribbed goods had been fleeced by card- 
ing the body threads. Eut plain knit fabrics were inelastic, and card- 
ing the body threads weakcned the garment. The demand for a 
fabric which would obviate thèse objections is indicatcd by the com- 
mercial success of complainants' and défendants' mantifactures. That 
the construction of a machine capable of producing such a fabric was 
not obvions appears from the 31 prior patents introduced by défend- 
ants, no one of which showed a solution of the problem, and from the 
inability of défendants' experts to construct from the prior art any 
practical fleecing ribber, or to satisfactorily indicate how the prior 
structures could be so adapted as to produce a fleece rib, without radi- 
cal and snbstantial modifications, involving the exercise of invention, 
and by the further very significant facts that the Scott patents, Nos. 
577,788 and 577,789, for rib knitting machines, applied for prior to 
the issue of the Bellis patent, proceeded upon a theory, and were con- 
structed upon a plan, radically différent from the suggestions fur- 
nished by the prior art as testified to by défendants' experts, and that, 
after the Bellis disclosures, Scott abandoned his former construction, 
followed Bellis, and finally secured a half interest in the Bellis patent. 

The only prior limiting machine material to this discussion is that 
of the Cooper & Ford, British Patent No. 172, of 1887. But this was 
a plain nonribbing knitter, provided with loopers, and if the second 
set of needles be added thereto in order to make a ribbed fabric, it 
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would not operate as a looper at ail. The solution of the problem is 
not accomplished by the introduction of another set of knitting needles 
into said Cooper & Ford or the prior Sturgess & Hearth machines, be- 
cause in each of them, as is admitted by défendants' expert : 

"The stretches of supplemental thread -wliich would be exposed on the un- 
rlbbed fabric would be imbedded and Inwrapped withia the fabric when made 
rlbbed by the addition of a second set of needles." 

Nor is the solution of the problem furthered by the ribbed fabric 
machines of the prior art. The closest of them (that of Lecaisne, of 
1892), which laid an extra thread in the fabric, need not be discussed, 
because it was not enumerated by défendants' expert in his list of 10 
specially pertinent patents, because it is not a looper, and furnishes 
no suggestion of means for making loops, and because Cooper & Ford 
in the second patent, chiefly relied on by défendants, abandoned Le- 
caisne in order to produce a looper. This, therefore, is a case where, 
so far as concerns machines for making the new fabric, there is no 
prior art, and, so far as concerns machines for making the old fabrics, 
they apparently, at most, failed to furnish any suggestion of adapta- 
tion to the new purpose, but, as complainants claim, and there is some 
évidence to support the claim, their construction would tend to lead 
the inventor away from, rather than toward, the right path for the 
attainment of the object sought. 

The arguments directed to a limitation of the scope of the patent 
m suit consist, first, in thé following criticisms of its language, in con- 
nection with that of Bellis' fabric patent, No. 561,559. His object was 
to construct "a machine which is capable of producing a ribbed knit 
fabric with backing," described in his patent therefor, consisting of 
"a two-ply rib knit webbing," or provided with "a backing on the 
ribbed knit fabric, which may be of a différent material from that of 
which the body of the fabric is composed," to be introduced "while the 
latter is being produced." The resuit, the production of a "ribbed 
knit fabric with backing," was accomplished by means of "jacks or 
loopers operated to act in conjunction with the needles to interlace a 
supplemental thread with the meshes composing the body of the ribbed 
fabric." "Eut to produce a backing on such fabric while the latter is 
being produced devices must be provided which bring the backing or 
supplemental thread from the inside of the machine over the needles 
at certain and predetermined intervais, so that it may be interlaced with 
the meshes of the fabric as will be hereinafter more fully described," 
and the jacks must rise to push the thread "over a needle, to be inter- 
laced with a mesh formed by such needle." There is no statement in 
the patent that its object was to construct a machine capable of pro- 
ducing loops to be fîeeced. 

It is admitted that the machine of the patent in suit makes a fabric 
described in the Bellis fabric patent as one which can be fînished in 
one opération, and that when so fînished it is a completed article, with 
a substantial backing before it is fleeced, while défendants' fabric bas 
only floating loops for its backing, and is not a completed article until it 
has b;en fleeced. 
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rt is further admitted that there are substantial différences in the 
construction and opération of the two machines, and that the construc- 
tion of défendants' machine follows in certain détails the machines of 
the prior art. 

In the light of thèse facts we are brotight to a considération of the 
status and scope of the patent in, suit and of the single issue in the 
case — that of infringement. The criticisms upon the language of the 
patent itself will first be considered. 

It is objected that there is no référence in the spécification to the 
fact that the object of the invention was to produce a fabric capable of 
being fleeced. But it is well settled that the patentée is not obliged 
to State ail the objects of his invention, and that he is protected in ail 
the bénéficiai uses thereof within its scope; and hère no statement as 
to fleecing was necessary, because the patent in suit concerned only 
a new "improved ribbed knit fabric, * * * produced and finished 
in one opération" (patent No. 561,558) on the patented machine. 
Whether it should thereafter be used as thus finished, or subjected to 
a new opération for fleecing, was immaterial. Furthermore, such a 
construction for fleecing was old in plain knit goods. There is no évi- 
dence that the fabric was ever practically used for any other purpose, 
and the uncontradicted testimony is that this was the sole purpose to 
which the invention related. 

The références to making the backing of différent material are 
criticised by défendants as referring merely to a double-faced material. 
But such références might equally well suggest a fabric adapted for 
fleecing, such as a cotton body with a fleece lining of wool. It is con- 
tended that while the stated object of the invention in suit was such 
that the "extra thread is tightly interlaced with the loops," etc., 
" * * * whereas Fisher's [défendants'] extra thread is not inter- 
laced, is not secured to the main fabric at ail," etc. But the Fisher 
patent specifically describes means "to engage with an extra thread and 
secure it on one surface of the fabric, forming floating loops," and ex- 
plains how said loops are "caught on the inside of the fabric by the 
loops of the main thread." Whether the défendants' thread is not in 
fact interlaced will be discussed later. 

Much stress is laid on the language quoted above which indicates 
that the supplemental thread must be brought "from the inside of the 
machine over the needles," etc. But a référence to the spécification 
shows that this statement was made in the course of a description by 
the patentée of the spécifie machine illustrated in the drawings, and that 
such limitation is nowhere else found, except in claim 5, not hère in 
suit, but which covers this spécifie construction. 

But it is argued that, as Bellis insists that however his machine be 
modified it must be "provided with jacks or similar devices to bring a 
thread over a needle to be interlaced with a mesh formed by such 
needle" and as défendants do not thus manipulate their thread, and do 
not interlace the loop in the body of the fabric, they do not infringe. 
The différences in the opération of the two machines and in the con- 
struction of the loop are fairly shown by the following diagrams and 
citations from complainants' brief; 
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"In tlie Exliibit Bellis IMnchine the loopers take the supplemental thread, 
and pnsh it up against the shanks of tlie dial needles,- lifting the junctions 
of tlie loops iiito tlie path of tlie cyllnder needles, which rise through tliem ; 
aurt tliereby two tliuigs aro done. to wit ; (1) to form within the angle of the 
Iwo sets of needles the looiis of snppleniental thread whieh are to constituto 
the backing in the finished fabric, and (2) 'to bring the thread, w, over a 
(cylinder) needie to be interlaeed with a niesh fornied by sucli needle.' Rellia 
patent, p. S, line 80. Wlien later, the old loops of body thread on the cylinder 
needlr-; are 'cast ofC,' the parts of the supplemental thread over the cylinder 
needles are cast off with them, resulting in the interlaciug of the supplemental 
thread with the meshes formed by the cylinder needles, or, as the Fisher 
patent describes it, the extra thread is secured 'on one surface of the fabric, 
forniing tloating loops.' 

"In the défendants' machine the loopers take the supplemental thread, and 
bring it over the shanks of the dial needles, and press it down between those 
needles. and thereby the same two things above mentioned as in the Bellis iiia- 
cliine are done, to wit; fl) to form within the angle of the two sets of needles 
the loops of supplemental thread which are to constitnte the baclving in the 
finished fabric, and (2) 'to bring the thread, w, over a (dial) needle to be inter- 
laeed with a mesh formed by such needle.' Bellis patent, p. 3, line 80. When, 
later, the old loops of body thread on the dial needles are 'cast off,' the parts 
of the supplemental thread over the dial needles are cast off with them, result- 
ing in the interlaciug of tho supplemental tliread with the meshes formed by 
tlie dial neetlles, or, as the Fisher patent describes it, the extra thread is se- 
cured 'on one-surface of the fabric, forming floating loops.' 

"In both complainauts' and défendants' machines, it is the upper crest of the 
crinkled supplemental thread (in black in diagram) which is brought over and 
lies outside the needles, and is afterwards caught into or interlaeed with the 
meshes of the fabric, and in both machines it is the lower or bottom wave 
of the crinkled supplemental thread which is inside tlio angle of the two sets 
of needles, and which afterwards becomes the backing or tloating loop in the 
fabric. In one case the thread is caught into or interlaeed with the meshes 
formed by the cylinder needles and in the other case with the meshes formed 
by the dial needles. In other words, the fabric froin défendants' machine 
lias the looped supplemental thread interlaeed with the front wales of the 
fabric, while the fabric from the Exliibit Bellis Machine bas the looped sup- 
plemental thread interlaeed witli the rear wales, that is, when you look at the 
fabric on its looped face. * * * "Défendants say that Flsher's loopers co- 
operate with one set of needles only — the dial needles. Fisher's loopers co- 
operate also with his cylinder needles, because thèse loopers, after bringing 
the thread down over the dial needles to form the crinkle, as shown in his Fig. 
V, continue to hold down the thread in loops, not only iintil it bas been 
(•ast off the dial needles with the loops of body thread, but the loopers still 
continue to hold down the extra thread loops after tbey hâve been brought 
down onto the loops of body thread of the cylinder needles, until tied in by 
the loops cast off by the latter, and furthermore the loopers are then 'further 
dopressed a trifle to tlghten the extra thread loops' (Fisher patent, p. S18, 
Unes 33-34). As will be seen b.v tlie shape of the looper cam, in Fig. IV of 
Fisher patent (p. 32G), tho loopers are held down ail the way round tlie cylin- 
der, except wliere momentarily raised (by caiii 31) to take the extra thread 
from guide eye 34. Fisher's loopers tlius do co-operate with both sets of 
needles by first forming the extra thread loops over the dial needles, and by 
holding those loops onto the loops formed by the cylinder needles until the 
extra loojis bave been tied in. 

"In both the machine of the Bellis patent sued niion and défendants' ma- 
chine, tho shanks of the dial needles iiet in coujinietlon with the loopers to 
form the loops of the supplemental thread th:it are to be engaged with the 
knit fabric, and in both it requires the eo-operation of botli sets of needles and 
the loopers In order to form the said loops, and to cause them to be engaged 
with the fabric, so that the loops of sniiplemeutnl thread will project from the 
baek of the fabric to form the backing thcrofor, as is desircd in tho product of 
the machine." 
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The Bellis loop is formed by having the extra thread pushed against 
the dial needles and out over the cylinder needles. The Fisher loop 
is formed by having the extra thread pushed against and over and 
down between the dial needles carrying a body thread. When the dial 
needle withdraws, the body and supplemental threads are cast off to- 
gether, and thereby the two become interlaced. This opération is de- 
scribed in the Fisher patent as follows : 

"As tUe dJal ueeilles continue their oiitwjird movement, tlie extra tliread 
slips Yitxck over tlie ends of tlie latclies onto tlie shanlis et tlie needles, wbere it 
is left witli Just a trifle of slack. so that as tlie dial needles niove in again, 
having engaiced witli tlie main thread, they draw it easily under the extra 
thread, whieh is cast off over the needle liooks at the saine tiiue as one loo]) 
of the main thread, and is caiight on the inside of the fabric by the loops 
of the main thread." 

The opération and resuit of the two devices thus dift'er in that in the 
one the supplemental thread is pushed from the inside outward over 
the cylinder needles, and thereby firmly interlaced in the body of the 
fabric; in the other the supplementary thread is pushed in from the 
outside, and interlaced, "secured," or "caught on the inside of the 
fabric," as the patentée says. 

In the light of the foregoing discussion, it is seen that not only was 
Bellis the first to produce a fleecing ribber and a fleece rib, but he was 
the first to produce a machine which interlaced loops on a double ribbed 
fabric. He was the first to conceive a practical method and means 
for obviating the mechanical difficulties attendant upon the introduction 
of the extra needles. It may, therefore, fairly be said that he fulfilled 
the requirements of a generic invention, in that he devised a 
machine which performed the function of looping on a ribbed fabric, 
a function never performed thereon by any earlier machine, and thereby 
produced a resuit never before produced, namely, a ribbed fabric 
capable of being fleeced, and that in doing this he exercised invention 
of a high order. And inasmuch as there is no prior art limiting Bel- 
lis as the first to produce a machine capable of providing loops on a 
ribbed fabric adapted to be fîeeced, we think bis invention is entitled 
to be regarded as of such primary character as to embrace défendants' 
machine, which performs the same functions of looping and engaging 
a thread in the fabric by a combination of means covercd by the terms 
of the claims in suit, and operating on the same principle, with the sanie 
restdting fleecing capacity. 

It is argued by défendants, and found by the court below, that the 
Bellis invention is not a meritorious one because its machines are in- 
operative or impracticable for successful commercial opération. This 
argument rests upon the following contentions: Bellis, in bis subsé- 
quent patent, No. 574,129, for an improvement, consisting in the addi- 
tion of a ring to his prior machine, says as follows : 

"The tippor peripheral edge, s, of the ring, S, also serves to direct the 
flnislied fabric, which is drawu by suitaljle takeups, downward, so that the 
newly formed backlng loops do not come into the way of the jacks to be noxi: 
actuated, v.'liich, as lias boen found, was tlie case \\here no such ring, S, was 
provided on the machine, the jacks on such machines generaliy catehing tho 
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loop previously formod, and tearing on its upward motion tlie tlireads apart, 
destroying in tliis way tbe backitig, but tliis is entirely obviated by the use 
of the said ring, S." 

Ail the Bellis machines, with perhaps one exception, are provided 
with this ring. Scott & Williams, the owners of one half of the patent 
in suit, hâve patented and make a différent machine, and certain hostile 
experts testify that in their opinion the Bellis machine is impracticable 
for varions reasons. 

This last contention is met b}- proof that the Bellis machines with the 
ring improvement hâve been in successful commercial opération for 
some eight years, and the théories advanced to show why the Bellis 
machines wonld not run successfully are denied by witnesses vvho claim 
to testify from actual observation. 

The Scott & Williams machines are différent in some particulars 
from the spécifie construction of the patent, but the testimony of com- 
plainants' experts, not disproved by défendants, is to the effect that 
thèse machines are within the patented construction. The patented 
ring is an improvement on the original machine, and remédies a defect 
therein. But this is a mère détail improvement, and, in effect, merely 
amounts to an enlargement of the dial of the patent. We are unable 
to see, therefore, how it affects the meritorious character of the inven- 
tion. It is frequently a characteristic of generic inventions that their 
first embodiments work imperfectly, and where the imperfections may 
be remedied, as in this case, by what amounts to a mère readjustment 
of relative sizes, such change does not affect the character of the under- 
lying créative conception. In thèse circumstances, the majority of 
the court is of the opinion that the decree of the court below as to the 
défendant corporation must be reversed, with costs. 

Inasmuch as it does not appear that the défendant Kerman has any 
connection with the infringement, except as an officer of said corpora- 
tion, the bill should be dismissed as to him, with costs. Hutter v. D'e. 
Q. Bottle Stopper Co., 128 Fed. 283, 63 C. C. A. 652. 

The cause is remanded to the Circuit Court, with instructions to 
enter a decree in accordance with this opinion. 
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KOBIXS CONVEYIXG BKLT CO. v. AiO^RICAX ROAD MACII. CO. 
(Circuit Court of Appeals, Third Circuit. June 6, 1906.) 

No. 14. 

1. Patexts — Construction of Ciaims — Riîference to Spécification and 

dhawings. 

AVl:ere tlie meaiiing of tlie language used in the daims of a patent is 
doubtful, or it is susceptible of two différent constructions, the spécifica- 
tion and drawings niay properi}' be retirred to for tbe purpose of ascer- 
taining tlie true construction of tbe ciaims. 

[Ed. Note. — For cases in point, see vol. .38, Cent. Dig. Patents, § 24;î.] 

2. SAME — INFBINGEMENT — SUBSTITUTION OF EQUIVALENTS. 

A pulley revolving on a central shaft and one having trunions revolving 
in bearings at the ends are well known mechanical équivalents, and the 
■substitution of one for the other, which is an élément in a pateuted coni- 
bination, does not avoid infringement. 

3. SAME — IDLEES FOR BeLT CONVEYOES. 

The Robins patent, No. 571,004, for a belt conveyor, ciaims 5 and G 
o£ which cover troughing idlers for supporting such conveyor-belts, were 
not anticijiated, and, in view of tlie superior utility of the device over 
those in prior use and its immédiate commercial .suecess, must be held 
to disclose patentable invention. Also Jield infringed. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 143 Fed. 221. 

Frank Busser and George J. Harding, for appellant 
Harold Binney and Joseph C. Fraley, for appellee. 

Before DALLAS and GRAY, Circuit Judges, and CROSS, District 
Judge. 

CROSS, District Judge. The patent in suit relates to new and use- 
ful improvements in conveyor-belt apparatus. It was issued to one 
Thomas Robins, Jr., November 1?', 1896, is knovk'n as No. 571,604:, 
and was duly assigned to the complainant on the 30th day of Novem- 
ber, 1897. The device is intended for the transportation in bulk of 
coal, ore, minerais, grain, and other hke substances. Conveyor-belts 
vary in width and length according to circumstances, and, to the end 
that they may convey the material without spilling, it is désirable that 
they should be concaved by turning up the edges, giving them a trough- 
like shape. It is also necessary that they should be supported at fré- 
quent intervais to prevent them from sagging, not only of their own 
weight, but more especially because of the load superimposed thereon. 
This support is afforded by rollers or pulleys actuated solely by the 
friction of the belt in passing over them, and they are therefore com- 
monly known as "idlers." It is désirable that thèse idlers should not 
only support the belt as above indicated but should also permit it to 
move over them smoothly and with the least possible friction and dis- 
turbance. The patent in suit embraces the composition and construc- 
tion of a conveyor-belt, and also the idlers or pulleys supporting the 
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same. It is with tlie latter portion of the patent only that we are 
concerned. The claims involved in tlie suit are Nos. 5 and 6, and are 
as follows: 

"(5) The supporthic puUeys, L, K. L, the hollow be.u-uigs, F. therefor, and 
the hoi'ixoiital antl tsini-uii hollow shaits secrired in the Hi\U\ Ixmi l'i ngs, aiul 
the oil devices mounted ou the ends of the tuni-up shafts, snhjitautially as set 
forth. 

"(0) In conihiuation, the two hi'aekets or casthiirs suitably siii>iiortod, the 
horizontal pulley mounted behveeu theui, the turu-xip shatts secuied ui the 
said brackets or castiugs, aud tho pulleys L, loosely turuiug tuereon, siib- 
stautially as set forth." 

The bill of complaint is in the usnal form, and charges the défendant 
with infringenient of the above claims. The défendant dénies infringe- 
ment, and also dénies tlie vaHdity of the patent in suit. Appellant's 
brief, however, lays particular stress upon the défense of noninfringe- 
ment. Conveyor-behs were originally supported by a single horizontal 
cylindrical pulley, upon which the belt rested in a flat position. Later the 
belt was supported and troughed by means of a spool-shaped pulley or 
idler. Botîi of thèse forms, however, proved to be objectionable and 
inadéquate; the former because, as the belt was carried flat, there was 
a constant tendency to spill the load over its sides, and the latter, 
or spool-shaped pulley, because its varying diameter necessarily caused 
the belt in its progress to slip, with résultant friction, loss of power, 
and comparatively speedy destruction. Several patents hâve been cited 
as anticipations of tlie patent in suit, but reliance to show anticipation 
is chiefly placed upon the Healey patent, issued May 21, 1873, and the 
Creager patent, issued November lo, 1887. The Healey patent d;s- 
closcs a horizontal pulley in suitable bearings, with separate side pul- 
leys set at an angle with the horizontal pulley to trough the belt. The 
side pulleys are, however, independently mounted, and do not lie in 
the same vertical plane with the horizontal pulley. The drawings and 
spécifications clearly disclose an arrangement of the pulleys wherebv 
the horizontal pulley is located to a greater or less degree forward of 
the angular or troughing pulleys. The resuit of this construction is 
that any given cross-section of the belt is not supported by the three 
pulleys at the same time. It is first supported at the center b}' the hori- 
zontal pulley, and then, as it advances, it is supported at the sides by 
the angular pulleys. The Healey device was to some extent a paper 
patent, since it never came into gênerai or extensive use. It had ob- 
vious disadvantages. The tcstimony clearly demonstrates that in its 
use there is much more friction upon the belt than in the patent in suit. 
Furthermore, the belt is comparatively soon cracked by sagging be- 
tween the latéral pulleys where it is unsupported by the horizontal pul- 
ley; then, too, the load is not borne so smoothly, nor can it be carried 
up so steep an incline, because of the constant shaking and joggling of 
the belt in passing over rollers adjustcd in difterent vertical planes. 
The Healey patent, although issued about 18 years prior to the patent 
in suit, never seems to hâve suggestcd to any one a construction like 
that of the Robins patent, which was designed to, and does substan- 
tially, obviate ail of the disadvantages just adverted to in the use of the 
Healey patent. The Creager patent is so unlike the complainant's that 
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it requires but slight considération. It shows three rollers in the same 
vertical plane, ail turning upon a common horizontal axis. The side 
rollers, however, are not of cylindrical shape, but are fashioned like 
the ends of an ordinary spool. This construction perhaps lessened, but 
did not, since the side pulleys were not of uniform diameter, obviate, 
the objections inhérent in the solid spool-shaped pulley; the same fric- 
tion, loss of power, and excessive wear upon the belt still existed. With 
respect to the patents just referred to, the défendant, however, takes 
the position that while, possibly, neither of them, considered by itself, 
is like the complainant's or suggests it, yet when it is recalled that the 
Healey patent discloses three c)'lindrical rollers with the side rollers 
set at an angle, but in a différent vertical plane, and that the Creager 
patent shows three pulleys, which, although not cylindrical, are in the 
same vertical plane, the two patents do, taken together, disclose ail 
that is novel in the complainant's patent, and that there was no novelty 
or invention in combining them. We cannot, however, assent to this 
contention. Both patents were old at the time Robins made his inven- 
tion, yet he was the first to arrange cylindrical rollers so as to trough 
the belt, and by operating them in the same vertical plane obviate sub- 
stantially ail of the disadvantages, not only of the Healey and Creager 
patents, but of any other construction known to the art. The device 
in suit was a success from its inception, it came at once into gênerai 
use, and we are satisfied is of manifest novelty and great utility. The 
testimony shows that it practically doubles the life of the belt, because 
of the reduced friction and the regular and constant support which it 
receives. This considération, coupled with its undoubtcd commercial 
success from the outset, would be entitled to turn the scales in favor 
of the validity of the patent, if it were otherwise in doubt. "Where 
the patented invention consists of an improvement of machines pre- 
viously existing it is not always easy to point out what it is that dis- 
tinguishes the new and successful machine from an old and inefïectual 
one. But when, in a class of machines so widely used as those in ques- 
tion, it is made to appear that at last, after repeated and futile at- 
tempts, a machine has been contrived which accomplishes the resuit 
desired, and when the patent ofHce has granted a patent to the suc- 
cessful inventer, the court should not be ready to attempt a narrow or 
astute construction, fatal to the grant." Kevstone Mfg. Co. v. Adams, 
151 U. S. 139, 144, 14 Sup. Ct. 295, 397, 38 L. Ed. 103. "The argti- 
ment drawn from the commercial success of a patented article is not al- 
ways to be relied upon. Other causes, such as the enterprise of the 
vendors and the resort to large expenditures in advertising, may co- 
operate to pron:ote a large marketable demand. Yet, as was well said 
by Mr. Justice Brown in the case of Consolidated Brake-Shoe Co. v. 
Détroit Co. (C. C.) 47 Fed. 894: 'When the other facts in the case 
leave the question of invention in doubt, the fact that the device has 
corne into gênerai use, and has displaced other devices which had pre- 
viously been employed for analogous uses, is sufficient to turn the scale 
in favor of the existence of invention.' I^Crcmcntz v. The S. Cottle Co., 
148 U. S. 5G0, 13 Sup. Ct. 721, 37 L. Ed. 558. At this point we are 
constrained to say that we cannot yield our assent to the argument that 
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the combination of the différent parts or éléments for attaining thp ob- 
ject in view was so obvious as to merit no title to invention. Now, chat 
it has succeeded, it may seem very plain to any one that he could hâve 
done it as well. This is often tlie case with inventions of greatest 
merit. It may be laid down as a gênerai rule, tliougli perhaps not an 
invariable one, that if a new combination and arrangement of known 
éléments produce a new and bénéficia! resuit never attained before, it 
is évidence of invention. It was certainly a new and useful resuit to 
make a loom produce fifty yards a day, when it never before had pro- 
duced more than forty, and we think that the combination of éléments 
by which this was effected, even if those éléments were apparently 
known before, was invention sufficient to form the basis of a patent." 
Loom Co. V. Higgins, 105 U. S. 580, 591, 26 L. Ed. 1177. See, also, 
Topliff V. Topliff, 146 U. S. 156, 164, 12 Sup. Ct. 825, 36 L. Ed. 658; 
Consolidated Valve Co. v. Crosby Valve Co., 113 U. vS. 157, 179, 5 Sup. 
Ct. 513, 28 L. Ed. 939 ; Magowan v. New York Belting Co., 141 U. S. 
332, 343, 12 Sup. Ct. 71, 35 L. Ed. 781; The Barbed Wire Patent, 143 
U. S. 275, 292, 12 Sup. Ct. 443, 36 L. Ed. 154. 

The défendant insists, however, that there is nothing in the cîaims 
under considération which necessarily requires that the axes of the 
three pulleys shall be in the same vertical plane. The claim refers to 
two brackets or castings, suitably supported, with horizontal pulleys 
mounted between thcm, and turn-up shafts are described as secured 
in said brackets or castings. This language indicates, and we think 
means, that the three pulleys are to be mounted with their axes in the 
same vertical plane. The language used, without straining it, permits 
this construction, and a référence to the drawings and spécifications 
removes any possible doubt which might otherwise exist. Moreover, 
it seems to us that a construction of the claim which would require that 
the axes of the pulleys should be located otherwise than in the same 
vertical plane would clearly be forced and unnatural. The construction 
which we hâve adopted is consistent with the other requirements of 
the claim, and certainly does no violence to any of them; but, if any 
doubt existed as to the meaning of the claim, or if it were susceptible 
of two interprétations, it would be both right and proper that référence 
should be made to the drawings and spécifications, not for the pur- 
pose of changing or altering the claim, but to ascertain its true and 
proper interprétation. "In a case of doubt, where the claim is fairly 
susceptible of two constructions, that one will be adopted which will 
préserve to the patentée his actual invention." McClain v. Ortmaver, 
141 U. S. 419, 425, 12 Sup. Ct. 76, 78, 35 L. Ed. 800. "The court 
should proceed in a libéral spirit, so as to sustain the patent and the 
construction claimed by the patentée himself, if this can be done con- 
sistently with the language which he has employed." Klein v. Russell, 
19 Wall. 433, 466, 22 L.'Ed. 116. The claim must be read in the light 
of the description, and, if it be fairly susceptible of two meanings, that 
construction must be adopted which will sustain, rather than defeat, the 
patent." McEwan Bros. Co. v. McEwan (C. C.) 91 Fed. 787. See, 
also, Stilwell-Bierce & Smith- Vaile Co. v. Eufaula Cotton Oil Co., 117 
Fed. 410, 414, 54 C. C. A. 584; Electric Smelting & Aluminum Co. v. 



BOBINS CONVETING BELT CO. V. AMERICAN EOAD MACH. CO. 927 

Carborundum Co., 102 Fed. 618, 42 C. C. A. 537 ; Hogg v. Emerson, 
11 How. 587, 606, 13 L. Ed. 824. Thus interpreted, ail doubts are 
dissipated, and we find that the claim requires that the three pulleys be 
mounted with their axes in the same vertical plane. 

Claim 6 as thus defined is clearly infringed by the defendant's device, 
which bas a, central pulley supported by two brackets, and the équiva- 
lent of turn-up shafts secured in said brackets. The additional brackets 
or supports at the ends are immaterial, and, as one of complainant's 
experts says of them, "they secure the shafts in their bearings as called 
for in claims 5 and 6 of the patent in suit." The substitution of pulleys 
intégral with their central shaft or trunion ends rotating in sockets for 
pulleys loosely revolving on shafts vvhose ends are fixed is too obvious, 
as well as too old in mechanical arts, not to make one the équivalent of 
the other in a case like the présent. It is clearly a case of attempting 
to avoid infringement by the use of mechanical équivalents. The de- 
fendant's devices bave the three-pulley combination for supporting 
and concaving the belt at a single cross section or line, and the pul- 
leys are in the same positions and relations with each other, and 
moimted in the same relative position between brackets, as the patent 
in suit. The form bas been changed to the extent that the pulleys in 
the defendant's device bave trunions revolving in fixed bearings, while 
the complainant's bas a fixed axis, with pulleys turning loosely thereon. 
The onl.y difîferences are inconsequential and manifest évasions. There 
is a constant tendency by those who seek to évade the claims of a patent 
to dwell too much on verbal refinements, and not enough on the real- 
ity and substance of the things to which the language of the claim re- 
fers. This tendency must be avoided in order to do justice to inven- 
tors, and it sometimes must be avoided in order to protect the public 
from too great a scope of the monopoly claimed by the patentée. It 
is true that the law requires that précise invention of the patent should 
be described adequately in the claims, and, if the patentée has claimed 
less than he is obviously entitled to, as manifested in the spécifications 
and drawings, he must suffer the conséquences. But this requirement 
of the law only makes the caution above expressed the more necessary, 
and mère verbal refinement must not be allowed to obscure the real 
nature of the patented invention, if it can be fairly gathered from the 
language of the claims. We are therefore clearly of the opinion that 
the defendant's device infringes claim 6 of the patent in suit. 

Claim 5 is like claim 6, except that it provides for oil devices mounted 
on the ends of the turn-up shafts. Oiling devices of a somewhat simi- 
lar construction and purpose are old, but, as applied and used in the 
patent in suit, whereby the oil passing down the hollow shaft with the 
turn-up ends, and passing through apertures in the shaft, lubricates ail 
of the pulley bearings without the use of separate grease-cups, disclose 
a true combination. The method of oiling adopted by the patent in suit 
is novel, and harmonizes peculiarly well with its hollow shaft and pul- 
ley arrangement. The respondent's oiling device ?''lopts the same 
principle and substantially the same method and construction, so far as 
it can, considering that the complainant's pulleys run loosely upon 
the shaft and the defendant's upon trunions supported by brackets. 
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The patent in suit lias a hollow shaft, throngh which the oil passes to 
lubricate the pulleys, while the défendant uses hollow brackets, through 
which the oil passes to lubricate the trunions of the pulleys. Both hâve 
the oil cups mounted on, or at the ends of, the side pulley, and on or at 
the ends of the turn-up shafts or trunions. They therefore both accom- 
plish the same resuit by the same means, in substantially the same way. 

We therefore conclude that claim 5 is likewise valid, and has been 
infringed by the défendant. 

The decree below will be affirmed, with costs. 



WILLIAMS OALK CO. v. KEMJIERER et al. 

(Circuit Court of Appeals, Third Circuit. June 6, 190C.) 

No. 3. 

1. Patents — Desigîc.s — Subjects Patentable. 

An article to be a proper sulijeet for a design patent miist bt- one wliicli 
by artistie treatment in form and configuration niay be given value froni 
an œstbetic point of view. 

[Ed. Note. — For cases in point, see vol. 38, Cent. Dig. Patents, § 13.] 

2. Same — IIobsesiioe Calk. 

The Williams design patent, No. 20,793, for a horseshoe calk, is void 
because the subject of it is not one patentable as a design. 

3. Same — Ikebis-gement — Horseshoe Calk. 

Tlie Williams patent, No. 6(i(i,583, tor a horseshoe calk. if valid. is 
limited by the prior art and by the proceeilings in the patent office to the 
précise structure shown. As so limited, held not infringed. 

Appeal from the Circuit Court of the United States for the Middle 
District of Pennsylvania. 

For opinion below, see 136 Fed.. 210. 

H. S. Knight, for appellant. 
Archibald Cox, for appellees. 

Before DALLAS and GRAY, Circuit Judges, and CROSS, Dis- 
trict Judge. 

CROSS, District Judge. On December 13, 1898, design letters 
patent No. 29,793, were issued to one John R. Williams for a new, 
useful, and original shape or configuration of a horseshoe calk, and 
on January 23, 1901, letters patent No. 666,.583 were granted to 
said Williams for certain new and useful improvements in horseshoe 
calks, both of which patents were smbsequently assigned to the com- 
plainant. The complainant has filed a bill alleging infringement of 
both of thèse patents, and asking the usual relief in such cases. The 
Circuit Court, on final hearing, dismissed the bill, with costs, both 
on the ground of the invalidity of the patents and because they had 
not been infringed. 

We think the design patent is invalid. Section 4:92.3 of the Re- 
vised Statutes [U. S. Comp. St. 1901, p. 3396] was not intended 
to embrace a patent for such a design as is set forth in the design 
îetters patent under considération. It was intended, in order that 
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a design might be patentable, that it should of itself, as an artistic 
configuration, présent something new and useful from an aesthetic 
point of view. Within the meaning of the act, there is nothing 
artistic, ornamental, or décorative in the design of a horseshoe calk; 
it is essentially a mechanical, and not an œsthetic, device. It is im- 
possible to suppose that it should be bought or used because of 
its œsthetic features. Its success as a calk would dépend upon its 
useful. and not its artistic, character. As was vvell said in Rowe v. 
Blodgett & Clapp Co. (C. C.) 103 Fed. 873: 

"Desisn patents refer to appenrance, not utility. Tlieir object is to onconr- 
age \Yorks of art and décoration wliich appeal to the eye, to tlie œstlietie 
émotions, to the beautiful. A horseshoe call; is a jnere bit of iron or steei, 
not iiitended for display, but for an obscure use, and adapted to be applied to 
the shoe of a horse for use in snow, ice, and mud. Tlie questions an 
examiner aslcs himself whiie investisatins; a dovico for a design patent are 
not 'What will it do?' but 'IIow does it look? Wliat new elïect doe= it produce 
upon tlie eye?' The terni 'useful' in relation to designs means adaptation to 
producjng pleasant émotions. There must be originality and beauty ; mère 
mechanical skill is not sufîicient." 

The views thus expressed by Judge Townsend were affirmed by 
the Circuit Court of Appeals for the Second Circuit in 112 Fed. 61, 
50 C. C. A. 120, and fuUy express oiir own as to this patent. 

The mechanical patent of the complainant bas only one claim, as 
f oUovvs : 

"A horseshoe-calk constructed with an attaching screw-shank. a square 
base, l'adial blades having vertical flatteiied beveled edges, vertical straight 
sides, and rounded, beveled, outw;n'dly-tai)ering knife-edge lower ends, pro- 
viding a conoidal-shaped tread, and arching recesses betvveen the blades be- 
neath the square base, the widening of the iimer ends of the blades to form 
the arching recesses, preventjiig tlie calk frinii becomiug couipletely worn 
down, so as to leave a \Yrench-hold." 

This claim apparently contains seven éléments which are set forth 
with unusual particularity and minuteness. Without considering the 
question of the validity of this patent, it is sufficient to say that even 
a cursory examination of the prior art discloses a necessity for the 
restrictions which the patentée imposed upon himself when he phrased 
his claim with such guarded and minute particularity. This was not 
donc idly or of choice, but because it was not otherwise possible for 
him to disclose anything that savored of novelty or invention. 

It is perhaps true that the exact form of construction claimed by 
this patent cannot be found in any other one patent of prior date, 
but ail, or substantially ail, of the éléments it embraces can be re- 
peatedly found in the prior art. For example, we find the square 
base, the screw attachment, the radial cruciform blades, the vertical 
straight sides, the arching recesses between the blades, and the 
conoidal shaped tread. It is obvions that the foregoing embrace the 
salient features of the complainant's device. The necessity vidiich so 
conspicuously controlled the patentée in minutely particularizing and 
qualifying the éléments of his claim becomes ail the more apparent, 
when we examine the file-wrapper of the patent in suit. Such an 
14.5 F.— 59 



930 145 FEDBEAL REPORTER. 

examination discloses that he was compelled over and over again 
to amend and narrow his claims in order to avoid the prier art, and 
prevent the rejection of his -application. Thus the file-wrapper shows 
that Williams first claimed for calks with the ends formed with 
bevels, and again with rounded lower ends. Thèse were rejected; 
the examiner saying: 

"Tliere is no invention wliatevor in roundins ofl: or boveling the cntting 
edges as d«sirecl, tliis being a niatter of niere clioice in sliapes, and inevitably 
i-esulting froni the ordinary wear of the slioe for a few hours or days." 

After such rejection the claims were amended, so that they re- 
spectively read having "beveled lower ends," "rounded lower ends," 
and "beveled and rounded lower ends." Thèse amended claims were 
in turn rejected for substantially the same reasons as those given for 
the prior rejection. The claims were then consolidated and amended 
so as to read with "rounded beveled outwardly tapering knife-edge 
lower ends, providing a conoidal tread" ; the applicant adding at the 
foot of his amendment the following: 

"The single claim now presented is restricted to a construction not foiind 
in the références, and which comprises a conoidal tread of peonliar con- 
strnction." 

This amendment was likewise rejected, the examiner stating that: 

"The arehing reeesses, the beveling and the knife-edges are fully disclosed 
in the art. [See O'Neill.] The conoidal tread lias been commented on pre- 
viously. The slight différence shown is a matter of degree rather than of 
invention." 

The claim was then put in the form in which it appears in the 
patent, and as thus framed was at first rejected, but was subsequently 
allowed and the patent issued. 

This brief synopsis of the file-wrapper, taken in connection with 
what has been said in relation to the prior art, demonstrates that the 
claim if upheld, must be narrowly and strictly construed. The 
waivers and disclaimers of the file-wrapper were acquiesced in by 
the patentée in order to obtain his patent, and he is estopped from 
denying their force and effect. 

"Where an applicant for a patent to eover a new combination is compelled 
by the rejection of liis application by the Patent Office to narrow his claim 
by the introduction of a new élément, he caimot after the issue of the patent 
broaden his claim by dropi)ing the élément which he was compelled to include 
in order to secure his patent" Shepard v. Carrigan, 116 U. S. 593, 597, 6 
Sup. et. 493, 29 L. Ed. 723. "It is well settle<l that the claim as allowed must 
be read and interpreted with référence to the rejected claim and to the prior 
State of the art, and cannot be so construed as to cover either what was re- 
jected by the patent office or disclosed by prior devices." Hubbell v. United 
States, 179 U. S. 77, 80, 21 Sup. Ct. 24, 45 L. Ed. 95. 

When the claim is construed as we hâve indicated that it must be, 
it does not appear open to question that the défendants' device does 
not infringe the complainant's. Its patent is distinguished from the 
prior art, if at ail, solely by the construction appearing at the end 
or tread of the calk. The patentée claimed as to this part of his de- 
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vice two rounded cutting or knife-edged surfaces, such as are plainly 
indicated in figures 1 and 4 of the drawings accompanying the patent 
and hère reproduced. 








Tlie défendants' calk is of entirely dissimilar construction, as a 
glance at the subjoined diagrams will show. 



JFvg.ft 



JF'i^.Z. 



/V-J. 






They are net knife-edgcd, they are not rounded, tliey are not out- 
wardly tapering, they are not vertical, and are rounded rather than 
beveled, but, if beveled, they are only sHghtly so, and at the lower 
ends. The above différences are disclosed by an inspection of the 
diagrams and exhibits in the case. If, in addition to sucli inspection, 
an attempt were made to apply the language of the claim of the 
patent in suit to tlie défendants' device, it would be unsuccessful, 
except in two or three particulars. The screw-sliank attachment, the 
square base, and the arching recesses between the blades beneatlr the 
square base of the two devices might be sufficiently described in the 
same terms, but in ail other respects language which would adequately 
and appropriately define the one would be entirely inadéquate and 
inappropriate to define the other. In suggesting, as we hâve just 
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done, that perliaps three of the éléments of the daim of complainant's 
patent can be found in the défendants' alleged infringing device, we 
hâve allovved much more than is granted by the défendants' expert, 
who says : 

"Of the seven éléments of this claim, I cnn fiiid, therefore, but one whicli is 
unquestionably présent, namely, the scre'.v-sliiiuk. The second and third, 
namely, tlie square base and radhil blades, bave at the best but an nnpertect 
représentation. The fourth, sixth, and seveuth éléments are certainly absent, 
even ou the most libéral construction." 

Then, after expressing the opinion that the complainant's patent 
discloses no patentable novelty, he adds : 

"It Is obvious, however, that witli three of the seven éléments of the com- 
bination entirely absent from the exhlbit [defendants'l uuder considération, 
and with three of the remainins but impei'fectly représente^, it is impossible 
to consider the exhibit as an embodiment of the couibiuation of éléments 
recited in the claim of the patent in suit ' 

But, as was said by the court below: 

"The signiticant point of différence to that where the claim rcomplainant's] 
calls for blades with strictly vertical sides deA-eloping into eompletely roundcd 
ends, the défendants, after narrowing down their callvs by tapering the sides, 
eut olî the ends of the blades so as to form a sort of truneated pyramid or 
cône; the cruciform radial effect being at the same time retained, and an 
effective gripping surface provided by a notching or pointing of the ends. 
Form hère is essential, and eiiuivalency of function counts for little in view 
of the prior art, as well as the express ternis of the claim." 

If the complainant held a basic or initial patent, a différent view 
might perhaps be taken of the case, but confined as its patent is in 
its scope, and limited as it must be to the précise wording of its 
claim, we do not hesitate to say that the défendants' device is not 
an infringement. 

The decree below, dismissing the bill, with costs, is afHrmed. 
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CORTELYOU et al. v. CHARLES E. JOHNSON & CO. 

(Cil-cuit Court of Appeals, Second Circuit March 16, 1906.) 

No. 139. 

1 Patents — Coxtributoet Infrixgemekt — Limitation of Doctbine. 

Tlie doctrine of contributory intringemeut sliould be limited to cases 
wliere tbe articles Roid are either parts of a patented corabination or deviee, 
or are produced for tlie sole purpose of bcing so used as to constitute m- 
fringement, and should not be extended to apply to ordinary and staple 
articles of commerce, used in conntx;tion with a patented machine, be- 
cause the patentée sells or licenses such machine upon tlie conUition 
that he alone shall furnish such articles. Towusend, Circuit Judge, dis- 
seuting. 

[Ed. Note.— For cases in point, see vol. 38, Cent. Dig. Patents, §§400- 
402. 

Contributory infringement of patents, see note to Edison Electric L. Co. 
V. Peninsular Light, P. & H. Co., 43 C. C. A. 480.] 

2. Same — SurriciENCY op Proof. 

Evidence considered, and hehl insufficient to sustain the burden of proof 
resting on a complainant to show that défendant had knowledge of restric- 
tions contained in the licenses granted by complainant to users of its 
patented machines, so as to charge défendant with liability for contribu- 
tory infringement in selliug an article to such users to be used in violation 
of such restrictions. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

This is an appeal from a decree of the Circuit Court Of the United States 
for the Southern District of New York, awarding an injunction restraining the 
défendant from selling ink to the licensees of a machine kuown as the "rotary 
neostyle." This macliine is made under letters patent No. 584,787, granted 
June 22, 1897, to Henry W. Lowe, and is sold with the following notice at- 
tached : 

"License Agreement. 

"This machine is sold by the Neostyle Company with the license restriction 
that it can be used only with stencil paper, ink, and other supplies made by 
the Neostyle Company, New York City." 

The défendant is not charged with direct infringement of the Lowe patent, 
but is charged with contributory infringement, in violation of the license agree- 
ment. 

The opinion of the Circuit Court is reported in 138 Fed. 110. 

Francis T. Chambers, for appellant. 

Samuel Owen Edmunds and Edmund Wetmore, for appellees. 

Before COXE and TOWNSEND, Circuit Judges, and HOET, Dis- 
trict Judge. 

COXE, Circuit Judge. In the case of Cortel3'ou v. Lowe, 111 Fed. 
1005, 49 C. C. A. 671, this court fully accepted and approved the déci- 
sion in the Heaton Peninsular Button-Fastener Case (77 Fed. 388, 25 
C. C. A. 267, 35 L. R. A. 728), and by so doing made it, in effect, the 
law of the Second Circuit. The opinion of Judge Lurton in the Pen- 
insular Case covers the entire field of controversy and présents the 



934 145 FEDERAL EEl'OETEK. 

arguments, and ail tlie arguments, in support of the complainants' con- 
tention. It is a clear, comprehensive and convincing exposition of the 
law as applicable to the facts as stated in the biU and admitted by the 
demurrer, and, upon similar facts, is as controlling upon us as if it 
were originally promulgated by this court. The fact that the court is 
now difïerently constituted is, of course, quite immaterial. If entitled 
to be considered at ail upon a question of gênerai significance, like that 
under considération, it should operate as an additional reason for ad- 
hering to existing conditions. It is the court, not the individuals cora- 
posing it, that déclares the law; and it would be unseemly, to say the 
least, to review propositions previously established, even though as an 
original question we might hâve been led to a différent conclusion. 
Cimiotti Co. v. Nearseal Co., 123 Fed. 479, 59 C. C. A. 58. 

The Lowe Case arose upon the same gênerai contention which is 
made in the case at bar, namely, the alleged unlawful sale of ink to the 
licensees of the Neostyle machine. The injunction order, which was 
there affirmed, enjoined the making, selling or offering for sale of any 
duplicating ink adapted for use on restricted rotary neostyles with in- 
tent that such ink shall be so used. It is true that an estoppel was 
alleged in the bill by reason of the fact that the défendant, Harry W. 
Lowe, is the inventor and had assigned to the complainant the patent 
not only but the secrets and formulas for the manufacture of the ink 
and had agreed not to engage in the manufacture and sale of said ink. 
Harry W. L,owe did not défend the suit and it is very doubtful whether 
the estoppel alleged couldbe urged against John C. Lowe. Granting 
that it could be, it is apparent that it was not relied upon either in the 
Circuit Court or in this court, where the affirmance rested solely upon 
the concurrence of the court in the doctrine of the Peninsular Case. 

No two cases are identical upon the facts. Différences can always 
be pointed out, but the question for the court to détermine is are the 
différences of such a character as to induce the court to believe that if 
the facts in the second case had been présent in the first case the same 
resuit would hâve been reached ; in other words, are the cases the same 
in principle? The Peninsular and Lowe Cases hâve been generally 
followed in this and other circuits, sevcral of the causes being unre- 
ported, but see Cortelvou v. Carter (C. C.) 118 Fed. 1028; Brodrick 
Co. V. Mayhew (C. C.) 131 Fed. 92, affîrmed (C. C. A.) 137 Fed. 696. 
We therefore feel ourselves controlled by the Peninsular and Lowe 
Cases upon every point where the facts cannot be fairly distinguished. 
but, on the other hand, for reasons hereafter stated, we are of the 
opinion that the doctrine of those cases should not be extended to cover 
cases where the record shows a substantial distinction. 

The majority of the court, consisting of Judge HOLT and the writer, 
is of the opinion that the decree at bar pushes the doctrine of contrib- 
utory infringement to its extrême limits if, indeed, it does not trans- 
gress those limits. The doctrine originated in a désire to securé to a- 
patentée complète protection in ail the rights granted him by the patent, 
but it was confined to those rights ; it went no farther. One who sold 
an élément of a patented combination, which could not be used except 
in an infringing combination or device, was not permitted to reap the 



COETELYOU V. CHARLES E. JOHNSON & Ca 935 

benefits of such sale. He did not himself directly infringc, but he pro- 
moted the infringement of others by putting in their hands a device 
which could only be used in violation of the patent. When confined 
to articles, whether covered by the patent or not, which are made for 
the express purpose of inducing infringement and are not intended for 
any legitimate use, the doctrine of contributory infringement is log- 
ical, just and salutary. But we doubt the wisdoni of extending it to 
the ordinary commodities of life, used in connection with a patented 
machine, because the patentée sells or licenses the machine upon the 
condition that he alone is to furnish thèse commodities. Care should 
be taken that the courts, in their efforts to protect the rights of paten- 
tées, do not invade the just rights of others, engaged in legitimate 
occupations, by creating new monopolies not covered by patents and 
by placing unwarrantable restrictions upon trade. We think it is 
clear that the doctrine may be carried far enough to produce such 
results. For instance, should the patentée of a fountain pen, by such 
a notice as we hâve under considération, be permitted to hold as an 
infringer one who sells ink to the owner of the pen even though he 
knows of the restriction? To compel the dealer to make inquiries 
and take the précautions necessary to save himself from being sued 
as an infringer would place intolérable burdens upon business. 
Should the patentée of a motor car, by such proceedings, be able to 
hold the monopoly on ail gasoline used in its propulsion, or the pat- 
entée of a stove or a refrigerator hâve an action of infringement 
against one who furnishes ice or coal, respectively, to its owner? 
Thèse may seem to be extrême cases and yet they are not so far be- 
side the mark as may at first appear. It was stated at the bar that 
among the "supplies" necessary for the opération of the neostyle were 
oil and varnish. It is not easy to perceive how a machinist who 
lubricates the machine and the painter who varnishes it can escape 
the charge of infringement. If the doctrine be driven to its ultimate 
conclusion the merchant and the consumer may find themselves en- 
meshed in a network of monopolies embracing ail the necessaries of 
life. No one may safely sell coffee to the consumer but the patentée 
of bis coffee mill, no one can furnish him flour but the patentée of his 
baking pans and he may yet be compelled to buy milk from the 
patentée of his milk can and soap from the patentée of his bath tub. 
It is manifest that the doctrine may be expanded ad infinitum. We 
incline to the opinion that the line should be drawn to include those 
articles which are either parts of a patented combination or device 
or which are produced for the sole purpose of being so used and to 
exclude the staple articles of commerce. 

For thèse reasons we think that the complainants should be con- 
fined strictly to existing law and that the doctrine should not be ex- 
panded so as to brand as a wrong-doer one who, having no agreement 
express or implied with the patentée, sells to the public commodities 
needed in the ordinary affairs of life. 

We are, of the opinion also that the complainants hâve not shown 
sufficient notice of the terms of the license agreement to bring them 
v/ithin the law of the Peninsular Case. In that case the bill alleged. 
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and the demurrer admitted, that the défendants "with full knovviedge 
of this method of putting complainants' monopoly in gênerai use are 
making and selling Staples adapted only to use with thèse machines." 
In this case, as in ail cases, the burden is on complainants to prove 
infringement by a prépondérance of évidence. The defendant's knovvi- 
edge of complainants' "'selling plan" is specifically alleged in the bill 
and denied in the answer. It must be proved. The presumption 
drawn from the fact that the machine was largely advertised and 
therefore the officers of the défendant must hâve knovvn its character 
is entitled to little vveight in the face of the explicit testimony of thèse 
officers that they did not knovv. Having assumed that they had 
knowledge of the machine the next presumption is that "they doubt- 
less inspected the Neostyle Company's ink used thereon." Ail this is 
plausible but insufficient. 

The foundation of the complainants' action is defendant's knowl- 
edge, not of the machine, not of the ink, but of the restriction agree- 
ment which alone made the sale of ink to the owners of the neostyle 
machines unlawful. The défendant had a right to sell to the owner 
of a machine, sold without the restriction, and there was nothing un- 
lawful in selling to an owner of a machine having. the notice thereon 
unless the défendant knew of such notice. The défendant is an old 
and well known establishment, having been engaged in the manufac- 
ture and sale of ink for many years. The proof shows that it made 
six sales in ail of stock ink.to be used on neostyles, but it also appears 
that there were a number of machines in use at the time of defendant's 
sales which were sold free from ail restrictions and there is no proof, 
except in one instance, that there was a "license agreement" on the 
machine at the time of the sale by défendant, much less that the de- 
fendant knew of the agreement. In no instance did the défendant 
solicit the sale ; it merely booked orders received. The only testimony 
which tends to show knowledge, and the only testimony establishing 
a sale in the Southern District of New York, relates to two sales to 
Barney Gerber who was employed by the complainants to procure a 
sale, in New York, of ink for a machine having on it the license 
agreement. In fact the notice was not the one now relied on, but 
one which was abandoned several months before any of the acts com- 
plained of in this controversy. 

We are of the opinion that this transaction offers insufficient basis 
to sustain this action. The sale was not solicited by the défendant, 
but by the complainants. As Gerber was acting for the complainants 
it isclear that he was not induced to infringe relying upon any state- 
ment of defendant's agent who made the sale. They could not suffer 
any in jury from such a transaction. Furthermore, though we are 
convinced that Randall, defendant's salesman, read the restriction no- 
tice it is évident that he misunderstood its import as he assured 
Gerber that no trouble would follow from buying the defendant's 
ink as it was not patented. 

We are convinced that the prépondérance of évidence is to the ef- 
fect that the défendant did not know the nature of the accusation 
against it until the bill was filed. No reason appears why the com- 
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plainants should not hâve notified the défendant by letter, or other- 
wise, of the précise nature of their contention as they seem to hâve 
done in other instances. Instead of doing so they hâve preferred to 
leave this most important branch of their case to conjecture and to 
the unsatisfactory testimony of one who was employed by them to 
play the part of a contributory infringer at the alleged instigation of 
the defendant's salesman who was located in New York. 

The decree is reversed and the cause is remanded to the Circuit 
Court with instructions to dismiss the bill. 

TOWNSEND, Circuit Judge. I concur in the reversai of the de- 
cree solely on the ground that the évidence is insufficient to show that 
the défendant had notice that the Neostyle for which the ink was 
ordered had been sold under any restriction. 

I cannot concur in the argument of the majority of the court that 
a theoretical public poHcy should be permitted to deprive a patentée 
of his rights conferred by the grant of the patent. The Suprême 
Court of the United States, referring to the décisions declaring the 
rights of the patentée and their limitations, says in the récent déci- 
sion in Bernent v. Harrow Co., 186 U. S. 70, 22 Sup. Ct. 747, 46 L. 
Ed. 1058: 

"Thèse eases are citcd in tbe opinion of the court in the case of Heaton Pe- 
nlnsular Co. v. Eurelia Specialty Co., supra. Notwithstanding thèse exceptions, 
the gênerai raie is absoiute freedom in the use or saie of rights under tlie pat- 
ent laws of the United States. The very object of thèse laws is monopoly, and 
the rule Is, with few exceptions, that any conditions which are not In their 
very nature Illégal with regard to this kind of property. Imposed by the pat- 
entée and agreed to by the licensee, for tJie rlght to manufacture or use or sell 
the article, wlll be upheld by the courts." 

And, as the Court of Appeals said in Heaton Peninsular Co. v. 
Specialty Co., 77 Fed. 288, 25 C. C. A. 267, 35 L. R. A. 728: 

"As to the riglit to use the Invention, he, the purchaser, Is obviously a 
Ucensee, having no interest In the monopoly created by the letters patent." 

In my view of the case, the reasoning of the majority of the court 
is contrary to the law as laid dovi'n by the Suprême Court and by the 
courts in the various circuits, and virtually reverses our décision in 
111 Fed. 1005, 49 C. C. A. 671, adopting and approving that of the 
Circuit Court of Appeals for the Sixth Circuit in Heaton Peninsular Co. 
V. Specialty Co., supra. But, apart from thèse considérations, the whole 
argument ab inconvenienti of the majority of the court, based on the 
dangerous doctrine that public policy may nuUify existing laws be- 
cause said laws may be perverted by future unwarranted applica- 
tions or extensions thereof, seems to be fallacious in theory and un- 
warranted in fact. It is met by the admission of the appellants, which 
is abundantly established by the authorities, that by a properly word- 
ed contract in the form of a lease ail the advantages sought to be 
secured by the owner of the patent may be effectually protected. The 
only contention hère is that this is a case of a sale, and that a sale 
of a patented article removes it from the monopoly of the patent. 
Furthermore, the self-interest of the patentée, seeking to dérive a 
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profit from his patent, will sufficiently protect the public against bur- 
densome or unreasonable restrictions upon its use. Let us suppose, 
however, that a patentée having a valuable invention wishes to protect 
himself against the ruin of its réputation by the use of improper or 
dangerous material. Will it be claimed in the case of a patent gun, 
for example, adapted for use only with a certain kind of powder, that 
the owner of the patent may not sell the gun on condition that only 
said certain kind of powder shall be used therein? Or, in the case of 
a délicate mechanism, that it shall only be used with a certain kind 
of oil or chemical préparation furnished by the owner of the patent? 
Or suppose, as in the case at bar, the patentée, having created an in- 
vention which is of great benefit to the public, finds that his chief 
profit may be derived from selling the patented article at a nominal 
figure to the public, on condition that the public shall use certain un- 
patented materials in connection with it. Is it so that a patentée who 
has a right to withhold the use of his invention altogether from the 
public may not thus secure the profit from its use and greatly in- 
crease its sales by selling it at a priée below its cost, under conditions 
whereby the sole profit to be derived by him from the benefit thus 
conferred upon the public shall be by the purchase of materials to be 
provided by him? If a patentée, desiring to protect himself in the 
use of a lamp, for example, may do so by a lease on the condition 
that only a certain kind of oil shall be used therein, may he not, in 
the same way, protect himself by sales of mantels to be used only on 
said lamps, but which could not be leased because tliey perish in the 
using? 

If any attempts to unwarrantably impose an onerous monopoly, 
such as are suggested by the majority opinion, should hereafter be so 
presented as to call for the interposition of a court of equity, we 
think the machinery of such court would be adéquate for that pur- 
pose. It will be suflficient, however, to consider the question when it 
arises. No such question is presented in this case. 
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JBOLIAN CO. V. HARRY H. JAELG CO. 
(Circuit Court, S. B. New ïork. January 30, 1906.) 

On Motion for Preliminary Injunction. 

Harold Binney, for the motion. 
Charles Neave, opposed. 

PER CURIAM. This motion is predicated on a daim of contrib- 
utory infringement of a patent sold under a license agreement. The 
questions invoh'ed hâve been recently considered and disposed of in this 
circuit, and injunctions hâve been granted in similar cases by Judge 
Lacombe, of the Circuit Court, and Judge Ray, of the District Cçurt. 
While the case at bar may be distinguished in some of its aspects from 
the other cases, yet we are constrained to grant the motion on the au- 
thority of the previous décisions. This disposition of the case is made 
solely in view of the prior décisions, and is not to be taken as an inti- 
mation as to the probable disposition of the case of Cortelyou v, John- 
son, 145 Fed. 933, in the Circuit Court of Appeals. 
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(Circuit Court, W. D. New Yorli. April 30, 1906.) 

No. 207. 

Patents — Invention — Manifoldinq Salesbooks. 

The Becli patent, No. 647,934, for a manifolding salesbook and holder, 
tlie purpose of the Improvement being to facilita te the manipuiating of the 
leaves without soiling the Angers with the carbon sheet, was not antioi- 
pated, and in view of the success of the device shown must be conceded 
invention. Also held infringed. 

In Equity. On final hearing. 

M. B. Philipp and H. H. Rockwell, for complainants. 
Warfield & Duell, for défendants. 

HAZEIv, District Judge. This suit in equity is brought for the in- 
fringement of the second and third claims of letters patent No. 64-7,- 
934, issued April 34, 1900, to Warren F. Beck for "manifolding sales- 
book and holder." The défenses are want of patent ability, prior use, 
and anticipation. A phase of this controversy was heretofore con- 
sidered by this court (185 Fed. 499) on demurrer to the bill, and the 
patent held invalid for want of invention and novelty, on the ground 
that the variation from the prior art was of a trifling character, not 
calling for the exercise of the inventive faculty and was perfectly ob- 
vions to those engaged in the manvtfacture of such devices. A decree 
was allowed dismissing the bill, and on appeal the Circuit Court of 
Appeals, without opinion, reversed such decree and required the de- 
fendants to answer. The cause is now submitted on final hearing. It 
may be fairly presumed that the appellate tribunal was of opinion, not 
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only that the grant of the letters patent required evidential facts to 
négative the assertion of want of novelty, but also that the daims on 
their face were not palpably lacking in patentability. Upon the for- 
mer hearing it was thought that complainants' claim to invention rested 
solely in the cutaway portion of the carbon sheet, which exposed the 
underlying sales sheet and enabled manipulation of the leaves without 
soiling the fingers by contact with the carbon. The patent, however, 
is for a combination with a manifold pad of a transfer sheet overly- 
lug the leaves thereof and having a space clipped therefrom ; the trans- 
fer-sheet folded over the loose ends of the assembled leaves of the 
pad and concealing such free ends, except where exposed by the clip- 
, ped-out portion of the carbon. Thus access to such loose ends is pre- 
vented, except at the cutaway portion of the carbon, which cutaway 
part enables taking hold of the free ends to withdraw the leaves with- 
out manipulating or touching the carbon. Complainants claim that, by 
this arrangement of placing the thumb spacing at or near the free 
ends of the leaves of the manifold pad, exposing a portion thereof, 
the remainder of such free ends being otherwise concealed by the car- 
bon sheet, a novel and patentable resuit was attained. Hence it ap- 
pears that the claims involve something more than the mère cût-out 
portion of the carbon at the free ends of the leaves for the purpose of 
facilitating their removal from the pad without soiling the fingers. 
The utility of the structure is not denied. 

According to the patentée the prior art contained many imperfec- 
tions which retarded the convenient use of the manifolding salesbook. 
Manipulation of the carbon by inserting the same between the original 
and duplicate leaves with danger of soiling the fingers, the inability 
to utilize the entire leaves of the pad because the carbon did not com- 
pletely cover the same, the liability of tearing the carbon sheet in with- 
drawing the original and duplicate leaves, the necessity of textile 
fabrics for the carbon and of specially made holders to clamp the car- 
bon sheet, are some of the defects cited by complainants to substan- 
tiate their claim for novelty and utility in the Beck device. Stress 
is placed upon the requirements of the trade that the carbon sheet 
must completely rest upon or overly the leaves of the pad, otherwise 
a complète transfer of the writing on the original sheet would be im- 
possible. Is complainants' assertion substantiated by the évidence? 
Was an advance made by the patentée in a field of invention circum- 
scribed and extensively delved into by others? The spécification, 
in récognition of the state of the art, says: 

"lAIy invention relates to Impcovenients in the pads UPed by merchants and 
others in talting manifold copies of orders, etc., and to the holders for such 
pads; the objects of my improvements being: First, to provide a simple and 
cheap form of holder wlierein a pad and a carbon or transfer sheet may be 
placed and replaced indppendent of one anotber ; and. second, to provide 
means for manipulating the leaves of the pud without toui^hiug tUe transfer 
sheet with the Angers." 

Claims 2 and 3 read as follows: 

"(2) The combination, with a manifold-pad, of a holdor or cover therefor 
having a carbon or transfer-sheet secured thereto, said transfer-shpet l>eing 
folded over upon the leaves of the pad at their free euds and having a portion 
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eut away to expose a portion of tbe leaves at or near their free ends for the 
purpose set forth. 

"(3) The combination, wlth a manifold pad. o( a carbon or traiisfer sheet 
normally resting upon the top of the pad and overlying the leaves thereof, 
said transfer-sheet having a portion eut away to expose a portion of said 
leaves at or near their free ends for the purpose set forth, the leaves at their 
free ends being otlierwise ooncenled by the transfer-sheet." 

The second claim describes three éléments, viz. : A manifold pad, a 
holder therefor, a carbonized sheet folded over upon the leaves of the 
pad at their free ends ; such carbon sheet having a portion eut away to 
expose said free ends of the leaves. Claim lî has two éléments, a pad 
and a carbon sheet overlying the leaves and having a portion eut out to 
expose the leaves at or near their free ends ; the leaves at their free 
ends being otherwise concealed by the transfer sheet. The gênerai ai- 
rangement of the pad in question prevents taking hold of the leaves 
except where the carbon is eut out, and hence the underlying leaf is 
removable without touching the carbon sheet. That the cutaway por- 
tion must always be located at or near the free ends of the leaves, the 
free ends being otherwise concealed by the transfer sheet, would seem 
to be of the essence of the claims. Several forms of manifold pads 
for duplicate and triplicate Copies are mentioned in the spécification, 
and the inventer does not confine himself to the specified manner of 
fastening the transfer sheet in the holder. He expressly states that the 
carbon sheet may be attached to the holder by means of bails snapping 
over bosses, or when used vi'ithout a holder may be pasted on the back 
of the pad. In brief, a broad claim is made for a manifolding pad 
combined with a transfer sheet having a portion eut away at or near 
the free ends of the leaves ; the free ends of the leaves being otherwise 
concealed by the carbon sheet, and the object of the construction, as 
stated, being to enable removing the leaves without lifting the transfer 
sheet. In this situation the c^uestion is wdiether the prior art disclosed 
this device? 

Défendants contend that the patent in suit is completely anticipated 
by the patent to Oldfield, No. 517,359, owned by défendants. This 
patent undoubtedly closely approaches the Beck invention. The Old- 
field manifolding books in évidence are so-called side carbon books 
with a margin at the top side of the carbon sheet and a cutaway por- 
tion in the same at the lower right-hand corner. The spécification 
points out that the carbon may be placed between the original and 
duplicate leaves by handling the upper broad uncarbonized margin 
thereof without danger of smutting the fingers. The functional object 
of the cutaway portion of the carbon sheet is not spécial! y referred 
to in the spécification, although the drawing attached to the patent 
shows such spacing at the lower right-hand corner. The transfer 
sheet in this patent is attached to the side and does not fall over the 
free ends, nor is the cutaway portion in the carbon sheet at or near the 
free ends, nor the manner of manipulation of the carbon and leaves 
like that of complainants' device. The free ends of the leaves are at 
the top of the pad, and, if the cutaway portion in the carbon sheet 
were at that end, it is thought the same resuit would follow as de- 
scribed in claim 3 of the patent in suit. The gênerai arrangement of 
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the Oldfield pad warrants the inference that the principle use of the 
spacing was to remove the duplicate sheet without detaching the car- 
bon, in the avant the same had not been torn ont with the original. 

Tha next point relates to the prior public use of tha embodiment of 
the patent in suit. The Mooney book manufactured by the défend- 
ant in 1895, has a cover with a carbon holder which consists of a wire 
extending from tha upper to the lower end of the cover. To this wire 
is attached a clamp extending across the cover, but being shorter in 
width by half an inch. The carbon sheet which covers the leaves is 
firmly held ovar their free ends by the clamp. There is a notch or 
space eut out from tha lower right corner of the carbonized sheet 
which défendants contand performs the functions of the patent in suit. 
Other Mooney books in évidence show the carbon sheet attached to 
the clamp which extends tha antire breadth of the pad and without 
the notch at the lower right-hand corner. Complainants argue that 
the notch in the Mooney book was the resuit of a faulty construction 
occasioned by defendant's inability to supply a clamping device of suf- 
ficient width to hold the carbon sheet of the dimensions desired by Mr. 
Mooney; that the dimensions of the pad ordered by him were greater 
th^n the standard width, and to supply his order the défendants used 
a holder of standard width which for convanience necessitated cutting 
out a portion of the carbon. In short such construction was acci- 
dentai and naver dasigned for the function of complainants' device. 
This point is thought to hâve force, in view of the fact that défend- 
ants did not set up the pad in question in the original or first amend- 
ed answar, and apparently the same came under their observation dur- 
ing the progress of the hearing. However, it is thought the Mooney 
structure does not disclose the éléments of the daims in suit and was 
not intended to be operated in the manner of the Beck patent. De- 
fendants gave évidence to show that the Mooney pad was commonly 
used in precisely the same way as the Beck invention; tha notch being 
used for thumb spacing. My impression, however, is that the original 
method involved raising the clamping device to which the carbon sheet 
was attached to withdraw the original laaf lying thereunder and not 
the use of the clipped-out portion for that purpose. Moreover, the 
carbon sheet of the Mooney pad was not combined with the pad as 
to fold over and conceal the loose ends as specified in claim 3. 

The Mandel triplicate book, manufactured by défendants in 1895, 
has two carbon sheets, the second of which is notched at the upper 
right-hand corner to facilitate handling the first without soiling the 
fingers. The carbons are placed in the center of the book ; the leaves 
being numbered on either side thereof. This exhibit manifestly does 
not disclose claims 2 and 3. The character of the évidence in relation 
to the Binner book does not warrant its considération to invalidata 
the patent in suit. Considérable testimony was given to show that in 
1896 and 1897 the Binner company was engaged in manufacturing a 
salesbook which had a corner of the carbon slipped out to expose the 
undarlying leaves and facilitate handling thereof. But the testimony 
in this regard is not strictly harmonious, and, in the face of com- 
plainants' contrary showing, a reasonable doubt arises as to its accu- 
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racy. An examination of the prior art, as shown in the patents to 
Frink, the Carter reissue, Randall, Kinnard, and Oldfield, would seem 
to indicate that invention was required to improve tlie manifolding 
arrangement described in such patents, specially in relation to the 
manner of manipulating the leaves to escape contact of the fîngers 
with the carbon. For example: In the Carter reissue patent a tape 
was threaded through the carbon sheet, in the Randall patent a hard- 
ened tape or edge was attached to the carbon, and in other prior pat- 
ents resort was:had to varions expédients to overcome the difficulty 
mentioned. 

Beck abandoned the old side carbon which by handling easily be- 
came torn or worn, and by his adaptation, among other things, a car- 
bon sheet in a manifolding salesbook may conveniently be used without 
smirching the fingers, and, if such carbon sheet is coated on both sides 
for making triplicate copies, the handling thereof according to his 
method is likevidse without soiling. The spécification indicating the 
scope of the claims says : 

"In fact, my invention in this respect compriiaes any form and arrange- 
ment of pad and transfer-sheet wherein tl'O transfer-sheet if left intact as it 
lies upon the pad woùld concea} the free or loose ends of the leaves of the 
pad, thereby rendering it necessary to lift the sheet in order to withdraw 
the. leaves from beueath It in manipulating the pad, the cutting away of a 
portion of the transfer sheet so as to expose a portion of the leaves at or 
near their free ends, enabllng this withdrawal to be accomplished without 
lifting or otherwise handling the transfer-sheet." 

True, the improvement of Beck was not remarkable or a great ad- 
vance in the art. Oldfield had but little to do to conform his structure 
precisely to that of Beck, yet the record satisfactorily shows that the 
simple change or altération made by the patentée has annually re- 
sulted in inçreased pecuniary value, and that the défendant company, 
which for years has been engaged in supplying the trade with mani- 
folding pads, has adopted the improvement. In the main, the patents 
of the prior art seem to hâve had one central motive, the solution of 
the same simple problem — an adjustment of the éléments of a mani- 
folding book which would enable speedy and convenient manipulation 
of the leaves without smutting the fingers by handling the carbon 
sheet. This the patentée has accomplished, and, in view of the mani- 
fest results of his improvement, I conclude that the patent is not de- 
void of patentable invention. 

Infringement of claims 2 and 3 not being disputed, a decree may 
be entered for the complainants for an injunction and accounting, with 
costs. 
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BREDIN et al. t. SOLMSON. 
(Circuit Court, D. Marjiand. October 27, 1905.) 

Patents — Suit for Infringement Eecovery of Profits. 

Tiie owner of a patent, wlio bas grauted au exclusive license thereunder 
for certain territory, eannot, suiug alone, recover profits made by an 
Infringer which, but for tbe infringement, would liave inured to the sole 
beneflt of the liceusee. 

[Ed. Note. — l'or cases in point, see vol. 38, Cent. Dig. Patents. § 580. 

Accoimting for profits by infringer of patent, see note to Brickill v. 
Mayor, etc., of City of New York, 50 0. C. A. 8.] 

In Equity. Suit for infringement of patent. On exceptions to 
master's report upon profits and damages. 

S. S. Bacon and Bacon & Milans, for complainants. 
Charles M. Clarke, for respondent. 

MORRIS, District Judge. The complainants are the owners of 
patent No. 424,905, granted to Albert Clinton Sims, April 1, 1890, 
for an improvement in weather strips, and by a decree of this court 
(132 Fed. 161), affirmed by the Circuit Court of Appeals for the 
Fourth Circuit (136 Fed. 187), the patent was held good, and the de- 
fendant, Moses Solmson, was held to hâve infringed it and was en- 
joined. The case was then referred to a spécial master to ascertain 
and report the profits made by the défendant from the improvement 
and the damages sufïered by the complainants. At the hearing before 
the master it was made to appear that the complainants, as owners of 
the patent, had the patented weather strips manufactured by the Cham- 
berlaine Métal Weather Strip Company of Détroit, the stock of which 
corporation they oviaied, and that to introduce and sell the weather 
strips to the public they contracted with persons in designated territo- 
ries to become the exclusive licensed agents for its sale during the life 
of the patent. For the territory of Maryland, Virginia, Delaware, and 
the District of Columbia Burch and Hughes were, in considération of 
$3,4«30 paid by them to the complainants, constituted by the complain- 
ants agents, with the exclusive right of selling the patented weather 
strips in the territory mentioned during the life of the patent, the same 
to be manufactured by the complainants and purchased from the com- 
plainants. 

No testimony was offered to show what was the manufacturer's profit 
which the complainants might hâve made by sales which it failed to 
make to its agents by reason of the infringement, and that possible 
élément of recovery was disclaimed and waived in writing by the com- 
plainants, they claiming in this suit to recover only the damages and 
profits sustained by them other than the manufacturer's profits. The 
i:iaster finds that the contract between the complainant and Burch and 
Hughes for which they paid the complainants $3,400 was, in effect, an 
exclusive right granted to Burch and Hughes to sell the patented article 
during the life of the patent in the territory mentioned, which included 
Maryland, where the défendant, Solmson, infringed. Testimony was 
adduced to prove what profits were made by Solmson. The master 
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finds that Solmson's net profits amounted to $925, but he reports as 
his conclusion of law that the complainants are not entitled to hâve 
Solmson's profits awarded to them, as thèse profits could not, in any 
event, hâve accrued to them, but belonged to Burch and Hughes, who 
had the exchisivc right to sell in Maryland, and that, as Burch and 
Hughes are not parties to this suit, there can be no decree with respect 
to such profits. The master thereupon reported that the complainants 
were not entitled to recover profits, and, as no damages were proved, 
complainants were entitled to only nominal damages. 

It is to thèse conclusions that the complainants' exceptions are 
principally addressed. As stated in Walker on Patents, 715 : 

"ïlie generic rule for ascertalning the amount ot the profits recoverable in 
equlty for the infringement of a patent is that of treating the infringer as 
though he were a trustée for the patentée in respect of the profits which he 
realized frojtu his infringement." 

Applying that rule to this case, it does not appear logical that Soîm- 
son should be held to be a trustée for the complainants in respect to 
profits, the loss of which was no détriment to the complainants, but was 
a détriment to Burch and Hughes, the exclusive licensees for Maryland. 
A decree in favor of the complainants for profits would be to place 
them in a better condition by reason of the infringement than they 
would hâve, been in if there had been no infringement. It has been 
held that suits in equity for the recovery of profits must be brought 
by the owner of the patent right and the exclusive licensees suing to- 
gether as joint complainants. Walker on Patents, § 400; 3 Robinson 
on Patents, §§ 1091-1101. 

The profits made by selling the infringing article obviously belong 
in equity to the party who has lost them, and the party losing them in 
the présent case is Burch and Hughes, who had the exclusive right 
to do the very thing which Solmson unlawfully did. In Birdsell v. 
Shaliol, 112 U. S. 485, 5 Sup. Ct. 244, 28 L. Ed. 768, it was held that, 
although the patentée had sued and recovered nominal damages for 
the use of a machine, it was not a bar to a subséquent suit by the 
patentée and his licensee together for the benefit of the licensee against 
another person who afterwards used the same machine. The settled 
rule would appear to be (3 Robinson on Patents. § 1099; Birdsell v. 
Shaliol, 112 U. S. 485, 5 Sup. Ct. 244, 28 L. Ed. 768) that a suit in 
equity which is for the benefit of the licensee must be brought in the 
narne of the patentée and licensee together. It seems clear that in 
the présent case the profits could be recovered only for the benefit of 
Burch and Hughes, the exclusive licensees for Maryland, and that 
therefore a recovery of profits cannot be decreed in favor of the com- 
plainants. 

The exceptions are overruled, and the spécial master's report con- 
firmed. The complainants having recovered nominal damages, are 
awarded ail their costs, except the costs of the référence to the nîaster, 
which latter costs they are decreed to pay. 
145 F.— 60 
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LEONARD V. SIMPLBX ELECTRIC IIEATING CO. et al. 
(Circuit Court, S. D. New York;. Deeeniber 1, 1905.) 

JUDGMENT — ReS JuDICATA — RaTKKTS — SuiT FOR INFKIKGICMENT. 

Tlie bill in a suit for iufriii.s,'euient of a patent alleged that défendant 
claimed the riglit to niake tlie alleged iufrincjing; articles by virtue of an- 
other patent, and tbat the sauie was void, beoause for tlie sanie invention, 
and granted on a later application than coniplainaut's. Détendant, how- 
ever, did not set up sucli patent as a dei'cnse, nor were any proofs taken in 
relation thereto. Hcld, that a decree for complainant in thô suit was not 
an adjudication upon the validity of such itatent, which was not within the 
issues, and did not constitute a bar to a subséquent suit between the same 
parties for its infringenient. 

[Ed. Note. — For cases in point, see vol. 30, C«nt. Dig. ■ Judgment, §§ 1263, 
. 1205. 

Opération and effect of decree in équitable saits for infringenient of 
patents, see note to Westinghouse Electric & Mfg. Co. v. Stanley Instru- 
ment Co., 68 C. C. A. 541.] 

In Equity. On plea. 

Kenyon & Kenyon, for complainant. 
Duncan & Duncan, for défendants. 

WAIvIvACE, Circuit Judge (orally). I am prepared to décide this 
case now. The plea of the défendants is interposed to so much of the 
bill of complaint as allèges infringement of the Carpenter patent, 
granted February 24, 1891. The plea sets up an estoppel by a prior 
adjudication in 1895 in a suit in the United States Circuit Court for 
the District of Connecticut between persons with whom the parties 
to the présent suit are in privity. The complainant has filed a replica- 
tion to this plea, and upon the proofs taken upon the issue thus joined 
the gênerai question is whether the facts set up in the plea are true. 
In disposing of the case I shall treat the Connecticut suit as one be- 
tween persons with whom the parties to the présent suit are in privity, 
giving to the decree the efifectit would hâve had if the présent parties 
had been formally parties thereto. The plea allèges that the Con- 
necticut decree adjudged that the Carpenter patent was void as be- 
ing for the same invention as that of the patent to Morford, granted 
January 17, 1893, and wrongfully issued because Morford was an 
earlier inventer, and his application was pending at the time in the 
patent office. The Connecticut decree did not, in terms, adjudge 
the Carpenter patent to be void, or refer to that patent in any way. 
The decree itself and the pleadings in the cause are ail the évidence 
there is from which to ascertain the findings of the court. 

The law of res adjudicata has nowhere been better stated than in 
Cromwell v. County of Sac, 94 U. S. 351, 24 h. Ed. 195, in its 
bearing upon the questions at présent involved. The opinion in that 
case clearly points out the difïerence between the efïect of a judgment 
as a bar or estoppel against the prosecution of a second action upon 
the same claim or demand, and its efïect as an estoppel in another 
action between the same parties upon a différent claim or cause of 
action. In the former case the judgment, if rendered upon the merits, 
constitutes an absolute bar to a subséquent action. "It is a finality as 
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to the daim or demand in controversy, concluding parties and tliose 
in privity with them, not only as to every matter which was offered 
and received to sustain or defeat the claim or demand, but as to any 
other admissible matter which might hâve been offered for that pur- 
pose. But where the second action beitween the same parties is upon 
a différent claim or demand, the judgment in the former action opér- 
âtes as an estoppel only as to those matters in issue or points con- 
troverted upon the détermination of which the fînding was rendered." 

The présent suit is not upon the same claim or demand as that which 
was the subject of the former suit, but proceeds upon the theory that 
the Carpenter patent is valid, and that the présent défendants hâve 
infringed it. This being so, the former decree opérâtes as an estoppel 
only as to those matters which were controverted in that action and 
necessarily determined by the decree. There was no issue in that 
suit presented by the pleadings respecting the validity of the Car- 
penter patent. The bill indeed alleged that the défendants therein 
claimed the right to make articles infringing the Morford patent un- 
der the authority of the Carpenter patent ; that the latter patent was 
wrongfully issued while the application for the Morford patent was 
pending; that the application for each patent was for the same in- 
vention; and that Morford was the earlier inventer. The bill did 
not distinctly aver that the two patents as issued were for the same 
invention, but for présent purposes it may be assumed that this was 
the purport of the avcrments. Ail thèse averments were by way of 
anticipation of a supposed défense which might be interposed to the 
bill. They were necessary only to enable the complainant to give 
évidence of the facts in the event that the défendants asserted the 
Carpenter patent as a défense. The défendants, however, did not as- 
sert the Carpenter patent as a défense, or as a partial défense, or as 
défensive matter of any kind. No proofs were adduced to such an 
issue, and if there had been they would hâve been outside the issue 
raised by the pleadings. It follows that whether the Carpenter patent 
was a valid patent, or whether it was for the same invention as that 
described and claimed in the Morford patent, are questions which 
were not before the court. This being so, it is clear that neither 
question was necessarily determined by the decree. In the case (Uni- 
ted States & Foreign Salamander Felting Co. v. Asbestos Felting Co.) 
cited from 4 Fed. 813, decided by Judge Blatchford, the de- 
cree in the former suit was an express adjudication upon the point 
involved in the second suit, to wit, the invalidity of the Reilly patent; 
the Reilly patent having been set up as a défense in the former suit. 
So in the other cases which hâve been cited, the former adjudication 
distinctly determined the matter in dispute. Thèse cases in no way 
conflict with the views I hâve expressed. 

Thèse considérations render it unnecessary to consider the eflfect of 
the disclaimer which has been fîled by the présent complainant with 
a view of limiting the claim of the Carpenter patent. The défense 
set up by the plea is not proved, and the défendant must answer the 
part of the bill to which it was interposed.- 

The complainant is entitled to the costs of the plea. 
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ALLEN et al. v. CONSOLIDATED FRUIT JAR CO. 
(Circuit Court, D. New Jersey. Juue 5, 190G.): 

1. Patents — Suit to Recover Royat,ties — Eqtjity Jurisdictiow, 

A court of equity is witliout jurisdictiou of a suit for an accounting for 
profits, damages, or royalties iiased on a coiitract granting a license under 
a patent, nor is sueh jnrisdiction conferred by the fact tiiat tlie bill aiso 
prays for tlie caneeîïation of ottier patents, since a suit for that purpos'^ 
camiot be maintained by a private individual. 

[Ed. Note. — For eases in point, see vol. 38, Cent. Dig. Patents. § 348.] 

2. COSTS — DiSMISSAI, FOB Want of .Turisihctiou'. 

Where botli jiarties liave talien proofs witbout objection, in a suit wliicli 
is subsequently dismissed for want of jurisdiction appearing on tlie face 
of the bill, défendant will not be allowed costs. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Costs, § 197.] 

In Equity. On motion to dismiss for want of jurisdiction. 

Andrew Foulds, Jr., for complainants. 
Tlieodore B. Booraem, for défendant. 

LANNING, District Jtidge. By their bill the complainants set 
forth that Joseph C. Allen, one of the complainants, was the original, 
first, and sole inventor of improvements in réceptacles for tooth 
powder having telescopic tops with circumferential openings; that he 
duly filed his application for a patent thereon ; that on June o, 1901, 
he assigned his invention and his right in and to any letters patent 
that should be issued thereon to the défendant, reserving to himself 
a royalty to be paid to hini by the défendant upon the articles mann- 
factured and sold under the patent, in case one should be allowed ; 
that on December 12, 1901, he assigned to Lewis A. Allen, the other 
complainant, an undivided interest in the agreement between himself 
and the défendant; that thereafter patent No. 706,710 was duly is- 
sued to the défendant, but for a device narrower than was warranted 
by the invention; that the défendant, in fraudulent violation of its 
agreement with Joseph C. Allen, thereafter procured one Henry D. 
Kent, one of its officers, to apply for and secure in his own name 
patents for other réceptacles wliich in fact covered the invention 
of Joseph G. Allen; that thèse patents are numbered 701,893, 711,053, 
and 717,316, and hâve been assigned to the défendant; and that the 
défendant has been manufacturing and selling under thèse latter pat- 
ents large numbers of the réceptacles above mentioned. The prayer 
of the bill is that the défendant may be required to account for prof- 
its and damages, and for royalties on the réceptacles sold 
under ail of the patents, and that the last three patents may be de- 
iivered up to the complainants and canceled. There is also a prayer 
for gênerai relief. The défendant has answered the bill, denying the 
fraud and denying its liability to account to the complainants for roy- 
alties, except for réceptacles manufactured and sold under patent No. 
706,710. The complainants filed their replication to the answer and 
hâve taken their prima facie proofs, consisting of 66 pages. The de- 
fendant has also taken proofs, consisting of 688 pages. The défend- 
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ant has now concluded that this court is without jurisdiction to grant 
any relief under the bill and moves to dismiss the bill for want of 
jurisdiction. 

I think the motion must be granted. It is a well-settled rule that a 
bill in equity cannot be maintained for the mère recovery of profits, 
damages, or royalties. There is adéquate and complète remedy at law 
for such recovery. It is true that, for the pur])ose of administering 
full and complète relief, a United States Circuit Court may maintain 
a bill for an accounting for profits and damages in a suit for the in- 
frmgement of a patent where injunction is granted, or where some 
other équitable relief is required ; but the only remedy sought by this 
bill, in addition to an accounting for profits and damages, is a can- 
cellation of the three patents granted to Kent. It is settled, however, 
that a patent cannot be annulled in a suit instituted by a private in- 
dividual except as between the parties in one of the classes of causes 
mentioned in section 4920 of the Revised Statutes [U. S. Comp. St. 
1901, p. 3394], where a suit is brought by a patentée against an al- 
leged infringer. This is not such a suit. ïf the three patents to Kent 
were secured by reason of fraud, the proper procédure to secure tlieir 
annulment is by a bill filed in the name of the United States. See 
United States v. Bell Téléphone Companv, 128 U. S. 3G8-373, 9 Sup. 
Ct. 90, 32 L. Ed. 450; Movvry v. Whitnev, 14 Wall. 441, 20 L. Ed. 
858 ; Walker on Patents, § 322. 

It is clear that the court is without jurisdiction to grant the relief 
prayed for, and the bill must be dismissed ; but, inasmuch as both 
parties hâve taken proofs under the pleadings as they stand, no costs 
will be allowed to the défendant. This conclusion is in accord with 
Spring V. Domestic Sewing Machine Co. (C. C.) 13 Fed. 44G, decided 
in this court more than 20 years ago. 



GLUCOSE SUGAR EBFINING CO. v. DOUGLASS & CO. 
(Circuit Court, N. D. lowa, Codar Rapids Division. July 6, 190C.) 

No. 35. 

Patents — Suit for Infrikoement — Plea. 

In a suit in equity for infringement of a patent, a plea wliich sets up 
the single défense of noninfrinsenient is not a good plea, such défense 
bein.s: one which should be taken by answor. and the plea will either be 
stricken otit or ordered to stand as an answor, as in the judgment of the 
court will best subserve the ends of justice. 

[Ed. Note. — For cases in point, see vol. 38, Cent. Dig. Patents, § 521.] 

In Equity. On motion to strike defendant's plea from the files. 

Robert H. Parkinson, for complainant. 
Chas. A. Clark & Son, for défendant. 

REED, District Judge. This suit was commenced March 30, 1905, 
charging infringement by défendant of Ictters patent No. 541,941, is- 
sued to Ansel Moffatt July 2, 1895, as the original and first inventer 
of an improvement in the process of making lump starch, which patent. 
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with ail rights thereunder, ît is alleged had been duly assigned to the 
complainant. The défendant demurred to the bill, which was over- 
ruled December 31, 1905, with leave to answer by the February rules. 
Instead of answering, the défendant files a plea to the bill, which in 
substance allèges : That in November, 1903, one Edward Gudeman, a 
citizen of the United States, becanie and was the original and first 
inventer of a process of making lump starch ; that on May 8, 1905, let- 
ters patent of the United States No. 789,137 were issued to him there- 
for, and on the same day were duly assigned by said Gudeman to the 
défendant ; that défendant is and has been manufacturing starch under 
said invention only; that said process is radically différent from the 
alleged process and invention set forth in the bill of complaint, the 
particulars of the différence being specifically set forth in the plea, and 
is in no manner an infringement of the same. 

The complainant moves to strike this plea from the files, or that it 
be set down as an answer to the bill for the reasons: (1) That it is 
filed in disregard of the order of the court that défendant answer the 
bill; and (2) that it is not a proper plea, but is an ansvi'er denying 
the infringement of complainant's patent. If it is true that the process 
by which défendant manufactures starch is substantially différent from 
the complainant's process, then it is not an infringement thereof; and 
the fact that it is covered by the Gudeman patent, which is later than 
complainant's is wholly immaterial, for that would not bar the plain- 
tiff's suit. The plea, therefore, is but a déniai of the in- 
fringement of complainant's patent. Pleas in equity are of three 
classes: (1) To the jurisdiction of the court; (3) in abatement of the 
suit; and (3) in bar of the bill; and ail pleas must fall within one of 
thèse classes. 1 Bâtes, Fed. Eq. § 331. Pleas in bar, considered with 
référence to their form, are of three kinds, viz. (1) affirmative, (3) 
négative, and (3) anomalous. 1 Bâtes, Fed. Eq. § 338. It was for- 
merely a question of some difficulty to détermine whether or not a pure- 
ly négative plea in equity was legitimate, though it now seems to be so 
considered in some instances, as where the title of the complainant or 
his right to maintain the suit is denied. Story's Eq. PI. § 668 ; 1 Bâtes, 
Fed. Eq. § 328 (3). But a mère déniai of a substantive fact alleged 
in the bill as grounds for relief, is not proper as a plea. In Sharp 
V. Reissner (C. C.) 9 Fed. 445, Mr. Justice Blatchford, then cir- 
cuit judge, held that in a suit for infringement of patent a plea 
which sets up the single défense of noninfringement is not a 
good plea, that such défense should be brought forward bv answer — 
citing Milligan v. Milledge, 3 Cranch, 330, 3 L. Ed. 417 ; Bailey v. Le 
Roy, 2 Edw. Ch. (N. Y.) 514. See, also, Story's Eq. PI. § 652, note 
3 ; 3 Daniell, Ch. (5th Ed.) 603, note 4; 1 Bâtes, Fed. Eq. § 333. The 
authorities cited by the défendant do not controvert this rule, but go to 
the question of practice in testing the sufficiency of a plea. No doubt 
the légal sufficiency of matters properly alleged in a plea is to be de- 
termined by setting the plea down for argument, which admits the 
facts alleged to be true; or, if the facts are not admitted, by taking 
issue upon the plea to détermine their truth. This rule, however, is 
not applicable where the matters alleged in the plea are not proper 
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to be so brought forward. In such case the plea may be stricken out 
on motion, or set down as an answer to the bill. Rhode Island v. 
Massachusetts, 14 Pet. 210-257, 10 L. Ed. 423 ; Sharp v. Reissner (C. 
C.) 9 Fed. 445 ; Newton v. Thayer, 17 Pick. (Mass.) 139. If this plea 
should be set down for argument, it would be admitted that the process 
by which défendant manufactures starch is radicahy différent from 
that described in complainant's patent, and that. such manufacture was 
not therefore an infringement of that patent. If issue should be taken 
upon the same, then it would also be admitted that if the facts alleged 
were found to be true they would constitute a bar to the suit, and 
whether or not they are true would involve an examination at large of 
complainant's and defendant's process of manufacture, and thus the 
whole merit of the bill would be involved. Under the older practice, 
if the facts alleged were found to be true, the bill would be dismissed 
as of course, regardless of its merits. Story's Eq. PI. § 697; Hughes 
v. Blake, 6 Wheat. 453-473, 5 E. Ed. 303 ; Farley v. Kittson, 130 U. S. 
303-314, 7 Sup. Ct. 534, 30 L. Ed. 684. 

It is the strict and technical character of thèse rules of chancery 
pleading, and the danger of injustice often arising from them, that 
gave rise to the équitable discrétion generally exercised by the court 
of chancery in relation to pleas. In many cases where they are not 
overruled, the courts will not permit them to hâve the fui! efïect of a 
plea; but will save to the défendant the benefit of it at the hear- 
ing; and in others will order it to stand as an answer, as in the 
judgment of the court will best subserve the purpose of justice. Storv's 
Eq. PI. §§ 697-699 ; Rhode Island v. Massachusetts, 14 Pet. 210-257, 
10 E. Ed. 433. Equity rule No. 33 provides that : "If upon an issue the 
facts stated in the plea be determined for défendant, they shall avail 
him as far as in law and equitythey ought to avail him." This seenis 
to be but declaratory of the practice of the court of chancery as stated 
in Rhode Island v. Massachusetts, supra, to exercise its discrétion in 
the matter of pleas. If issue were taken upon this plea, and it was not 
determined for défendant, then under equity rules Nos. 34 and 39 it 
would hâve the right to answer, and again bring forward the défense 
of noninfringement, and thus the whole matter of the bill would be 
subject to re-examination. 

It will best subserve the purposes of justice to strike out the plea, 
with kave to défendant to answer by the August rules, and it is so or- 
dered. 



NATIONAL AUTOMATIC WEIGHING MACH. CO. et al. v. NEW XORK 

SCALE CO. 

(Circuit Court, S. D. New Yorl£. May 16, 1906.) 

Patents — Infeingement — Automatic Scale. 

The Smitli patent. No. 375,102, for an automatio scale (daim 11), 
whicli covers a device for returning the indieator to its normal position 
after it has indicated a person's weight l)y means indépendant of tlie 
weighing mechanism, is limited to the partic-ular means shown. As so 
limited, held not infringed. 
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In Hquity. On final hearing. 

A. Parker Smith, for plaintiff. 
Fremont E. Shurtleff, for défendant. 

WHEELER, District Judge. The plaintiff owns patent No. 375,- 
102, dated December 20, 1887, and issued to William Robert Smith for 
an automatic vveighing scale. In thèse penny in the slot scales the 
weight of the person on the platform by the counterbalancing mechan- 
ism sets a limit according to the weight, and the coin carries the index 
to that point which shows the weight. When the person gets off the 
platform, the counterbalancing mechanism returns to its place, ready 
to weigh again, and the index returns to 0. Formerly, if another 
person got on while the one weighed was getting ofï, so the counter- 
balancing mechanism would not be fully relieved, the index would not 
go to 0, but to the new limit, and the weight of that person be indicated 
without inserting another coin, and so on. A part of this patent, 
which is for returning the index to when the weight on the plat- 
form is shifted, so as to require another coin for indicating another 
weight, is now only in question. The spécification says : 

"Extending from the platform is an upright case, within wliieh my mech- 
anism is placed. Extending from the lever mechanism underneath the plat- 
form, and up through the. upright case, is a rod or suitahle connection, to the 
upper extremity of which the weighing spring is connected. The upper end 
of this spring is suspended from a projection on the upper end of the metallic 
frame, which frame I seeure to the back of the case in an upright position, 
as shown. On a standard or rod loosely pivoted to an offset on the upper 
extremity of the rod coiuiecting the weighing spring and the lever mechanism 
of the platform is secured a pivoted catch, which engages with a sleeve slid- 
ing on the standard, and connected to a weight by a band passing over a 
pulley. Projecting from the sleeve is an offset or arm, which engages with 
a cap on the front of the rack, and serves both as a support and stop for the 
rack-bar which actuates the indicating mechanism. The rack-bar bas a ver- 
tical motion in suitable bearings, its up motion being limlted by a nut at its 
lower end, and its down motion by a cap which extends over the projecting 
arm of the sleeve wlien the latter is carried down by the descent of tlie rod 
connection between the weighing spring and the scale and its projecting stand- 
ard. On tUe partial removal of the weight from the platform of the scales, 
the Connecting rod rises with its standard, earrying with It the sleeve and the 
rack-bar suspended from the sleevo-offset. On the upward motion of the 
sleeve a pawl at the lower extremity of the catch which holds the sleeve en- 
gages with a rack, over wWch it passes freely in its descent, disengages the 
catch, and releases the sleeve, which is thus siid upward by the fall of the 
counterweight, earrying with it the rack-bar back to its normal position. The 
up movemeut of the rack returns the indicator to zéro, at which point the rack 
is locked in place by the latch." 

The only claim alleged to be inf ringed is : 

"(11) Thé combination, with weighing scales, of indicating mechanism 
Hctuated by the descent of the scales, means for automatieally releasing the 
indicating mechanism from its connection with tlie scales, and means inde- 
pendent of the weighing scales for returning the indicating mechanism to its 
normal position, whereby on the descent of the scales the weight is indicated, 
and the indicating mechanism thon returned to zéro, substantially as de- 
scribed." 

The defendant's scales hâve "means independent of the weighing 
scales for returning the indicating mechanism to its normal position," 
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and if the patent would cover any such means the defendant's would 
infringe; but such a daim cannot be valid to cover everything to ac- 
complish the same resuit that any one might invent, but only the partic- 
ular means described in the spécification. The operative mechanism 
of the patent seems to be the sliding sleeve retracted by a weight over 
a puUey, and releasing the indicator ; that of the défendant is a segment 
retracted by a spring and weight, with a pinion on the axis of the 
indicator. The defendant's means for this purpose are therefore es- 
sentially différent from those of the patent. They do not accomplish 
the resetting of the indicator when the persons being weighed are 
shifted in substantially the same way, but in a différent way. If the 
patent was for a pioneer invention of the whole machine, the means 
of the défendant might be considered équivalent to those of the patent 
in the opération of the principal parts ; but in this part of this patent 
for this mère détail they must do the same thing in détail in substan- 
tially the same way to be an infringement. The patent is for this 
détail, and the defendant's is a différent détail. Therefore, if this 
claim is vahd for the spécifie means of accomplishing this object, the 
défendant does not infringe. 
Bill dismissed. 



RUMPORD CHEMICAL WORKS v. EGG BAKING POWDER CO. 

(Circuit Court, S. D. New Yorlî. Jime 13, 1906.) 

Patents— Suit foe Isfkinoement — District of Suit. 

In a suit for iiifringement oi; .a patent brouglit in the Southern District 
of New York against a corporation of another state liaving a regular 
place of business in New Yorlj City, infringement within the district of 
suit required to sustain the suit, under Act Jlarch 3, 1897, e. 395, 29 Stat. 
605 [U. S. Comp. St. 1901, p. 589]. is not made out by proof that an in- 
frlnging article sold in another state bore a label with the name of de- 
fendant and the words "New York" thereon, in the absence of évidence 
that défendant made, used, or sold the article, or attached the label, or 
was engaged in the manufacture of similar articles in New York. 

In Equity. 

Philip Mauro and C. A. L. Massie, for complainant. 
Walter S. Logaii, for défendant. 

HAZEL, District Judge. This is an action for infringement of let- 
ters patent No. 474,811, for a baking préparation, granted May 17, 
1892, to the complainant, assignée of the inventor. The défendant 
offered no évidence, but contends that the complainant has failed to 
prove the commission of the infringing acts within the jurisdiction of 
the court, as required by the act of March 3, 1897, c. 395, 29 Stat. 695 
[U. S. Comp. St. 1901, p. 589] ; also that infringement of the patent 
in suit by the product alleged to hâve been manufactured and sold by 
défendant is not established. The bill waives answer under oath, and, 
accordingly, the allégation denying infringement, though under oath, 
cannot be considered as évidence. Admittedly, the défendant, a West 
Virginia corporation, has a regular and established place of business 
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within the Southern District of New Yorlc, but the commission of the 
alleged infringing acts is denied. In Bovvers v. Atlantic, G. & P. Co. 
(C. C.) 104 Fed. 887, Judge Coxe, considering the act of March 3, 
1897, said: 

"If a corporation be sued outside the district of wliicli it is an inhabitant, 
then it jnust be in a district wliere there is infringemeut and a regular plac!^ 
of business. Infrin.senient alone will not give jurisdiction, a regular place 
of business alone will not give jurisdiction, both must concur." 

The alleged infringing article was purchased in the city of Philçidel- 
phia. The label on the can purporting to advertise the defendant's busi- 
ness has printed thereon the words, "Egg Baking Powder, -'f * * 
Manufactured by Egg Baking Powder Company, New York." The 
place of manufacture of said infringing article was not shown, nor was 
any évidence whatever given to establish the identity of its manufac- 
turer, or to connect the défendant with the manufacture and sale 
thereof. Neither is it shown that the label belongs to the défendant, 
or is authoritatively used. Considering the testimony in the most fav- 
orable aspect to the complainant, I do not think infringement of the 
patent in suit has been sufficiently proved. There are so many logical 
and persuasive inferences to be drawn from the évidence to négative 
infringement in the Southern District of New York that I am reluc- 
tant to reject them. The évidence of infringement in the Southern Dis- 
trict of New York is extremely slight, and seems not to come within 
the limits of probability with sufficient clearness to require the de- 
fendant's déniai on that point. The facts established in the case of 
Hutter V. De Q. Bottle Stopper Co., 128 Fed. 283, 62 C. C. A. 652, 
were much stronger. The contention of the complainant is based en- 
tirely upon suspicion and conjectural inferences drawn from the print- 
ed label on the can containing the baking powder. But this is not 
sufficient, especially when it is borne in mind that the allégation of in- 
fringement charges a tort, which must be satisfactorily proved. King 
V. Anderson (C. C.) 90 Fed. 500; Edison Electric Light Co. v. Kael- 
ber (C. C.) 76 Fed. 804; Slessinger v. Buckingham (C. C.) 17 Fed. 
454. In the absence of évidence indicating that the défendant made, 
used, or sold the infringing article, or attached the label to the can 
containing the baking powder, or wâs engaged in its manufacture in the 
Southern District of New York, I am not inclined to adopt the com- 
plainant's view that a prima facie case of infringement has been es- 
tablished. 

The point discussed was not waived by the défendant, and, therefore, 
without considering the question whether the contents of the ex- 
hibit can in évidence is an infringement of complainant's préparation, 
the bill must be dismissed, with costs. 
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DAIMLER MFG. CO. et al. v. CONKLIN. 
(Circuit Court, S. D. New Tork. June 15, 190G.) 

1. Eqtjity—Pleading — Bill — MuLTiFARioiJSMESs — Patents — Suit foe In- 

FBINGEMEKT. 

Allégations in a bill for infringeinent of a number of patents that the 
inventions, eac'h and ail of tliem, are applied to a machine, and that de- 
fendant Is using a machine "in whieh is eiiibodied each and ail of the 
inventions, Improvements, or discoveries of said letters patent," and is 
infringing ail of said patents, are équivalent to an allégation that the In- 
ventions are conjointly used and infringed, and the bill is not objection- 
able on the ground of multifarionsness, and especinlly where profert is 
made of the patents, which show that each of the inventions is a part 
of a machine, and incapable of independent use. 

[Ed. Kote. — For cases in point, eee vol. 19, Cent. Dig. Equity, § 341.] 

2. Patents — Suit fob Inteingemest — Parties — Joindeb of Complainants. 

Where a bill for infringenient of patents allèges that a licensee has an 
interest in the patented inventions which is capable of being impaired by 
the asserted infringenient of défendant, he may properly be joiued as a 
complainant. 

[Ed. Xote. — For cases in point, see vol. o8. Cent. Dig. Patents, § 470.] 

In Equit}'. On demurrer to bill. 

Taylor & Anderson and Howard Taylor, for complainants. 
Henry H. Earle, for défendant. 

HAZEL, District Judge. The bill charges infringenient of four 
United States letters patent of which complainant corporation is the 
owner. The défendant has demurred thereto on the grounds that the 
bill is multifarious, in that it contains no allégation that the patents are 
capable of conjoint use, or are conjointly used or infringed by défend- 
ant, and that there is an improper joinder of parties complainant. The 
allégations of the bill that "the inventions aforementioned, and each and 
ail of them, are applied to a machine," etc., and that the défendant im- 
ported and now uses a Mercedes machine, "in which is embodied each 
and ail of the inventions, improvements, or discoveries of said letters 
patent," and further, that the défendant "is now infringing each and 
al! of the letters patent aforesaid," etc., are the full équivalent of an al- 
légation that the patents are conjointly used and conjointly infringed 
by the défendant. Manifestly, the bill need not set forth that the pat- 
ents are capable of conjoint use, for, as stated, it charges that the four 
différent patented inventions are embodied and used in the defendant's 
machine. Furthermore, the patents of which profert is made indicate 
that the inventions are integrally attached to a machine, and therefore 
it is évident that they are capable of conjoint use. If the patents could 
be used independently — -for instance, a wrench or lamp may be used 
generally on automobiles or on a wagon — it is thought a différent ques- 
tion would be presented. But where the parts patented are actually 
embodied in the machine, an allégation that they are so combined is 
thought to be sufficient, and the subject-matters may be properly joined 
in a single action for infringement of such patents. It is sometimes 
difficult to perceive whether several patented devices alleged to be in- 
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fringed are capable of conjoint use, and, accordingly, an inspection 
of the patents is helpful to détermine whetlier the défendant is lil<el_y 
to be prejudiced by trying ont the questions arising under separate and 
distinct patents. Hayes v. Dayton (C. C.) 8 Fed. ^OS. As the patents 
under considération indicate that ail the inventions are capable of being' 
united in a single machine, it follows that the défendant cannot be 
prejudiced if the question of the asserted infringements be disposed of 
in this suit. 

Referring to the objection that there is an improper joinder of parties 
complainant, I think the bill prima facie sufficiently avers the license to 
LehiTian-Charley to indicate its exclusive character in the territory spec- 
ified. In any event, the bill allèges that Charley had an interest in the 
patented inventions, which is capable of being impaired by the asserted 
wrongful acts of the défendant, and, accordingly, he is thought to be 
a proper party complainant. Robinson on Patents, § 1098 : Williams et 
al, v. Bankhead, 19 Wall (U. S.) 563, 22 L,. Ed. 184; Birdsell et al. v. 
Shaîiol, 112 U. S. 485, 5 Sup. Ct. 244, 28 L. Ed. 768. 

The demurrer to the bill is overruled, with costs. Défendant may 
answer within 20 days. 



KRAXS v. ADOLPII IIOLLANDER CO. 
(Circuit Court, S. D. New York. May 16, 1906.) 

Patents — iNVKîJTioTf — Neokwear Si'rpouTER. 

The Krans patent, Ko. 719,814, for a neekwear supporter and fastener, 
is void for laelc of putentable invention in view of the prior art. 

In Equity. On final hearing. 

George E. Morse, for plaintiff. 
James C. Chapin, for défendant. 

WHEELER, District Judge. The plaintilï's patent, No. 719,814, 
dated February 3, 1903, is for a neekwear supporter and fastener made 
of wire, "possessing resiliency and readily applied," and in which 
"its bends or turns are so disposed as to shift the breaking points of 
the shield beyond those wherc the securing points pass through said 
shield." The spécification and drawings show ofïsets passing through 
the shield, and bcnt against its opposite side, to prevent its breaking 
vvhere the spurs pass through in the middle. In the first, second, third, 
and sixth claims alleged to be infring'ed the oft'sets of wire passed 
through and clenched against the other side of the shield and the es- 
sential featiire. Among the manv patents on such fasteners preceding 
the plaintifïs is No. SOa.îBS, dated July 29, 1884, issued to Edward C. 
Morris, which shows such ofi^scts stapled firmly to the shield, to "se- 
cure a springiness of the fastener in ail directions." This would 
strengthen the fastener in the middle. as the plantifï's offsets do, al- 
though that is not mentioned as an effect. The différence in this re- 
spect is between stapling the offsets of wire through the shield, and 
passing them through and clenching them against it on the other side. 
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and it appears to be the work of a mechanic, rather tlian the exer- 
cise of the ingenuity or skill of an inventor. The room left by the 
other patents was very small, and this seems to hâve left hardiy any, 
and not enough to sustain the plaintiff's patent. 
Bill dismissed. 



MUNSON V. STANDARD MARINE INS. CO. 

(Circuit Court, D. Massa cliussetts. July 3, 190G.) 

No. OG. 

1. Insurance — Mabinb Policy Insurixg Against Liability for Collision 

OR SïRANDING OF ToW — GOSTS OF SUCCESSFUL DEFENSE. 

Under tlie liability policy upon a tug set out in the opinion the in- 
snrer Is not liable for the cost of a suceessful défense niade by the tug 
in a suit to subject it to liability, which the iiisurer had declined to 
défend. 

2. Samb— Construction of Policy. 

In a policy insuring a tug against légal liability for loss or damage 
caused' to its tows or other vessels through collision or stranding, a 
sue and a labor clause, authorizing the tug to make ail reasonable 
efforts in and about the défense, safeguard, and recovery of sueli 
vessels, without préjudice, bas no application to expenses incurred in 
defending the tug itself against a suit brought to subject it to liability. 

At Law. 

Carver & Blodgett, for plaintiff. 

Carpenter, Park & Symmers and Edward S. Dodge, for défendant. 

LOWEIyL, Circuit Judge. This was an action to recover upon 
an insurance policy, by which the défendant insured the plaintiff "on 
the steam tug Carbonero" for a year "against any loss or damage for 
which the said tug may become legally liable, caused by collision ^^'^/ov 
stranding, as hereinafter stated." The other material parts of the 
policy are as f ollows : 

"This policy shall cover only the légal liability of the said tug for loss 
or damage and charges, as herein provided : First. When such légal liability of 
said tug shall hâve been incurred or caused by injury to any other vessels or 
crafts, their freights then being earned on cargoes on board of such vessels 
or crafts at the time of the disastor and/or'targoeB, by stranding and/oj, collision 
while they shall be in tow of the said tug, either alongside or at the end of a 
hawser. Second. When such légal liability shaSl hâve been incurred or caused 
by the collision of the said tug witb any other vessels or crafts not in tow of 
the said tug at the time. Third. When such légal liability shall hâve been 
incurred or caused by the collision of any vessels or crafts in tow of the 
said tug with any other vessels or crafts not in tow of the said tug at the 
time, and the said tug shall be legally liable in either case to pay any sum or 
sums in conséquence of any damage caused by such collision to such vessels or 
crafts, their freights and/or cargoes. 

"The liability of this conipany is liinltod in ail cases to the amount hereby 
insured, and is further limited to the amount of actual repairs to vessels 
rendered necessary in conséquence of any disaster insured against, and to 
the actual loss or damage to cargo, which shall be valued at the cash market 
price thereof on the day of the disaster, and to the actual amount of freight 
lost in conséquence of any disaster insured against ; and in no evout shall the 
loss or damage or charges of any or ail of them, either as to vessel or vessels, 
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cargo or cargoes, freigbt or freights, or ail combined, exceed tlie amount liëreby 
insured, and ail losses shall be paid In tbe proportion wbich tbe amount in- 
sured bears to tbe value of tbe said tug, as expressed in tbis policy. 

"This policy shall not cover any liabllity for loss of Ufe, personal injury, de- 
inurrage, loss of use, détention, officers' or crew's wages, fuel or provisions, 
in any case or cases wbatsoever. 

"This policy shall not cover any injury or damage to tbe hull, machinery, 
englues, tackie, or fittings of tbe said tug, and shall not cover any injury or 
damage to any otber vessel or cargo or freigbt owned wbolly or In part by 
tbe insured. 

"ïbis Company shall not be liable for any loss or damage under tbis policy, 
miless the liabllity of tbe said tug for such loss or damage sball bave been 
first determined by a suit at law or otlierwise, if this conn)any sball so eleet ; 
and in case légal counsel sball be employed in defending any proceeding to 
test tbe liabillty of tbe said tug, tbe same shall flrst be approved in wrltlng 
by tbis corapany. 

"AU clainis paid under this iK)licy sball reduce any furtber liabllity there- 
under to the extent of tbe sum or sums so paid, unless tbe amount be made 
good by additioual insurance and additional premlum paid therefor. 

"The insured must give tbis company prompt notice of any disaster causing 
loss or damage, and a failure to give sucb notice shall discbarge tbis company 
from any liabllity for loss or damage under this policy. 

"It shall be lawful and necessary for the insured, bis, her, or tbeir agents, 
faetors, servants, and assigns, to sue, lahor, travel for, and malse ail reasonal)le 
efforts m and about the défense, safeguard, and recovery of such vessels, 
crafts, and cargoes, or any part thereof, without préjudice to tbis insurance, 
and the acts of tbe insured or this company or their agents in recovering, 
saving, and preserving the property in case of disaster shall not be a waiver 
or an acceptance of an abandonment, or as affirming or denying any liabllity 
under this policy, but' such acts sliall be considered as done for tbe beuefit for 
ail concerned, and without préjudice to the rights of either party." 

"The insured, as a part considération for this insurance, agrées and ex- 
pressly warrants : 

"Fh'st. That the said insured sball In no way or manner do anytbing or 
consent to any act or agreement which shall in any way admit any liability in 
any matter connected with tbis insurance to the préjudice of this company 
without its consent in wrltlng, and that any attempt so to do sball render this 
policy and al! claims thereunder absolutely vold." 

Two barges in charge of the Carbonero had been anchored by the 
tug. They were lost under the circumstances described in 106 Fed. 
3,29, 45 C. C. A. 314. The Carbonero was libeled for their loss, but 
the Hbel was dismissed. 122 Fed. 753, 58 C. C. A. 553. The suit at 
bar was brought to recover the légal expenses, including counsel fées, 
incurred in behalf of the tug in ^le proceeding in admiralty just men- 
tioned. The défendant denied liability altogether, and the case was 
tried without a jury upon an agreed statement of facts. Only one dé- 
fense made to the action need be considered hère, viz., that the costs 
and charges which the plaintifï sued to recover were incurred in a suit 
wherein the tug was at length exonerated from blâme. 

The question presented is this : In a policy of insurance against 
liability like that hère in question, is the insurer liable for the cost of 
a successful défense? I think not. Ambiguous expressions in the 
policy should be construed against the insurer, but the defendant's 
liability must be based upon an interprétation of the contract entered 
into by the parties, and not upon another contract which the plaintifï 
might bave reasonably desired. The policy in dispute is expressed to 
indemnify the plaintiff "against any loss or damage for which the 
said tug may become legally liable, caused by collision '^'^V'"' stranding, 
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as hereinafter stated." Evidently the "loss or damage" referred to 
is not loss or damage to the Carbonero, but loss or damage to some 
other vessel, for which damage the Carbonero is liable. If the tow is 
stranded by vis major, so that the tug is not liable for the damage done 
to the tow, costs incurred in defending the tug against a claim for dam- 
age are not caused to the tug by the stranding, but by the misguided 
energy of a libelant without a case. It can make no différence whether 
the successful défense made by the tug is a déniai of the stranding 
altogether, or a déniai of the tug's liability for it. Moreover, the in- 
surer's liability, stated generally, as above, is later defined more par- 
ticularly. "This policy shall cover only the légal liability of the said 
tug for loss or damage and charges as herein provided." The plain- 
tifï contends that he is entitled to recover by reason of the word 
''charges." Even if this word may cover some légal expenses, yet thèse 
expenses, to be recoverable hère, must be "charges as herein provided," 
viz. : 

"First. When such légal liability of said tug shall hâve been incurred or 
caused by injury to aiiy other vessels or crafts, their freights then beuig earned 
on cargoes on board of such vessels or crafts at the time of the disaster and/gj. 
cargoes, by stranding and/oj. collision wlnle tbey shall be in tow of tbo said 
tug, either alongside or at the end of a hawser." 

The second and third clauses are manifestly inapplicable hère, and 
that there was no légal liability on the part of the Carbonero for the 
damage done to the barges is now res judicata. As the plaintiff must 
bring himself within this clause in order to recover, bis suit fails. 

Other clauses of the policy confirm the interprétation thus put upon 
it. The defendant's liability is further and independently limited "to 
the amount of actual repairs to vessels rendered necessary in consé- 
quence of any disaster insured against." This is not an action for the 
cost of repairs. Again : 

"This Company shall not be liable for any loss or damage under this policy 
unleas the liability of the said tug for snch loss or damage shall bave been 
first determined by a sxiit at law or otherwise, if this company shall so elect, 
and in case légal counsel shall be employed in defending any proceeding to 
test the liability of the said tug, the saine shall flrst be approved in writing by 
this comijany." 

The "suit at law" has decided that the tug was not liable, and, 
furthermore, this clause seems intended to protect the défendant from 
liability for légal expenses, unless incurred with its consent. If the 
plaintiff believed that the tug's liability, alleged in the libel, was within 
the terms of the policy, he should not hâve incurred expense in defend- 
ing the tug, and should not hâve opposed a decree against it. A de- 
cree thus obtained was a risk which the défendant took by declining 
to défend the suit in admiralty. The plaintiff, indeed, had agreed not 
to admit his liability for damage, but he had not agreed to contest a 
suit brought against the tug. 

It is to be noticed that each of the limitations above referred to sets 
out independently exclusive conditions of the defendant's liability. To 
recover the plaintiff must bring himself within each and ail of thèse 
limitations, not merely within some one of them. This appears from 
the introductory words of the several clauses : "This policy shall cover 
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only," etc. "The liability of this company is limited in ail cases to," 
etc. "This company shall not be liable unless," etc. Doubtless the 
policy should receive a reasonable construction as a whole, but the court 
is not justifîed in disregarding any condition of liability stated; still 
less may it disregard thèse conditions when they ail agrée in excluding 
the defendant's liability in the case at bar. 

Plaintifï relies upon the "Sue and Labor Clause." so called. In 
Cunard Steamship Co. v. Marten (1903) 2 K. B. 511, the Court of Ap- 
peals held that the ordinar}^ "Sue and Labor Clause" was inapplicable 
to a contract of liability Insurance, and so, being a meaningless survival, 
might be neglected. If, on the other hand, the clause be given its full 
meaning as an independent provision, it is concerned with the défense 
and safeguard of vessels other than the tug, and so does not aid the 
plaintifï. 

The cases which hâve construed policies of this sort are few, and 
none of them are precisely in point. In Xenos v. Fox, L. R. 4 C. P. 
665, and in Cornell v. Travelers' Ins. Co., 175 N. Y. 239, 67 N. E. 578, 
the court held that the expenses of a successful défense could not be 
recovered under a liability insurance policy. In those cases the policies 
were not precisely like that hère in question, but the reasoning of the 
courts was largely applicable. In Egbert v. St. Paul Ins. Co. (D. C.) 
92 Fed. 517, the costs recovered were those of a suit in which the 
liability of the insured had been established. 

There must be judgment for the défendant. 



THE MARY P. MOSQUITO (two cases). 

(District Court, E. D. Virginia. May 18, 1906.) 

Collision — Stbameb and Schoonee— Mutual Fault. 

A scboouer and steamer both liciil jii fault for a collision between 
them at night in Cliesapeake Bay, tlie schooner for ebanging her course 
so as to cross tbat of tlie steamer, and tlie latter for failing to sooner see 
the schooner, and for afterward continuiiig lier speed of 15 miles an hour 
with only a slight change of course, wlien there was at least risk of 
collision in so doing. 

[Ed. Note. — For cases in point, see vol. 10, Cent. Dig. Collision, § 52.] 

In Admiralty. Cross-libels for collision. 

On the evening of 18th of March, ]00G. about 1 -.ZQ o'clock, the steamer Nor- 
folk, a vessel of 1,248 gross tons burden, leiigth 24() feet, beam 46 feet, one 
of the line of steajners plying betweeu the cities of Norfolk, Va., and Wasli- 
ington, D. C, vvhile en route to Washington, at a point in Chesapeake Bay 
between Old Point and Thimble Light, and about midway between said places, 
collided with the schooner Mnry P. Mosqulto, a two-masted flshing vessel of 
45 tous burden, about 85 feet long, 22 feet 7 inches beam ; that the steamer 
was proceeding outward at the time on a course aliout east three-quarters 
north, and the schooner inward on a course west half south. The tide was 
ebb, wind blowing about 10 miles an hour froni the soiithenst, the sea 
smooth and otherwise unobstructed, save by the vessels in collision. The 
steamer's contention is, briefly, that wliile proceeding outward she flrst 
observed the green light of the schooner about a quartor of a mile away, froin 
a quarter to half a point on tlio starboard bow, when slie sounded two 
whistles, starboarded lier wlieel, with a view of giviug greater fairwaj^ and, 
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wlthoiit slackening her speed, proceeded on her joiirney at her full speed of 
15 miles an liour; tliat siiddenly tlie schoonor clianiçed her course by shutting 
in lier green and showing lier red liglit, appai'oiitly proceeding aeross the steani- 
er's courte. '.vl>eu danger signais were sounded. tlie jiugle riuig, and tlie eugines 
reversed, and everything done to avoid a collision, but wbieh provcd ineffective, 
and tbe vessels collided ; the schooner's bowsprit cuttiug into the steamer's 
starboard bow, and extending considerably into aud aeross the sliip. causing 
serions iujury. The schooner's contention, on the other hund. is that. while 
proceediiig on hpr course, slie obsorved tlie stoanicr about a mile off. slightly 
on lier !)ort bow, showing lioth green aud red liglits ; tliat tbe vessels thus 
approached each other until within a short distance apart, when the steamer 
sounded two blasts of her whistle, and snddenly changed her course to port, 
apparently witli the intention of attempting to cross the schooner's lx)\v, and, 
upon seeing this maneuver on the part of the steamer, orders were given 
to liard starboard the helm, vidth a view of swinging to port, and avoiding 
the collision, but wliich i)roved too late, and tlie vessels came togetlier, tbe 
bowsprit of the schooner catching in the joiner work of the steamer on the 
latter's starboard side, breaking the schooner's jibboom, carrying away her 
topmast and head gear, and damaging her stem. Each vessel charges négli- 
gence on the part of the other — the steamer that the schooner failed to keep 
her course and speed, and changed her course suddenly ; that she attempted 
to cross the steamer's bow; her failure to hâve a compétent master, crew, 
and lookout; aud, on the part of the schooner. that the steamer was also 
without a proper lookout ; that she did not keep ont of the way of the 
schooner, or allow sufticieut space for safe navigation ; that she failed to 
slacken her speed and stop or reverse ; that she improperly changed her course ; 
that she attempted to cross ahead of the schooner, and failed timelj' to observe 
the schooner approaching. Considérable évidence was taken, and it is largely 
upon a correct détermination of the facts that the case turns. 

J. W. Willcox, for Norfolk & Washington Steamboat Company. 
H. H. Little, for The Mary P. Mosciuito. 

WADDILL,, District Judge (after stating the facts as above). There 
is considérable conflict in the évidence, and as to some of which it is 
difficult to reconcile the apparent contradictions; and, without at- 
tempting to do so as to many of the détails, the conclusion reached by 
the court upon what seems to it to be the essential and material 
questions is as follows : 

First. That the schooner was négligent in that she failed to main- 
tain her course and speed up to the time of the collision, which large- 
ly brought about the same. It is true she insists that the only change 
in her course was made when the collision was inévitable, and that 
that was to port, and not to starboard, with a view of lightening the 
blow of the collision as far as possible. But, taking ail the facts and 
circumstances into account, including the injury to the steamer, and 
particularly that of witnesses not connected with the navigation of 
either vessel, the court finds that the version of the steamer as to the 
movements of the schooner at and about the time of the collision is 
sustained by the évidence, and that the vessels were proceeding green 
to green, as claimed by the steamer, until the schooner suddenly 
changed her course to starboard, and aeross the steamer's bow. 

Second. That while it is true the schooner was négligent in chan- 
ging her course as indicated, it by no means follows that the steamer 
was free from fault in bringing abotit this collision. The failure of 
her navigators earlier to see and observe the schooner's lights cannot 

14:.J F.— 01 
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be overlooked, nor can she be said to be free from fault in her navi- 
gation after they observed one of the schooner's lights. What was 
done might hâve proven harmless had not the schooner changed her 
course ; but it vi^as clearly négligence on the part of the steamer, on ob- 
serving the green hght a quarter to half a point on her starboard bow, 
and only a quarter of a mile away, to hâve proceeded at the speed of 
15 miles an hour, only slightly varying her course to port. It was her 
duty to avoid the risk of collision, as well as the collision, and this she 
utterly failed to do, even after she saw the schooner. 

Third. The schooner insists that the steamer was négligent in 
failing to hâve a compétent lookout properly stationed at the time of 
the collision. The court is not prepared to say in this case that the 
location of the steamer's lookout, namely, on the forward part of the 
hurricane deck, immediately in front of the pilot house, instead of on 
the bow of the ship on the main deck, was not proper; but certain 
it is it does not appear to hâve entered materially into this collision, 
as it is quite apparent from the size of the two vessels, the character 
of the night, and the formation of the steamer's deck, that observa- 
tion could hâve been made as well from the place the lookout was 
stationed as from the bow of the ship, which is usually and may be 
said to be the préférable place for the lookout to be stationed. 

Fourth. Counsel for the schooner also insists that whatever error 
was committed by the schooner respecting her change of course was 
error in extremis, caused by the négligent navigation of the steamer, 
and for which the schooner sliould not be held liable. In this view 
the court does not concur. It is true that, had the collision occurred 
as claimed by the schooner, namely, that she was showing her red in- 
stead of her green light to the steamer, and that the steamer suddenly 
eut across her bows, and the schooner then changed her course to 
port to lighten the blow of the collision, the doctrine of error in ex- 
tremis might apply. But this is not the way the collision occurred. 
The vessels approached each other green to green, and the steamer 
having ported, with a view of giving wider passageway, the sailing 
vessel neither continued on her course nor went to port, but, on the 
contrar}', starboarded, thereby making a collision almost inévitable. 
The fact that the steamer starboarded shortly before the collision, and 
that the schooner did not at that time change her course to port, as 
claimed by her, is sustained by the évidence overwhelmingly. In- 
deed, there is much in her own évidence tending to show that the 
maneuver was to starboard, instead of to port. 

It follows from what has been said that the collision was brought 
about by the combined négligence of the two vessels, and that, as a 
conséquence, the damages arising therefrom, including the costs of 
court, should be borne equally by them. 
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ALLEN et al. v. SHERIDAN. 
(Circuit Court, E. D. Missouri, E. D. June 1, 1906.) 

No. 5,321. 

Internal Revenue— ExroTîCEMEXT of Tax— Rrpi-evin ot' Property Sold — 
Remedy ik Fédéral Court— Exclusivexes-;. 

Property seizecl iind sold by a collecter, in tbe enforeement of the 
internai revenue laws, cannot be replevied from tlie purchasers by tbe 
former owner under process from a state court, and such a proceed- 
ing vvill not be tolerated by a fédéral court ; the remedy for a wrong- 
ful seizure glven by tbe statute being exclusive. 

[Ed. Note. — For cases in point, see vol. 20, Cent. Dig. Internai Rev- 
enue, § 78.] 

On Pétition for an Order on Défendants to Deliver Certain Personal 
Property to Plaintiffs. 

D. P. Dyer, U. S. Atty., E. P. Johnson, Asst. U. S. Atty., for 
plaintiff. 

Blodgett & Davis, for défendant. 

POLLOCK, District Judge. Plaintiff Allen is collector of internai 
revenue for the First collection district of Missouri, and the other 
plaintiffs were purchasers at a sale of certain Personal property, levied 
upon by a deputy collector, under a warrant of distress issued upon 
an assessment of taxes against one J. C. Knott, in the sum of S900 for 
taxes due the United States by him as a manufacturer of olcomarga- 
rine. The défendant immediately after said sale, as constaijlc, under 
color of a writ of replevin issued by William J. lianley, lisq., a justice 
of the peace, seized said property and v/ithheld the same from the pos- 
session of the plaintiffs, to whom it was sold by said deputy, and the 
plaintiffs joined in a pétition setting forth said facts and stating that 
said replevin was not authorized by law, was executed in violation of 
the laws of the United States, for the purpose of hindering, delaying, 
and defrauding the United States out of the aforesaid taxes. Défend- 
ant filed a gênerai demurrer to the pétition, which the court overruled. 

Heretofore there was presented to this court a bill for injunction 
to restrain the sale made by the collector in the K^nott case. Under 
the positive mandate of Congress an injunctive order to restrain the 
collector from making the sale was, of course, denied. It is perhaps 
well, and this court is gratified at the thought, that the parties bring- 
ing this replevin action, the défendants hère, and those advising the 
bringing of the sam.e, hâve fallen into such kindly hands as the law 
officer of this court, Col. Dyer, or in ail probability we would be con- 
fronted this morning with a very différent proceeding tlian that now 
presented. The mistake made by counsel representing the défendants 
in the présent case is as to the nature of the title passed by the govern- 
ment at sales made in the collection of the revenues of the country. 
It is contended that défendants bave been deprived of their property 
without due process of law. Not so. The revenues of a country are 
its life blood. The power to levy and collect revenue is fuU and ample 
under the acts of Congress made in pursuance of constitutional provi- 
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sions, and such acts are the suprême law of the land, binding upon ail 
parties, at ail times. Not onjy will sales of propert}' by the collector 
not be enjoined, but such property seized in the hands of the officer 
is not the subject of replevin. The sale cuts oiï ail prier rights, and 
the title passed at such sale is an underlying title. Not only arc the 
collection laws drastic, but, that they might be made effective, severe 
pénal laws exist, and are strenuonsly enforced against those who do 
not pay the revenues assessed, and as well against those who interfère 
to prevent sales by the collector in the enforcement of the revenue laws. 
It would defeat the end of such laws, and put a stop to government 
itself, could such proceedings as bave been attempted by défendants 
in this matter be tolerated, or should the purchaser at such a sale be 
prevented from bidding the full and fair value of the property offered, 
from the fact that he might be called upon to défend the title passed 
by the government at a sale made. Such is not the law. The défend- 
ants hère bave their remedy under the law, but it is an exclusive reme- 
dy. Necessity bas given rise to the présent scheme for the levy and 
collection of the revenues. Ail of the states at ail times hâve not been 
as friendly to the enforcement of the revenue laws of this country as 
is this State at the présent time, and drastic laws firmly enforced bave 
been a necessity of government. The proceedings attempted by de- 
fendants to replevin the property sold by the collector in this case, in 
the enforcement of the revenue ïaws, cannot be tolerated. 

The demurrers will be overruled, and the orders asked for the re- 
turn of the property will be granted. 



ELLIOTT V. GILMOUE et al. 
(Circuit Court, E. D. Pemisj^lvania. May 17, 1906.) 

No. 60. 

Tktai^ — Amexdjient of Vekdict by Court — Addition of Ikterkst. 

A verdict may l)e amendod hy tlio court ()y tlie nrtdition of interest wliere 
It is coiiclusively sliown Iiy the altidavit of ail of the .jurors tliat it was 
th?ir inteiitioii tliat iuterest sliould be computed on the amount avvarded 
from a prior date. 

[Ed. Note.— For cases In point, see vol. 46, Cent. Dig. Trial, § 709.] 

On Motion to Amend Verdict. 

Keator & Johnson, for plaintiff. 

Albert B. Weimer and John G. Johnson, for défendants. 

HOLLAND, District Judge. It is very évident that the jury in 
this case intended to rentier a verdict in favor of the plaintiff for 
$3,500, with interest from the Ist day of July, 190.3, to the date of 
the rendition of the verdict, which was April 20, 1906, so that the 
verdict should bave been for $3,070.40 instead of $2,500. The verdict 
was rendered late in the day, and the jury separated. The following 
day, however, ail the jurors signed an affidavit that it was their in- 
tention that the verdict should be for $2,500, with interest thereon 
from July 1, 1902. Under the circumstances we are of the opinion 
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that the court is authorized to correct the verdict to conform to the in- 
tention of the jurv. Burlingame v. Central Railway (C. C.) 23 Fed. 
706; Cope v. Kidnev, 115 Pa. 228, 8 Atl. 83G; Murphy v. Stewart, 
43 U. S. 263, 11 L.'Ed. 261. 

The ordcr of the court, therefore, is that judgment be entered in 
favor of the plaintiff, Thomas I. EUiott, and against the défendants, 
John O. Gilmore and Charles T. Schoen, for the sum of $3,070.40. 



KLUTT V. PHILADELPHIA & R. RY. CO. 

(Circuit Court, E. D. Penusylvania. June 22, tOOO.) 

No. 25. 

New Teial— Grounds— Vekdict Agaisst Evidence— Collision— Running 
DOWK ROWBOAT — Insufficient Lookout. 

A new triai denied to défendant in an action for tire runuing down 
and liilling of plaintiff's husband, who was in a rowboat, by defend- 
ant's, tug and tow, on the ground ttiat the question whether the kill- 
ing was due to dcfeudant's négligence in failing to maintain a proper 
lookout was one for détermination by the .iury. 

[Ed. Note. — For cases in point, see vol. 37, Cent. Dig. New Trial, 
§§ 185-149.] 

On Rule for New Trial. 

Francis Fisher Kane, for plaintifï. 
John G. Lamb, for défendant. 

HOLIvAND, District Judge. With the exception of a few minor 
détails, the évidence on the trial of this cause in April, 1906, in this court 
was the same as on the fîrst trial, and the Circuit Court of Appeals, in 
an opinion by Judge Acheson, 143 Fed. 394, held that it was for the 
jury to say whether, by the employment of proper lookouts, the defend- 
ant's tug might not hâve discovered the exposed situation of Klutt in 
time, by the exercise of ordinary care and diligence, to hâve avoided 
the accident. It is true the defendant's évidence in this trial showed that 
there were no box cars on the floats, and the captain claimed he was at 
the wheel, and had an unobstructed view ail around, and that this view 
was not interfered with in any way by the cars on the floats, nor did 
they interfère with his view of the man in the rowboat. Plaintiff's wit- 
nesses claim décèdent was caught in the ice, but the captain insists he 
was not, but negligently endeavored to cross the river in front of the 
tow, and failed to pass in time, and that he (the captain) blew the 
whistle and reversed his engine so soon as he saw there was danger of 
his tow striking the décèdent. This was a question for the jury, and 
if the man was fast in the ice, it was for the jury to say whether a look- 
out might not bave discovered this in time and avoided the accident. 

New trial refused. 
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In re CRAMOND. 
(District Court, N. D. New Yorli, June 6, 1906.) 

1. Bakkruptcy — Liens — Validitt. 

The rule tliat a baulii'uitt's triistee talîeis title to the bankrupt's prop- 
erty as of the date of tiie adjudication, subject to ail valid liens thereon 
created more than four months prior to the flling of the bankruptcy 
pétition, lias no application to liens whenever created, vvhich though 
valid as to the baukrupt are invalid as to creditors. 

2. Same — Crédits of Bankrupt — Administration et Trustée. 

Money due to a bankrnpt on a paving con tract at the time of the 
filing of his bankruptcy pétition, thoiigh subject to valid liens, was 
properly paid to the bankrupt's trustée to be administered. and paid ovei 
to those entitled thereto under the direction of the bankruptcy court. 

3. Same — Référées — Trustées — Commtsiïions — Property Subject to Liens. 

Under Bankr. Act July 1, 1898, c. 541, §| 40, 48, .^O Stat. 55(5, 557 [U. S. 
Oomp. St. 1901, pp. 343G, 3439], as amended bv Act Feb. 5, 1903. c. 487, 
§§9, 11, 32 Stat. 799 [U. S. Comp. St. Supp. 1905, pp. 687, 688], providing 
that référées shall be entitled to commissions on "ail moneys disbursed 
to creditors by the trustée, and that trustées shall be entitled to such 
commissions on ail moneys disbursed by them as may be allowed by the 
courts," crédits of a bankrnpt subject to valid liens, which crédits were 
collected and disbursed in the bankruptcy proceedings, were liable for 
commissions to the référée and trustée in case the other property of the 
bankrnpt was insufflcient to pay such commissions and the expenses of 
administration. 

4. Same— Lien Claims— Allowance— Statutes. 

Bankr. Act July 1, 1898, c. 541, § 57a, 30 Stat. 560 [U. S. Comp. St. 
1901, p. 3443], provides that secured creditors may prove tbeir claims 
showing the daim, the considération, and securities held therefor, and 
section 57e provides that secured claims and others having priority may 
be allowed for certain pur])oses, but shall be allowed only for such sums 
as to the courts seem to be owing over and above the value of tlie securi- 
ties or priorities. Held, that such sections had référence to the allbw- 
ance of secured claims for the purpose of fixing the sum on which a 
dividend from the gênerai estate was to be paid, and for the limiting of 
the voting power or voice of the secured créditer or créditer having a 
priority at creditors' meetings. 

5. Same — Liens — Validity. 

A municipal contractor, who subsequently became a baukrupt, after 
having assigned the amount to become due to liim from a city on a pav- 
ing contract to a bank for advances to enable him to perform the con- 
tract, made other similar assignments to materialmen for materials 
furnished. The materials were ail furnished. and the work was com- 
pleted and accepted subject to a slight déduction more than 30 days 
prior to the filing of the bankruptcy pétition ; the priée being payable by 
the city within 90 days thereafter. Held, that such materialmen, though 
having flled and perfected a lien for the materials furnished, as author- 
ized by Laws N. Y. 1897, p. 517, c. 418, § 5, were entitled to liens on the 
fund due from the city to the contractor by virtue of their assignments 
independent of the state law, which were enforceable against the fund 
In bankruptcy. 

6. Same— Laboe Claimants— Notice of Lien— Failukb to File. 

Laws N. Y. 1897, p. 517, c. 418, § 5, provides for a lien for labor and 
materials furnished to a public contractor on the amount due from a 
State or municipal corporation. Section 12 (page 520) déclares that at 
any time before the completion iind acceptance of tlie improvement, and 
withiU 30 days thereafter, a pcrson performing work for the contractor. 
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his siibcontractor, assignée, or îepcal représentative mr.y file a notice of 
lien vvitli the ottieer having cliarge of the disbursements ot tlie state or 
corporate tnnds applicable to tbe eontraet under whicli tbo claim is made, 
and section 17 (page 522) déclares tliat the lien for labor or materials 
shall not continue for a longer period tban three uiontbs after the notice 
of the fliing of the lien, unless an action is brought to foreclose the same, 
etc. Ueld, that persons having performed labor for a municipal con- 
tractor, who thereafter became bankrupt, having flled no notice of lien 
under such sections, had no lien on the aniount due from the city to 
the contracter, though thev were entitled to prioritv of payment over 
gênerai creditors, under Bankr. Act, July 1, 1898, c. 541, § C4b, 30 Stat. 
563 [U. S. Comp. St. 1901, p. 3447]. 

7. Same — Equitable Liens — PRiORiTr of Claim. 

Where a municipal coutractor, wlio subsequently became a bankrupt, 
on assuming a jjaving eontraet witii the city, assigned ail his riglit to 
money payable from the city under tlie eontraet to a bank in order to 
obtain money with which to perform the work, and the bank advanced 
money for sueh purpose in good faitli to enable the contractor to com- 
plète the eontraet, it acquired an e(]uitable lien on the fund due from the 
city to the contractor, though some of the advancements were made after 
the contractor became insolvent, vvliicli was superior to the right to 
priority of payment given by Bankr. Act .July 1, 1898, c. .541, §64, .30 
Stat. 5G3 [U. S. Comp. St. 1901, p. 3447], to labor claimants having no 
other lien. 

8. Same — State Laws — Notice op Lien. 

A bank, havijig advanced money to a municipal contractor to enable 
him to perform the eontraet, in considération of an assignment of an 
amount due the contractor from the city, was not entitled to file a lien 
on such fund under Laws N. Y. 1897, p. 514, e. 418, providing for liens 
on funds due to publie improvement contractors on behalf of "laborers 
and niaterialmen." 

9. Same — Claims — Pkiobity op Pay-\îent — Derts Having Frioeity. 

Bankr. Act .July 1, 1898, c. .541, § 64b, subd. 5, 30 Stat. .563 [U. S. 
Comp. St. 1901, p. .3447], providing for payment of debts owed to any 
person who by the laws of the state or the United States is entitled to 
priority, bas no référence to liens actually existing on crédits belonging 
to the bankrupt to be paid after the payment of taxes, subjeot to abate- 
ment for commissions expressly allowed to référées and trustées, etc. 

Revlew of the décision of référée in bankruptey adjudging that the costs 
and expenses of the proceedings in bankruptey, including commissions of 
référée and trustée, and claims for labor performed within three months of 
the adjudication, not exceeding $300 to each laborer, be paid from the amount 
receivod by the trustée in banl^ruptcy on a Street paving eontraet between 
William J. Cramond, now the bankrupt, and the city of Kome, N. Y., which 
money was not actually due and payable at the date of the fliing of the 
pétition in bankruptey, before payment therefrom to certain assignées of tbe 
money to beconie due on such eontraet on assignments thereof made prior to 
the bankruptey and more than three months prior thereto as seeurity for 
advances of money to be made, and which were made, to carry on and prose- 
cute tbe work to be doue and procure the necessary material to be used in 
executing the eontraet, and also to procure material to be used, and which 
was uecessarily proeured and used, in the exécution and performance of 
such eontraet. The assignments of such money to become due and payable 
were made prior to the advances of money and furnishing of material and 
prior to the doing of any work on the eontraet. ÏLe labor claims, sought to 
be given priority, were for labor done for the contractor, now bankrupt, in 
the exécution of such eontraet, and six of the assignées of such moneys 
flled liens pursuant to the lien law of the state of New York. ïhe labor 
claimants, in question hère, did not. 
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Wm. J. Powers and Thomas J. McNamara, for labor claimants. 
D. F. Searle, for assignées of moneys. 
McMahon & Larkin, for trustée. 

RAY, District Judge. On tlie 26th day of August, 1904, the now 
bankrupt, William J. Cramond, then solvent, entered into a written 
contract with the city of Rome to pave, with brick, East Dominick 
Street in said city from First street to the entrance to the Locomotive 
Works. He was to furnish ail the material and perform ail the labor 
and payment of the contract price, $"26,009, was to be made 90 days 
aftcr the completion and acceptance of the work. The contract also 
contained this provision: 

"After tlie acceptance of ail or aiiy portion of the work by tlip common 
council, within niiiety days tliereafter, payments will be made for that portion, 
or ail of tlie work accepted." 

This contract was duly filed in the office of the Chamberlain of the 
city of Rome. . On the same day, August 26, 1904, the said William J. 
Cramond executed and delivered to the First National Bank of Rome, 
. N. Y., an. assignment, of which the following is a copy : 

"For a valuable considération to me in hand paid, the receipt whereof is 
hereby acknowledged, I hereby sell, assign, transfer and turn over unto the 
First National Bank of Rome the sum of ten thousand doflars ($10_000) with 
interest, of the moneys flrst due or to become due to me on à contract 
between the city of Rome and myself made and executed August 26, 1904, for 
■the ptving of E. Dominick street from First street to the Locomotive 
Works, the original of which contract is on file in the ehamberlaiu's of- 
fice of the city of Rome, and a copy of whic^h is hereto attached and made 
a part hereof. And I hereby give and grant unto said the First National 
Bank of Rome full power and autliority to collect and receive npon said 
coiitraet from the said the city of Rome in my place and stead the said sum 
of $10.000, with interest thereon, and to take ail necessary proceedings for 
the collection thereof, and to exécute and deliver ail proper receipts and 
vouchers therefor the same as I might or could do were not this assign- 
ment made. I hereby expressly represent that I hâve full power and autlior- 
ity to exécute this assignment ; that the said sum of nioney is to becoine due 
me from the said the city of Rome by reason of said contract; that no 
assignment or traiisfer of the moneys to become due npon said contract other 
than this bas been executed by me, and the said tlie city of Rome, its com- 
mon council and Chamberlain, are hereby authorized and directed to pay to 
the said the First National Bank of Rome the said sum of $10,000, with 
interest thereon from the date hereof. 

"Witness my hand and seal at Rome. N. Y., this 2Gth day of August, 1904. 

"TOlliam .T. Cramond. [L. S.]" 

August 31, 1904, this assignment, or a copy thereof, was filed in the 
proper office. This assignment was made in good faith, and, in fact, 
to secure advances of money to be made and which were made, from 
time to time, by the bank to said Cramond to the amount of $10,000 to 
enable him to pay labor and purchase material to be used and which 
were used in performing the contract. 

On the 2d day of September, 1904, said Cramond executed and 
delivered to the New York Brick & Paving Company of Syracuse, 
N. Y., another assignment of moneys to become due on such contract 
with the city of Rome, to the amount of $11,000, which was filed in 
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said office on the same day. The material part of said assignment 
reads as follows : 

"For a valiijible consicTeration to me in IiancI ])aid, tlie receipt whereof is 
liereby acknowletlKert, and in paynitnt for and to secure the payment of 
bricks delivered and to be delivered. I bereby seU, assign, transfer and turn 
over to llie Xew York Brick and Paving Company of Syracuse, New York, the 
sum of eleven tbonsand dollars 'S11.000) of tbe nioueys flrst due or to become 
due to me on a contract between tlie city of Rome and myself made and 
executed August 2(Jth, 190-1, for tlie pavi'ng of East Dominick street from 
First Street to tlie Locomotive Works, the orij^inal of wiiich contract is on 
file in the chamberlain's oflice of the city of Rome. N. Y., and a copy of which 
is hereto attached and made a part hereof. And I hereby give and grant 
uuto said New York Brick and l'aving Company full power and authority to 
collect and receive from the city of Rome upou said contract in my place and 
stead of said sum of eleven thousand dollars (.flt.OOO), or whatever ainount 
may be due and owing for brick furuished at the price agreed upon, with 
iiiterest thereon as agreed. and to take ail necessary proceeding for the col- 
lection thereof and may exécute and deliver ail proper receipts and vouchers 
therefor, the same as I might or could do were not this assignment made. 
It is imderstood that the First National Bank of Rome, New York, bas an 
assignment prior to this to secure the payment of ten thou«and dollars 
($10,000). * * * The said city of Rome, its common council and Cham- 
berlain are hereby autborized and directed to pay to tlie said New York Brick 
and Paving Comi)any the said sum of eleven thousand dollars ($11,000) out 
of the said moneys Itrst due or to become due to me on said contract, subject 
to the rigbts of the said First National Bank of Rome, under the assignment 
above mentioned." 

This was given and received in good faith as security for material, 
brick, to be furnished and used and which was thereafter furnished 
and used, to the full value of $11,000, in the performance of said con- 
tract. 

On the 27th day of December, 1904, said the New York Brick & 
Paving Company filed in the proper office a notice of lien in due form 
"upon the moneys of the city of Rome applicable to construction of 
the public improvement" described therein, being the paving men- 
tioned and described in the aforesaid contract. The amount of the lien 
claimed was $11,29!j.30, and the notice of lien contained the foUow- 
ing: 

"The amount claimed to be due is .$11,290.20, for which said Iienor has an 
assignment to tlie amount of $11,000.00, leaving a balance not covered by 
assignments of $296.20, with interest from November 1, 1904." 

On the 6th day of September, 1904, said Cramond executed and de- 
livered to the Médina Quarry Company, of Albion, N. Y., a third as- 
signment of moneys to become due on such contract, to the amount 
of $3,475.00, to secure it for curbing stone to be delivered and used 
and which were thereafter, to the full value of $3,475, delivered and 
used in the exécution and performance of such contract. This as- 
signment was also given and received in good faith and duly filed in 
the proper office on the same day. 

On the 28th day of December, 1904, said Médina Quarry Company 
filed a notice of lien "upon the moneys of the city of Rome, applicable 
to the construction of the public improvement" therein mentioned, the 
pavement in question, for the sum of $3,658.90, and interest on cer- 
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tain sums from certain specified dates, rcciting the said assignment 
of moneys to becoine due on said contract to the amount of Ç.jyiTS 
thcreof. 

Thèse notices of Hen were in due form and properly executed and 
duly served. March 33, and 2i, 1905, thèse Henors obtained from a 
judge of the Suprême Court, and duly filed same, with notice thereof, 
orders extending said liens, respectively, pursuant to the provisions 
of the lien law of the state of New York. The labor claimants whose 
rights are in question hère hâve not, so far as appears, filed notices of 
lien pursuant to the statute of the state of New York, known as the 
lien law. On the 2?th day of January, 1905, a pétition in bankruptcy 
was filed in this court to hâve said C'ramond adjudicated a bankrupt, 
and on the 28th day of January, 1905, he was adjudicated a bankrupt 
accordingly. Thereafter and on the llth day of February, 1905, one 
M. H. Powers was duly appointed and qualified as trustée of the bank- 
rupt's estate. He qualified February 16, 1905. The said contracter 
entered on the performance of the contract, soon after its exécution 
and delivery, and completed it, substantially, employing labor on 
which he made payments, but a large number of laborers, 76 in num- 
ber, were unpaid in full at the time of the bankruptcy. The total of 
thèse claims is over $1,018.64, ail for labor performed for the con- 
tracter in the exécution of the contract and on this paving work 
within the three months prior to the adjudication in bankruptcy. On 
the 19th day of December, 1904, the common council of the city of 
Rome adopted the following resolution : "Resolved that the paving of 
East Dominicl; street be accepted. That $100 be reserved for the 
cleaning of the streets in the city." 

The contractor did not: clean the streets, but the trustée în bank- 
ruptcy did, and on the 19th day of March, 1905, the city paid to the 
trustée the aniount due on the contract with interest, in ail $86,386.36. 
This was donc pursuant to an order of the référée in bankruptcy 
that payment be made to the trustée, and the validity of that order 
was not questioned. The trustée has received from the other prooerty 
of the bankrupt $623.79. The estate, $27,009.15, will not pay the ex- 
penses of administration and the amount of said assignments and liens 
and leave anything for the labor creditors. Or, if the expenses of ad- 
ministration and labor creditors, to the amount of $300 each, are paid 
and then the amount of the said assignments are paid, in order, the 
Médina Quarry Company will not be paid in full. 

The question is : Shall any part of the $26,386.36 be applied to the 
«ayment of the costs and expenses of administration, including com- 
missions, and to the payment of thèse labor claims, or of either, before 
paving the Médina Quarry Company in full? lias the bank a lien 
prior to the claim of thèse laborers? 

February 27, 1905, the First National Bank of Rome filed its claim 
at $10,451.74, the New York ]3rick & Paving Co. filed its claim at 
$11,286.20, and the Médina Quarry Co. its claim at $3,658.90. The 
title of the trustée in bankru]:itcv, when appointed, relates back to the 
date of adjudication. Act Julv 1, 1898, c. 541, § 70, 30 Stat. 565, 566 
[U. S. Comp. St. 1901, p. 345i]. Pie takes title to the property of the 
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bankrupt as ït then was and subject to ail valid lîens thereon created 
more than four months prier to the filing of the pétition. But this 
rule has no application to liens, whenever created, which, although 
valid as to the bankrupt, are invalid as to creditors. First National 
Bank of Baltimore v. Staake (U. S. Suprême Court No. 213, decided 
April 30, 1906) 26 Sup. Ct. 580, 50 L. Ed. . The court says : 

"The rule tliat the trustée takes tlie estate of the baukruyt ia the same 
plight as the baukrupt held it is not applicable to liens which, although valid 
as to the bankrupt, are invalid as to creditors." 

The money due on this contract belonged to the estate in bankruptcy 
subject to ail valid liens, if any, and was properly paid to the trustée, 
and it is his duty to administer it or pay it over to those entitled 
thereto pursuant to the order and direction of this court which has 
its custody for the purposes of administration and distribution. The 
varions claimants hâve proved their claims, and it is the duty of the 
court to adjudicate their respective rights and priorities and establish 
ail liens on the funds and détermine their amount and direct their 
payment. I do not understand the law to be, or that the bankruptcy 
act contemplâtes, that the référée and trustée shall do this work with- 
out compensation in case it shall be determined that the liens on the 
funds of the estate, assuming that ail are subject to liens are equal 
to or greater than such assets. Such a rule would require the officers 
of the court to spend time and money in caring for, protecting, and 
preserving the funds of the estate, subject to liens, for the benefit 
and profit of the lienors without compensation or reimbursement. 

The court of bankruptcy is a court of equity (section 3 of the Bank- 
rupt Act of July 1, 1898, c. 541, 30 Stat. 545, 546 [U. S. Comp. St. 
1901, p. 3420]), and when it lawfully takes hold of and administers 
the estate of a bankrupt and has the funds in its possession for that 
purpose it may direct, and it is its duty to direct, that the lawful fées 
and commissions of its officers and expenses of such administration 
be paid therefrom, and when necessary, in such cases, liens on such 
funds must abate for this purpose. 

Section 40 of the bankruptcy act (30 Stat. 556 [U. S. Comp. St 
1901, p. 3436]) expressly states: 

"Sec. 40. Cx)mpensatioii of Référées. — (a) Référées shall i-eoeive as full 
compensation for their services, payable after they are rendered, a fee of 
flfteen dollars deposited with the clerk at tlie 'time the pétition is flled in 
each case, except vi-heu a fee is not required from a voluntary bankrupt, and 
twenty-five cents for every proof of claim filed for allowance, to be paid 
from the estate, if any, as a part of the cost of administration, and from 
estâtes which hâve been administered before them one per eentum commis- 
sions on ail moneys disbursed to creditors by the trustée, or one-half of one 
per eentum on the amount to be paid to creditors l'.pon the confirmation of a 
composition." 

Section 48 of the act (30 Stat. 557, 558 [U. S. Comp. St. 1901, p. 
3439]) provides: 

"Sec. 48. Compensation of Trustées. — (a) Trustées shall reçoive for their 
services, payable after they are rendered, a fee of five dollars deposited with 
the clerk at the time the pétition is flled in ench case, except when a fee is 
not required from a voluutary bankrupt, and from estâtes which they bave 



972 145 FEDERAL REPOKTBR. 

adiEinistoreiî sudi commissions on ail mor.eys disbursetl by them as may be 
ullowert by tlie courts, not to exceed six per ecntnni on the flrst flve lunidred 
(îollurs oi- Ipf^s, fonr per cenhim on uioneys in excess of flve huudred dollars 
and less tlian fifteen lumdred dollars, two per centmn on moneys in excess of 
fiftoen bundred dollars and less than ten tbousand dollars," and one por 
centum on moneys in excess of ten tbousand dollars. And in case of tbe 
confirmation of a composition after the trustée bas aunlified the court may 
allow bim, as compensation, not to exceed one-balf of one per centum of tiie 
amount to be paid tlie creditors on such composition." 

There is no suggestion that thèse commissions, etc., are confiner! 
to and must be computed on moneys disbursed to the gênerai creditors 
by the trustée. In section 40 the language is "ail moneys disbursed 
to creditors by the trustée" and in section 48 "ail moneys disbursed 
by them as may be allowed by the courts." This pre-supposes, of 
course, that the money disbursed belonged to the estate of the bank- 
rupt and was rightfully in the hands of the trustée for disbursement. 
Such funds may corne into the possession of the court for this purpose 
in two ways: (1) By opération of law, and (3) by the consent or ac- 
quiescence of those interested therein. This position is founded in 
common sensé and reason, and is supported not only by the express 
language of the act, but by authority. In re Sanford Furniture Mfg. 
Co., 11 Am. Bankr. Rep. 414, 136' Fed. 888; In re Sabine, 1 Am. 
Bankr. Rep. 323. 

By the amendatory act of 1903 the words "ail moneys disbursed to 
creditors by the trustée" were substituted for "sums to be paid as 
dividends and commissions" in section 40 of the original act, which 
provides for commissions to référées. By the same amendatory act the 
words "ail moneys disbursed by them" were substituted for the 
words "sums to he paid as dividends and commissions" in section 48 
of the original act, which provides for commissions to trustées. Hère, 
as to trustées, there is no limitation to "mone3's disbursed to creditors." 
The language covers, and evidently was intended to include, ail 
moneys lawfully disbursed by the trustée, and held by him as such, 
whether to creditors, secured or unsecured or having priority, or to 
other persons. If to creditors it is immaterial whether the amounts 
lawfully paid them from the funds in court are paid as dividends or 
in satisfaction of a lien or liens on the fund. By section 1 of the act 
"créditer shall include any one who owns a demand or claim provable 
in bankruptcy." Secured claims are provable in bankruptcy, although 
allowable only to a certain amount. See section 57 of the act (30 Stat. 
560, 561 [U. S. Comp. St. 1901, p. 3443]). 

If the money comes lawfully into the hands of the trustée, as such, 
and, if he in the performance of his duty as such is required to protect, 
préserve, and care for it, and eventually disburse it pursttant to the 
order of the court, and does so, there is no reason why he should not 
hâve his commissions, if the court allows them, even if the funds are 
subject to a lien which in law and equity the court is required to recog- 
nize and enforce. It is true that in some cases the allowance and pay- 
ment of thèse commissions may deplete, to that extent, the gênerai 
fund applicable to the payment of dividends, while in others, as in this 
case, such allowance may deplete the amount applicable to the payment 
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of the liens. The act contemplâtes that secured creditors may and 
shall prove their claims, and they are to set forth "the claim, the con- 
sidération therefor, and whether any, and, if so what securities are 
held therefor," etc. Section 57, subd. a. Claims of secured creditors 
and those having priority may also be allowed for certain purposes, 
"but shall be allowed for such sums only as to the courts seem to be 
owing over and above the value of their securities or priorities." Sec- 
tion 57, subd. e. 

This has référence to the allowance thereof for the purpose of fix- 
ing the sum on which a dividend from the gênerai estate is to be paid 
and also of limiting the voting power or voice of the secured creditor, 
or creditor having a priority, at creditors' meetings. See section 56, 
which provides: 

"Creditors shall pass upon mnttevs submitted to tliem at their meetings by 
a majorit,y vote in number aiul amount of claims of ail creditors whose 
claims hâve been allowed and are présent, except as herein otherwise pro- 
vided." 

It was not intended to prohibit the court in bankruptcy from deter- 
mining the validity and amount of a lien on the funds lawfully in the 
liands of the court and trustée, as such, or to deprive the référée and 
trustée of their commissions fixed and allowed by the law, or by the 
court, as the case may be, when they respectively adjudicatc upon, 
care for, protect, and préserve and disburse the fund in court. 

The amendatory act of 1903 had a purpose, and it is expressed in 
unambiguous language. Subdivision h of section 57 provides the 
mode of determining the value of securities held by secured creditors, 
and when ascertained "the amount of such value shall be credited 
upon such claims and a dividend shall be paid only on the unpaid bal- 
ance." If the value has been legally determined outside of the court 
of bankruptcy, it will take proof of and be governed by that fact, of 
course. The costs and expenses of administration, including the com- 
missions of référée and trustée, will be paid from the funds in the 
hands of the trustée ; the sum realized from sources outside the paving 
contract first being applied to that purpose, however. 

As to the claims for labor, a more difficult proposition is presented. 
At the time of the exécution and delivery of the assignments no money 
had been earned by Cramond on the contract. But it was ail earned, 
the contract work ail done, except work to the value of less than $50, 
to be done in cleaning the streets, and the material ail furnished, 
prior to the 19th day of December, 190-1, on which day the work was 
accepted, and more than 30 days prior to the filing of the pétition in 
bankruptcy. The liability of the city to Cramond for the contract 
price, less $100, was fixed by the acceptance of the vi'ork on that day. 
It was to be paid within 90 days thereafter. When the liens of the 
New York Brick & Paving Company and of the Médina Quarry Com- 
pany were filed, December 27 and December 28, 1904, respectively, 
the contract price of the work had been earned, the work accepted, 
and the liability of the city fixed, but Cramond was then insolvent. 
The liens of thèse two companies, created by filing their notice of 
liens, were obtained when the contractor, Cramond, was insolvent and 
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within the four months prior to tlie filing of the pétition in banlt- 
ruptcy and the adjudication following. The money was then due, 
within the fair meaning of the words of the assignments, although not 
payable. Buehler v. Pierce, 175 N. Y. 266-267, 67 N. E. 573. 

The assignment then attached to the money earned and due under 
the terms of the contract. The Hen on the fund was not "obtained in 
or pursuant to any suit or proceeding at law or in equity," or through 
légal proceedings. In re Emslie, 102 Fed. 291, 42 C. C. A. 350. Thèse 
liens were not given with intent on the part of the bankrupt to hinder, 
delay, or defraud his creditors, or any of them. Nor is such a transfer 
or lien as this, created under such circumstances, held null and void 
as against creditors by the laws of the state of New York, but, 
on the other hand, is authorized by statute and held valid. Having 
filed notices of lien pursuant to law prior to the bankruptcy of Cra- 
mond and having continued thèse liens by an order of the court, it is 
clear that the New York Brick & Paving Company and the Médina 
Quarry Company hâve valid liens on the fund superior to the rights 
and liens of labor creditors who did not file notices of lien pursuant 
to the lien law of the state of New York. The filing of a notice of lien 
is necessary to the préservation and continuance of the lien or the 
right to a lien given by the statute as against those who having the 
right to a lien do file such notice. In other words, if several ma- 
terialmen and laborers hâve liens or a right to liens, which are per- 
fected and continued on filing the notice required by the statute, and 
ail are on an equality prior to the filing of such notices, those who file 
the requisite notices of lien gain a priority over those who do not. 
The priority of such liens is determined by the date of filing. In 
re Kerby-Dennis Co., 95 Fed. 116, 36 C. C. A. 677 ; In re Emslie, 102 
Fed. 291, 42 C. C. A. 350. But the First National Bank of Rome did 
not file any notice of lien. In fact it was not entitled to file a lien, as 
it was neither a laborer nor a materialman. Its right to an équitable 
lien and priority over the labor creditors rests in its assignment of the 
money to become due on the contract. 

The labor creditors in question hère, I am not referring to the few 
who did file liens, were entitled to a lien under section 5 of chapter 
418, p. 517, Laws of New York, approved May 13, 1897, entitled 
"An act in relation to liens, constituting chapter forty-nine of the gên- 
erai laws," as amended by chapter 37, p. 74, Laws 1902, and which 
section reads as foUows: 

"Sec. 5. Liens Under Contracts for Public Improvements. — A person per- 
forming labor for or furnishiniç materials to a contraetor, bis sub-contractor 
or légal représentative, for the construction of a public improvement pur- 
suant to a contract by such contracter with the state or a municipal corpora- 
tion, shall bave a lien for the principal and interest of the value or agrced 
price of such labor or materials npon the moneys of the state or of such cor- 
poration applicable to the construction of such improvement, to the extent 
of the amount due or to become due on such contract, upon filing a notice of 
lien as prescribed in tbis article." 

It will be noted that the lien is given "upon filing a notice of lien 

as prescribed in this article." That notice is provided for in section 

12 of the act referred to, and the material part thereof reads as fol- 
lows: 
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"Sec 12. Notice of Lien on Account of Publia Improvements. — At any 
time bet'ore tlie construction of a public improvement is completed and ac- 
cepted by tlie state or by tlie municipal corporation, and witliin thirty daya 
after sucli compietion and acceptance, a person performing work for or fur- 
nishing materials to a contractor, bis sub-contractor, assignée or légal repré- 
sentative, may flle a notice of lien with the bead of the depnrtment or bureau 
baving charge of such construction and with tbe comirtroller of the state 
or with tbe financial ofTieor of the municipal corjioration, or otber ofïicer or 
person cbarged with the eustody and disbursements of tbe state or corporate 
funds applicable to the contract under wbieb tbe chiim is made." 

Then follows a statement as to what the notice of lien shall contain. 
Section 17 of the same act pro vides for the duration of such a lien, and 
reads as follows : 

Sec. 17. Duration of Lien Under Contract for a Public Improvement. — If 
the lien is for labor done or materials furnished for a pulilic improvement, 
it shall not continue for a longer period tban tbree months from tbe time of 
fliing the notice of such lien, nnless an action is commeiiced to foreelose sucb 
lien within that time, and a notice of the pendency of such action is filed with 
tbe eomptroller of the state or the flnancial ofHcer of the municipal corpora- 
tion with wbom the notice of such lien was flied, or unless an order be made 
by a court of record, eontinuing such lien, and a new docket be made statiug 
such fact." 

Section 20 of the act states when and how a lien for a public im- 
provement is discharged, and, so far as material to the labor claims 
where a notice was filed, is as follows : 

"Sec. 20. Discbarge of Lien for, Public Improvement. — A lien against tbe 
amount due or to become due a contractor from a municipal corporation for 
the construction of a public improvement may be discharged as follows: 
* * * (2) By lapse of time, wben tbree montlis hâve elapsed since filing 
the notice of lien, and no action bas been commenced to enforce tbe lien." 

Those who did not file notices of lien under this statute hâve no 
Hen on this fund by virtue of the statutes of the state of New York. 
Such persons had the right to a lien, but no lien until the prescribed 
notice was filed, etc. 

The bankruptcy act, approved July 1, 1898, as amended by the act of 
February 5, 1903, créâtes no "lien," in the proper sensé of the word, 
in favor of thèse labor claimants, but créâtes a priorit}- in their favor 
as prescribed in section Gi of the act of Julv 1, 1898, c. 541, 30 Stat. 
563 [U. S. Comp. St. 1901, p. 3447], which relates to "Debts which 
hâve priority." By it (subdivision a) taxes are first to be paid; by 
subdivision b "the debts to bave priority," except as otherwise pro- 
vided in the act, and "to be paid in fuU out of bankrupt estâtes, and 
the order of payment shall be" : (1) Costs of preserving the estâtes; 
(3) filing fées, etc; (3) costs of administration; (4) "wages due to 
workmen, clerks and servants which hâve been earned within three 
months before the date of the commencement of proceedings not to 
exceed three hundred dollars to each claimant; and (5) debts owing 
to any person who by the laws of the states or the United States is en- 
titled to priority." 

By section 67 of the act, which deals with "L,iens" in subdivision d, 
it is provided: 

"(d) Liens given or accepted in good faith and not in contemplation of or 
in fraud upon this act, and for a présent considération, which bave been 
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reoorded aceording to law, if record tliereof was necessary in order to impart 
notice, sliall not be affected by this act." (30 Stat. 564 [U. S. Comp. St. 1001, 
p. 3440]). 

But liens obtained by compliance with the provisions of the lien law 
of the State of New York are not "liens given or accepted," within the 
meaning of this subdivision. However, the gênerai scope and purport 
of the act and of the section relating to liens are that ail liens on prop- 
erty good at the time of the adjudication in bankruptcy as against the 
debtor and ail his creditors, and not made void or voidable by some 
spécial provision, remain good and valid, and the trustée takes title 
subject thereto. In re New York Economical Printing Co., 110 Fed. 
514, 49 C. C. A. 133, approved as to this point, Hewit v. Berlin Ma- 
chine Works, 194 U. S. 296-302, 24 Sup. Ct. 690, 48 L. Ed. 98« ; 
Thompson v. Fairbanks, 196 U. S. 516-526, 25 Sup. Ct. 306, 49 L. Ed. 
577. 

In Thompson v. Fairbanks, supra, the court, at page 526 of 196 U. 
S., page 310 of 25 Sup. Ct. (49 L. Ed. 577), said: ' 

"Under that law it was held that the assignée in bankruptcy stood in the 
shoes of the banlirupt, and tliat 'escept where, within a prescribed period 
before the commencement of proceeding.s in hanlîruptcy, an attachment lias 
been sued ont against the property of the banlcrupt, or where his disposition 
of his property was, under tlie statute, fraudulent and void, his assignées 
take his real and personal estate, subject to ail equities, liens and incuni- 
brances thereon, whetlier created by his act or by ojjeration of law.' Yeat- 
man v. Savings Institution, 0-5 U. S. 764, 24 L. Ed. 589. See, also, Stewart 
V. Platt, 101 Û. S. 731, 25 I^. Ed. 816; Hauselt v. Harrison, 105 IT. S 401, 26 
L. Ed. 1075. Under the présent banl^rupt act, the trustée takes the property 
of the bankrupt, in cases iinaffected by fraud, in the same plight and condi- 
tion that the bankrupt himself held it, and subject to ail the equities 
impressed upon it in the hands of the bankrupt, except in cases where there 
bas been a conveyance or incvimbrance of the property which is void as 
against the trustée by some positive provision of the act. In re Garcewicli, 
115 Fed. 87, 89, 6?, C. C. A. 510, and in cases cited." 

Without further discussion, assuming this to be so, it only remains 
to détermine whether or not the First National Bank of Rome, by vir- 
tue of its assignment of the moneys to come due on the contract be- 
tween Cramond and the city of Rome, and the advancement of money 
and the performance of the contract and the acceptance of the work 
by the city, acquired a lien on the fund superior to the right to prior- 
ity of payment given by section 64 to labor creditors having no other 
lien. And this question, it seems to me, dépends on the question 
whether the bank had an équitable lien that had attached to the fund, 
the money due from the city to Cramond on the contract, at the date 
of the adjudication, and vi'hich was neither void nor voidable under 
any provision of the bankruptcy law. I think it had such a lien. 
It had advanced the money to Cramond from time to time to enable 
him to perform the contract. This money had gone into material or 
labor put into the work and the fund due from the city, to an extent, 
represented, or was created, by thèse advances. The money was ad- 
vanced in good faith on the strength of the assignment which con- 
tained an order and direction to the city, or its proper fiscal officers, 
to pay it to the bank. The assignment was duly filed and recorded 
with the city Chamberlain, and the city therefore had notice. Cramond 
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reserved to himself no right in the money, nor any control over it, or 
right to revoke the assignment. The principle is well recognized and 
estaWished in the courts of the United States as well as in those of 
the States. Peugh v. Porter, 112 U. S. 737, 5 Sup. Ct. 361, 28 L. Ed. 
859; Wright v. Ellison, 1 Wall. (U. S.) 16, 17 L. Ed. 555; Trist v. 
Child, 21 Wall. (U. S.) 441-447, 23 L. Ed. 623; Christmas v. Russeh, 
14 Wall. (U. S.) 69-84, 20 L. Ed. 762 ; Hall v. Citv of r.ufifalo, *40 N. 
Y. 193-199; Parker v. Citv of Syracuse, 31 N. Y. 376-379; Lowery v. 
Steward, 25 N. Y. 239-242, 82 Àm. Dec. 346 ; Brill v. Tuttle. 81 N. Y. 
454, 37 Am. Rep. 515 ; Dannat v. Comptroller of City of N. Y., 77 
N. Y. 45 ; Gibson v. Lenané, 94 N. Y. 183. It is unnecessary to cite 
cases in other states. Hère the assignment was absolute and the di- 
rection to pay absolute and unconditional. 

That the right of the assignée, the First National Bank of Rome, 
was superior to that of the laborers who filed no notice of lien is well 
settled. Stevens v. Ogden, 130 N. Y. 182, 29 N. E". 229 ; Lauer y. 
Dunn, 115 N. Y. 405, 22 N. E. 270; Conselyea v. Blanchard, 103 N. 
Y. 233, 8 N. E. 490 ; Brill v. Tuttle, 81 N. Y. 454, 37 Am. Rep. 515 ; 
McCorkle v. Herrman, 117 N. Y. 297, 22 N. E. 948. 

In Trist v. Child, supra, the court, at page 447 of 21 Wall. (22 L. 
Ed. page 623), said: 

"It is well settled that an order to pay a debt out of a partieular fund 
belonging to tlie debtor gives to the ereditor a spécifie équitable lien upon 
the fund, and binds it in the hands of the drawee. A part of the partieular 
fund may be as.signed by an order. aud the payée may enforce payment 
of the amount against the drawee. But a mère agreement to pay out of such 
fund is not sufflcient. Somethiug more is neeessary. There must be an ap- 
propriation of the fund pro tanto. eitlier b.y giving an order or by transferring 
it otherwise in such a manner that the holder is authorized to pay the 
amount directly to the ereditor without the further intervention of the debtor." 

In Christmas v. Russell, supra, the court held : 

"A mère promise, though of the clearest and most solemn klnd, to pay 
a debt out of a partieular fund, is not an assignment of the fund even in 
equity. To make an équitable assignment there sliould be such an actual or 
construetive appropriation of the ,sub.iect-matter as to confer a complète 
aud présent right on the party meant to be provided for. even wl.ere the cir- 
cunistance does not admit ot itg immédiate exercise. If the holder of the 
fund retain control over it, as ex gr., power on his own account, to eolleet 
it or to revoke the disposition promised, this is fatal to the thing as an 
équitable assignment." 

In Peugh V. Porter, supra, the court held: 

"An instrument, by which A., as attorney in faot by substitution, for 
.good considération, assigns to B. an interest in daims to be established against 
a loreigu government in a mi.x:ed comnii?sion, is valid in equity, although 
made before the establishment of tbe daim, and création of the fund, and 
niay work a distinct appropriation of the fund in B's favor to the extent of 
the assiguments, vvithin the rule laid down in Wright v. Ellison, 1 Wall. 16, 
17 L,. Ed. 555," 

In Stevens v. Ogden, supra, the court held: 

"Under the mechanic's lien law of 38S.") (chapter 342, p. ."S."i, Laws 1885), 

the filing of the prescrilsed notice originates the lien, and until this is done 

the laborer or jn.aterialman bas no preferential riglit to be jiaid out of the 

fum dtie the contractor from the owner of the building. If, before notice is 

145 F.— G2 
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flled, the contractor assigns to a creditor in payment of his debt, the whole 
or any portion of the moneys due or to become due to liim on his contract, 
the assignor is entitled to the same in préférence to the lienor." 

In McCorkle v. Herrman, supra, the cotirt held : 

"Under the mechanic's lien law of 1885 (Laws 1885, p. 587, c. 342), one 
who has furnished labor or niaterials in tlie érection of a buildinjc bas*, 
prior to the filing of his notice of lien, no preferential right to be paid for bis 
labor or niaterials out of a sum durf from tbe ownor ol' the building to tbe 
contractors, but stands in the same position as otlier creditors ; and if, before 
he has filed his lien, another créditer, pursuing tl)e usual remédies for tii(> 
collection of debts, has acquired a légal or équitable right to hâve tbe debt 
applied in satisfaction of his claiui, this right is not overreached by liens 
subsequently flled under said act, save where priority is given by the pro- 
visions of the act (section 5)." 

Thèse same remarks apply as to the rights of the New York Brick 
& Paving Com.pany and the Médina Quarry Company, and under 
them they, under the authorities quoted, are prior to the labor Hen 
creditors who actually filed liens. As each assignée subséquent to the 
bank took its assignment subject to the prior assignments they will be 
paid in order of filing and recording. 

Since the décision of Whitney, as Trustée, etc., v. Wenman et al, 
198 U. S. 539-553, 25 Sup. Ct. 778, 49 L. Ed. 1157, there is no ques- 
tion of the power and jurisdiction of this court to détermine ail of 
thèse questions. The court there said and held : 

"We think the resuit of thèse cases is, in view of the brond powers con- 
ferred in section 2 of the bankrupt act, autborizing the bankruptcy court 
to cause the estate of tbe bankrupt to be colleeted, reduced to inone,y and 
distributed. and to détermine controversies in relation thereto, îind bring 
in and substitute additional parties wbeu necessnry for the complète déter- 
mination of a matter in eontroversy, that when the property has become 
sub.leot to the .iurisdiction of tbe bankruptcy court as that of the bankrupt, 
whether held by him or for him, jurisdiction exists to détermine controversies 
in relation to the disposition of the same and the extent and character of 
liens thereon or rights therein. This conclusion .accords with a number of 
vv-ell-considered cases in the fédéral courts. In re Wbitener, 105 Fed. 180, 
44 C. O. A. 434; In re Antigo Screen Door Co., 123 Fed. 249, 59 C. C. A. 
248 ; In re Kellogg, 121 Fed. 333, 57 C. C. A. 547." 

It may be well to remark that in my opinion subdivision 5 of section 
G4 of the bankruptcy act has no référence to liens actually existing at 
the time of the adjudication. Liens on the property of the bankrupt, 
not void or voidable under some provision of the law, whether ob- 
tained and created by express contract or by virtue of compliancè with 
the lien law of a state, since the améndment to the act, are first to be 
paid (excepting taxes) subject to abatement for commissions ex- 
pressly allowed to référées and trustées on ail sums disbursed to cred- 
itors in the one case and to any one in the other. While ail liens are, 
in a sensé, priorities, and certain priorities may be liens, in a sensé, 
still ail priorities are not liens, and in my opinion clause 5 of 
subdivision b of section 64 does not refer, and was not.intended to re- 
fer to liens on the estate of the bankrupt. It Avas assumed that valid 
liens would be paid, and that the debts and expenses, etc., designated 
to hâve priority would hâve priority of payment out of the estate after 
liens were satisfied, or out of the proceeds of the property if sold stib- 



IN KE CRAMOND, 979 

ject to liens. Since the striking out of the words "sums to be paid as 
dividends and commissions," in section 48, and the substitution of tlie 
words "on ail moneys disbursed by them," and a similar change in 
section 40 by the amendment of 1902, thèse commissions vvhen neces- 
sary to be paid from funds subject to the liens, and which payment 
causes an abatement of the lien to that extent, gain the priority over 
liens by virtue of the reading of sections 40 and 48 as amended, which 
sections now limit or modify subdivision b of section 64, and not by 
virtue of the reading of section 64. No corresponding amendment 
was made in section 64 of the act as it was not regarded necessary. 
The directions of sections 40 and 48 are plain and explicit, and must 
be read in connection with section 64. Only in exceptional cases does 
the necessity for applying the modification arise. I think it also clear 
that, should a case arise where a laborer has acquired a lien by virtue 
of the State lien law for wages earned within the three months before 
the commencement of proceedings, even should such lien largely ex- 
ceed $300, he would hold his lien and be entitled to full payment there- 
of notwithstanding clause 4 of subdivision b of section 64. 

The question is presented that, under section 13 of the lien law of 
the State of New York (section 13 of chapter 418, p. 520, Laws 1897, 
not amended), the lien of laborers for daily or weekly wages has a 
préférence over the lien of materialmen, or those not working for 
daily or weekly wages. The closing subdivision of section 13, which 
relates to "Priority of Liens," reads : 

"Persons standing in equal degrees as colaborers or materialmen, sliall 
hâve priority aceording to tlie date of flling tbeir respective liens ; but in 
ail cases laborers for daily or weekly wages shall hâve préférence over ail 
other claimants under this article, withont référence to the time when such 
laborers shall hâve filed their notices of liens." 

As this section does not profess to deal with liens on account of 
public improvements, it may be questioned whether this clause applies 
in such cases, but, still, the words are "over ail other claimants under 
this article" and claimants having liens on account of public improve- 
ments are certainly "claimants under this article," which is article 1, 
relating to mechanics' liens, of chapter 49 of the General Laws. It is 
not necessary to expressly décide the question hère as the liens of the 
First National Bank, the New York Brick & Paving Company, and 
the Médina Quarry Company do not arise under, and were not created 
by, the lien law of New York, but by virtue of their assignments, 
respectively, and they are not claimants under the article in question, 
and the estate, including the paving fund in question, is not sufficient 
to pay those liens and the costs and expenses of administration, includ- 
ing commissions, and leave anything for the claimants under the lien 
law of the state of New York. For the same reason it is not neces- 
sary to décide as to the efïect of the failure of certain of the claimants 
under the Hen law of New York, bankruptcy having intervened, to 
obtain an order of the court extending and continuing their liens pur- 
suant to section 17 of that law as amended. Thèse are interesting, 
but, as the case stands, not practical questions hère. It is not neces- 
sary to décide as to the priority among themselves of the liens filed 
vnr':;r the lien law of the state of New York. 
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Sometliing has been said as to the effect of advances of money, etc., 
made under and pursuant to the assignments during the three 
months immediately preceding the commencement of the bankruptc_v 
proceedings. True some of thèse advances were made after Cramond 
became, in fact, insolvent, but the assignées did not know this fact 
and had no reasonable grotmd to so beUeve. In fact I cannot see that 
it would aflfect their hens in the slightest degree had they had full 
knowledge of this fact. They had already taken and filed and re- 
corded their assignments and in good faith made large advances of 
money and material, respectively. To hâve ceased to furnish money 
and material according to the agreement, after Cramond became in- 
solvent, would hâve resulted in the suspension of work, faîlure to per- 
form the contract, and the conséquent loss of ail they had put into the 
work. Thèse laborers are unfortunate, but I see no way to givc them 
priority over the holders of thèse assignments of the fund without 
doing violence to the law as I feel compelled to construe it. 

The order of the référée is so far modified that payment and distri- 
bution of the funds in the hands of the trustée not derived frora the 
paving contract will be made as follows: (1) Taxes if any; (2) the 
actual and necessary cost of preserving the estate subséquent to filing 
the pétition, if any; (3) the cost of administration including fées of 
witnesses and one reasonable attorney fee to the bankrupt as the court, 
référée, may allow; and then commissions to the référée and trustée 
computed on ail sums disbursed,. including the paving contract fund, 
as specifîed in sections 40 and 48 of the bankruptcy act and construed 
by this opinion, so far as such fund will pay same. Should such fund, 
not including the paving fund, pay such specified sums and such com- 
missions so computed in full and leave a balance, such balance will be 
paid to the workmen, clerks, or servants of the bankrupt earned by 
them within the three months prior to the commencement of the bank- 
ruptcy proceeding, pro rata, but not exceeding $300 to each claimant. 
Payment and distribution of the moneys received from the city of 
Rome on the paving contract will be made as follows: (1) To the 
référée and trustée any balance of commissions computed on both 
funds as stated not paid from the fund fîrst mentioned; and (2) to 
the said First National Bank of Rome, the New York Brick & Pav- 
ing Company, and the Médina Quarry Company in satisfaction of 
their liens under their respective assignments of an interest in the 
fund, as the same may be established as to amount by the référée, in 
the order named, and in the order of the assignments. In case there 
is a surplus of this fund, it will be paid to labor claimants vi^ho hâve 
filed liens as their rights and priorities thereunder may appear. 

There will be an order accordingly. 
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UTAH COXST. CO. v. MONTANA R. CO. 

(Circuit Court, D. Montana. January 29, 1900.) 
No. 714. 

1. DlSCOVEEY — l'RODUCTIOK OF BOOKS A^"D PAPERS — REMEDIES — MoTION. 

In a suit in equity for an aecountiug and to foreclose a meehanics' 
lien for railroad eonstrviction work, eouijjlainant was cntitled to disfovery 
of boolvs aiid papers in defendaut's ])ossession necessary to establisli com- 
plaiuaufs cause of action on a niotion supported by affldavit before 
trial. 

[Ed. Note. — For cases iji point, see vol. 16, Cent. Dig. Discovery, §§ 
35, 89.] 

2. Same^AîvSweb Undeb Oath — Waiver. 

Where coinplainant flled a bill for an accountins and foreclosure of a 
uiechanic's lien, tlie fact that the bill waived an answer under oath 
did not amount to a waiver of complainant's right to discovery. 

3. Same — Affidavit — De>scription or Papeks. 

Complainant sued for an accounting to foreclose a mecliauic's lien for 
railroad construction work done undcr a contract. Défendant denied the 
indebtedness, and filed a cross-bill to recover damages for complainant's 
failure to complète the work, which complainant answered, alleging a 
change of route and conséquent delay, aud that défendant had paid cer- 
tain mouthly estimâtes after the time limited by the contract for the 
completion of the work had expired, whereupon complainant moved to 
Inspect books, papers, and documents in defendant's possession, described 
as those relating to final estimâtes, showing quantifies aud classifica- 
tions allowed throughout the work, maps of the railroad Hue, and the 
building, cross section, and other notes, particulars of haul, showing 
number of cubic yards moved, distance hauled, and notes of classificatiou 
allowed for current estimâtes and final estimâtes, prepared by defend- 
ant's eugineer, as provided by the construction contract, ail of which 
were alouc in the possession of défendant. Held, that the cliaracter 
and materiality of the papers desired to be produced was suHîciently 
disclosed. 

On Motion for an Inspection of Books and Papers. Grantcd. 

T. J. Walsh, for complainant. 

Wm. Wallace, Jr., and M. S. Gunn, for défendant. 

HUNT, District Judge. Suit in equity to foreclose a mechanic's 
lien filed by the complainant upon a certain railroad owned by défend- 
ant to secure payment alleged to be due complainant by défendant on 
account of work done by the complainant in the construction of a 
railroad line, the said work having been done under and pursuant to 
a certain construction contract entered into between the parties to the 
suit. Défendant answered, denying any indebtedness over and above 
a certain sum, and generally denying the averments of complainant's 
bill. Défendant filed a cross-bill seeking to recover damages of com- 
plainant on account of an alleged failure to complète the work contem- 
plated by the contract. Complainant answered the cross-bill, alleging, 
among other things, the changing of the route of the railroad from 
that contemplated when the contract was entered into, and conséquent 
delay. Complainant also pleaded that défendant had paid certain 
monthly estimâtes after the time limited by the contract for the com- 
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pletion of the work. The issues were framed, and complainant now 
moves the court for an order requiring the défendant to permit the 
complainant to inspect certain bocks, papers, and documents in its 
possession, and to take copies of the same. The books, papers, and 
documents relate to the final estimâtes, showing quantities and classifi- 
cations allowed throughout the work, maps of the railroad line, and 
the building, cross-section, and other notes, particulars of haul, show- 
ing number of cubic yards moved and distance hauled, and notes of 
classification allowed for current estimâtes and final estimâtes pre- 
pared by the engineer of the défendant company. The affidavit ac- 
companying the motion states that ail such documents and papers werg 
prepared by or under the direction of the engineer of the défendant 
company, referred to in the contract between the parties, a copy of 
which is made a part of the bill of complaint, and that ail maps, cross- 
sections, and particulars were prepared and preserved in order that a 
record might be made and kept of the work done by the complainant 
under its contract, and in order to ascertain accurately the amount due 
to the complainant and that complainant has not in its possession any of 
the maps, documents, or papers that it desires to inspect, but that de- 
fendant has ail of them. Complainant further says that it is material 
and necessary to its case that it hâve an inspection, and permission 
to take copies of the documents, papers, and maps referred to, and 
that it cannot safely proceed to trial without such inspection and 
copies. The défendant objects to the application and motion for pro- 
duction and inspection, upon the ground that the court has no power 
to grant such motion; because the showing made is insufficient to 
authorize the making of die order requested; because it is apparent 
that the application and motion are in the nature of what is termed 
a "fishing expédition" ; and because it does not appear that the books, 
papers, and documents contain any évidence in support of the alléga- 
tions in the bill of complaint, or défense to the cause of action stated 
in the cross-bill. 

From this statement it will be seen that the complainant desires an 
order which will entitle it to the benefit of certain writings in defend- 
ant's possession which will aid it in proving the allégations and 
charges in its bill. Refreshing the mind by reading Énglish and 
American commentaries and décisions upon discovery, it becomes clear 
tl«at the growth of the practice has been steady, and we find that 
judges and text-writers bave gradually construed its use in a libéral 
and broadening manner, while législative bodies bave simplified the 
methods by which the remedy may be invoked and applied. The ways 
of business are now very largely by records. Organization into cor- 
porate enterprise nécessitâtes the writing down of business transac- 
tions by entries in books. Such entries are usually made contempor- 
aneously with the transactions themselves; hence they become the very 
best évidence whereby the truth can be ascertained, and équitable re- 
sults reached. The courts should be careful to protect persons against 
unreasonable, needless, or improper exposure of letters, books, and 
papers which are évidence in their possession ; but where a transac- 
tion is, to a very great extent, in writing, and where production and 



PTAH C0N8T. CO. V. MONTANA H. CO. 9S3 

inspection of the writings in the possession of one's opponent are ma- 
terial to sustain complainant's bill, it is a common right tliat complain- 
ant generally has to obtain an order which will enable him to a dis- 
covery of ail facts within the knowledge of his adversary, and to the 
production and inspection of ail documents in the possession of the 
party against whom the application is made, which may assist him in 
making out his case at the hearing. The right of a subpœna duces 
tecum is not sufficient relief in many cases. It is often impossible for 
a complainant to examine books and papers produced at the trial for 
the first time; and, as the administration of the law progresses, courts 
should consider the necessity for economizing labor, expense, an4 
time. Again, complainant's rights may not be sufficiently protected 
by subpœna duces tecum, inasmuch as a notice to produce does not 
compel a party to produce the document desired. Refusai would be 
but a ground for the introduction of secondary évidence of the con- 
tents of the papers called for. Why is it not proper, therefore, why is 
it not in the interest of right, to permit an inspection and investiga- 
tion of such matters as are relevant before trial? That such a prac- 
tice was known in England is well demonstrated by Sutherland 
on Books, Papers, and Documents, where many English décisions are 
quoted from. I particularly regret not beiug able to read Wigram 
on Discovery, as nearly ail English and American judges refer to that 
book with respect and frequency. 

The practice of compelling a party to produce for inspection may 
be by motion or affidavit, or pétition even more formai. There is 
undoubtedly a différence among authorities upon this point. But with 
the sanction of writers who cite eminent English judges to sustain 
them, I shall follovv what appeals forcibly to me as having the better 
reasoning. 

Foster's Fédéral Practice (section 267) says that in equity and at 
éommon law either party may, upon motion supported by affidavit. 
which affidavit may be controverted, compel a production for inspec- 
tion. Coit V. North Carolina Gold Amal. Co. (C C.) 9 Fed. 577. 

In Watson v. Renwick, 4 Johns. Ch. (.M. Y.) 381, Chancellor Kent 
denied a prayer "for an order" that défendant deposit under oath with 
an officer of the court ail the books, papers, letters, accounts, memoran- 
da, vouchers, and writings, as called for by the bill, and that plaintiffs 
might hâve leave to examine, take copies, and make extracts from the 
same. That was a bill for discovery and account, with a prayer in 
the bill that défendant set forth a list or schedule of the books, papers, 
etc. The pétition stated that the défendant had not by her answer 
made the list, and a motion was made that she be ordered to deposit 
under oath for the inspection of the plaintiffs ail the books, papers, 
etc., called for by the bill. Chancellor Kent discussed the answer, and 
decided that it did not lay a sufficient foundation for the motion, ac- 
cording to what was understood to be the settled doctrine and practice 
in Chancery. He said: 

"To entitle the plalntiff before hearing or publication or issue Joined to 
call for the inspection of papers, it is not sufficient that there has boen 
a gênerai référence to tbem ia the answer. ïhey must be descriliecl with 
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reasonable certainty in the answer or in tlie solicdule annPxecl to it. sn ap 
to be considered by the référence as ineorporiited in the answer, and they 
mnst be admitted by the answer to be iu the défendants possession or 
power; and it must also appear that the plaintifE bas an interest in the 
production of the papers, or boolœ, or instrument sought after." 

In the opinion of the cliancellor, he cites a number of Englisli cases, 
among them that of Herbert v. Dean and Chapter of Westminster, 1 
P. Wms. 773, where an order was granted that défendant should 
prodtice certain books, and the motion was aUowed. So in Bettison 
V. Farringdon, 3 P. Wms. 363, it is stated that Lord Talbot confirmed 
an order on the défendant for the production pî deeds. Production 
and inspection was also ordered in Gardiner v. Mason, 4 Bro. 479, 
and in Shaftsbury v. Arrowsmith, 4 Ves. 66. Chancellor Kent de- 
duces the practice to be that, where there is a motion to produce let- 
ters and other documents referred to in the answer, it must appear 
that the answer contains an admission that the documents in question 
were in the custody of the défendant; and he states the rule for pro- 
ducing papers rests upon the principle that the papers are by référencé 
incorporated in the answer, and become a part of it. But the practice 
of securing an order for production by motion is certainly recognized 
by the chancellor, and the primary authorities he cites in his opinion. 

In Barton's Suit in Equity (page 123), under the title of "Interlocu- 
tory Proceedings," the practice is given by a form of order requiring 
défendant "on motion," etc., to leave with the register of the court 
the several books of account, letters, papers relating to the matters 
in the cause, "and the complainant, his solicitor, agent, or counsel, 
is to be at liberty to inspect and peruse the same, and to take copies 
thereof or extracts therefrom," etc. 

In Adam's Equity (*page 349) the practice by motion is recognized; 
the author saying: 

"Tlie production of documents is ordered for oonipletion of the discovery in 
the defendant's answer. The discovery obtained from the answer itself 
is not the whole to which the plaintifC is entitled. It gives hini a statement 
by the défendant on oath as to ail facts to which he was interrogated, 
and also a schedule of ail documents in the defendant's power relating to 
the subject-niatter of the suit. But the documents stlU remain to be ex- 
amined, and the information which they contain is frequently the most im- 
portant part of the discovery. For the purpose of obtaining such examina- 
tlon, the plaintifC is entitled, either before or after the sufficiency of the 
answer has been determined, and wlthout prejudicing any question on that 
point, or at any subséquent period in the cause, to move that 'the défendant 
may produce, and that the plaintiff may hâve liberty to inspect and take, 
copies of ail the documents so seheduled, and that the same may be produced 
before the examiner and at the hearlng of the cause.' Upon this application 
an order will be made that they shall be deposited wlth the clerk of 
records and writs, or, if a spécial reason be shown — e. g., their being in 
constant use in the defendant's business — then in the defendant's own 
office. The doctrines by which production is regulated bave been already 
discussed in référence to discovery, vlz. : (1) The right of requiring it is 
for the purpose of discovery aloue, and does not dépend on nor wUl be 
aided by a title to possess the documents themselves. (2) The existence of 
the right nuist be shown from admissions in the answer that the documents 
are in the defendant's possession or power, a]id that they are of snob a 
character as to eonstitute proper matter of discovery within the ordinary 
rules. (3) it is a right belonging to a plaiutilî only, although a défendant 
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may oecasionally be permitted on spefial grounrls to dolay his answer 
iintil some document material for makiiig eut his défense bas been pro- 
duced by tbe plaintiff." 

In Mitford's & Tyler's Pleading & Practice in Equity (page 450) 
one of the objects of interlocutory orders is stated to be the produc- 
tion of documents. I quote from the text: 

"The défendant Is bound, if required by the plaintiff, to set forth in 
bis answer a list of ail documents in bis possession wbicb can furnish 
évidence in regard to tbe matters in question. The production of thèse 
documents is necessary to tbe completion of the defendant's answer. The 
discovery obtained from tbe answer itself is not ail to which tbe plaintiff 
is entitled. It gives him a statement by the défendant on oatb as to ail 
facts to which be is interrogated, and also a list or scfbedule of ail docu- 
ments within the defendant's power relating to the subjeet-matter of the 
suit. But the documents still remain to be exaniined, and the information 
which tbey contain is frequently the most important part of the discovery. 
For the purpose of obtaining sucb examination, the plaintiff is entitled, 
either before or after the sufficieucy of tbe answer bas been determined, 
and without prejudicing any question on that point, or at any subséquent 
period of the cause, to move that tbe défendant may produce, and that 
the plaintiff may bave liberty to inspect and take, copies of ail tbe docu- 
ments scheduled in tbe answer, and that they may be produced before 
the examiner and at tlie hearing of the cause. Upon tbis a])pli('ation an 
order will be made that the documents be deposited with the proper ofiBcer 
of the court, or, if a spécial reason be shown, as that tbey are in constant 
use in tbe defendant's business, then in the defendant's own office." 

In Daniell's Chancery Pleading & Practice (*page 1817) the 
learned author says that it is the practice of the court of chancery to 
allow a party to apply before the hearing of a suit for the production 
of documents relevant to the matters in question which are in the 
possession or power of the opposite party, and lays it down that the 
power to order the production of documents arises out of "that gên- 
erai jurisdiction for the purpose of discovery which in ail proceedings 
in equity constitutes an important feature." 

As pertinent to the point under discussion, I quote as follows: 

"The right of plaintiff to obtain a kuowledge of tbe contents of docu- 
ments in tbe defendant's possession was formerly exercised by tbe bill 
being so framed as to call upon the défendant to set forth the short con- 
tents of tbe deeds in question or to i)rodnce tliem. If, then, upon tlie coming 
in of the answer, tbe défendant admitted the possession of certain deeds, 
and described them so that they could be identifled, the court, unless sufli- 
cient disclosure had been made of their contents by the answer, would hâve 
ordered them to be produced. The expense of setting out tbe contents 
of a deed in the answer in some respects modified tbis practice, and it 
became tbe custom for the plaintiff to charge generally in bis bill that the 
défendant had deeds and documents relating to the matters in question in 
his possession. Upon tbis charge, interrogatories more or less searching, 
accordiug to tbe nature of the case, were usually foundcd, so as to extort 
from the défendant a clear admission of the ])ossession of tbe required 
documents; and, if sucb an admission were obtained, it became compétent 
for tbe plaintiff to apply for an order that the défendant niight produce 
the required documents. TJnder the présent practice, however, tbe court 
may, upon tbe application of tbe j)laintifl'. in any suit, ^v•bet!lc)■ the défendant 
may or may not bave been required to answer the bill, or may or may not 
bave been interrogated as to the possession of documents, mnke an order 
for the production by any défendant upon oatb of sucb of tbe documents in 
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liis possession or power, relating to matters in question in the suit, as tlie 
court shall thinlj right ; and tlie court maj' deal with sucli documents, 
when produced, in sucli manner as shall appear Just. It is therefore no 
longer necessary that the défendant should admit the possession of docu- 
ments in his auswer bel'ore production can be obtained. and, although pro- 
duction can still be obtained on an admission in the answer, exceptions 
thereto, on the ground that the défendant bas not fuUy answered the 
interrogatory as to documents, will be discouraged." 

In Pomeroy's Equity Jurisprudence (section 205) the author writes 
that it is well settled that the matter of the production and inspection 
of documents dépends upon the same principles and doctrines which 
govern discovery in gênerai. To support his text, he says that, under 
the original chancery practice, interrogatories are inserted in the com- 
plainant's bill, asking the défendant whether he has any documents, 
or such and such particular documents, in his possession. If defend- 
ant's answer admits possession, an order is made on the plaintiff's 
motion for their production, so that they may be inspected. "Under 
the more récent practice, the defendant's admissions are made in his 
answer to interrogatories filed, or in his affidavit made in reply to the 
plaintiff's motion." Again, in section 206, Pomeroy states that the 
production of documents rests wholly on the defendant's own admis- 
sions, contained either in his answer, or in his answers to interroga- 
tories, or in his affidavit. 

Complainant should not be denied what it asks for because in its 
bill answer under oath was waived. If its bill were one purely for 
discovery, without prayer for relief by decree, waiver of answer under 
oath would be deemed waiver of any discovery that might hâve been 
sought in the same bill. But complainant seeks an accounting and 
decree of foreclosure of a mechanic's lien. His bill is therefore one 
for relief by decree. Now, however, by motion, he asks for what 
may be called discovery, though technically it is but a mode of giving 
aid in the progress of the suit. It becomes difficult sometimes to dis- 
tinguish between discovery and relief by decree, although they are 
différent things. Production of documents may be relief or discovery, 
as the facts upon which a complainant relies may warrant. Where 
one prays for inspection and production, claiming a right of owner- 
ship of the documents required to be produced, an order of production 
is granted as relief; while if he prays an order upon the ground that 
the answer discloses the existence of documents containing évidence 
which is material to his case, it is called discovery. Langdell on 
Equity Pleading, § 197. Keeping this distinction in mind, the au- 
thorities as to the practice to be pursued may be more easily distin- 
guished. They will show that where production is sought as relief, de- 
cree is the only mode of securing it ; but if the production of documents 
is sought for evidentiary purposes, a motion before trial may be prop- 
er. The distinction appears logical and substantial, for in the one 
case the court détermines the right after hearing upon pleadings and 
proofs ; in the other, the right is dépendent upon whether the contents 
of the bill and answer disclose right to production of évidence in de- 
fendant's possession, which appears to be relevant to the matter at 
issue. 
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Langdell (section 201) says that the term "relief," as often used in 
eqnity, has référence to the kind and degree of aid furnished to the 
plaintiff ; whereas in truth it has référence to the mode in which the aid 
given. If given in an answer, he calls it "discovery"; if by decree he 
calls it "reHef" ; if by motion and order, he says it has no spécifie name, 
as he regards a motion and order as but a proceeding to dispose of an 
incidental or collatéral question, arising during the progress of a suit, 
the décision of which affects the suit only indirectly. But whether 
classified under "discovery" or without spécifie name, the practice of 
compelling production is recognized. 

Story, in his book on Equity Pleadings (section 859), assumes that 
production and inspection may be had on motion. 

In the learned opinion of Judge Hammon in Ryder v. Bateman (C. 
C.) 93 Fed. 31, the court recognized that there had been "a good deal 
of conflict" on the subject of discovery and production of documents, 
and out of the dift'ering rules held to the view that the pétition in 
that case did not justify the granting of the motion for production. 
The facts as there disclosed on the face of the pétition showed that 
what complainant really wanted was to see a deed described before 
she chose her défense as between forgery and a genuine signature ob- 
tained undér circumstances which invalidated the deed for some fraud 
committed against défendant. The case on its facts, therefore, is very 
unlike this one. There discovery in its fuU meaning was sought be- 
fore answer was filed, while in the case at bar an order for production 
is asked, not to predicate a bill or answer upon, but as an aid to proof 
of the allégation already made. 

An examination of the bill and answer discloses that the papers and 
documents which complainant wishes to inspect are material. The 
motion, too, is quite spécifie in naming the particular papers to be 
produced, and they ail appear to relate to the matters involved in the 
issues made. It is difficult to reach an entirely satisfactory conclusion 
as to what is really the approved practice, without access to many 
English books. But, after reading ail I can find, my best judgment is 
that, under the facts disclosed, complainant is entitled to hâve the 
production and inspection moved for, and that the order, in accord- 
ance with recognized chancery practice, may be granted, without in- 
fringement of defendant's rights of property. 

Défendant must therefore reply to the complainant's affidavit. This 
it may do within five days. 
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REIXKE V. NORTHERN PAC. KT. CO. 

(Cil-cuit Court, D. Montana. April 28, 1906.) 

Master and Serva-xt — Injuries to Seevant — Kaii>roads — Pellow Servants — 

StATUTES CONSTROCTION. 

Act Mont. Miii-ch 5, 1903 (Laws 1903, p. 150, c. 83) provides tbat every 
railroad corporation wUliiii the state siiail l>e liable for ail damages sus- 
tained by an employé tliersK)!' witliin tlio state. without contriitutory nég- 
ligence on liis part, wben sucli damiige is caiised by tbe négligence ol' any 
train dispatcber, telegraiili operator, superintendeut, enginoer, or any 
otber employé wiio bas su])erintendence ot any stationary or band signal. 
Held, tbat the word "engineer," as usod in sucb section, bad référence 
only to servants in cbarge of locomotives, and tbat the statute did not 
cover an injiiry sustaiued by a servant of a railroad caused by tbe nég- 
ligence of tiie operator of a stationary engiae usod to draw a plow along 
the floor ol fiât cars for tlie unloading of gravel. 

[Ed. Note. — Who are fellow servants, see notes to Northern Pac. U. Co. 
V. Smith, 8 C. C. A. 668; Flippiu v. Kimball, 31 C. C. A. 280.] 

Duncan & Eby, for plaintiff. 
Wallace & Donnelly, for défendant. 

HUNT, District Jtidge. The plaintiff instituted tliis action to re- 
cover $5,000 damages for an injury to his thumb. He allèges that lie 
was a laborer, hired by the Northern Pacific Raiiway Company; that 
on August 30, 1904, one McCarthy was an employé of the défendant, 
employed as an engineer operating a certain Ledgewood engine used 
by the défendant in unloading dirt and gravel from its gravel cars 
npon and along its tracks; that on August 30, 1904, plaintiff, as a 
laborer, was performing his duties, assisting in the managing and 
manipulating of a certain cable or wire rope, which was attached to 
a certain drum, which was revolved by the machinery of the said 
Ledgewood engine ; that the gravel cars were being unloaded by draw- 
ing a plow or float over and along the floor of the cars, which plow or 
flioat was moved by the cable being attached to and passing from the 
plow over and along the intervening cars, and to the drum, aforesaid; 
that the drum was placed upon the car or truck upon which the Ledge- 
wood engine was placed and being operated, at which point the cable 
passed upon and over a spindle or roller, and then was fastened to 
the said drum, where the cable was coiled around the drum; that, 
in the unloading of the gravel and dirt from the gravel cars upon 
and along the tracks, the cable bccame slackened, and doubled back 
upon itself ; that, in the discharge of his ordinary duties as a laborer, 
which duties had been assigned to plaintilï by one Davis, an emplo3'é 
and agent of défendant, and conductor of the gravel train, plaintilï 
climbed the car or truck, upon which the Ledgewood engine was 
placed, and took hold of the cable, as it was his duty to do, and 
held it taut, while the said McCarthy, performing his cluty, operated 
the engine, which catised the drum to revolve ; that, as plaintiff was 
holding the cable taut, he was standing about six feet from the roll- 
er, and facing the Ledgewood engine; that McCarthy, acting as em- 
ployé and agent of the défendant, in a négligent ànd careless manner 
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started the Ledgewood engine at a high and unusual rate of speed, 
unknown to plaintiff, and contrary to the usual speed used in opcrating 
the said engine and drum, which sudden and violent and careless 
starting up of the engine caused the drum to revolve so rapidly that 
plaintiff was jerked from off his feet, and was violently pulled for- 
ward by the cable, which coiled so rapidly around the drum that 
the thumb on his left haad was drawn under and between the cable 
and the roller, thereby wounding the thumb in such a manner that it 
was necessary to amputate the same. The défendant has demurred 
to the complaint on the ground that the facts stated do not constitute 
a cause of action. 

Plaintifï must recover, if recovery can be had at ail, under the 
statute of Montana enacted March 5, 1903 (Laws 1903, p. 156, c. 83), 
which reads as follows : 

"Every railway corporation, including electric railway corporations, doing 
business in this state sliall be liable for ail damages sustained by an employé 
thereof, within tbis state, without contributing négligence on his part, wlien 
such damage is caused by the négligence of any train dispatcher, telegraph 
operator, superintendent, master mechanic, yardmaster. conduetor, engineer, 
motorman, or of any otber employé who has superintendence of any stationary 
or hand signal." 

A later fellow-servant statute, passed in 190-5, pertaining to the lia- 
bility of railroad corporations for damages to employés, is only useful 
to be consulted as aiding the court in reaching a correct construction 
of the act of 1903, which is admitted to be controUing in the case. 
Examination of the varions fellow-servant statutes of the states shows 
that section 1 of the 1903 fellow-servant law of I\Iontana was taken 
substantially from the statute of Wisconsin approved April 16, 1889, 
and in force in that state until 1893. The Wisconsin statute reads 
as follows : 

"Every railroad corporation doing business in tbis state shall be liable for 
damages sustained by any employé thereof within this state, without coutribu- 
tory négligence on his part, when such damage is caused by the négligence of 
any train dispatcher, telegraph operator, supei-intendent, yiirdinaster, con- 
ductor, or engineer, or of any other employé, who has charge or control of 
any stationary signal, target point, block or switch." 

The Législature of Montana having obtained the statute from an- 
other state, the courts will, under well-known rules, hâve very great 
regard for, if, indeed, they will not be guided by, the construction 
put upon the law by the highest courts of the state whence the law was 
taken. 

There could be no recovery by this plaintiff under the common law. 
That is conceded. So the case must rest upon the true construction of 
the statute which has changed the rule of the common law. I do 
not mean to narrow in any way the doctrine that the responsibility 
of a railroad company to its employés may be a matter of gênerai law, 
but simply to recognize that, where there is an express statutory rég- 
ulation changing the common law, the fédéral courts will adhère to 
the décisions of the courts of the state upon the subject. We will 
therefore be aided by the décision of the Suprême Court of Wisconsin 
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in Hartford v. Northern Pacific Railroad Company, 91 Wis. 374, 64 
N. W. 1033. lyiability was there sought to be fixed for the act of a 
foreman of repair shops, who, it was claimed, was a superintendent 
within the meaning of the statute quoted. The court thus reasoned: 

"The question hère présentée! is not what définition the railroad comi^any 
now gives to the word 'superintendent,' or how Webster deflnes it ; but in wliat 
sensé did the Législature use the word in the act in question? To properly 
détermine sueh question, resort must be had to the established ruies for the 
judicial construction of statutes. It Is said that : 'The true rule is to look at 
the whole and every part of the statute, and the apparent intent derived from 
the whole of the subject-matter, to the effect and conséquences, to the reason 
and spirit of the law, and thus to ascertain the true meaning of the Législa- 
ture, though the meaning so ascertaiued conflict with the literal sensé of the 
words ; the sole object being to diseover and give effect to the intention of its 
framers.' Ogden v. Glidden, 9 Wis. 46 ; Harrington v. Smith, 28 Wis. 43 ; Rye- 
gate V. Wardsboro, 30 Vt. 746. Applying this test to the act in question, it 
clearly appears that the législative iiitent was to provide a remedy for the 
négligence of otficers and employés that bave to do with the operating départ- 
ment of the road, the movement of trains and cars. Each of tbose speclfically 
named flts persons that, as a matter of common knowledge, are responsible for 
the proper movement of trains and cars, 'train dispatcher, telegraph operator, 
superintendent, yardmaster, conductor or engineer.' And foUowing thèse 
désignations there is the gênerai clause covering various other persons en- 
gagea in the same liue of work, but who are not so well and comnionly known 
by any spécifie name applied to their positions, 'or of any other employé, who 
bas charge or control of any stationary signal, target point, block or switch.' 
Now, jf such was the intent of the framers of the law, and we think it was, 
then the word 'superintendent' cannot be made to apply to a foreman of the 
repair shop. 

"Again, it is laid down as an elementary principle in the construction of 
statutes that the common usage of words at the time of the enactmerit is a true 
criterion by which to détermine their meaning. Sn)ith, Stat. & Const. Law, 
§ 482. The reason of this rule is that what was in the minds of the framers 
of the law at the time of its enactment, their tlioughts, their spécifie intent, 
on the subject, must be sought out and given effect, in order to give to the 
law correct judicial interprétation. Applying the foregoing, there vi-ere, at the 
time of the enactment of the law in question, and had been for a long period 
of years theretofore, and bave been subsequently, in railroad service every- 
where in this country, as a matter of common knowledge, oflScers known as 
'superintendents' in the operating department of the road ; gênerai superin- 
tendents of the whole line, and superintendents of divisions. The gênerai 
duties of such superintendents are intimately connected with the movement 
of trains and cars. Now, it must be presumed that the Législature used the 
word as it was commonly used. They had in inind the ofllcers of railroads 
to whom the term was generally applied. The position of superintendent in 
the railway service is as dofinitely and well known as that of train dispatcher, 
telegraph operator, conductor, or engineer. It could not be sincerely claimed 
that the word 'conductor' can be applied to the foreman of a section gang or a 
bridge erew, because he merely conducts or manages the work, or tliat it can 
be applied to any other conductor than the one who manages the railroad 
train, and yet the act does not say 'train conductor.' It could not be sincerely 
claimed that the word 'engineer' can be applied to the engineer who locates 
tracks and does engineering work of that kind, or who runs some little station- 
ary pumping engine, or to any one of many other persons connected with 
railroad service that might properly be ealled 'engineers,' and yet the act 
does not say 'locomotive engineer.' And the same illustration might be given 
in respect to each of the persons specifically named in the act. It may thus 
be clearly seen that to apply the word 'superintendent' to tlie mère foreman 
of a repair shop would be eutirely inconsisteiit with the obvious purpose of 
the act." 
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An examination of many cases cited from states other than Wis- 
consin shows that the courts considered their action as controlled by 
statutes which differ from that prevaihng in Montana in 1903. Each 
case, too, must be distinguished upon its particular facts. So that, 
after ail, we do not find analogies between the rules laid down in 
States where the statutes are dissimilar, as of very great help in 
reaching a proper conclusion as to the meaning of the Montana act 
of 1903. 

The statute of Minnesota, for instance, is unlike that of Montana. 
It has been frequently passed upon by the Suprême Court of that state, 
and it is but a fair statement of the rule to say that it is there held 
that no recovery can be had, unless the in jury is caused by the négli- 
gence of a co-employé in the actual moving of a train or in some man- 
ner directly connected therewith. Among the leading Minnesota 
cases are Johnson v. Railway Co., 45 N. W. 1.56, 8 L. R. A. 419, and 
Lavallee v. St. Paul, M. & M. Ry. Co., 41 N. W. 974. In the latter 
case the court put the décision upon the ground that the statute is 
intended to be confined in its opération to the cases of employés en- 
gaged in operating a railroad, and who are exposed to the hazards 
attending that business, and does not include ail employés of a railroad 
Company without regard to the kind of work in which they are en- 
gaged. This was also the view taken bv the court in Pearson v. 
C, M. & St. P. Ry. Co. (Minn.) 49 N. W. 302. See, also, Weisel 
V. Railway Co. (Minn.) 83 N. W. 576. Swartz v. Great Northern 
Ry. Co., 101 N. W. 504, is one of the most récent discussions by the 
Minnesota court. The earlier cases are cited in that opinion and 
distinguished. Swartz, the plaintifï, was there held to be entitled to 
recover. He was a section hand, standing 18 feet back along the right 
of way, and was injured by the négligent acts of a locomotive fireman, 
who, in doing his duty, sorting coal, picking out the good from worth- 
less pièces, threw out some slate and rock, while the train was moving, 
and in doing so carelessly hit Swartz. The reason of the décision was 
that sorting coal for the purpose of feeding a going engine was part 
of the opération of the railroad, and the injury of Swartz was due to 
the négligence of one engaged in such opération. In Jemming v. 
Great Northern Ry. Co., 104 N. W. 1079, decided in November, 1905, 
the Suprême Court of Minnesota again considered the purposes of 
the législation, and the scope of its meaning; and again, by very clear 
statement, laid down the rule that the law only applies to those em- 
ployés who are exposed to the peculiar hazards incident to the use 
and opération of railroads, and whose injuries are the resuit of such 
dangers. 

The lowa cases hold substantially as do the Minnesota décisions. 
The statute of lowa is by no means as near to that which controlled 
in Montana as is the Wisconsin law cited. The case of Reddington 
V. Chicago, Milwaukee & St. P. Ry. Co., 75 N. W. 679, quotes the 
lowa statute under which Reddington brought his action. It reads 
as follows : 

"Every corporation operating a railway shall be Uable for ail damages 
sustaiued by auy persou, including employés of such corporation, iii conse- 
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•quence of the neglect of agents, or by any mismauasfiinent of tlie enp;ineers or 
otlier employés of tbe corporation, and in conséquence of the wiUful wrongs, 
wlietlier of commission or omission, of sucli agents, engineers, or otlier 
eni|)loyés, when such wrongs are in any manner connected witli the xise and 
opération of any railway ou or about which tliey shall l)e employed, and uo 
eontract which restricts such liability sliall be legai or binding." 

Reddington sued the défendant company for injuries catised 
by the neglect of a co-employé, while he and the plaintiff were 
engaged in coaling the engine that drew the train upon which Redding- 
ton was employed as a brakeman. The court directed a verdict for 
the défendant, upon the ground that it did not appear that plaintiff 
and any co-employé of his were having any railroad machinery moved 
on railroad tracks at the time of his injury, and that plaintiff was not 
exposed to the hazards or dangers incident to the use or opération of 
the railroad. It was the duty of the brakeman to assist a coal heaver 
in coaling the engine drawing the train on which the brakeman 
worked. At a certain station, the coal was put into large iron buckets 
and placed in position on an elevated platform by means of a derrick 
with a windlass, preparatory to the coming of engines for coal. At 
the particular station, in coaling an engine, the coal heaver stood on 
the ground at the foot of the derrick and worked the windlass, so as 
to raise and lower the buckets, and assist in swinging them to and 
from the engine by turning the derrick. The duty of the brakeman 
was to go upon the elevated platform and give signais to the man at 
the windlass, and to hook the derrick chain to the full bucket, give 
the signal to hoist, and to help in swinging the bucket around over 
the tender, to open the spring at the bottom of the bucket, to replace 
the bottom, and to help swing it about on the platform. The brake- 
man had hold of an empty bucket, and was walking backward with his 
head under the bucket, pulling it toward him for the purpose of 
swinging it into place. Without any signal from him, the bucket was 
lowered, struck him, and knocked him ofï the platform and injured 
him. When the accident occurred, the engine and train was standing 
still ; the engineer being on the ground. The Suprême Court of lowa 
held that the court erred in sustaining the defendant's motion for a 
verdict, inasmuch as the work in which plaintiff and the coal heaver 
were engaged was directly connected with the movement of the en- 
gine, and the hazards were therefore peculiar to the use and opération 
of the railroad. A rehearing was granted in the case ; the second 
opinion being written by the same judge who viTote the first. The 
court reversed its former conclusion, and concluded that the injury 
plaintiff received was not in any manner connected with the use and 
opération of the railroad. 

In C, M. & St. P. Railway v. Artery, 137 U. S. 507, 11 Sup. Ct. 
129, 34 L,. Ed. 747, the Suprême Court of the United States reviewed 
a number of the lowa cases and decided that, under the statute of 
lowa, an employé doing duty under direction of a foreman on a moving 
hand car was engaged in work directly connected with the use and 
o]jcration of the railway, and could recover for an injury caused by 
the négligence of such foreman. 
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The plaintiff cites Callahan v. St. Louis Merchants' Bridge Terminal 
Ry. Co. (Mo. Sup.) 71 S. W. 208, 60 L. R. A. 249, 94 Am. St. Rep. 
746, where the statute of Missouri was discussed by the Suprême 
Court of that state. The court dravvs particular attention to the fact 
that the lowa act is almost the antithesis of the Missouri law. The 
statute of Missouri makes a railroad company liable for ail damages 
sustained by any agent or servant thereof, while engaged in the work 
of operating such railroad, by reason of the négligence of any other 
agent or servant thereof. A libéral construction was placed upon the 
statute; but, as the court rests its judgment upon the comprehensive 
language of the particular statute of the state which is essentially dif- 
férent from the statute of Montana, under which the plaintiiï in this 
action sues, it is unnecessary to exaiïiine the case at great length. 

My judgment is that, considering the real underlying object of the 
législation, that reasoning is the more forcible which construes the 
law as one which extends protection to those who are injured by the 
négligence of those persons in the employments nanied in the statute, 
and to those only. Or it may be stated this way : The purpose of the 
législation was to make a railway company answerable for the nég- 
ligence of certain employés whose duties are well defined as engaged 
in and about the work of operating railway trains. It needs no ar- 
gument to demonstrate that carelessness upon the part of an engineer 
in charge of a locomotive, or upon the part of a train dispatcher, or 
of a conductor, may mean fearful péril to human life. So, too, négli- 
gence by a yardmaster may endanger those in and about the yards 
under his charge, or the carelessness of a master mechanic or super- 
intendent might also imperil life and personal safety. This being cor- 
rect, what was meant by the word "engineer"? Looking at the other 
words of the statute, the foUovi'ing classes of employés are specified : 
train dispatchers, telegraph operators, superintendents, master mechan- 
ics, yardmasters, conductors, engineers, employés having superintend- 
ence of stationary or hand signais. As indicated, ail of the employés 
named for whose négligence a railroad company is made liable are 
operatives directly connectd with the movement of trains. None other 
are mentioned, and, unless others are fairly within the meaning of the 
words used, the courts hâve no right to extend the statute so as to in- 
clude them. 

Applying thèse rules of interprétation, I regard the word "engineer" 
as used in the Montana statute of 1903, under which plaintifï sues, as 
referring to a locomotive engineer vidio moves a locomotive used in 
moving railroad trains. Civil engineers are not those meant to be 
included ; nor are engineers who hâve to do with engines not connected 
with the movement of cars or trains upon the tracks ; for the périls 
peculiar to the opération of a train are not direcdy connected with the 
employments of such other engineers. Plaintiff assumed the risk in- 
cidental to the opération of any stationary engine. Neither the en- 
gineer, nor the operatives connected vidth the movement of the train, 
had part in the injury done him. The case is but one where the ac- 
cident might hâve happcned if the stationary engine had been operated 
by persons not employed by the défendant company, in unloading 
145 F.— 03 
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gravel from any platform, and the fact that the engine was owned 
and operated by a railroad company does not of itself authorize the 
court to change the gênerai rules which control in such instances. 
This interprétation of the statute of 1903 finds impHed approval in the 
fact that the Législature of 1905 changed the law by niaking a railroad 
company liable for ail damages sustained by any employé of such 
company, "in conséquence of the neglect of any other employé or 
employés thereof, in conséquence of the willful wrongs, whether of 
commission or omission, of any other employé or employés thereof, 
when such négligence, mismanagement or wrongs, are in any manner 
connected with the use or opération of any railway or railroad on or 
about which they sliall be employed, and no contract which restricts 
such liability shall be légal or binding." I think it reasonably clear 
that the Législature in passing the act of 1905 had in mind doing 
away with limitations which circumscribed liability under the act of 
1903, and by the later act has imposed liability where it had not existed 
under the act of 1903. 

As bearing upon the significance of the word "engineer" used in 
the statute of Montana, which controls in this action, the foUowing 
cases are interesting: In Devere v. Delaware, L. & W. R. Co. (C. 
C.) 60 Fed. 886, a motion to quash a summons for irregular service 
was overruled by Judge Green, who held that a statute of the state 
of New Jersey, authorizing service upon any officer, director, agent, 
clerk, or engineer of a corporation, permitted service upon an engine 
driver. The word "engineer," as used in the act, was given its usual 
and commonplace meaning, which was held to include employés of 
défendant who were locomotive engineers. In Whitehouse v. Grand 
Trunk Ry. Co., Fed. Cas. No. 17,565, the United States Circuit Court 
for the District of Maine had occasion to consider what was meant by 
the word "engineer," as used in the rules of the railroad company, 
which provided that no person should be allowed to ride on the en- 
gine without the permission of the engineer. It was there argued that 
the engineer upon whom the authority was given to grant permission 
was the civil engineer. The court held, however, that the engineers 
meant were those whose duties brought them in communication with 
the locomotives or their movements up and down the line. "Through- 
out the United States," said the court, "this word 'engineer,' when 
used in connection with railroads, is invariably employed to designate 
the party in charge of the locomotive. In scores of opinions in the 
reports of the décisions of the courts of the varions states, this word 
is so employed, and by Worcester and Webster an 'engineer' is de- 
fined as 'one who manages an engine' ; an 'engine man' ; an 'engineer.' " 

Upon the facts pleaded, I am of opinion that the case, as presented 
by the complaint, is not one where plaintifï can claim that his injury 
was inflicted by the négligence of the engineer, as included within 
the terms of the statute under which he seeks recovery, 

The demurrer is therefore sustained. 
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UNITED STATES v. ALCORN et al. 
(Circuit Court, W. D. Missouri, Central Division. May 25, 1906.) 

No. 2,299. 

1. PosT Office — Bosd or Biddeb foe Mail Contract — Nature of Obugation. 

A proposai boud, given by a bidder for a contract for earrying the 
mail, conditioned as required by Aet Juno 23. 1874, c. 45Q, § 12, 18 Stat. 
2,'i5 [U. S. Oomp. St. 1901, p. 2695], which provides that "every proposai 
for earrying tbe mail shall be aceonipîinied l)y the bond of tbe bidder, 
* * * and in ca?e of failure of any l)idder to enter into such a cou- 
tract to perfonn the service, or, havin;; cxecuted a contract, in case of 
fnilure to perform tlie service aceordin^ to bis mntract, lie and bis sure- 
ties sball be liable for the amount of said bond as liquidated damages, 
to be recovered iu an action of debt in said bond," is an absolute under- 
taking to pay the amount named theroin as liquidated damages in case 
of condition broiîeu, and not one of indemnity or security to the govern- 
ment ngainst loss or damages for breach of contract, and in an action 
tliereon the actual damages cannot be inqnlred iuto. 

2. Same — Action on Proposai. Bono — Défenses. 

In an action on a proi.'osal bond givon by a bidder for a contract for 
earrying the mail, as required by Act June 23, 1874, c. 45G, § 12, 18 Stat. 
235 [U. S. Comp. St. 1901, p. 26951, v^iere tbe bidder enteied into the 
contract with tbe required surety for its faitlifid performance, but failed 
to complète such performance, tbe fact that the government recovered 
from such surety the actual damages sustained by reason of the breach 
of contract does not constitute a défense 

On Demurrer to Answer. 

A. S. Van Valkenburgh, Dist. Atty., for the United States. 
Montgomery & Montgomery, for défendants. 

POLLOCK, District Judge. This is an action at law. The pé- 
tition contains seven counts. The basis of each cause of action is a 
bond made by défendants, Alcorn as principal and the Deckers as 
sureties, to the government, under the provisions of an act of Con- 
gress approved June 23, 1874, c. 456, § 12, 18 Stat. 235 [U. S. Comp, 
St. 1901, p. 2695], which reads as follovvs: 

"That every proposai for earrying the mail shall be accompanied by the 
bond of the bidder, with sureties approved by a postmabter and in cases 
where the amount of the bond exceeds five thousand dollars, by a postmaster 
of the first, second, or tbird class, in a sum to be designated by the JPostmaster 
General in the advertisement of each route; to vi-hich bond a condition shall 
be annexed, that if the said bidder shall, vi'ithin such time after his bid is 
accepted as the Postmaster General shali prescribe, enter into a contract 
with the United States of America, with good and sufiicient sureties, to be 
approved by the Postmaster General, to perform the service proposed in his 
said bid, and further, that he shall perform the said service aceordmg to his 
contract, then the said obligation to be vold, otherwise to be in full force and 
obligation in law; and in case of failure of any bidder to enter into such con- 
tract to perform the service, or, having executed a contract, in case of failure 
to perfonn the service according to this contract, he and his sureties shall be 
liable for the amount of said Iwnd as liquidated damages, to be recovered in 
an action of debt on said bond. No proposai shall be considered unless it shall 
be accompanied by such bond, and there shall hâve been afflxed to said proposai 
the oath of the bidder, taken before an oïticev qualifled to admlnister oaths. 
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tliat he lias tlie abiJity, pecuniarily, to fulPll his obligations, and that the bid 
Is made in good faith, and witli tlie intention to enter into coutract and per- 
form the service in ease his bid is aceepted." 

Thé facts in relation to the présent controversy and the manncr 
in which it arises for décision are : On tbe l!)th day of Novcniber, 
1897, défendant Alcorn, in response to an advertisement of the Post- 
master General of the United States, made a proposai to carry the 
government mails on route No. 53,293 from Wewoka to Arbeka, in 
the Indian Territory, from July 1, 1898, to June 30, 1902, for a con- 
sidération of $307 per annum, in the form and manner prescribed by 
the post office department of the government, and transmitted with 
such proposai to the Postmaster General his proposai bond in the fol- 
lowing form, to wit: 

"Know ail men by thèse présents, that James P. Alcorn, of Sedalia, in the 
State of Missouri, principal, Jay H. Decker and Lizzie Decker, of Sedalia, 
in the state of Missouri, as sureties, are held and firmly bound unto tbe 
United States of America in the just and fuU sum of fourteen hundred dollars, 
lawful money of tbe United States, to be paid to the said United States of 
America, or its duly appointed or authorized officer or offieers, to tbe paymeut 
of which, well and truly to be made and done, we bind onrselves, our hoirs, 
exeeutors, and adroinistrators, jointly and severally, firmly by thèse présents. 

"Sealed with our seals, and dated this nineteenth day o'' November, 1897. 

"Whereas, by an act of Cougress approved .Tune 23, 1874, ent'tled, 'An act 
making appro])riations for the service of the Post Office Department for tlio 
fiscal year ending June tbirtieth, eighteen hundred and seventy-live, and for 
other purposes,' it is provided : 'ïhat every proposai for carrying tho mail 
shall be aecoiupanied by the bond of tho bidder, with sureties a])])roved by a 
postmaster,' in pursunnee whereof aud in conipliance with the provisions of 
said law. This bond is made and executed, subject to ail tlie terms, conditions, 
and remédies tliereon in the said act provided and prescribed, to accoiupjuiy 
the aforegoing and annexed proposai of the said James P. Alcorn, bidder. Xow, 
the condition of said ol)ligation is such that. if the said bidder, as aforesaid, 
shal], within such time after his bid is aceepted as the Postmaster General lias 
prescribed in said advertisement,. to wit, within sixty days from tbe date of 
acceptance of tbe bid. enter into a contract with the United States of America, 
with good and sulticient sureties, to be approved by the Postmaster General, 
to perform tbe service proposed in his said bid, and furtter sb.nll perforjn 
said service accorûing to his contrjict, tb.en this obligation shall be void ; 
otherwise. to be in fui! force and obligation in law. 

"In witness whereof, we bave hereto set our hands and scals this nineteenth 
day of November, 1897. 
"Witnesses: James P. Alcorn (Seal) 

"F. L. Ilonsingor, Jay II. Decker iSeal) 

"D. M. Sneed. Lizzie Decker (Seal)" 

This proposai and bond were duly aceepted by the Postmaster Gen- 
eral of the United States on the Ist day of Pebruary, 1898, and Al- 
corn did on that date, in accordance with the terms of such proposai 
bond, and in accordance with the laws of the United States in that 
behalf made, enter into a contract in writing with the government to 
carry the mails, according to the terms of his proposai, for the an- 
nual considération therein expressed, and caused such contract to be 
executed by a certain corporation known as the American Bond & 
Trust Company of Baltimore, Md. (hereinafter called the "Bonding 
Company"), to exécute such contract as surety for his faithful per- 
formance of the same. Thereafter, défendant Alcorn entered upon 
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the performance of thè public service undertaken by him with the 
government, but failed to complète the same according to his contract, 
but on the contrary made default therein, by reason of which his 
contract was breached, to the actual damage of the government in 
the sum of $336.57, for which amount the government did, on the 23d 
day of May, 1903, bring an action at law against said corporation, 
the Bonding Company, in the Circuit Court of the United States for 
the District of Maryland, in which action the government had judg- 
ment for the fuU amount of the actual damages claimed by it, which 
judgment was fully paid and satisfied by the Bonding Company. 
Thereafter, on the 7th day of June, 1905, the government instituted 
this présent action in this court to recover the amount named in the 
proposai bond, to wit, $1,400, less the sum paid by the Bonding Com- 
pany in satisfaction of said judgment, $336.57, as liquidated damages. 
This cause of action constitutes the first count in the pétition of plain- 
tiff. 

To this cause of action the défendants hâve answered, admitting 
the making of the proposai bond, the contract for the carrying of the 
mails, and the breach of such contract, ail as alleged by the plaintifif, 
but pleads the bringing of the action by the government against the 
Bonding Company in the Circuit Court of the United States for the 
District of Maryland, the judgment entered thereon in favor of 
the government for the actual damages accruing to it by reason of 
the breach of said contract, and the payment and satisfaction of 
such judgment as a complète défense and in bar of the prosecution of 
this action on the proposai bond. To this answer the government 
demurs. 

The remaining six counts of the pétition are based on like proposai 
bonds for the différent amounts therein stated (less payments received 
in satisfaction of former judgments against the Bonding Company 
in the same manner as heretofore specifled) as liquidated damages, 
to which counts like answers hâve been put in, against which answers 
a demurrer has been lodged by the government. Hence, a décision of 
the demurrer to the answer made to the first count in the pétition 
binds and concludes as to ail. 

The demurrer thus interposed raises two questions for décision: 
First. In the absence of the action by the government against the 
Bonding Company, might the government hâve maintained an action 
against thèse défendants for the full amount stated in the proposai 
bond, and recovered judgment for the same as liquidated damages, 
regardless of the extent of the actual damages accruing to the govern- 
ment by reason of the breach of the contract made in pnrsuance of 
said bond? Second. If so, is the judgment against the Bonding 
Company as surety on the contract made by Alcorn for the carrying 
of the mails in pursuance of the terms of his proposai bond, and the 
satisfaction of such judgments by the Bonding Company, a défense 
to this action against the principal and sureties executing the proposai 
bond for the amount specified in said bond as liquidated damages ? 
And of thèse questions in their order. 

First, looking to the extent of the recovery against défendants in 
this action on the proposai bond in suit, it may be observed, both 
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by virtue of the law of their existence and by direct référence to the 
law in the bonds, the above-quoted act became as much a part of the 
obhgation as though set forth in extenso. The bond, therefore, in 
express terms, provides if the principal obliger shall breach the one 
important stipulation therein written, "he and his sureties shall be 
liable for the amount of said bond as liquidated damages to be re- 
covered in an action of debt on said bond." This stipulation is "that 
he [the bidder] shall perform the said service according to his con- 
tract." This stipulation, it is admitted by défendants in this action 
in their answer, was not performed by the bidder, Alcorn, but was 
breached. What, then, is the extent of the recovery against de- 
fendants, as principal and sureties on the proposai bond, had the action 
not been brought and judgment obtained against and paid by the 
surety on the contract? Is such recovery limited to the actual damages 
which accrue to the government by the failure to perform the stipu- 
lation? If so, such damages hâve been, by action and judgment 
against the surety on the contract itself, recovered and paid; hence, 
of necessity, this action for a second recovery will not lie, there having 
been one recovery and satisfaction thereof. The solution of this 
problem must dépend upon the gênerai principles of law as deter- 
mined and applied in the fédéral court, and upon such statutory en- 
actments as may be applicable thereto; for, if the proposai bond in 
suit is not to be in the light of security or indemnity to the government 
against actual damages or loss accruing to it from a breach of the 
bidder, or stipulation to perform the service, but in the light of an 
absolute undertaking to pay the government the amount named in 
the bond by way of an agreed compensation for an unascertained and 
uncertain loss that might accrue to the government in case of breach 
of the stipulation by the bidder, then it is quite clear, the parties 
having dealt at arm's length and having possessed fuU power to so 
contract, no inquiry will be had as to the extent of the damages ac- 
tually fîowing from the breach, but, upon the breach of the stipula- 
tion being shown, judgment must go, of course, for the amount named 
in the bond, unless the gênerai principles of law in this regard are 
found to hâve been modified or changed by statute. At the common 
law, prior to the statute of 8 & 9 William III (chapter II), no inquiry 
into any case was permitted in a court of law as to the extent of 
the damages arising from a breach of the bond, but, upon such 
breach being shown, judgment went for the full penalty of the bond. 
Equity, however, would grant relief in case the amount named was 
not in the nature of liquidated damages. Watts v. Camors, 115 U. 
S. 353, 6 Sup. Ct. 91, 29 L. Ed. 406. This being the rule in equity, 
it has become the practice of courts of law, following the rule in 
equity, to regard the amount stipulated in the bond to be compen- 
satory, unless the contrary clearly appears. It is not thought, how- 
ever, from a considération of the adjudicated cases bearing upon this 
question, that the fédéral courts, sitting either in equity or at law, 
hâve granted relief against, or refused to award judgment for, the 
full amount of the bond, where it clearly appears the amount fixed 
in the bond was agreed to by parties fully capable of contracting, as 
liquidated damages in case of breach of condition. This will fully 
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appear from the able and extended review of the authorities, both 
English and American, by Mr. Justice White in Sun Printing & 
Publishing Ass'n v. Moore, 183 U. S. 642, 22 Sup. Ct. 240, 46 L. Ed. 
366. 

Section 961, Rev. St. U. S. [Comp. St. 1901, p. 699], provides: 

"In ail suits brought to recover the forfeiture annexed to any article of 
agreement, covenant, bond or other speciaUv, where the forfeiture. breach or 
non-performance appearod by the default or confes.sion of the défendant, or 
upon demurrer, the court shall render judgnient for the plahitiff to recover so 
much as is due according to equity, and \^lien the sum for which judgment 
should be reudered is uncertain, it sball if either of the parties request it, be 
assessed by a jury." 

The Circuit Court of Appeals for the Seventh Circuit, in Chicago 
House Wrecking Co. v. U. S., 106 Fed. 385, 45 C. C. A. 343, 53 L. R. 
A. 122, in giving effect to this statutory provision in an action at law 
on a bond in which the amount stated was quite clearly Hquidated dam- 
ages, held only actual damages might be recovered. The Circuit Court 
of Appeals for the Fourth Circuit in Gay Manuf'g Co. v. Camp, 65 
Fed. 794, 13 C. C. A. 137, in a suit in equity granted relief against 
the enforcement of a demand for liquidated damages apparently solely 
on the ground of the principles of equity, and without regard to the 
statute. This ruling was reatïïrmed by that court in the same case ( 68 
Fed. 67, 15 C. C. A. 226). However, Mr. Justice White in Sun Print- 
ing & Publishing Ass'n v. Moore, supra, of this case said : 

"Indeed, the contention but imbodies the conception of the doctiine of pen- 
alty and liquidated damages expressed in the reasoning of the opinions in 
Chicago House Wrecking Co. t. V. S., 106 Fed. f!85, 45 C. C. A. 343, 53 L. R. A. 
122, and Gay Manuf'g Co. v. Camp. C5 Fed. 794, 13 C. C. A. 137 ; Id., 68 Fed. 
6Ï, 15 C. C. A. 226, viz. ; 'That where aetual damages can be assessed from 
testlmony, the court must di.sregard any stipulation flxing the amount, and 
require proof of the damage sustainod.' We think the asperted doctrine is 
wrohg in principle, was unknown to be connuon law, does not prevail in the 
courts of England at the présent time, and it is not sanctioned by the 
décisions of this court." 

Therefore, notwithstanding the above statutory provision, the sole 
question for décision hère is, does it appear from the bond itself, the 
law of its existence incorporated in the bond, and with gênerai princi- 
ples of the law as declared by the Suprême Court, that the amount stated 
in the bond was intended by the parties as liquidated damages? If so, 
the extent of recovery is the amount stated in the bond. I am of the 
opinion the amount stated in the bond was inserted by the parties as 
liquidated damages, to be recovered as such in case of the breach of the 
stipulation to perform the service by the bidder; that the bond was 
not given or received as security or indemnity to the government for 
the actual loss it might sustain by reason of the breach of such stipula- 
tion; and that ail inquiry as to actual damages sustained in an action 
on this bond must and should be excluded, and this for the following 
reasons: First, as bas been seen, the bond itself in express terms de- 
nominated the amount stated therein as liquidated damages. True, this 
fact is not conclusive évidence of the nature of the penalty fixed in the 
bond. Lampman v. Cochran, 16 N. Y. 275. But Mr. Justice White in 
Sun Printing & Publishing Ass'n, supra, quoting with approval from 
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the opinion of Mr. Justice Patterson in Price v. Green, 16 M. & W. 
346, says : 

"The flve thousand poiintls is expressly declared by tlip covenunt to be 
as and by way of liquidated damages, aud iiot of penalty.' It is a sum 
named in respect to tlie breacli of tliis oiie covenant ouly, and tbe intention of 
the parties is clear and nneqnivocai. The covirts liave, indeed, helrt tliat in 
some cases the words 'liqnldated damages' are uot to be taken accordins to 
their obvions nieaniug, but those cases are ail wliere the doing or ouiitting to 
do several thin.tçs of ■varions degrees of importance is secnr(>d l)y the snni 
named, and, uotvvithstanding tlie language nsed, it is plain froni the wholo 
instrument tliat the intention was différent." 

In Bagley v. Peddie, 5 Sandf. (N. Y.) 192, Sanford, J., delivering 
the opinion of tlie court, says : 

"Where it is doubtful on the face of the instrument whether the sum 
mentioned was Intended to be stipulated damages or a penalty to recover 
actual damages, the courts hold it to be the latter. (2) On the contrary, 
where the language used is clear and explieit to that effect, the amount is to 
be deemed liquidated damages, however extravagant it may appear, unless the 
instrument he qualitied by some of the circunistances hereafter mentioned. 
Thèse qualifying conditions are: (3) If the instrument provide that a large 
sum shall be paid on the failure of the party to pay a less sum, in the manner 
prescribed, the larger is the penalty, whatever may be the language used in 
describing it. (4) When the covenant is for the performance of a single aet 
or acts which are not measureable by any exact pecuniary standard, and it is 
agreed that the party covenanting shall p'iy a stipulated sum as damages 
for a violation of any such covenauts, that sum is to be deemed liquidated dam- 
ages, and not a penalty. (5) Where the agreement secures the performance or 
omission of various acts of the kind mentioned in the last proposition, together 
with one or more acts in respect to whicli tl.e damages on a breach of the cov- 
enant are certain or readily ascertainable by a jury, and there is a sum stipu- 
lated as damages to be paid by each party to the other for a breach of any 
one of the covenauts, such sum is held to be a penalty merely." 

In the case at bar the effect of tlie other provisions of the instru- 
ment and other considérations not only fails to qualify the express 
stipulation for liquidated damages, but in a large measure emphasizes 
the fact that it was the intention of the parties the amount stated 
in the bond should be regarded alone as liquidated damages ; for the 
very ternis of the bond itself not only provide for the absolute pay- 
ment of the amount stated on breach of the principal stipulation 
therein written, the résultant breach of such damages to the gov- 
ernment being uncertain, and at the time of the making of the bond 
unascertainable, but this sum is to be recovered "in an action of 
debt on said bond." 

Now it is quite clear the law-making power in the enactment 
of this statute employed the phrase "action for debt" in its com- 
mon-law acceptation. The distingtiishing and ftindamental feature 
of such action consista in the fact that it lies only for the re- 
covery of money or its équivalent in sum certain, or that can be 
readily rendered certain by mathematical computation; and, con- 
versely, upon an action of debt will not lie to recover damages for 
breach of contract unless such damages hâve been fîxed and liqui- 
dated by the prier agreement or judgment between the parties. Ra- 
borg et al. v. Peyton, 3 Wlieat. 385, 4 L. Ed. 268; Mills v. Scott, 99 
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U. s. 25, 25 L. Ed. 294; Stockwell v. U. S., 13 Wall. 531, 20 L. 
Ed. 491. 

In David Fry v. William Slyfield, 3 Vt. 246, Chief Justice Hutchi- 
son, delivering the opinion of the court, in speaking in an action of 
bock debt, said: 

"We may safoly so so far as to say that a mère olaim for damages for any 
tortioup act or neglevt, or for any breaeh of contract, car,not be recovered 
in this action." 

Hence, it must be thought it was the intent of the law-making 
power, in the enactment of the statute under which the proposai 
bonds in question were given, not only to designate the form of 
action appropriate for the collection of the penalty of the bond, but, 
by the very form of action directed to be employed for such purpose, 
to place beyond ail question the character of the instrument, and to 
render the amount stipulated in the bonds, not security or indemnity 
to the government for actual damages flowing from a breaeh of 
conditions imposed on the bidder, but as liquidated damages, for 
only as such could a recovery be had in an action of debt. 

Again, prior enactments afïord a législative construction of the 
act in question. The statute now in force supersedes former section 
3945 Rev. St. This act provided: 

"Every proposai for carrying the mail shall be accompanied by a written 
guarantee, signed by one or more responsible persons, and undertakinpc that 
vvithin such tinie after the bid is aceepteii as the Postmsster General may 
prescribe the bidcler wiU enter into an obligation with good and sufflcient 
sureties to pertorin the service pro!K)sed, and no proposais shall be considered 
unless accompanied by such guarantee." 

Section 3946, now superseded by the présent législation, provided 
for the oath of the bidder as foUows: 

"That he believes the guarantors pecuniary responsible for and able to pay 
ail damages the United States sball suffer by reason of thf> bidder's failure 
to perform his obligation as such bidder." 

The présent law requires an oath from the sureties on the pro- 
posai bond as foUows : 

"That before the bond of a bidder provided for in the atoresaid section is 
approved there shall be endorsed thcroon 'ihe oatlis of t^ie sureties therein 
taken before an oHicer qnalified to administer oaths, that they are owners of 
real estate worth in the aggregnte a sum double the amount of said bond, 
over and above ail judgments, mort.iages ;md exécutions after allowing ail 
exemptions of every character whatever." 

It will thus be seen the preceding sections, superseded by qualify- 
ing laws, provide only for the guaranty that the bidder should enter 
into a contract. Nothing was said about the faithful performance of 
the contract after bcing entered into. 

From a considération of the terms of the instruments themselves, 
the laws of their existence, and from the course of législation on this 
subject, I am persuaded the bonds in controversy must be held to 
be absolute undertakings to pay the amounts therein named as 
liquidated damages in case of condition broken, and not as indemnity 
or security to the government against loss or damages for breaeh of 
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contract. Am further advised such holding is in conformity witli 
former ruiings made by the able judges of this district while presid- 
ing at the circuit. 

Considering, then, the penalties of the bonds involved in this ac- 
tion to be a debt absokitely owing from défendants to plaintiff as 
liquidated damages at the time this action was brought against the 
Bonding Company in the Circuit Court for the District of Maryland, 
the remaining question is the effect of the former recovery of judg- 
ment against the Bonding Company for damages actually occasioned 
to the government by the breach of the contract entered into by the 
défendants Alcorn, and the satisfaction of such judgment. The 
proposai bonds hère involved and the contract made by Alcorn with 
the government, the performance of which is secured by the Bonding 
Company, were separate and independent undertakings— the one an 
absolute undertaking to the government to pay a sum certain, con- 
tingent upon the default of stipulation to perform the contracted 
service alone, the other a contract of indemnity to pay the government 
an amount contingent upon the actual loss to the government occa- 
sioned by a breach of the stipulation to perform the service by the bid- 
der. The latter undertaking has been by judgment and satisfaction 
discharged. Does the former remain, or does such judgment and satis- 
faction discharge the independent undertaking, and absolve the défend- 
ants in this case? To warrant the holding that the former judgment 
and its satisfaction concludes and bars the présent litigation, such rul- 
ing must be based on some well-recognized principle of law, and, if 
none such can be found, the défense must be disallowed. Therefore, 
on what ground can such holding be predicated? In my judgment, it 
cannot be placed on the ground of the élection of inconsistent remé- 
dies, for that both remédies were open to plaintiff, and the pursuit of 
the one on the contract for unliquidated damages for its breach does 
not bar this action of debt to recover the liquidated damages. 

In National Surety Co. v. United States, 133 Fed. 294, 59 C. C'A. 
479, it is held : 

"Wliere the United States took a proposai bond seeuring periormanoe of 
a mail route contract, and at'ter letting tiie contract required nnother bond 
from the contracter, each obligation was an independent undertaking. and the 
second obligation did not stand as a guaranty for the performance of the flrst." 

Neither am I of the opinion the défense interposed can bè upheld on 
the ground that a party may not twice hâve satisfaction of the same 
claim or demand, for, as had been seen, the demands hère are not the 
same, and cannot be recovered in the same form of action. The one 
hère made is in an action of debt. The other now interposed as a dé- 
fense was an action for unliquidated damages for breach of the con- 
tract, which unliquidated damages could not hâve been recovered 
in an action of debt. True, the question hère presented was ruled in 
United States v. Oliver et al. (C. C.) 36 Fed. 758, in opposition to the 
conclusion I hâve reached. The reason for the holding made is not 
given, and the conclusion there reached is to my mind both unsatisfac- 
tory and inconclusive. Therefore, as I am unable to find any estab- 
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lished légal ground for upholding the défense urged in bar of this 
action, the demurrer thereto must be sustained. 

To this ruling the défendants will be allowed an exception, and un- 
less application by the défendants to plead over is made and allowed 
within 20 days from the filing of this opinion, judgment will enter 
as prayed in the pétition. 



SEYMOUR V. DU BOIS. 

(Circuit Court, W. D. Peunsylvania. April 18, 190G.) 

No. 17. 

1. Judgment — Decree as Evidence or Indebtedness — Finalitt. 

Complainant in a pending suit petitioiied the court for leave to dis- 
charge his counsel and to appoint others, and aslced that the court make 
an order flxlng the fées to which his counsel were reasonably entitled, and 
after a hearing, such a decree was entered, maliing the right of dlsmissal 
conditional on payment of the fées, and, on an appeal therefrom by the 
complainant, was affirmed. HeU, that such decree was a final adjudica- 
tion of the amount due from him which would support an action at law 
for its recovery. 

2. Evidence — Authentication of Record op .Tudoment. 

The authentication of the record of a judgment held in substantlal con- 
formity to Rev. St. § 905 lU. S. Comp. St. 1901, p. 677]. 

3. Parties — Suit by Assignée — Waiveb of Objection. 

Where plaintiff In an action in a fédéral court sued npon a claim 
exlsting in his own right, of which, by reason of diversity of citizenship 
and the amount involved, the court had jurisdiction, and also added other 
claims assigned to him by persons who were also citizens of différent 
States from défendant, the question of the nonjoinder of such persons, as 
parties, cannot be raised by défendant after trial on a plea In bar; tl>e 
objection being merely formai and curable by amendment under Rev. St. 
§954 [U. S. Comp. St. 1901, p. 696]. 

On Motion for Judgment on Reserved Question. 

Judson Harmon, Frederick Seymour, and I^yon, McKee & Mitchell, 
for plaintiffs. 

W. C. Arnold and Thos. H. Murray, for défendant. 

BUFFINGTON, District Judge. This is an action of assumpsit 
brought by John S. Seymour, a citizen of the state of New York, 
against John E. Du Bois, a citizen of the state of Pennsylvania, per- 
sonally and as executor of John Du Bois. From the pleadings and 
proofs in the case it appears that a bill in equity for infringement of 
a patent had been brought by John Du Bois against the mayor et al. of 
the city of New York in the Circuit Court for the Southern District 
of New York. After the death of John Du Bois, John E. Du Bois, his 
sole devisee and executor of his wïW, was substituted as complainant. 
In March, 1899, following, John E. Du Bois employed as counsel to 
conduct said cause, H. C. Thurston, and through him John S. Sey- 
mour, the plaintiff, his partner Eugène M. Harmon (they being as- 
sociated in the law business as Seymour & Harmon) and Judson 
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Harmon. Their employment was to prosecute said cause to com- 
pletion upon a certain contingent fee, John E. Du Bois makingf ad- 
vancement for certain outlays and expenses. In pursuance oi said 
employment counsel conducted the cause until April S6, 1901, when 
Mr. Du Bois presented a pétition to the court setting forth he and 
counsel could not act in harmony, praying leave to discharge them, 
and to appoint others in their stead. On June 25, 1901, the pétition 
and the answer filcd thereto, were referred to one of the standing 
masters to report what compensation was reasonable for said counsel. 
He reported on November 21, 1902, and the exceptions filed to his re- 
port were overruled. On November 24, 1902, the court confirmed the 
report, and made an order, fixing the fées hcreafter quoted at length. 
This order was appealed frorn by John E. Du liois to the Circuit Court 
of Appeals,. which court affirmed the same. On return of the mandate 
of afïirmance the Circuit Court on November 21, 1901, made an order 
as follows: 

"OrdCTed, adjudged, and decreed that said decree be, and tlie same is, hereby 
affirmed, with costs to be fixed at .$34.20, and that said respondents liave exé- 
cution therefor and that such otlier and further prooeedinss be had in this 
cause as according to right and justice and the laws of the United States, 
ought to be had, the said appeal notwitlistauding." 

Subséquent thereto Eugène Harmon died, leaving John S. Sey- 
mour the liquidating and surviving partner of the firm of Seymour & 
Harmon. Henry C. Johnson also died, and his administrator assigned 
his share of the award to John S. Seymour as did also Judson Har- 
mon his share. Noue of thèse parties were or are citizens of Pennsyl- 
vania. On July 10, 190.5, the said John S. Seymour brought suit in 
his own name against John E. Du Bois as above noted to recover 
the entire amount of said decree; the défendant entered a plea in bar, 
and on trial, a verdict vi^as rendered for the plaintiff for the full 
amount of the claim, subject to the opinion of the court upon the 
points submitted by défendant. Judgment is now moved for by 
plaintiff on the verdict and by the défendant, non obstante veredicto 
on the reserved points. 

In disposing of thèse questions the case virtually résolves îtself into 
three questions: Eirst, is the order of the Circuit Court for the 
Southern District of New York such a final and définitive one that suit 
can be maintained thereon.'' Second, is the record of that case so certi- 
fied as to be admissible in évidence? Third, can the plaintifif maintain 
this action? Turning to the first question, we note that on April 23, 
1901, John E. Du Bois presented a pétition to that court setting forth 
that Henry C. Johnson was his counsel of record in said cause; that 
Johnson himself employed Seymour & Harmon, vv^ho became asso- 
ciated with him in the conduct of the case but not by agreement with 
Du Bois ; that certain disagreements had arisen between Du Bois and 
Johnson and Seymour & Harmon, and that there was a lack of har- 
mony and confidence such as should exist between client and counsel. 
The pétition prayed for leave to discharge Johnson and that the court 
make an order fixing "such fées to date to which the said Johnson 
may be entitled, if anything, in the event of the recovery by your com- 
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plainant upon final proceedings." To this pétition an answer was 
made by Johnson, Seymour & Ilarmon and Judson Harmon, ail of 
whom contended that Seymour & Harmon and Judson Harmon had 
been employed by complainant acting through Mr. Eccles and Mr. 
Johnson. They ail averred their readiness to prosecute the cause, but 
expressed their consent to retire therefrom and permit the substitution 
of other counsel if provision were made for their compensation. This 
pétition was heard, and June 25, 1901, the following order was made : 

"Ordered, adjudged and doereed as foUows, viz. : That tliis cause is referred 
to Arthur H. Masteu, Esq., oue of the standing exaniiners of this court to 
take testimony and report promptly V(''at is fair and reasonable amouut of 
counsel fées [including disT)ursements] i'ir ail services of complainant's solic- 
Itor and counsel to date. Upon the coming in of said report, order of substi- 
tution will be made, conditioual upon the paynient of said fées. Such paynient, 
however, shall be without préjudice to any additional claim if any which 
solieitor or counsel may hâve by reason of the breaking of any contract for 
further services." 

Under this référence the master made report on August 19, 1902, 
exceptions thereto were overruled and on November 2-4, 1902, an order 
of confirmation was entered as foUows : 

"Ordered and adjudged that the fair and reasonable amount of counsel 
fées, including disbursements for ail services of complainant's solieitor and 
counsel to Juue 25, 1001, the date of the order of référence, is as follows : 

"ïo Judson Harmon, .$1,000. '^l"o Henry C. .tolinson, .«;2,.5O0. To Seymour & 
Harmon, $7,500. and $1,450 incurred as disbursements by complainant's 
authority in the employrnent of Edward E. Quimby as a patent expert ; and 
the order of substitution is made conditional upoir the payment of said sums. 
with interest on each item from June 25, 1901 ; it is turther ordered and 
adjudgcd, that there is due from complainant to Seymour & Harmon the 
sum of $674.50, paid by them for aecount of master's and stenographer's focs 
in this proceeding; it is further ordered and adjudged, that there is due to 
Arthur H. Mastcn the sum of $387.50, the balance of his fées as master in 
this proceeding ; it is further ordered and adjudged, that upon payment of 
the foregoing sums the complainant may substitute other solicitors and counsel 
in the place of his présent solicitors and counsel." 

This order the complainant, "considering himself aggrieved by the 
final decree entered on the 24th day of November, 1902," appealed 
therefrom to the Circuit Court of Appeals, and in his appeal specified 
as error as follows, inter alia, viz. : 

"(9) The co\u-t erred in adjudging that a fair and reasonable amount of 
counsel fées (including disbursements) for ail services of Judson Harmon to 
June 25, 1901, is $1,000; (10) the court erred in adjudging that a fair and 
reasonable amount of counsel fées [including disljursementsj for ail services 
of Henry C. Johnson to .Tune 25, 1901, is $2,500; (11) tlie court erred in 
adjudging that a fair and reasonable amount of counsel fées [including dis- 
bursements] for ail services of John S. Seymour, Frederick Seymour, and 
Eugène M. Harmon, eomposing the flrui of Seymour & Harmon, is $7,500 and 
$1,4,50 incurred as disbursements; * * * (13) the court erred in adjudg- 
ing that there is due from tlie apjiellant to the said Seymour & Harmon tii;' ;-ani 
of $074.50, or any sum paid by them for aecount of master's aud stenographer's 
fées." 

On November 11, 1904, the appeal was dismissed and the decree of 
the Circuit Court affirmed. 
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After due considération we are of opinion the decree of the Circuit 
Court thus affirmed was a final and définitive one. In the first place, 
it was so styled and treated by the complainant, and on that basis he 
availed himself of the right to hâve it reviewed by the higher court. 
The decree was evidently so regarded bv that court, and, as such, 
affirmed : Du Bois v. New York (C. C. A.) 134 Fed. 570. But apart 
f rom the status thus given it by complainant, it is clear the decree 
was, as to its subject-matter, a final one. The complainant elected to 
discharge his counsel and petitioned the court to fix compensa- 
tion. This the court has donc after hearing the parties. Why, then, 
is not the decree on that subject-matter final and définitive as between 
the parties litigant? The court had jurisdiction, ail parties appeared, 
submitted proofs, were heard, and the court determined the contested 
questions by fixing the amount of fées. Thereafter the contentions of 
the parties in that subject-matter were merged into a decree, and were 
not open to question elsewhere as between them. Frauenthal's Appeal, 
100 Pa. 290 ; Demarest v. Darg, 32 N. Y. 281 ; Heilman v. Kroh, 155 
Pa. 1, 25 Atl. 751 ; In re Ralston's Estate, 158 Pa. 645, 28 Atl. 139 ; 
Haneman v. Pile, 161 Pa. 599, 29 Atl. 113; Green v. Bogue, 158 
U. S. 478, 15 Sup. Ct. 975, 39 L. Ed. 1061; Stewart v. Ashtabula (C. 
C.) 98 Fed. 516; City v. Fricke, 6 Phila. 578; Myers v. Kingston Coal 
Co., 126 Pa. 582, 17 Atl. 891 ; Rauwolf v. Glass, 184 Pa. 237, 39 Atl. 79. 
The facts in the case of Williams v. Barkley, 165 N. Y. 48, 58 N. E. 765, 
are quite analogous to the présent one, and the principles there stated 
as to the conclusiveness of such a proceeding as was had in this case 
when prosecuted to a degree, commend themselves to us, and establish 
the finality and effect of such an order. Nor can we see that the fact 
that payment of the compensation awarded was made a condition pré- 
cèdent to substitution can afïect the final character of the decree adjudg- 
ing compensation to counsel. Du Bois, having a right to discharge his 
counsel, and having by his pétition elected to discharge them, is bound 
by such élection, and will not now be heard to say the relation between 
them and him is not terminated. The authorities as to a party pre- 
cluding himself by an élection are clear. Droege v. Ahrens Mfg. Co., 
163 N. Y. 470, 57 N. E. 747 ; Seanor v. McLaughlin, 165 Pa. 150, 30 
Atl. 717, 32 L. R. A. 467; Terry v. Munger, 121 N. Y. 161, 24 N. E. 
272, 8 L. R. A. 216, 18 Am. St. Rep. 803 ; Fowler v. Savings Bank, 
113 N. Y. 450, 21 Ad. 172, 4 E. R. A. 145, 10 Am. St. Rep. 479; 
Kinney v. Kiernan, 49 N. Y. 174. 

We next inquire as to the sufficiency of the certification of the record. 
In the certificate of the clerk of the Circuit Court of Appeals it is 
stated : 

"That we having inspected the records and files of the United States Circuit 
Court of Appeals for the Second Circuit, do find certain paper writings there, 
remaiuing of record, in the words and figures f ollowing, to wit :" 

And the judge certifies : 

"I further certify that the seal afflxed to the said exemplification is the seal 
of the United States Circuit Court of Appeals for the Second Circuit and that 
the attestation thereof is in due form of law." 
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The certificate of tlie record from the Circuit Court is in like form. 
We tliink thèse certificates are a substantial compliance with section 
905, Rev. St. [U. S. Comp. St. 1901, p. 677] ; Ferguson v. Harwood, 
7 Cranch (U. S.) 408, 3 L. Ed. 386 ; O'Hara v. Mobile, 76 Fed. 718, 

33 C. C. A. 513. This leaves for considération the right of the 
plaintiff to maintain this suit. In tlie first place, it wiU be noted the 
right of action to the claim of Seymour & Harmon inured on the death 
of Eugène M. Harmon, to the surviving partner, the présent plaintifï. 
His citizenship and the amount in controversy are such as to vest juris- 
diction in this case. Such being the facts, does the further fact that 
the plaintifï has taken an assignment of the claims of the two other 
counsel and included them in his demand necessitate entry of judgment 
non obstante veredicto in favor of the défendant? Now the character of 
the plaintifï's claim, that part of it was assigned, that copies of such 
assignment accompanied, ail this appeared in the statement. To this 
statement défendant entered a plea in bar. The court, having, as noted 
above, jurisdiction by virtue of the citizenship of the plaintifï and the 
amount of the particular claim he had as surviving partner, will the 
défendant, after a plea in bar, be permitted to raise the question of the 
nonjoinder of those who assigned their claims? It will be observed 
that if the joinder of thèse parties was essential that imder the libéral 
provisions of section 954, Rev. St. [U. S. Comp. St. 1901, p. G96], 
they could be added as parties plaintifï and their citizenship would 
not defeat the jurisdiction of the court. Moreover, the question 
whether the assignée of a chose in action shall sue in his own nanie 
or that of his assigner is a mère technical question of process ( Pritch- 
ard V. Norton, 106 U. S. 124, 1 Sup. Ct. 102, 27 E. Ed. 104 ; Glenn 
V. Marbury, 145 U. S. 499, 12 Sup. Ct. 914, 36 L. Ed. 700), and that 
nonjoinder of the assignor is a mère matter of form, and as such 
amendable, is clear (Robertson v. Reed, 47 Pa. 115 ; Kavlor v. Shaffner, 

34 Pa. 489) ; and nonjoinder should be raised by a plea in abatemcnt 
or demurrer ; it cannot be raised by a plea in bar ( Smith v. Latour, 
18 Pa. 243; Haldeman v. Martin, 10 Pa. 369; Deal v. Bogue, 20 Pa. 
238, 57 Am. Dec. 702: Witmer v. Schlatter, 3 Rawle fPa.], 351); 
Porter V. Cresson, 10 Serg. & R. [Pa.] 257). 

In accordance with thèse views, the motion of the plaintiff for judg- 
ment on the verdict is granted ; that of the défendant is denied. 



UNITED STATES v. MILWAUKEE REFRIGERATOR TRANSIT CO. et al. 

(Circuit Court, B. D. Wiseonsin. May 31, 1906.) 

1. Carriers — Interstate Commerce — Rebates — Corporations — Ei.kins Act — 
Violation. 

A refrigerator oompany was incorporated to own and operate a private 
car line, and to hâve charge of ail the Interstate tninsportation of the 
produet of a brewing company. A majority of the brewing compaiiy's 
stock, however, was owned by persons who had no interest m tUe re- 
frigerator company, and the stock of the latter was bought and paid for 
by the holdere with their own money and in their own interest ; noue of 
it being held in trust for the brewing company, though the majority of it 
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was owned by persons who also owned brewin? company stock. The 
brewing company paid its freights in full and received no ve'.iates, nor 
was it a party to contraets between the refriscrator company and the 
railroad companies by wliieh the refriserator eoiniiany reccivod a i-ehate 
of from one-eightli to one-tenth of ail freight moneys on ail hiterstats 
traffic It controUed. BcUl, that such facts wei'e hiwnfficipnt to establisli 
that the brewing coinimiiv had received rcbatcs in violation of Elkins 
Act, Feb. 19, 1903, c. 70S, 32 Stat. 847 [U. S. (Xinij). St. Supp. 1005, p. 509.] 

2. IK'JUXCTION OAREIEES — ReiîATINC RhSTRAIK1^;0 (jRTME. 

Equity bas jurisdiction to gvant an injnnction at the instance of the 
United States against carriers and otl'.er corporations, restrainiug them 
from giving and receiving rebates in violation of Elkins Act, Feb. 19, 1903, 
c. 708, 32 Stat. 847 [U. S. Comp. St. Supp. 1905, p. 599], though such acts 
may also constitute a crime. 

3. Carriebs— Régulation— Rebates— iNJUNCTroN—Ric, HT to Sue. 

Elkins Act, Feb. 19, 1903, c. 708. § 3, 32 Stat. 848 [U. S. Comp. St. Supp. 
1905, p. 600], prohibiting rebates by carriers, provides for actions by 
the Interstate Commerce Commission after investigation, and déclares 
that it shall be the duty of the several District Attorneys of the United 
States, whenever the Attorney General shall direct, either of his own 
motion or upon the request of the Interstate Commerce Commission, to 
institute and prosecute such proceedings. Hcld, that the Attorney Gen- 
eral had authority to institute a proceeding to restrain rebating by Inter- 
state carriers of his owu motion, without direction or investigation on 
the part of tlie Interstate Commerce Commission. 

4. Same — CouNSEL roB United States — Appointment. 

Whcre a proceedhig to restrain certain carriers and shippers from 
giving and receiving rebates on Interstate shipuients was instituted at 
the direction of tlie Attorney General, wlio retained spécial counsel 
nominated by the informing witness, and défendants made no application 
for a stay of proceedings in order to object to the appearance of such 
spécial counsel, they were not entitled to a dismissal on the ground that 
prosecutor had agreed with the Attorney General to bear a deficiency 
in the expense of the prosecution after applying the balance of the Attor- 
ney General's appropriation applicable to that purpose. 

5. Same — Statutks — Construction — Shippers. 

Elkins Act, Feb. 19. 1003, c. 708, 32 Stot. 847 [U. S. Comp. St. Supp. 
1905, p. 509], provides that it sliall be unlawful for any person, persons, 
or corporations to solicit, accept, or receive any rebate, concession or dis- 
crimination in respect of the transpo'-tetion of any property in Inter- 
state or foreign commerce, whereby such property sliall by any device 
whatever be trausported at a less rate than that naraed in the tariffs 
published and filed by the carrier, and section 2 déclares taat it shall 
be lawful to include as parties, in addition to the carrier, ail persons 
interested in or affected by the rate, régulation, or practice under con- 
sidération. Held, tliat a refrigerator company organized for the purpose 
of Gontrolling the Interstate transportation of a brewing company, having 
entered into a contr.act for rebates wirh certain railroads, was a "party 
Interested in the traffic," and was therefore subject to the provisions of 
such act 

6. Same. 

Under Elkins Act. Feb. 10. 1903, c. 708, § 1, 32 Stat. 847 [U. S. Comp. 
St. Supp. 1905, p. .W9], prohibiting the giving or receiving of rebates in 
respect to the trans})ortation of any property in intsrstate or foreign 
commerce "by any device whatever" it was unlawful for a corporation 
organized to coutrol the Interstate transjiortation of a brewing com- 
pany to demand and receive as a considération for the roating of the 
brewing company's products ovcr certain lines of railroad a concession 
equal to oue-eighth or one-teutli of the published freight rates. 
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In Equity. 

See 143 Fed. 247. 

James G. Handen, for Pabst Brewing Co. 

Geo. D. Van Dyke, for Milwaukee Refrigerator Co. 

W. O. Johnson, for Erie R. Co. 

H. K. Butterfield and Charles Quarles, Spécial Counsel, for the 
United States. 

Before GROSSCUP, BAKER, SEAMAN, and KOHLSAAT, Cir- 
cuit Judges. 

BAKER, Circuit Judge. This is a proceeding to enjoin the défend- 
ants from continuing practices which are claimed to be in violation 
of Elkins Act, Feb. 19, 1903, c. 708, 32 Stat. 847 [U. S. Comp. St. 
Supp. 1905, p. 599]. 

The charges in the pétition are substantially thèse: 

That the brewing company organized the refrigerator company, 
is the bénéficiai owner of the refrigerator company stock, and thereby 
indirectly receives the moneys paid by the railroad companies to the re- 
frigerator company on account of béer shipments, as hereinafter stated. 

That the refrigerator company, apart from the charge that it is a 
dummy of the brewing company, was organized and is being carried 
on as a device for the purpose and with the intent of exacting from 
the railroad companies a large proportion of the freight moneys for 
Interstate and foreign shipments controlled by it; that it bas obtained 
and holds contracts from the brewery company and other owners of 
goods, whereby it is given the exclusive control of shipments to 
compétitive points ; that it withholds such traffic from railroad com- 
panies which refuse to return to it from one-tenth to one-eighth of 
the freight moneys, and gives the business only to the railroad com- 
panies which contract to make such returns. 

That the défendant railroad companies, with the intent of evading 
the law, hâve entered into such contracts w'th the refrigerator com- 
pany, and thereunder hâve paid to the refrigerator company from 
one-tenth to one-eighth of the freight moneys on ail traffic controlled 
by the refrigerator company. 

That, unless restrained, the parties will continue thèse practices. 

1. As to the brewing company. 

The majority of the brewing company stock is owned by persons 
who bave no interest in the refrigerator company. The stock of the 
refrigerator company was bought and paid for by the holders thereof 
with their own money and in their own interest. None of it is held in 
trust for the brewing company. The majority of it is owned by 
persons who also own brewing company stock. But the brewing 
company pays its freight in full, receives no rebates, and is not a 
party to the contracts between the refrigerator and the railroad com- 
panies. Under the évidence, the niost that can fairly be said of the 
relations between the brewing and the refrigerator companies is that 
the former gave the control of shipments to the latter as a favor, 
and to enable it to profit thereby if it could. For failure of proof, 
the charges against the brewing company are dismissed. 
145 F.— 64 
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2. Objections to the maintenance of this proceeding against the 
remaining défendants. 

(1) Contention is made that equity jurisdiction does not inherently 
extend, and cannot by Congress be extended, to restraining the com- 
mission of crimes and misdemeanors. 

To aiïord protection where other means are inadéquate bas been 
accounted the chief merit of equity. That the infraction of a com- 
plainant's rights may also constitute a crime is no reason for denying 
relief. Cases of refusai where no property was involved came largely, 
we believe, from the considération that equity will not enter vmenforce- 
able decrees, and not from regard for the intending doer of the 
criminal act. If a complainant's rights, whether the higher and more 
sacred rights of person (Warfield's Case [Tex. Cr. Rep.] 50 S. W. 
933, 76 Am. St. Rep. 727; Itzkovitch v. Whitaker [La.] 39 South. 
499), or the lower and more sordid rights of property, cannot be 
adequately protected elsewhere; and if a decree and writ that will 
be enforceable can be framed, no court of equity should acknowledge 
itself wanting in the primary power of devising decrees and writs to 
meet the needs of the situation. 

The evils that hâve resulted from railroad companies' secret abate- 
ment of published rates in favor of particular persons hâve long been 
matters of common report and discussion. If a person whose business 
was being undermined and ruined through advantages unlawfully 
given to a competitor should seek relief in equity, the objection that 
a property right was not involved would be wanting. Because the 
persons afïected are so numerous and widely separated, because their 
injuries severally may be small, and because the United States has 
the régulation of Interstate and foreign commerce, in our opinion 
Congress very clearly had the power to authorize equity proceedings 
by the United States as complainant (parens patriœ in that respect), 
for the protection of ail persons who would be injured by the unlawful 
practices. This conclusion necessarily was upheld in Swift v. U. S., 
196 U. S. 375, 25 Sup. Ct. 276, 49 L. Ed. 518, though the contrary 
contention seems not to hâve been presented, and in Mo. Pac. Ry. 
V. U. S., 189 U. S. 274, 23 Sup. Ct. 507, 47 L. Ed. 811, wherein the 
question was argued by counsel. 

(2) The Attorney General, of his own motion, directed the institu- 
tion of this proceeding. Défendants claim that a suit of this kind will 
not lie except upon the initiative of the Interstate Commerce Com- 
mission. Section 3 of the Elkins Act (32 Stat. 848 [U. S. Comp. 
St. Supp. 1905, p. 600] ) opens by providing for action by the Com- 
mission after investigation. The bill, as it passed the Senate and went 
to the House, evidently contemplated no other mode. In the House, 
the mandate that "it shall be the duty of the several district attorneys 
of the United States to institute and prosecute such proceedings" 
was amended by inserting after "United States" the clause, "when- 
ever the Attorney General shall direct, either of his own motion, or 
upon the request of the Interstate Commerce Commission." What- 
ever doubt concerning the authority of the Attorney General to direct 
the bringing of this .suit miglit arise from a mère reading of section 
3 is removed, we think, by noting the history of the bill. 
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(3) A witness for complainant testified on cross-examination, in 
substance, that he was président of a rival refrigerator company ; 
that he brought the alleged unlawful acts of défendants to the notice 
of the Interstate Commerce Commission; that the Commission took 
no action; that subsequently he called the Attorney General's atten- 
tion to thèse matters ; that the Attorney General stated to the witness 
that he would direct the District Attorney to begin proceedings, that 
he believed the District Attorney should hâve assistance, but doubted 
whether the appropriation at his command for that purpose would 
suffice to bear ail of the expense, and asked the witness if his company 
would make up any deficiency; that the witness assented; that on 
the Attorney General's inquiry concerning désirable spécial counsel 
the witness named Mr. Charles Quarles, who subsequently was re- 
tained by the Attorney General; that the witness, by reason of his 
arrangement with the Attorney General, has made payments to Mr. 
Quarles; and that Mr. Quarles represents the witness in certain 
lawsuits. ' » 

On this the défendants hâve based a motion to dismiss the proceed- 
ing. 

That the Attorney General exercised his own judgment in determin- 
ing to direct the bringing of this suit is quite apparent. No witness, 
though hostile, can properly be criticised for calling the attention of 
the authorities to alleged violations of law. The facts on which the 
questions of legality dépend are admitted by the défendants. No 
improper conduct by Mr. Quarles in eliciting the facts is shown or 
claimed. In open court défendants expressly waived any objection to 
the présentation and argument of the questions of law by Mr. Quarles 
on behalf of the United States. 

If it be conceded that the law requires the United States to be rep- 
resented by counsel who are as interested to see the innocent dis- 
charged as the guilty held, and that the Attorney General is not 
authorized to retain spécial counsel except on the basis that compensa- 
tion shall corne from the United States and nowhere else, it might be 
that the défendants would be entitled to a stay of proceedings until 
the United States should be represented by counsel concerning whose 
relations no objection could be urged. But this was not asked. And 
since the Attorney General properly directed the District Attorney to 
begin and prosecute this proceeding, and the défendants concède the 
facts on which liability must be predicated, if at ail, they certainly 
are not entitled to a dismissal. 

3. The character of the refrigerator company's practices. 

The company owns refrigerator cars which it places at the disposai 
of railroad companies for use by them in handling certain kinds of 
traffic, and they pay it rent for the cars in the form of mileage. 
There is neither averment nor proof which attacks the company in 
its character of lessor of cars to the railroads. 

But, under the conceded facts, as we view them, the refrigerator 
company in its relations with the railroads appears in another rôle — 
that of shipper. From the brewing company and other owners of 
goods intended for interstate and foreign transportation the refriger- 



1012 145 FEDERAL REPORTER. 

ator Company obtains the exclusive right to route the shipments to 
ail compétitive points, and then withholds or gives the business ac- 
cording to the railroad companies' résistance or submission to the 
threat of diverting the traffic unless a tenth or an eighth of the freight 
moneys be paid to it. Control of the traffic is as absolute in the 
refrigerator company as if it were owner, and in numerous transac- 
tions the owner is not the shipper. And if an owner, having full 
dominion in ail respects, conveys to another the dominion for trans- 
portation purposes, that other in ail dealings respecting transportation 
should be deemed the owner and shipper. In this case, if the refrig- 
erator company bought the béer, and paid the brewing company's 
bill less freight, and then collected the béer accounts, and paid the 
railroads seven-eighths or nine-tenths of the published rates, the grant- 
ing of a rebate or concession by a carrier to a shipper would not be 
denied, we take it; and yet, so far as ledger balances and profits of 
the brewing company, the refrigerator company, and the railroads 
are concerned, the présent method in its results is precisely that. 

The foregoing considération is in answer to défendants' insistence 
that the Elkins act touches only the carrier and the shipper. But un- 
der the strictest construction (and that the act should be fairly in- 
terpreted to effectuate its remédiai purposes, see New York, etc., R. M. 
Co. V. Interstate Commerce Commission [U. S. Sup. Feb. 19, 1906]), 

26 Sup. Ct. 272, 50 L. Ed. , we think it was designed to restrain 

ail "parties interested in the traffic." 

In section 1 : 

"It shall be uulawfiil for aiiy person, p.'^i'sons or corporation * * * ta 
pnlieit, accept, or receive any rebate, coupession or discriminatioii in respect 
of the transporation of any propevty in interstate or foreijïii commerce 
* * * wliereby any such property shall by any device whatever be transportée! 
at a less rate thau tliat uamed in the t:.>.rifl:s published and tilod by such 
carrier." 

In section 2 : 

"It shall be Ia\Yful to inelnde as parties, in addition to the carrier, ail 
persons interested in or aft'ected by the rate, régulation, or jpractice under 
considération." 

And in section 3: 

"Upon being satisfied of the trutli of tha allégations of said pétition said 
court shall enforce an observance of the published tariffs * * * by proper 
orders, writs and proeess * * * as vvell against the parties interested in 
the traflio as against the carrier." 

So, if the refrigerator company be not considered as the shipper, it 
is, at least, a "party interested in the traffic." 

4. In the practice stated it is évident that the railroad companies, 
in acceding to the demands of the refrigerator company, hâve (1) 
failed strictly to observe the published tarifïs, and (2) granted con- 
cessions whereby they received a less rate than that named in the 
published tariffs for the transportation of property in interstate and 
foreign commerce, both in disregard of the provisions of section 1. 

It matters not that the particular practice herein disclosed is not 
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described in tlie act. The inhibition of "any device whatever" that 
accomplishes the condemned results is a ban upon invention in this 
field. 

So far as the fact of intent is material, it foUows from the con- 
sidération that the parties knowingly and dehberatelv did what they 
did. 

Let a decree be entered against the refrigerator and raiiroad com- 
panies défendant, in accordance with the prayer of the pétition. 



In re LAPLUME CONDENSED MILK CO. 

(District Court, M. D. P&nnsjivania. May 31, 1900.) 

No. 589. 

BANKRUPTOY— POWEES OF COUET— ObDEK EeQDIRING PaYMEKT of 5I0MEY TO 

Tkustee. 

The treasurer of a bnnkrnpt corporation cannot be re(iuire(l by a sum- 
mary order to turn over to tlie trustée money wliicli he in fact paid eut 
in settlement of <lebts of tlie coriioration tietweeu tlie filins of the peti 
tien and the adjudication, even thoush such payments were not jnstified 
and resulted in préférences to the creditors receiviiig the sanie. 

In Bankruptcy. Rule on M. P. Cawley to turn over money. 

W. N. Leach and R. W. Rymer, for the rule. 
C. A. Van Wormer, contra, for respondent. 

ARCHBALD, District Judge. This case is rided by American 
Trust Co. V. Walhs, 11 Am. Bankr. Rep. 360, 136 Fed. 464, 61 C. 
C. A. 342, decided by the Court of Appeals of this Circuit. It was 
there held that where a bankrupt, after the filing of a pétition against 
him and pending an adjudication, collected in money which was due, 
and paid the same out to various creditors, he could not be required 
by summary order, there being no question of fraud or bad faith, to 
turn over to the trustée subsequently chosen the funds of which he 
had so disposed. See, also, In re Smith Longbottom & Sons (D. C.) 
143 Fed. 391. In the présent instance the respondent M. P. Cawley, 
treasurer of the bankrupt corporation, in conjunction with the other 
officers, after the destruction of its condensary by fire and the aban- 
donment of its business, collected the Insurance due on its policies, 
amounting to $14,200, and reduced to money its other available as- 
sets, obtaining in this latter way some $5,000 more ; the greater part 
of ail of which was paid out again to various creditors. On February 
2, 1905, however, when the proceedings in bankruptcy were instituted, 
the respondent still had in his hands as treasurer, the sum of $3,468.05, 
of which, at the time when the schedules were filed, there was but 
$60.53, the rest of it having been disposed of in payment of other in- 
debtedness, notwithstanding the pendcncy of the proceedings. Of 
this, $1,590.64 was paid to the creditors who instituted the proceed- 
ings in the hope of securing a discontinuance, the respondent taking 
an assignment of their claims to himself individually, when this 
proved of no avail. Some $1,126.76 was used in settlement of suits 
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brought by parties who had contracts for supplying the condensary 
with milk, on which judgments had been obtained before a justice 
of the peace, and appeals taken; the respondent and other directors 
becoming bail absohite therein. Three hundred dollars were paid to 
counsel for advice and services. And certain debts were taken care 
of with the rest of it, the most of which were compromised at 35 
cents on the dollar. The respondent no longer having the money, 
and having accounted for it in this way, the question is whether he 
can be required by summary order to make it good. Except as it is 
otherwise provided by the bankruptcy act, the payments so made hy 
the respondent, as treasurer, were entirely lawful and justified. They 
were in liquidation of the company's obligations, and although some 
creditors may hâve been preferred at the expense of others, there is 
nothing in the gênerai law which stands in the way of this, even in 
the case of an insolvent corporation. Moller v. Fibre Co., 187 Pa. 
553, 41 Atl. 478. Nor is this afïected by the fact that as to some 
of the indebtedness, the respondent and other officers had become 
bound as sureties for its payment. The obligations so entered into in 
behalf of the company were voluntary, and there was nothing in law 
or morals which compelled them to stand by and let them become 
absolute to their personal détriment. It would perhaps hâve been 
more just to hâve divided the assets ratably among the creditors 
generally, but business has not yet become altruistic, and they certain- 
ly cannot be charged with fraud or bad faith, because in paying some 
of the debts they took care also of their own interests. The bankruptcy 
law, however, changes this, and for the purpose of securing equal 
distribution for bids préférences, making them voidable under some 
circumstances, and subjecting the debtor to proceedings, where they 
hâve been given. But notwithstanding this, and conceding that it 
may be defeated, if an alleged bankrupt in the face of such proceed- 
ings may go on and dispose of his property in disregard of them, the 
filing of an involuntary pétition does not, ipso facto, take from him 
his dominion over it. It no doubt puts the property within the 
control of the court, if it sees fit to exercise the power, but pending 
and prior to an adjudication, it is still his own, title only vesting in the 
trustée, as of that date, after an adjudication has been obtained. Sec- 
tion 70 (Act July 1, 1898, c. 541, 30 Stat. 565 [U. S. Comp. St. 1901, p. 
3451]). If this is not sufficient to protect the interests of creditors, in 
any case, upon a proper showing they may hâve the marshal put in 
possession or a receiver may be appointed, which will. Section 2, 
subsecs. 3, 5 [U. S. Comp. St. 1901, p. 3421] ; section 69 [U. S. 
Comp. St. 1901, p. 3450]. 

Subject then to the right of the trustée to avoid it as a préférence, 
an honest disposition of his property by the bankrupt, even after pro- 
ceedings hâve been instituted, therefore stands. This is the sub- 
stance of the décision in American Trust Co. v. Wallis, supra, and 
is unquestionably the law. Applying it to the case in hand the resuit 
is clear. The respondent under the authority which he possessed as 
treasurer dispensed the money in his hands in payment. of the ad- 
mitted debts of the company. Some were satisfied in full, while in 
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a few instances favorable réductions were secured. It is now sought 
to make him personally answerable for this money; not by suit, upoii 
tht ground that it was unwarrantably paid out, with the ordinary in- 
cidents of exécution, etc., in case a judgment should be recovered; 
but by summary order of court, for disobedience of which he may be 
attached and committed, for contempt. It is not pretended tliat the 
money sought to be reached is actually in his possession, or control, 
nor is any concealment or subterfuge alleged, or if it is, it bas not 
been made out. Ail that is contended for is that it shall be treated 
as constructively in his hands ; that is to say, that he shall be held, as 
though it wert, because it ought to be. But this is a misconception 
of the remedy invoked, and the power of the court under it. It is 
effective to lay hold of a spécifie fund or thing, under the dominion 
or control of the party ruled, but cannot legitimately go beyond that. 
Undoubtedly the court will not permit a colorable évasion, and that 
which is held by another, in his interest, or with his connivance, is 
the same as though held by the partv hiniself. Mueller v. Nugent, 
184- U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405. An adverse daim on 
the other hand made in good faith on what is apparently a sufficient 
basis, will be respected, and, subject always to the right to détermine 
vi'hether it is so made, the court will not undertake to override or pass 
upon it. It is true that there are cases vvdiere a party bas been re- 
quired to disgorge funds which are traced into his hands, notwith- 
standing his protest that he bas spent them in payment of debts, or 
,has otherwise disposed of them. In re Gerstel, 10 Am. Bankr. Rep. 
411, 123 Fed. 166; In re Michael Kane, 10 Am. Bankr. Rep. 478, 
125 Fed. 984; Schweer v. Brown, 12 Am. Bankr. Rep. 178, 130 Fed. 
328, 64 C. C. A. 574; In re Henderson, 12 Am. Bankr. Rep. 351, 
130 Fed. 385. But the orders there made proceed upon an entirely 
différent basis, and are carefully to be distinguished. The statement 
of the bankrupt was simply not believed, and was therefore disregard- 
ed. They are not to be construed as undertaking to compel him to 
turn over what he has not, but what the court finds, notwithstanding 
his déniais, that he in fact has. 

The order v^rhich is hère sought is not within any of thèse bounds. 

As already stated, the respondent, rightly or wrongly, has no money 
or property of the company in his hands, practically the whole of 
it, as is clearly shown by the évidence, having been paid out to 
creditors. The préférences so given are not likely to go unquestioned, 
and made as they were in the face of bankruptcy would seem to be 
indefensible, upon action being taken by the trustée. The attempt 
to get rid of the petitioning creditors, and the assignment of their 
claims to the respondent are of no particular moment except as they 
may justify suit against him as the real party who obtained the 
préférence, which he assumed to be. But his liability as treasurer, 
hère and now, upon this or any other ground, to turn over money 
which he has not got, is another matter, and cannot be sustained. 

The rule to show cause is discharged, with costs. 



1016 145 FEDERAL EBPOETEB. . 

BRIXEY V. CITY OF NEW YORK. 

(Circuit Court, S. D. New Yorls. May 21, 1906.) 

Tkial — Instructions — Inappucabimty to Issxjes. 

In an action against the city of New Yorli to recover for a persoual 
injury resultiiig Irom an explosion of dynamite stored and prepared in 
the Street by a eontractor for use in tlie excavation of ttie subway, wliicb 
storage and préparation as eonducted were allegert to be unnecessary, and 
to eonstitute a dangerous nuisance, wliere there was évidence tending to 
show that it could hâve beeii safeiy stored and Ijept in the excavation, 
an instruction that while the state statute prohibiting the storage of ex- 
plosives in mines liad no application if tlie city officers believed that the 
storing of the dynamite in the tunnel would be a violation of such statute, 
then the jury might "drop that question as to whether or not it was a 
nuisance to keep it above ground at ail," was error prejudicial to plaintlff. 
and especially misleading, where there was no évidence whatever as to 
such belief. 

On motion to set aside the verdict of the jury in favor of défendant, 
and for a new trial on varions grounds, among others, because o£ 
errors in the charge. 

Abel Crook, for plaintifï. 
John J. Delany, for défendant. 

RAY, District Judge. The verdict must be set aside and a new 
trial granted because of prejudicial error in the charge. The action 
was for damages sustained by the plaintifï by reason of the explosion 
of a large quantity of dynamite in one of the public streets of the city 
of New York, which v»'as kept there opposite the Murray Hill Hôtel 
for use in the excavation of the subway. The plaintiff was a guest in 
that hôtel, and was sitting in his room when the explosion occurred. 
There is no question that he was seriously and to some extent perma- 
nently injured. Under the act authorizing the construction of this 
public work, the contracter and subcontractor prosecuting the work 
were authorized and had the right to do ail things reasonably neces- 
sary to accomplish the purpose. In so doing they had the right to use 
certain designated portions of the public streets in ail necessary ways. 
Things necessary to be done in thèse designated places, ordinarily nui- 
sances, were not such under the circumstances and necessities of the 
case because of the législative grant of authority. But thèse designated 
places in the public streets did not cease to be parts of the streets, and 
they were so far under the control of the city authorities that it was 
their duty to look eut for and abate obviously dangerous nuisances 
existing there if they had express or implied notice. The keeping and 
preparing for use of dynamite in the place in question in necessary 
quantities was not a nuisance if properly done, and its présence there 
was reasonably necessary for the proper prosecution of the work. But 
if its présence there was not reasonably necessary, it became and was 
a nuisance, and it was the duty of the city to abate it if it had notice 
of its existence. A permit was granted for taking to and having at 
the place in question a specified amount of dynamite, but a much larger 
quantity was for a long time, and down to the happening of this event, 



BKIXEY V. CITT OF NEW YOEK. 1017 

complained of habitually, and daily carried and kept there. It was also 
prepared for use in a little shanty above ground at this place as oc- 
casion required, and in cold weather the frozen dynamite was thawed 
therein and capped in a manner that was exceedingly dangerous ; con- 
fessedly dangerous if the évidence of the one who handled it is to be 
credited. The plaintifï contended that the keeping and storing of 
this dynamite above ground in this shanty was not only obviously din- 
gerous, but wholly unnecessary. The contention was, and is, also, that 
if necessary it was for a long time handled and kept and prepared there 
in such a plainly négligent and improper manner that a nuisance existed 
because of such handling. After the charge was completed and ail 
questions had been properly submitted, the counsel for the city re- 
quested the court to charge "that the statutes of the state known as 
the 'Labor Law,' in force on the 27th day of January, 1902 (the day 
of the accident), prohibited the storage of explosives in mines." The 
court said: "I so charge, but I charge that this was not a mine." 
"This" referred to the subway excavation, and there was évidence that 
the dynamite might hâve been kept and stored there safely. Some 
conversation between the court and counsel foUowed, and then the 
court said: 

"Yes, that is true ; but I also charge you that it was not a mine, and that 
it wonld not hâve been a violation of the labor law to hâve put this dynamite 
down there [meaning in the excavation]." 

Defendant's counsel excepted. The court immediately added: 

"But I do charge that if this city, or its officiais having charge of the 
matter, believed that the storing of dynamite down there [in the subway ex- 
cavation] was a violajtion of the labor law, that then you may drop that 
question as to whether or not it was a nuisance to keep it above ground 
at ail." 

The plaintiff's counsel excepted. Clearly this was prejudicial error. 
There was no évidence whatever that the officiais of the city believed 
any such thing, or acted on any such assumption or theory. Again, the 
belief of the city officiais charged vi'ith the duty of abating nuisances 
had nothing to do with the questions at issue. Again, the statement 
was dangerously near an instruction that if the city officiais held and 
acted on that belief, then the keeping and storing and handling of the 
dynamite in the street for a long time in an obviously dangerous man- 
ner did not constitute a nuisance for which the city would be liable in 
case of injury therefrom. This statement obscured the whole issue, 
and put the case on a false basis, and probably misled the jury. 

The motion for a new trial niust be granted. 
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UNITET) STATES v. J. G. JOHNSON & CO. 

(Circuit Court, S. D. New York. February 8, 1006.) 

No. 3,300. 

1. JUDGMENT ReS .^D.TUMCATA — CtJSTOMS DXITIES — ACTION F08 RErOVEBT. 

In an action by importer-s against the collector of custonis, in a Circuit 
Court, for tlae recovery of excessive duties, a verdict was directed for 
tlie importers for a part of tlie claims niade, and against them for tlie 
remainder, judgment being rendered and satisfled on that basis. Held, 
ttiat the entire matter tlius became res adjudicata, and the importers 
eould not by subsetiuent proceedings before the Board of United 
States Greneral Appraisers, hâve a further recovery on the merchandise 
as to which said verdict had been adverse. 

2. CUSTOMS DUTIES — BOABD CE GENERAL APl'EAISERS — CONCUEBENT JUEISDIC- 

TION. 

The jurisdiotion of the Circuit Courts of the United States in respect to 
customs duties prior to tlie enaetment of the Custonis Administrative Aet 
June 10, 1890, c. 407, 26 Stat. ]31 fU. S. Comp. St. 1901, p. 1886], was 
concurrent with that given the Board of United States General Appraisers 
by that act. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision under review reversed the assessment of duty by the 
collector of customs at the port of New York on merchandise im- 
ported under the tariff act of March 3, 1883. 

Henry A. Wise, Asst. U. S. Atty. 
Frederick W. Brooks, for the importers. 

HAZEL, District Judge. This action cornes hère tij.ion an appeal 
by the collector of customs for the collection district and port of New 
York from a décision made on the 2d day of April, 1903, by the Board 
of General Appraisers. The single question submitted is whether 
the issues raised by the protest filed by the importers hâve become res 
adjudicata by virtue of a judgment recovered by the protestants 
against the collector for excessive duties paid upon the merchandise 
in question. Briefly stated, the record shows that the collector when 
the importation was entered levied a tariff duty of 50 per centum ad 
valorem as manufactures of silk under paragraph 283 of the tariff 
act of March 3, 1883, 22 Stat. 488, c. 121. The protestants claimed 
that the articles were dutiable at 20 per centum, or, in the alternative, 
25 per centum under paragraphs 448 or 459, respectively. Sub- 
sequently, an action was brought at law against the collector to re- 
cover the excess duties collected. Upon rhe trial the following pro- 
ceedings were had: 

"John G. Johnson et al. v. Krhardt, N. S. 18,000 Calendar No. 3,270. Same 
appearances. ïried before the same jury by consent, and the swearing of the 
jury waived. 

•'Mr. Fromnie : Cal. No. 3,270, Suit No. 18,000, same plaintifCs against 
Erhardt. I ask that the papers already Introduced in évidence in case Cal. 
No. 3,261, niay be considered in this case. The amount of the plaintiffs' 
claim in this case as sliown by the bill of particulars is $10,800. I ask that 
a verdict may be directed for the ijlaintiffs under column 1 for $463.50, under 
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column 6 for $122.70 and under colnmn 24 for $942, nmking a total of 
$1,528.20, with interest to date of payment. It is stipulated that as to those 
anîomits for which a verdict is asked in folumns 0, 22, 23, and 24 tlie amounts 
wliieh hâve been aiready specified are tbe maximum claims for which the 
plaiiuifCs can aslv. 

^ "Tlie Court (Coxe. J.) : Gentlemen of the jury, there scoms to be no con- 
flict upon the facts in tbis case, and you are therefore directed to flud a 
verdict for the plaintiffs for the items which hâve been proveu, amounting to 
$1,528.20 principal with interest, sub.iect to correction and adjustment at tlio 
custom bouse, by the collecter of tbe port, under the direction of the court, 
as to the aniount, and as to ail tbe formalities and requisitos of suit. Upon 
ali other items embraced in the plaintiffs' daim, you are directed to render 
a verdict for tbe défendant. The .iury rendered a verdict in accordance with 
the direction of the court. Certiticate of probable cause çranted défendant," 

Upon the rendition of the verdict, judgment was entered which 
afterwards was paid and satisfied. On May 6, 1892, the collector 
liquidated the entry, a protest beiiig- filed by the importers on May 12. 
1892. On October 10, 1901, oral évidence was taken by the Board of 
General x^ppraisers in relation to such protest and the claim of the 
protestants sustained, while the action of the collector was reversed. 
The importers contend that they are entitled to recover back the 
remaining excess duties paid on the other claims covered by the 
entry, on the ground that they did not by their acceptance of the 
verdict of the jury specifically release the government from the pay- 
ment of such claims. This contention is wholly untenable. The re- 
covery of the judgment, considered in connection with the stipula- 
tion of the parties in open court, whereby it was stipulated that the 
amount of the verdict requested by the plaintift was the maximum 
amount of the claims for which they could recover, undoubtedly is 
conclusive upon the importers. Although there were several items 
of merchandise upon which a separate duty was assessed, yet the 
entire controversy arising out of the unlawful exaction was submitted 
to the court. The importers resorted to the remedy provided by law 
for the correction of the illégal assessment of duties ; and the ad- 
justment of the controversy by a court of conceded jurisdiction was 
a liquidation of the claims alleged in the complaint against the debtor. 
No other considération was necessary to sustain a remission or re- 
linquishment of any other claims asserted in the complaint for ex- 
cessive duties collected. The importers were not obliged to pursue ■ 
their remedy at law against the collector, as the customs adminis- 
trative act of June 10, 1890, c. 407, 26 Stat. 131 [U. S. Comp. St. 
1901, p. 1886], was in force at the time of the trial. Having elected 
to pursue their remedy in this court instead of before the Board of 
General Appraisers, a tribunal of concurrent jurisdiction in relation 
to customs duties, they are precluded from maintaining another 
remedy to recover any other excess claimed in the complaint to hâve 
been unlawfully exacted by the collector. 

The décision of the Board of United States General Appraisers is 
reversed. 
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FKEKS et eiI. v. JOHN STIIELDS CONST. CO. 

(Circuit Court, S. D. New Yorlv. May 10, 1900.) 

Courts — Conoiirkent Jurisdictiok — Action by Fédéral Beceivfk in State 
Court — Peiobity of Jukisdiction. 

Wliere a fet(er:il receiver lias coiinuoiued au action on a claini in a state 
court, wliich lias tlie iiower to eatertaiu eiiultal)le défenses in actions at 
iaw, tlie l;ederal court will not direct liiia to susiiend sueh action to permit 
tlie défendant to prosecuto a suit in e(iuit.y tlieroin to estabiisli tlie rislit to 
a set-off, merely liecauso tlie courts ot tiio two .iurisdictious liold dilïei'ent 
views on tlie riglit of set-olt under tlie tacts, but will stiy tlie suit liefore 
it until tlie state court, wliicli flrst acquired jurisdiction of tlie parties 
and subject-niatter, lias disiiosed of tlie action bet'ore it. 

lEd. Note. — Fédéral courts enjoinins proceediugs in state courts, see 
notes to Garner v. Second Xat. Bank of Providence, 16 C. C. A. 90 ; Cen- 
tral Trust Co. of New York v. Grautbani, 27 C. 0. A. 575 ; Copeland v. 
Bruning, m C. C. A. 437.] 

On Pétition by the Hamilton Bank for Instructions to Receiver. 

Edmund L. Mooney, for the motion. 
Arthur H. Van Brunt, opposed. 

TOWNSEND, Circuit Judge. The défendant is a New Jersey cor- 
poration and is insolvent, and Calvin E. Broadhead, the New jersey 
receiver, was appointed ancillary receiver by this court to enforce 
m this district a claim of the receiver against the petitioner, the Hamil- 
ton Bank, for a sum on deposit in said bank. The bank is a créditer of 
said Company on a note indorsed by said company for the same amount 
as said deposit. Before the maturity of said note, the receiver brought 
suit in the Suprême Court of the state of New York to enforce his 
claim against the petitioner, which suit is now pending. The petitioner 
claims the right to set off against said sum on deposit its claim by virtue 
of said note, and bas brought a suit in this court to establish said right. 
The petitioner, however, asserts that this right is not enforceable in 
the state court, because the note did not mature prior to the appoint- 
ment of the receiver (Fera v. Wickham, 135 N. Y. 223, 31 N. E. 1028, 
17 L. R. A. 45G), but is enforceable in this court under the décisions of 
the fédéral courts (Frank v. Mercantile Nat. Bank, 182 N. Y. 364, 74 
N. E. 841; Schuler v. Israël, 120 U. S. oOG, 7 Sup. Ct. 648, 30 E. Ed. 
707 ; North Chicago Rolling MiU Co. v. St. Louis Ore & Steel Co., 
152 U. S. 596, 14 Sup. Ct. 710, 38 E. Ed. 5G5). The petitioner, there- 
fore, prays for an order directing the receiver to suspend the pro- 
ceedings in the state court until after its rights hâve been determined 
in the suit against him in this court. It is alleged that the state 
court "bas not jurisdiction to entertain and adjudge upon the matters" 
alleged as a set-ofï, and that full and adéquate relief can only be had 
in this court as a court of equity. This contention does not seem to be 
well founded, in view of the allégations in the affîdavits and of the équi- 
table powers of the courts of the state of New York. Apparently, the 
sole ground on which this claim is based is the one stated above as to 
the différence in view between the tvi'o jurisdictions. Under the l>iew 
York statutes the Suprême Court has gênerai jurisdiction to entertain 
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ail défenses, both légal and équitable, in a civil action such as the 
receiver bas brought. He was appointed by this court to collect the 
assets of the estate. Such appointment imposes no limitation as to the 
tribunal to which he shall resort in the prosecution of his duties as re- 
ceiver. It must be assumed that the state court, having equity powers, 
will afford to the parties any relief to which they may be entitled, in 
accordance with the principles and practice of equity. 

There is, therefore, but one issue to be tried in the tvvo proceedings, 
and, under the settled rule in the case of courts having concurrent juris- 
diction, the later proceeding should be stayed until the court whicb first 
acquired jurisdiction of the parties and the subject-matter bas disposed 
of the action before it. Zimmerman v. So Relie, 80 Fed. 417, 25 C. C. 
A. 518 ; Bunker Hill & Sullivan Mining & Concentrating Co. v. Sho- 
shone Mining Co., 109 Fed. 504, 47 C. C. A. 200. 

The pétition is denied. 
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BUBHNE STEEL WOOL 00. v. UNITED STATES. (Circuit Court of 
Appeals, Second Circuit. March 16, 1906). No. 191 (3024). Appeal from 
the Circuit Court of tlie United States for tlie Southern District of New 
Yorlï. For décision below, .see 140 Fed. 772. Before WAXLACE, LACOMBB, 
and TOWNSEND, Circuit Judges. 

PER CURIAM. Afîirmed in open court, on consent. 



In re DRESSER et al. (Circuit Court of Appeals, Second Circuit. May 
25, 1906.) No. 281. Pétition to Review Order of the District Court of the 
United States for the Southern District of New York. J. A. Hodge, for 
petitioner. Before WAT.LACE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. Order (144 Fed. 318) afflrmed in open court. 



ECKSTEIN V. UNITED STATES. (Circuit Court of Appeals, Second 
Circuit. March 6, 1906.) ?îo. ino (3597). Ap])eal from the Circuit Court of 
the United States for the Southern District of New York. For décision below, 
see 140 Fed. 94. Comstock & Washb^n-n (.J. Stuart Tompkins, of counsel), 
for appellant. D. Frank Llovd. Asst. U. S. Attv. Before WALLACE, LA- 
COMBE, and COXE, Circuit .Tudges. 

PER CURIAM. Décision affirmed ; approving décision of the Circuit Court, 
and of the Board of General Appralsers. 



FRANCIS H. LEGGETT & CO. v. UNITED STATES. (Circuit Court of 
Appeals, Second Circuit. Fcbruary 20, 1006.) No. 119 (3ri()2). Appeal from 
the Circuit Court of the United States for the Southern District of New York. 
For décision below, see 138 Fed. 970. 

PER CURIAM. Dlsmissed on consent, without préjudice. 
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GOAT & SHEEPSKTN IMPORT CO. v. TJNITED STATES. (Circuit Court 
of Appeals, Second Circuit. Febroary 26, 1906.) No. 133 (3641). Appeal 
from tlie Circuit Court of tlie United States for tlie Southern District of New 
York. For décision below, see 141 Ped. 493. Note 26 U. S. Sup. Ct 767, 

50 L. Ed. . Hatch, Keener & Clute (J. Stuart Tompldus, of counsel), for ap- 

pellants. D. Pranli Lloyd, Asst. U. S. Atty. Before LACOMBE and COXB, 
Circuit Judges. 

PEIi CUKIAM. Alfirmed on the opinion of the Circuit Court 



HBR5IANN BOKEIl & CO. v. UNITED STATES. (Circuit Court of 
Appeals. Second Circuit. February 23. ]!)06.) No. 145 (3769). Appeal from 
the Circ\!it Court of the United States for the Southern District of New 
York. For décision below, see 140 Fed. 115. Walden & Webster (Howard T 
Waldcn, of coun.sel), for api)ell;ints. Heury A. Wise, AssL U. S. Atty. Be- 
fore I.CACOJIBE and COXE, Circuit Judges. 

l'EIi CUIUx\.M. Affirmed in opsn court. 



lîIRSCH et al. v. UNITED STATES. (Circuit Court of Appeals, Second 
Circuit. April 9, 1006.) No. 211 (3725). Appeal from the Circuit Court of the 
United States for the Southern Di'itriet of New York. For décision below, see 
141 Fed 3S0. Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

PER CURIAM. AfSrmed on consent in open court 



The JOHN FLEMING. (Circuit Court of Appeals. Second Circuit. May 
22, 1900.1 No. 250. Appeal from the District Court of the United States for 
the Southern District of New York. Albej-t A. W'rav. for appellant. La Bov 
S. Gove, for aiipellee. Before WALLACE, TOWNSEND, and COXE, Circuit 
Judges. 

PER CURIAM. Decree of District Court (330 Fed. 917). Affirmed with 
interest and costs. 



The KNTCKERROCKER. (Circuit Court of Appeals. Second Circuit 
May 24, 3006.) No. 205. Ap])eal from the District Court of the United 
Stntes for the Soutbei'n District of New York. Peter S. Carter, for appellant. 
Amos Van Etten, for appellee. Before LACOMBE, TOWNSEND, and COXE, 
Circuit Judges. 

PER CURIAM. Decree affirmed with costs on oijinion of District Judge 
(138 Fed. 148). 



LAKB STEAJI SIIIPPING Co. v. BACON. (Circuit Court of Ap- 
peals, Second Circuit. May 24. 1900.) No. 261. Appeal from the District 
Court of the United Stntes for tbe Southern District of New York. J. P. 
Kirlin, for libellant. C. S. Ilaight, for respondent. Before WALLACE, 
TOWNSEND. and COXE, Circuit Judges. 

PER CURIAM. Decree alfirmed with interest but wlthout costs, as we 
agrée with the opinion of the Conimissioner, and with the opinion of the 
Court below (137 Fed. 9G1). 



LAWRENCE JOHNSON & CO. v. UNITED STATES. (Circuit Court of 
Appeals, Second Circuit February 26, 1906. Reheariiig Denied Marcb 10, 
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300(î.) No. 146 (S620). Appeal from the Clrciilt Court of the Unîtod State» 
for tbe Soutlaem District of New York. For décision below, see 140 Fed. 
IIG. Note (G. C.) 124 Fed. 1000. Walden & \\^ebster (Henry J. Webster, 
of connspl), for appellants. D. Franli Lloyd, Asst. U. S. Atty. Bel'ore 
LAC0.M1U:3 and COXE, Circuit Jiidges. 
FEU CUIllAil. Aifirmed on tlie opinion of tbe Circuit Court, 



UXTTED STATES T. BUEHNE STEEL WOOL CO. (two enspRl. (Cironit 
Court of Appeais, Second Circuit Mardi 8, lOOG.) No. 102 (:i',J15, 3i)24). 
,\|iiie;\ls from Circuit Court of the United States for the Soutberu Diati'ict of 
New Vorlî. For décision below, see 140 Fed. 7T2. 

PEU CUEIAIL Dismissed upon consent, in open court. 



UNITED STATES v. SAMUEL SCIIIFP & CO. (Circuit Conrt of Apppîila, 
Second Circuit, March 6, 1906.) No. 151 (."(!31). Appeal from tbe Circuit 
Court of tbe United States for the Soutliern District of New York. For déci- 
sion below, see 140 Fed. 63. Charles Duane Bal-;er, Asst. U. S. .\tty. Com- 
stock & Washburn (Albert H. Washburn, of couûsel), l'or appellees, Bufoi'e 
WALLACE, LACOMBE, and COXE, Circuit Judges. 

PEU CURIASI. Décision of Circuit Court affirmed. 



WATîD et al. v. W.MÎD et al. (two cnsos). (Circuit Court of Appeais, 
Second Circuit. May 22, 1900.) Nos. 01, 02. Appeal from tbe Circuit Court 
of tlie United States for the Southern Diïstrict of New York. Austen G. 
Fox, for appellants. Wm. G. Wilson, for appellecs. Before WALLACE and 
TOWNSEND, Circuit Judges. HOLT, District Judge. 

PEU CURIAM. A ma.iority of tbe court, after a carefu! examination of 
the record, bave reached the conclusion that the decrees below ought not to 
be disturlied, and concur in the views expressert in tlie opinion of tbe court 
below. The deerees are accorUiugly affirmed with costs. For opinion below, 
see 131 Fed. 940. 



W. W. THOMAS & CO. v. UNITED STATES. (Circuit Conrt of Appeais, 
Second Circuit. February 20, 1900). No. 143 (3897). Appeal from the 
Circuit Court of tbe United States for the Southern District of New York. 
For décision below, see 140 Fed. 03. Before LACOMBE and COXE, Circuit 
Judses. 

PEU CURIA-M. Affirmed in open court, upon cousent. 



CARBONDALE MACH. CO. v. WILLIAJI H. BUROESS & CO. (Circuit 
Court, S. D. New York. June 19, 1900.) Taft & Sherman, for plaintiff. Kose 
& Putzel, for del'endant. 

LACOMBE, Circuit Judge. There is no appeal now pendlng and this court 
seeuis to be witbout jurlsdiction to act further, Tlie teuiporary etay is 
vacated, aud motion denied. 

Ehb or Cases ib Vol. 145. 



